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OR,    A 
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Quid  te  vanajuvant  miser*  ludibria  chart*? 

Hoc  lege,  quod  pouii  dicer e  jure, — meum  est.  Mast. 

Meyer  hereditae  venit  unicuique  nostrum  e\jure  et  legibus,  quam  d,  parentibus.  Cicero. 
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ADVERTISEMENT 


TO  THE 


NINETEENTH   EDITION. 


I 


This  Edition  of  Sir  Edward  Coke's  Commentary  upon 
Littleton  is  printed  from  the  last  Edition  by  Mr.  Butler, 
with  the  corrections  and  insertions  in  Mr.  Hargrave's 
Notes  from  his  own  copy ;  and  also  with  some  additional 
Notes  by  Mr.  Butler* 


vol.  i.  a  a 


ADVERTISEMENT. 


A  Seventeenth  Edition  of  thfe  Work  being  called  for, 
the  latter  Editor  has  endeavoured  to  render  it  as  perfect 
as  it  was  in  his  power.  He  is  indebted  to  Mr.  Thomas 
Canning,  of  Lincoln's  Inn,  for  the  elaborate  Index  to  the 
Notes,  which  accompanies  the  present  Edition,  and  several 
observations,  Wlteifep&feed  t&  thfe  ktHitrofaS  to  the  notes: 
and  to  Mr.  Ritso's  Introduction  to  the  Science  of  the  Law, 
for  many  useful  remarks,  both  on  the  literal  accuracy  and 
learning  of  the  text. 

It  appearing  to  be  the  universal  wish  of  the  Profession 

ttaft  th*  Ntftts  «feofe}&  be  printed  umk*  tht  Text,  and  the 
whole  Work  comprised  in  Two  Volumes,  this  has  been  ef- 
fected in  the  present  Edition;  but  with  a  necessary  sacrifice 
of  tfcfe  fcfifcfefft  Narffiatt-freflfch  df  the  Text  of  Littleton. 
The  Editor  submitted  the  more  easi^  to  this  dtobrifioe,  as 
it  enabled  him  to  adopt  a  regular  system  of  paging  and 
reference,  the  want  of  which,  in  the  former  octavo  editions, 
was  much  felt,  and  generally  complained  of ;  and  as  Lord 
Coke's  version  has  long  been  considered  an  authentic  repre- 
sentation of  the  text. 

Lincoln's*Inn. 

This  mark  &»  is  placed  in  the  text,  at  the  beginning  of  each  half 
page  or  folio  in  the  Thirteenth  Edition,  the  paging  of  which  is 
always  preserved  in  the  margin,  and  noted  at  the  top  of  every  page 
of  the  present  edition. 


(  T  ) 


MR.   HARGRAVE'S 

FIRST  ADDRESS  TO  THE  PUBLIC. 


HP  HE  very  high  and  advanced  price,  at  which  the  twelfth  edition 
of  Sir  Edward  Coke's  First  Institute,  or  Commentary  upon 
Littleton,  has  been  sold  for  a  long  time  past,  is  a  proof  that  a  new 
edition  is  now  wanted  in  order  to  supply  the  Public  demand.  This 
of  itself  may  be  thought  a  sufficient  reason  for  offering  a  new  edition; 
but  another  and  more  cogent  motive  concurs  in  inducing  to  such 
a  proposal ;  for,  notwithstanding  the  advantages,  which  may  have 
been  given  to  the  tenth,  eleventh,  and  twelfth  editions,  there  still 
remains  an  ample  field  for  further  improvements.  It  is  not  in- 
tended, by  this  observation,  in  the  least  to  derogate  from  the  merit 
of  those  three  editions ;  of  which  the  tenth  and  eleventh  are  parti- 
cularly thought  by  some  to  deserve  commendation,  as  well  on 
account  of  the  care  and  industry  exerted  in  correcting  the  errors  of 
former  impressions,  as  on  account  of  the  knowledge  and  judgment 
shown  in  the  additional  notes  and  references.  But  a  work  like  Sir 
Edward  Coke's  Commentary,  so  crowded  with  references  to  other 
books  and  authorities,  will  ever  leave  room  for  corrections;  and 
being  written  on  a  subject  so  dependant,  as  the  law  necessarily  is, 
on  the  opinions  of  the  time  present,  and  so  frequently  undergoing 
changes  by  acts  of  the  legislature,  will  continually  call  for  additions. 
These  considerations  may  Buffice  to  evince  the  propriety  of  attempt- 
ing a  new  edition ;  but  something  further  is  requisite  to  recommend 
that  now  offered  to  the  Public ;  and  therefore  the  editor  will  explain 
the  plan  on  which  he  proposes  to  conduct  it. 

Littletons  Tenures  and  Sir  Edward  Cokes  Commentary  will  be 
printed  from  the  second  edition,  that  being  generally  esteemed  the 
most  correct  one  of  the  Commentary ;  but  it  will  be  occasionally 
compared  with  the  first  and  other  editions,  all  of  which  have  been 
procured  for  that  purpose.  Also  the  text  of  Littleton  will  be  col- 
lated with  the  Rohan  edition,  which  was  that  preferred  by  Sir 
Edward  Coke,  and  a  still  earlier  one  by  Lettou  and  Mechlinia,  which 
was  printed  in  the  life-time  of  Littleton,  or  within  a  year  after  his 
death,  and  has  never  yet  been  made  use  of  in  any  edition  of  the 

a  3  Commentary. 


(vi,  MR.   HARGRAVE'S  FIRST 

Commentary.  For  the  use  of  these  two  most  curious  and  scarce 
editions  of  Littleton,  the  editor  is  indebted  to  the  kindness  of  one, 
whose  name  he  should  think  it  an  honour  to  be  at  liberty  to  mention* 
The  editor  is  also  provided  with  the  curious  editions  of  Littleton 
by  Pynson  and  Redman,  which  are  the  next  in  date  to  the  Rohan 
edition.  He  is  possessed  too  of  an  edition  in  1534  by  Rastell,  and 
of  most  of  the  other  editions  of  Littleton,  which  are  very  numerous ; 
but  these  latter,  not  being  of  so  great  authority,  will  seldom  be 
consulted.  It  is  proper  to  add,  that  the  editor  proposes  to  give  the 
various  readings  of  Jour  or  Jive  of  the  earliest  editions  of  Littleton, 
which  has  never  been  attempted  before.  But  no  various  readings 
will  be  given,  except  where  they  appear  to  the  editor  substantially 
to  affect  the  sense  of  the  author* ;  and  therefore  the  reader  will  not 
find  any  in  the  Jirst  section ;  the  difference  of  the  several  editions, 
so  far  as  regards  that  section,  being  apparently  quite  immaterial. 
As  to  references,  those  in  the  Jirst,  second,  and  other  editions  of  Sir 
Edward  Coke's  Commentary  before  the  tenth,  having  been  made 
by  Sir  Edward  Coke  himself,  will  be  wholly  retained,  with  such 
corrections  only  of  apparent  mistakes  as  shall  occur  to  the  editor. 
Many  of  the  additional  references  in  the  tenth,  eleventh,  and  twelfth 
editions  will  also  be  retained ;  it  being  intended  only  to  omit  such 
as  the  editor  shall  discover  to  be  plainly  foreign  to  the  purpose. 
The  editor  is  aware,  that  even  some  of  Sir  Edward  Coke's  own 
references  have  been  complained  of  as  not  pertinent ;  which,  when 
the  prodigious  number  of  them,  and  the  great  variety  of  public  and 
private  affairs  which  commanded  his  attention  through  life,  are 
considered,  may  be  accounted  for,  without  any  great  reflection  on 
his  care  and  accuracy.    But  the  editor  would  deem  it  a  presumption 

in 


*  This  may  seem  not  quite  consistent  With  sometimes  giving  the  word 
Nota  as  a  various  reading ;  but  the  reason  of  it  is,  that  Littleton  is 
thought  by  Sir  Edward  Coke  to  use  the  word  Nota  in  a  sense  peculiarly 
significant.  See  Co.  Litt.  22.  a.  The  various  readings  of  Littleton,  taken 
from  the  edition  by  Lettou  and  Mechlinia,  will  be  distinguished  by  X. 
and  M.  those  from  the  Rohan  edition  by  Roh.  those  from  Pynson* a  edi- 
tion by  P.  and  those  from  Redman's  edition  by  Red.  and  if  a  reading 
should  he  taken  from  any  other  edition,  it  will  he  particularly  mentioned. 
In  Rtdmans  edition  there  are  references  to  cases  in  some  of  the  more 
ancient  Year  Books,  which  it  was  once  intended  to  have  given  as  part 
of  the  various  readings  from  Redman  ;  but  on  re-consideration  they  do 
not  appear  of  sufficient  consequence  to  be  taken  notice  of. 


/ 
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ADDRESS  TO  THE   PUBLIC.  (Vli) 

in  him  to  omit  any  part  of  the  original  work ;  though,  in  respect  to 
the  references,  such  a  liberty  is  in  very  numerous  instances  taken 
in  the  ttoejfth  edition*;  and  besides,  he  would  by  no  means  be 
understood  to  engage  for  an  examination  of  every  reference  with 
the  book  cited,  which  is  a  task  far  greater  than  his  other  avocations 
will  allow  him  to  engage  in  f .  Further,  it  is  proposed  by  the  editor, 
to  give  some  additional  references,  particularly  to  the  reports  pub- 
lished since  the  twelfth  edition;  and  some  notes;  but  he  avoids 
promising  a  great  number  of  either,  lest  he  should  undertake  more 
than  he  may  hereafter  be  able  to  accomplish.  However,  in  order 
to  make  amends  for  the  smallness  of  the  number  of  new  notes  and 
references  J,  great  care  shall  be  taken  in  the  choice  of  them :  and 
they  shall  be  so  expressed,  as  clearly  to  show  whether  they  tend  to 
confirm,  to  question,  to  contradict,  or  to  illustrate  the  doctrine 

advanced 

*  The  editor  has  not  yet  found  such  a  liberty  taken  in  any  edition, 
except  the  twelfth ;  but  in  that  the  omission  of  lord  Coke's  references 
is  very  frequent  indeed,  and  he  doubts  whether  many  pages  can  be  found 
without  instances  of  it.  In  several  pages  he  finds  twenty  or  thirty  re- 
ferences omitted,  and  in  some  forty  or  fifty.  The  truth  of  this  will 
appear  by  examining  fol.  4.  b.  and  5.  a.  of  the  twelfth  edition  with  the 
same  folios  in  any  preceding  one.  The  editor  would  not  be  so  early  in 
making  this  observation,  if  it  was  not  with  a  view  to  show,  how  unac- 
countable it  is,  that  notwithstanding  this  suppression  of  a  great  part  of 
the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  twelfth 
edition  should  sell  for  six  pounds,  whilst  the  price  of  some  of  the  more 
early  editions,  though  they  contain  the  whole  of  the  original  work,  and 
therefore  are  infinitely  more  valuable,  is  scarcely  as  many  shillings, 

t  It  is  necessary  to  mention  this,  lest  the  continuation  of  those  mis- 
taken references  by  lord  Coke,  which  are  to  be  found  in  all  the  former 
editions,  should  be  imputed  to  the  inattention  of  the  editor  of  the  present 
edition,  and  as  a  negligence  not  consistent  with  his  engagements  to  the 
public.  The  editor  may  add,  that  many  of  the  mistakes  are  of  such  a 
kind,  that  to  correct  them,  and  to  refer  to  the  books  or  authorities 
intended,  would  exceed  his  utmost  diligence  and  power. 

J  At  first  the  editor  doubted,  whether  it  would  be  in  his  power  to  give 
the  time  necessary  for  writing  many  notes  and  references ;  but  this  first 
number  of  the  work,  he  hopes,  will  convince  his  readers,  how  anxious 
he  is  to  furnish  a  great  number ;  and  he  will  exert  himself  to  the  utmost 
in  order  to  continue  the  work  on  the  same  enlarged  plan.  Having  en- 
gaged in  the  undertaking,  he  is  resolved  at  all  events  to  make  great 
sacrifices,  rather  than  suffer  it  to  languish  in  his  hands. 
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advanced  in  the  text ;  a  distinction  very  requisite  for  the  conve- 
nience and  information  of  the  reader,  though  in  new  editions  of 
law-books  too  frequently  neglected.  In  the  eUxenth  and  twdflk 
editions,  the  new  references  are  not  distinguished  from  Sir  Edward 
Coke's;  hut  in  this  present  edition  it  is  thought  proper  to  acquaint 
the  reader,  which  belong  to  him  and  which  to  his  respective 
editors ;  and  for  that  purpose,  the  additional  references  taken  from 
the  tenth*  eleventh,  and  twelfth  editions  will  be  enclosed  between 
parentheses ;  and  those,  with  the  notes  by  the  editor  of  this  edition, 
with  the  various  readings  of  Littleton,  will  be-referred  to  by  figures, 
and  placed  at  the  bottom  of  the  page.  Such  a  discrimination  is  a 
justice  due  to  those  from  whom  the  references  proceed,  particularly 
to  Sir  Edward  Coke ;  and,  at  the  same  time,  must  be  a  satisfaction 
to  the  reader.— The  eleventh  and  twelfth  editions  contain  some  notes 
and  additions,  showing  the  alterations  in  the  laws  since  the  time  of 
Sir  Edward  Coke,  which  were  printed  separately  at  the  end  of  the 
work.  This  has  been  found  inconvenient;  and  therefore,  in  the 
present  edition,  they  will  be  placed  in  the  margin  of  the  book 
where 'they  respectively  apply;  except  such  of  them  as  the  editor 
shall  find  improper  to  be  retained,  or  such  as  shall  consist  of  ex- 
tracts from  acts  of  parliament,  which,  being  too  long  for  marginal 
insertion,  will  be  omitted ;  and  it  is  hoped,  that  the  omission  of 
those  extracts  will  not  be  disapproved  of,  as  a  short  reference  to 
the  statutes  themselves,  with  an  intimation  that  they  have  altered 
the  law,  will  be  substituted,  which  will  equally  answer  the  purpose 
of  apprizing  the  reader*.— In  all  the  former  editions,  the  French 
text  of  Littleton's  Tenures,  and  the  whole  of  Sir  Edward  Coke's 
Commentary,  were  printed  in  the  black  letter ;  but  in  this  edition 
only  Roman  and  Italic  letters  will  be  used,  which,  it  is  presumed, 
will  be  both  an  agreeable  and  useful  alteration  in  the  printing ;  the 
black  letter  being  generally  deemed  less  pleasing,  and  more  fatiguing 
to  the  sight,  than  either  of  the  others. — In  respect  to  the  Index  to 
the  First  Institute,  it  is  at  present  intended  that  it  shall  be  the 
same  as  in  the  eleventh  and  twelfth  editions ;  the  editor  thinking  that 

-  having 
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•  The  notes  added  in  the  11th  and  12th  editions,  exclusive  of  extracts 
from  acts  of  parliaments,  are  so  few,  that  all  put  together  scarcely 
amount  to  so  much  as  the  additional  matter  given  by  the  editor  of  the 
present  edition  in  his  first  number;  and  he  is  now  doubtful,  whether  he 
shall  retain  any  of  them  in  their  original  form.  However,  if  he  should, 
they  shall  be  distinguished  in  the  manner  above  mentioned. 


A1>I>R&S£  TO  THE  PUBLIC.  (ix) 

Jwviag  already  undertaken  so  mud,  it  would  be  imprudent  td 
pledge  himself  still  further*  by  entering  into  any  engagement  for 
making  additiofia  to  the  Index. 

To  the  ninth  and  subsequent  editions  were  added  Sir  Edward 
CofceV  Readings*  on  the  Statute  of  Fines,  and  on  Bail  and  Main' 
prize;  to  the  tenth,  eleventh,  and  twelfth  was  added  his  Copt/holder; 
and  to  tfie  two  latter  the  Treatise  of  the  Old  Tenures  was  also  added. 
All  these  tracts  will  be  given  in  the  present  edition ;  but  with  this 
difference,  that  the"  heading  ori  the  Statute  of  Fines  will  be  in 
^i^^^''^ 'Treatise  of  Old  Tenures,  instead  of  being  in 
French  bTity,  will  be  accompanied  with  the  OM  English  translation, 
as  printed  at  die  end?  of  the  first  edition  of  the  Terms  of  the  Law. 
The  original  Trench  of  the  Old  Tenures  is  continued  on  account  of 
the  great  antiquity  of  the  book ;  but  in  the  printing,  the  black  letter 
will  not  be  used  *. 

.  Besides  Sir  Edward  Coke's  Tracts  and  the  Old  Tenures,  the  pre- 
sent  edition  will  have  an  Analysis  of  Littleton,  from  a  manuscript, 
qated  ^658-9,  which  has  never  yet  been  printed.  This  Analysis*  \% 
a  methodical  summary  of  Littleton,  containing  not  only  a  general 
view  of  the  whole  work,  but  also  a  particular  one  of  each  chapter. 
Tt  accidentally  fell  into  the  hands  of  the  editor.  He  is  not  informed 
who  was  the  author ;  but  it  appears  to  him  to  be  judiciously  and 
ingeniously  executed,  and  worthy  of  publication  ;  and  he  hopes  that 
it  will  not  be  deemed  an  improper  addition,  more  especially  as  it 
.will  neither  occasion  the  suppression  of  any  other  matter,  or  in- 
crease the  price  of  the  work  to  the  purchasers. 

-To. the  whole  will  be  prefixed  a  new  Preface,  by  the  editor  of 
•  ^.pceaenj;  edition,. ,.  In  this  Preface,  he  proposes,  in  the  first  place, 

to  censidfiF  *b*  werii  of  Littletons  Tenures  and  Sir  Edward  Coke's 
v£ww|i*»to!^;4^  the  excellencies  of  each;  in  the 

!«*»*,  RlaPfc  Xo^y^^j^rticular  account  of  the  several  editions  of 
.,)>otb;  agd  lastly  to  e^p)ain. how  this  will,  differ  from  the  former 

:  t    Such  is  the  edition  of  Sir  Edward  Coke's  First  Institute,  now 
submitted  as  a  candidate  for  the  public  favour  and  encouragement ; 

'  nW'shafl  kny'existtidfc  whhiri^hfe  power  of  die  editor  be  wanting  to 

»••■■.  -  -.-..f^Mi  ;;.••    r    ■  .    ....    ,  deserve 


-  *'[Tow0ni*t&*tc9*€lu*i**  qf  this. work  it  was  found,  advisable  wholly 
t+<rt*itthe  )*p*Mi<»i<m*f  tksHtemcts,  keiaff,  fdwady  printed  iu  a  iepa- 
rate  octavQ  vl*pu>\\   ,  ••  .i  m  * 
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deserve  them.     He  foresees  that  great  pains  and  labour  will  be 
necessary  to  the  effecting  a  due  performance  of  his  engagements, 
and  that   little  fame  can  be  expected  from  the  most  successful 
execution  of  an  undertaking  so  humble  as  scarce  to  exceed  that  of 
a  mere  editor.     But   still   he  looks  forward  with  pleasure.     His 
veneration  for  the  names  of  Littleton  and  Coke ;  his  admiration  of 
their  writings;  his  persuasion  that  an  attentive  contemplation  of 
them,  by  the  improvement  it  must  produce,  will  be  its  own  reward  ; 
and  his  zeal  to  be  instrumental  in  exhibiting  them  to  the  public  eye, 
pure,  genuine,  and  undisguised,  and  with  as  many  advantages  as 
a  faithful  and  industrious  editor  can  bestow ;  these  were  the  consi- 
derations which  chiefly  prompted  him  to  commence   the  under- 
taking ;  and  these,  he  trusts,  will  continue  to  animate  him  till  it  is 
completed.     If  by  perseverance  and  an  unremitting  ardour,   the 
editor  should  succeed  in   his  endeavours,  he   will  then  have  the 
pleasing  satisfaction  of  reflecting,  that  his  labours  have  been  useful, 
instructive,  and  agreeable  to  himself,  and,  at  the  same  time,  not 
wholly  unprofitable  or  unacceptable  to  the  community. 

FRA.   HARGRAVE. 


(») 


ADDRESS 

FROM 

MR.  HARGRAVEy 

ANNOUNCING  HIS  RELINQUISHMENT  OF  THIS  WORK,  &c. 


"\/f  R.  HARGRAVE,  the  editor  of  so  much  of  the  New 
Edition  of  Coke  upon  Littleton  as  has  been  pub- 
lished* at  length  finds  his  relinquishment  of  the  undertaking  in 
an  unfinished  state  quite  unavoidable.  Numerous  and  severe  are 
the  sacrifices,  which  he  has  heretofore  made  in  order  to  accom- 
plish the  original  proposals  in  their  fullest  extent.  To  this  moment 
he  feels  the  effect  of  those  sacrifices ;  nor  is  he  likely  ever  to  con- 
quer wholly  the  disadvantage  already  incurred  from  them.  But  it 
might  be  improper  and  disgusting  to  enter  into  particulars  upon 
this  head,  which  in  its  nature  is  too  personal  to  the  editor  to  be 
interesting  to  others.  He  will  therefore  be  content  with  generally 
declaring,  that  his  situation  is  become  such,  as  to  render  him  un- 
equal to  any  longer  sustaining  the  weight  of  those  labours,  which 
he  has  ever  found  incident  to  the  work  upon  the  extended  plan  of 
annotation  adopted  by  him  from  the  commencement  of  the  edition, 
though  certainly  not  belonging  to  it  from  the  very  limited  pro- 
fessions and  terms  originally  held  out  to  the  Public.  It  is  from 
personal  considerations,  and  in  his  own  defence,  that  he  thus  ad- 
verts to  having  passed  the  bounds  of  the  first  undertaking  in  the 
actual  execution :  because,  as  he  feels  himself  open  to  censure,  from 
those  indisposed  to  yield  to  indulgent  construction,  for  having  done 
less  than  he  promised,  he  too  plainly  sees  the  necessity  of  striving 
to  soften  such  censure  by  the  recollection  of  his  having  also  done 
more.  In  truth,  had  he  not  rashly  exceeded  the  limits  first  pre- 
scribed, by  wandering  into  the  wide  field  of  annotation,  it  is  most 
probable,  that  the  whole  of  the  edition  would  have  been  finished 
long  ago,  and  consequently  that  the  editor  would  not  now  have  to 
mortify  himself  by  apologizing  for  executing  only  one  half  op  it  *. 

This 

*  The  Coke  upon  Littleton,  exclusive  of  the  Preface  and  Index, 
consists  of  393  folios,  or  786  pages.  Mr.  Hargrave  has  proceeded  in 
the  new  edition,  and  actually  published  to  the  end  of  folio  190  or  page 
380,  which  is  exactly  13  pages  short  of  one  half  of  the  work. 
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This  to  be  sure  is  the  most  favourable  point  of  view  for  the  editor ; 
its  tendency  being  to  show,  that  his  excess  of  zeal  to  render  the 
edition  valuable  has  been  one  cause  of  his  finally  leaving  it 
imperfect.  If;  it-  shaU.  be  -thought  proger  by  others  Ijindly  to 
receive  the  editor's  apology  in  this  form,  it  will  qualify  his  un- 
happiness  at  the  painful  and  trying  moment  of  separation  from  a 
very  favourite  work  before  its  advancement  into  maturity.  Should 
a  less  indulgent  construction  be  applied  to  the  editor,  it  will  deeply 
wound  feelings  already  enough  exercised ;  but  from  a  consciousness 
of  being  open  to  some  degree  of  exception  for  what  rigid  observers 
may  style  an  indefensible  abandonment  of  a  work  so  long  promised 
to  be  completed,  he  must  in  that  case  kiss  the  rod,  and  submit 
himself  to  the  severity  of  animadversion  with  a  patient  humility. 

It  is  no  small  consolation  to  Mr.  Hargrave  to  accompany  this 
recital  of  his  failure  in  the  edition,  with  information  of  its  having 
fallen  into  the  hands  of  a  professional  gentleman  *  of  such  a  de- 
scription as  to  warrant  expecting  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  undertaking.  As  Mr.  Hargrave 
understands,  his  successor  is  prompted  to  engage  in  the  work  by 
an  extreme  partiality  for  it,  and  having  been  in  the  habit  of  studying 
and  annotating  on  the  Coke  upon  Littleton.  He  also  possesses 
the  important  advantage  of  having  long  practised  in  the  con- 
veyancing line ;  to  which,  as  Mr.  Hargrave  can  speak  from  his  own 
experience  as  a  barrister  in  that  branch  of  the  law,  a  familiarity 
with  the  law  of  real  property,  and  consequently  with  the  writings 
of  Littleton  and  Coke,  is  peculiarly  essential.  These  and  other 
considerations  claim  from  Mr.  Hargrave  much  beyond  a  hope,  that 
die  depending  edition  of  Coke  upon  Littleton  will  gain  con- 
siderably by  change  of  the  editor ;  and  that  the  new  adventurer  in 
this  arduous  undertaking  will  stamp  the  remainder  of  the  edition 
with  much  greater  value  than  could  be  reached  by  any  efforts,  how- 
ever vigorous,  from  the  original  editor. 

FRA.  HARGRAVE. 

Bosxuell- Court,  18  Jan.  1785. 


*  Charles  Butler,  of  Lincoln VInn,  Esquire. 
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HE  reputation  of  LITTLETON'S   TREATISE  on  General  Observations 
TENURES  is  too  well  established,  to  require  any  men 


nan  of  the  praises  which  the  most  respectable  writers  of  our  country 
bare  bestowed  on  it.     No  work  on  our  laws  has  been  more  warmly 
or  generally  applauded  by  them.    But  some  foreign  writers  have 
spoken  of  it  in  very  different  terms.     At  the  head  o£  these  is  Hot- 
toman,  who,  in  his  Treatise  "  De  verbis  feudalibus,"  thus  expresses 
himself:   "  Stephanos  Pasquerius  excellenti  vir  ingeuio,  et  inter 
"  Parisicnses  cauaidicos  dicendi  facultate  praestans,  libellum  mihi 
c<  Anglicanum  Littletosium  dedit,  quod  Feudorum  Anglicorum  Jura 
u  exponuntur,  ita  incondite,  absurd^,  et  inconcinne  scriptum,  ut 
il  ikcile  appareat,  verissimom   esse,    quod  Polydorus  Virgiliua,  in 
u  Anglicd  Historic,  de  Jure  Anglicano  testatus  est,  stultitiam  in  eo 
u  libra,  cum  malitia*  et  calumniandi  studio,  certare."   This  passage 
from  Hottoman  is  cited  without  any  disapprobation  in  the  6th  edi- 
tion of  Struvius's  Bibliotheca  Juris  Selecta;  but  in  the  8th  edition 
of  that  work  (Jens  1756)  k  is  qualified  by  the  words  "  singularia 
"  sedparum  apta  sunt,  quae  Franciscus  Hottomanus  profert,  &c." 
Gatzert,  in  his  "  Commentatio  Juris  exotici  Historico*Literaria  de 
"  Jure  communi  Angliae,"  (Gottingen  1765)   gives  the  following 
account  of  Littleton  and  his  works :  "  iEqualis  huic,  tempore,  ast 
u  doctrfal  fama  et  mentis  ionge  superior  fuit,  immortalitatem  nomi- 
"  nis  apud  posteros,  si  quis  unquam  mertto  consecutus,  Thomas 
«*  Littleton ;  a  quo  juris  studium  inchoant  hodie  Angli,  plane  ut 
"  suum  olim,  ab  edicto  Praetoris  et  XII  Tabulis,  Romani.     Hie 
"  lgitur  ICtus,  absolutis'disciplinis  academicis,  jura  patria  mox  cum 
"  plausu  in  Interiori  Templo  Londinensi,  quae  paulo  ante  ibidem 
"  didicerat,  aliquantum   temporis   professus,   ab    Henrico  VI.  ad 
w  offidum  primo  judicandi  in  curia  Palatii  vocatus  est.    Advocati 

"  deinde 
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"  deinde  ac  procuratoris  regii  (king's  Serjeant)  muneri  a°  1455  ad- 
€i  motus,  judexque  porro  ambulatorius  factus  provincialis,  (  justice  of 
"  assizes)  et  tandem  inter  judicantes  communium  placitorum  curiae 
"  a0  1466  ab  Edoardo  IV.  relatus,  dignus  habitus  est,  qui  multum 
"  ampliori,  quam  solebat,  stipendio  ordinisque  adeo  Balnei  honori- 
"  bus  a°  1475  donaretur.  Vivere  desiit  a°  1533  *. — Unicum  librum 
"  scripsit,  sed  qui  plurium  loco  est,  si  spectas  eruditionem  et  argu- 
"  mentum.  In  eo  excussit  doctrinam  juris  patrii  difficillimam,  gra- 
"  vissimam,  usuque  quotidiano  maxime  commendabilem ;  qualia 
"  nempe,  et  quotuplicia  sint  feuda  Angliae,  quaenam  eorum  jura, 
"  obligations,  praestationes  atque  servitia,  in  usus  quidem  Ri- 
u  chardi  filii,  et  aliorum  quorundam  ad  explicanda  illis  capita  ali- 
"  quot  opusculi  de  Tenuris  ab  incerto  auctore  Edoardi  III.  aevo 
"  conscripti.  Gallice  prirao  fuit  compositus,  mox  Gallice  deinde 
"  ssepius  et  Anglice,  mox  vero  Gallice  et  Latine,  typis  excusus. 
"  Viginti  quinque  servitiorum  feudalium  genera  statuit,  quae  tribus 
u  libris,  in  quos  omne  opus  dispertitur,  persecutus  esL  Titulum  hunc 
"  esse  voluit  Of  Tenures.  In  anno  editionis  originariae  a  Cokio 
"  qui  a0  1533  ponit  dissentiunt,  eamque  circa  a°  1477  non  diu  post 
"  inventam  typographies  artem  prodiisse,  valde  vero  similiter  statu- 
"  unt  Biographi  Brit.  vol.  V.  qui  cum  Nicolsono,  p.  333,  late  etiam 
"  de  argumento  imprimis,  et  divisione  libri  agunt.  Editio  duode- 
**  ciraa  1738  lucem  vidit.  Cokius  in  praefatione  sui  ad  Littletonum 
"  Commentarii,  de  quo  mox  disseram,  inter  plura  quae  auctorem 
"  concernunt  ejusque  opus  XV.  ICtos  nominis  magni  alios  appel- 
"  lat,  qui  eodem  tempore  floruerunt.  Exhibit  praeterea  imaginem 
li  Littletonianam.  Caeterum  liber  ob  methodi  brevitatem,  argumen- 
"  tandi  subtilkatem,  atque  dictorum  ordinem,  laudem  omnino  me- 
"  retur ;  sed  nee  minus  fatendum  est,  adeo  saepissime  obscuritati 
"  bonum  hominem  studukse,  ut  aenigmata  legum  maluisse,  quam 
"  praecepta  tradere  videatur.  Multa  jam  immutata  esse,  plura  in  • 
"  veterata  atque  obsoleta,  non  urgeo.  Interim  communis  ICtorum 
"  Anglorum  haec  vox  est  perfectissimum  et  absolutissimum  hoc 
"  opus  esse  ex  omnibus  quae  unquam  in  ulla  scientia  humana  scrip- 
"  ta  sint  quae  unquam  proferre  potuerit  hominis  ingenium ;  non 
"  intelligere  qui  culpent.  Ita  parum  abest,  quin  credant,  falli  eum 
"  fuisse  nescium !" 

The  English  reader  will  probably  be  surprised  at  these  accounts 
of  Littleton.    Hottoman  has  the  reputation  of  great  learning,  and 

elegant 
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*  This  is  a  strange  mistake,  as  Littleton  died  in  1482. 
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elegant  writing;  but  he  has  been  blamed  very  generally  for  the 
contemptuous  language  with  which  he  speaks  even  of  the  writers  of 
his  own  civil  law. 

Gravina,  while  he  mentions  his  endowments,  both  natural  and  ac- 
quired, with  admiration,  censures  his  abuse  of  other  judicial  writers 
with  great  severity.  Speaking  of  him,  he  says,  '<  Non  modo  in 
"  Accursianis  et  Bartolinis  interpretibus  reprehendendis,  sed  in  ipso 
"  Triboniano  perpetuo  exagitando,  collectam  totii  vit4  opinionem 
"  verecundise  atque  modestise,  prorsus  amisit."  Grav.  lib.  l.  §  179. 

Cujas  also  was  supposed  to  allude  to  him  in  a  passage  of  his 
works,  where  having  occasion  to  mention  the  writers  who  find  fault 
with  the  disposition  and  arrangement  of  the  civil  law,  he  says, "  Quam 
"  ill!  sunt  imperitissimi !  nam  neque  quid  ars  sit  sciunt ;  neque  ar- 
"  tern  digestorum  aut  principia  certa  juris  ulla  perceperunt  unquam  ; 
"  suaves  tamen  ad  ridendi  materiam." 

But  Hottoraan's  general  disposition  to  abuse  is  not  the  only  circum- 
stance by  which  his  virulent  censure  of  Littleton  may  be  accounted 
for.  Full  of  the  doctrines  of  the  feudal  laws  of  his  own  country,  he 
might  expect  to  find  doctrines  o£  a  similar  nature  in  Littleton,  with* 
out  adverting  that  the  greatest  part  of  Littleton's  work  treats  of  the 
subordinate  and  practical  part  of  the  laws  of  England,  which,  like 
that  of  every  other  country,  is  in  a  great  degree  peculiar  to  itself  and 
bears  but  a  remote  analogy  to  those  of  other  countries*  It  ia  al- 
lowed, that  the  feudal  polity  of  the  different  countries  of  Europe  is 
derived  from  the  same  origin ;  that  there  is  a  marked  similitude  in 
their  principal  institutions ;  and  a  singular  uniformity  in  the  history 
of  their  rise,  perfection,  decline,  and  fall.  But  the  more  we  go  from 
a  view  of  their  general  constitutions  and  governments  to  a  view  of 
their  laws  and  customs,  the  less  this  similitude  and  uniformity  are 
discoverable. 

Thus  the  history  of  every  country  where  the  feudal  laws  have 
prevailed,  while  it  presents  us,  on  the  one  hand,  with  an  account  of 
the  many  restraints  imposed  by  them  upon  alienation,  and  of  the 
many  methods  which  have  been  taken  to  make  property  unalienable, 
presents  us,  on  the  other,  wkh  an  account  of  the  different  arts  which 
have  been  used  to  elude  those  restraints,  and  to  make  property  free. 
This  is  as  observable  in  the  law  of  England,  as  it  is  in  the  law  of 
any  other  country* 

But  the  mode  by  which  it  has  been  effected  in  England  is  peculiar 
to  England*    In  other  countries,  where  a  liberty  of  alienation  has 

been 
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been  introduced,  it  has  rested  on  a  kind  of  compromise  with  the  lord, 
by  paying  him  a  certain  fine ;  and  a  kind  of  compromise  with  the 
relations  of  the  feudatory,  by  allowing  them  a  right  of  redemption) 
commonly  called  the  "  jus  retractus."  But  the  steps  by  which  a  free 
alienation  of  property  has  obtained  ground  in  England  are  very  dif- 
ferent.   In  England  an  unlimited  freedom  of  aliening  socage  and 
military  land  was  soon  allowed;  the  practice  of  sub-infeudation  was 
soon  abolished ;  the  alienation  of  lands  was  restrained  by  the  intro- 
duction of  conditional  fees,  and  afterwards  by  the  introduction  of 
estates  tail ;  entails  from  their  first  establishment  were  greatly  dis- 
countenanced by  the  courts  of  justice,  and  they  were  eluded  by  the 
doctrines  of  discontinuance  and  warranty.    In  the  course  of  time, 
a  fine  was  made  a  bar  to  the  claims  of  the  issue  in  tail,  and  a  com- 
mon recovery  to  the  claims  both  of  the  issue  and  of  those  in  remain- 
der and  reversion.     Most  of  these  circumstances  are  peculiar  to  the 
History  of  England.      Hence  an  English  reader,  who  opens  the 
writings  of  the  foreign  feudists  with  an  expectation  of  finding  there 
something  applicable  to  the  practical  parts  of  the  law  of  his  own 
country,  respecting  the  alienation  of  landed  property,  will  be  greatly 
disappointed.    He  will  find  the  most  positive  prohibition  of  aliening 
the  fee  without  the  consent  of  the  lord  :  he  will  find  very  nice  and 
subtle  disquisitions  of  what  amounts  to  an  alienation :  he  will  find 
that  in  some  countries,  the  lord's  consent  still  continues  a  favour  ; 
that  in  others  it  is  a  right,  which  the  tenant  may  claim  on  rendering 
a  certain  fine.     In  short,  he  will  find  the  works  of  foreign  feudists 
filled  with  accounts  of  the  "  jus  retractus,"  or  "  droit  de  rachat,** 
the  "  retraite  lignager,"  and  the  "  droit  des  lods  et  des  ventes  ;*' 
but  he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the 
words,  conditional  fee,  estate  tail,  discontinuance,  warranty,  fine,  or 
recovery,  in  the  sense  in  which  we  use  them. 

The  same  may  be  observed  on  the  doctrine  of  conditions.  Accord- 
ing to  the  strict  principles  of  the  feudal  law,  no  conditions  could  be 
annexed  to  a  fief,  except  the  implied  conditions  to  which  every  fief 
was  subject,  from  the  obligation  of  service  on  the  part  of  the  tenant, 
and  the  obligation  of  protection  on  the  part  of  the  lord.  Every  fief 
to  which  any  express  or  conventionary  condition  was  annexed,  was, 
from  that  very  circumstance,  ranked  among  improper  fiefs.  But  fiefs 
in  England  were  at  all  times  susceptible  of  every  kind  of  condition. 

It  would  be  easy  to  pursue  these  observations  through  the  subse- 
quent chapters  of  Littleton's  Treatise.  If  even  we  consider  the 
subject  on  a  more  extensive  scale,  we  shall  find  some  circumstances 

peculiar 
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peculiar  to  the  English  law,  which  mutt  necessarily  occasion  a  very 
essential  and  marked  difference  between  the  constitution  and  forms 
of  the  government  of  England  and  the  constitution  and  forms  of  the 
government  of  other  countries.  Such  are  the  universal  conversion 
of  allodial  lands  into  fiefe ;  the  total  abolition  of  sub-infeudation ; 
the  freedom  of  alienation  of  estates  in  fee  simple ;  and  the  limited 
and  dependant  situation  of  our  nobility,  when  contrasted  with  the 
situation  of  the  high  nobility  of  foreign  countries :  all  these  are  pe- 
culiar in  a  great  measure  to  our  laws.  It  follows,  that  our  writers 
must  be  sDent  on  many  of  the  topics  which  fill  the  immense  volumes 
of  foreign  feudists;  and  they,  from  the  same  circumstance,  must  be 
equally  silent  on  many  of  the  subjects  which  are  discussed  by  our 
writers.  That  this  is  so,  will  appear  to  every  person  conversant  with 
the  ancient  writers  on  our  laws,  who  will  give  a  jcursory  look  at  the 
writers  on  the  feudal  laws  of  other  countries.  Nothing  in  this  re* 
spect  can  be  more  different  than  those  parts  of  the  writings  of  Brae- 
ton,  Britton,  Fleta,  Littleton,  sir  Edward  Coke,  and  sir  William 
Blackstone,  which  treat  of  landed  property,  and  the  books  of  the 
fiefs,  Cujas's  Commentary  upon  them,  the  various  treatises  on  feudal 
matters  collected  in  the  10th  and  nth  volumes  of  the  "  Tractatus 
"  Tractatuum*,''  Du  Moulin's  "Commentarii  in  priores  tres  Titulos 
"  Consuetudinis  ParisiensisV  or  the  more  modern  treatises  of 
Monsieur  Germain  Antoine  GuyotJ,  and  Monsieur  Hervc$. 

These 
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*  The  title  of  this  work  is,  "  Oceanus  Juris,  sive  Tractatus  Tracta- 
tuum Juris  universi,  duce  et  auspice  Gregorio  13,  in  unum  congesti, 
a  Fr.  Zilletti."  There  are  two  editions  of  this  work,  both  printed  at 
Venice ;  the  first  in  1548,  the  second  in  1584.  The  first  edition  is  in 
16  tomes,  generally  bound  in  12  volumes  ;  the  second  is  in  18  tomes, 
generally  bound  in  20  volumes.  The  arrangement  of  this  work  is 
greatly  admired ;  but  it  is  not  a  work  in  great  request,  even  in  those 
countries  which  are  governed  by  the  civil  law. 

-f  This  is  usually  the  first  treatise  printed  in  the  general  collection  of 
his  works.  An  abridgment  of  it  was  published  in  1773  by  Mr.  Henrion 
de  Pensey,  under  the  tide  of  "  Traite  des  Fiefs  de  du  Moulin,  Analyse 
"  et  Confer6  avec  les  autres  Feudistes." 

J  The  tide  of  this  work  is,  "  Trait6  des  Matieres  Feodales,  taat  pour  le 

PaysCoutumier  que  pour  celuy  du  Droit  ecrit,  avec  des  Observations. 

Par  Germain  Antoine  Guyot."  Paris,  1738,  and  Ann.  Suiv.  7  vol.  in  4to. 

^  "  Theorie  des  Matieres  Feodales  et  Censuelles,  ou  Ton  developpe  la 

"  Chaine  de  ces  Matieres,  dans  un  Ordre  et  sous  un  Aspect,  qui  en  facili* 

"  tent  Tlntelligence,  y  repandent  de  nonvelles  Lumieres,  et  menent  a  des 
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These  observations  are  offered  with  a  view  to  account  for  the  con- 
temptuous manner  in  which  the  two  foreign  writers,  cited  above, 
speak  of  Littleton.  They  may  also  account,  in  some  measure,  for 
a  circumstance  which  has  been  a  matter  of  some  surprize,  the  total 
silence  of  sir  Edward  Coke  on  the  general  doctrine  of  fiefs.  It  is 
obvious,  how  extremely  desirous  his  lordship  is  upon  every  occasion 
to  give  the  reasons  of  the  doctrines  laid  down  by  him ;  and  what 
forced,  and  sometimes  even  puerile  reasons  he  assigns  for  them ; 
yet  though  so  much  of  our  law  is  supposed  to  depend  upon  feudal 
principles,  he  never  once  mentions  the  feudal  law. 

"  I  do  marvel  many  times,"  says  sir  Henry  Spelman,  "  that  my  lord 
"  Coke,  adorning  our  law  with  so  many  flowers  of  antiquity  and 
"  foreign  learning,  hath  not  (as  I  suppose)  turned  aside  into  this 
"  field,  t .  e.  feudal  learning,  from  whence  so  many  roots  of  our  law 
"  have,  of  old,  been  taken  and  transplanted.  I  wish  some  worthy 
"  would  read  them  diligently,  and  show  the  several  heads  from 
*'  whence  those  of  ours  are  taken.  They  beyond  the  seas  are  not 
"  only  diligent,  but  very  curious  in  this  kind ;  but  we  are  all  for 
"  profit  and  '  lucrando  pane,'  taking  what  we  find  at  market,  with- 
"  out  inquiring  whence  it  came."  But  this  complaint  is  open  to 
observation. 

There  is  no  doubt  but  our  laws  respecting  landed  property  are 
susceptible  of  great  illustration  from  a  recurrence  to  the  general 
history  and  principles  of  the  feudal  law.  This  is  evident  from  the 
writings  of  lord  chief  baron  Gilbert,  particularly  his  treatise  of  Te- 
nures, in  which  he  has  very  successfully  explained,  by  feudal  princi- 
ples, several  of  the  leading  points  of  the  doctrines  laid  down  in  the 

works 

"  Definitions  neuves  des  Contrats  de  Fiefs,  &  de  Cens.  Par  Monsieur 
"  Herv6.  1785.  Paris,  6  vol.  in  8vo."  The  first  volume  of  this  work  con- 
tains an  historical  account  of  the  rise,  progress,  and  present  state  of  fiefs 
in  France.  In  1756,  Monsieur  Boquet  published  one  volume  of  a  work, 
intituled,  "  Le  Droit  Public  de  la  France."  In  his  preface  to  it  he  pro- 
mised to  continue  and  complete  it  in  two  more  volumes,  but  he  is  since 
dead,  without  having  published  any  part  of  the  continuation;  a  circum- 
stance greatly  to  be  regretted  by  the  lovers  of  this  kind  of  learning,  as 
the  first  volume  is  executed  in  a  most  masterly  manner.  The  English 
reader  will  perhaps  find  it  the  most  interesting  and  instructive  work  that 
has  yet  appeared  on  the  subject  in  the  French  language.  If  the  reader 
wishes  to  pursue  his  researches  on  the  subject,  he  will  find  some  assist- 
ance from  a  small  work  printed  at  Frankfort  in  1779,  intituled,  "  Joannes 
"  Adami  Koppii  Historia  Juris  Scientist  Romanes  Feodalis  Privates  ac 
"  Publicae."  1  vol.  8vo. 
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works  of  Littleton  and  sir  Edward  Coke,  and  shown  the  real  grounds 
of  several  of  their  distinctions,  which  otherwise  appear  to  be  merely 
arbitrary.  By  this  he  reduced  them  to  a  degree  of  system,  of  which 
till  then  they  did  not  appear  susceptible.  His  treatise,  therefore, 
cannot  be  too  much  recommended  to  every  person  who  wishes  to 
make  himself  a  complete  master  of  the  extensive  and  various  learn- 
ing contained  in  the  works  of  those  writers.  The  same  may  be  said 
of  the  writings  of  sir  William  Blackstone.  Much  useful  information 
may  be  derived  also  from  other  writers  on  these  subjects. 

But  the  rtai'er,  whose  aim  is  to  qualify  himself  for  the  practice 
of  his  profession,  cannot  be  advised  to  extend  his  researches  upon 
those  subjects  very  far.  The  points  of  feudal  learning,  which  serve 
to  explain  or  illustrate  the  jurisprudence  of  England,  are  few  in 
number,  and  may  be  found  in  the  authors  we  have  mentioned. 

It  is  not  impossible  but  further  inquiries  might  lead  to  other  in- 
teresting discoveries.  But  the  knowledge  absolutely  necessary  for 
every  person  to  possess  who  is  to  practise  the  law  with  credit  to  him- 
self and  advantage  to  his  clients,  is  of  so  very  abstruse  a  nature,  and 
comprehends  such  a  variety  of  different  matters,  that  the  utmost 
time  which  the  compass  of  a  life  allows  for  the  study,  is  not  more 
than  sufficient  for  the  acquisition  of  that  branch  of  knowledge  only; 
still  less  will  it  allow  him  to  enter  upon  the  immense  field  of  foreign 
feudality.  It  were  greatly  to  be  wished  that  some  gentleman,  pos- 
sessed of  sufficient  time,  talents,  and  assiduity,  would  dedicate  them 
to  this  study.  Those  who  have  read  the  late  doctor  Gilbert 
Stewart's  "  View  of  Society  in  Europe,  in  its  Progress  from 
"  Rudeness  to  Refinement,"  will  lament  that  he  did  not  pursue  his 
researches.  From  such  a  writer,  a  work  on  this  subject  might  be 
expected,  at  once  entertaining,  interesting,  and  instructive;  but 
such  a  work  is  not  to  be  expected  from  a  practising  lawyer.  What- 
ever may  be  the  energies  of  his  mind,  his  industry,  his  application 
and  activity,  he  will  soon  feel,  that  to  gain  an  accurate  and  exten- 
sive knowledge  of  the  law,  as  it  is  practised  in  our  courts  of  justice, 
requires  them  all.  Thus,  on  the  one  hand,  the  student  will  find  an 
advantage  in  some  degree  of  research  into  feudal  learning ;  on  the 
other,  he  will  feel  it  necessary  to  bound  his  researches,  and  to  leave, 
before  he  has  made  any  great  progress  in  them,  the  Book  of  Fiefs, 
and  its  commentators,  for  Littleton's  Tenures  and  sir  Edward  Coke's 
Commentary  *.  jf 

*  In  the  fifteenth  edition  an  attempt  is  made  to  continue  Mr.  Hargrave's 
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If  it  were  proper  to  enter  into  a  further  defence  of  Littleton,  it 
might  be  done  by  observing,  that  it  must  be  a  matter  of  great  doubt, 
whether  Hottoman  ever  saw,  or  Gatzert  more  than  saw,  the  work 
they  so  severely  censure.  Hottoman,  if  he  had  read  it,  might  think 
it  inelegant  and  absurd ;  but  he  could  not  think  it  malicious,  or  in- 
dicative of  a  disposition  to  slander.  Gatzert  says  Littleton  specifies 
twenty-five  kinds  of  feudal  services.  It  is  probable,  that  by  ser- 
vices he  meant  tenures :  if  he  did,  it  is  obvious  that  he  confounded 
those  chapters  of  Littleton  which  treat  of  the  nature  of  the  feudal 
estate,  with  those  chapters  which  treat  of  the  nature  of  the  feudal 
tenure:  in  every  other  sense  the  word  Services,  applied  in  this 
manner  to  Littleton's  work,  is  without  a  meaning. — Besides,  he 
mentions  Latin  editions  of  Littleton,  when  no  edition  in  that  lan- 
guage ever  appeared. 

In  fact,  were  it  not  for  the  general  observations  to  which  they 
naturally  give  rise,  neither  the  criticism  of  Hottoman  nor  that  of 
Gatzert  would  have  been  noticed. 

When  doctor  Cowell,  in  his  Law  Dictionary,  cited  the  passage 
in  question  from  Hottoman,  it  raised  universal  indignation,  and  he 
expunged  it  from  the  later  editions  of  his  book.  It  certainly  was 
unjust  to  impute  it  as  a  crime  to  doctor  Cowell,  that  he  inserted 
this  citation  in  his  work ;  but  the  manner  in  which  it  was  received 
is  a  striking  proof  of  the  high  estimation  in  which  Littleton's 
Treatise  was  held. 

The  reputation  of  SIR  EDWARD  COKE's  COMMENTARY 
is  not  inferior  to  that  of  the  work  which  is  the  subject  of  it.  It  is 
objected  to  it,  that  it  is  defective  in  method.  But  it  should  be  ob- 
served, that  a  want  of  method  was,  in  some  respects,  inseparable 
from  the  nature  of  the  undertaking.  During  a  long  life  of  intense 
and  unremitted  application  to  the  study  of  the  laws  of  England,  sir 
Edward  Coke  had  treasured  up  an  immensity  of  the  most  valuable 
common-law  learning.  This  he  wished  to  present  to  the  public, 
and  chose  that  mode  of  doing  it,  in  which,  without  being  obliged  to 
dwell  on  those  doctrines  of  the  law  which  other  authors  might 
explain  equally  well,  he  might  produce  that  profound  and  recondite 
learning  which  he  felt  himself  to  possess  above  all  others.  In 
adopting  this  plan,  he  appears  to  have  judged  rationally,  and  con- 
sequently 

inchoate  note  on  the  Feudal  Tenures,  and  to  render  it  as  useful  as  the 
nature  of  the  subject  admits  to  the  practitioner  and  the  student. 
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sequently  ought  not  to  be  censured  for  a  circumstance  inseparable 
from  it. 

It  must  be  allowed  that  the  style  of  sir  Edward  Coke  is  strongly 
tinged  with  the  quaintness  of  the  times  in  which  he  wrote ;  but  it  is 
accurate,  expressive,  and  clear.  That  it  is  sometimes  difficult  to 
comprehend  his  meaning,  is  owing,  generally  speaking,  to  the  ab« 
struseness  of  his  subject,  not  to  the  obscurity  of  his  language. — It 
has  also  been  objected  to  him,  that  the  authorities  he  cites  do  not 
in  many  places  come  up  to  the  doctrines  they  are  brought  to  sup- 
port. There  appears  to  be  some  ground  for  this  observation.  Yet 
it  should  not  be  forgot,  that  the  uncommon  depth  of  his  learning, 
and  acuteness  of  his  mind,  might  enable  him  to  discover  connections 
and  consequences  which  escape  a  common  observer. 

It  is  sometimes  said,  that  the  perusal  of  his  Commentary  is  now 
become  useless,  as  many  of  the  doctrines  of  law  which  his  writings 
explain  are  become  obsolete ;  and  that  every  thing  useful  in  him 
may  be  found  more  systematically  and  agreeably  arranged  in  modern 
writers.  It  must  be  acknowledged,  that  when  he  treats  of  those 
parts  of  the  law  which  have  been  altered  since  his  time,  his  Com* 
raentary  partakes,  in  a  certain  degree,  of  the  obsoleteness  of  the 
subjects  to  which  it  is  applied ;  but  even  where  this  is  the  case,  it 
generally  happens  that  the  doctrines  laid  down  by  him  serve  to 
illustrate  other  parts  of  the  law  which  are  still  in  force.  Thus, — 
there  is  no  doubt  but  the  cases  which  now  come  before  the  courts 
of  equity,  and  the  principles  upon  which  they  are  determined,  are 
extremely  different  in  their  nature  from  those  which  are  the  subject 
of  sir  Edward  Coke's  researches.  Yet  the  great  personages  who 
have  presided  in  those  courts,  have  frequently  recurred  to  the  doc- 
trines laid  down  by  sir  Edward  Coke,  to  form,  explain,  and  illus- 
trate their  decrees.  Hence,  though  portions  charged  upon  real 
estates,  for  the  benefit  of  younger  children,  were  not  known  in  Lit- 
tleton's time,  and  not  much  known  in  the  time  of  sir  Edward  Coke ; 
yet  on  the  points  which  arise  respecting  the  vesting  and  payment  of 
portions,  no  writings  in  the  law  are  more  frequently  or  more  suc- 
cessfully applied  to  than  sir  Edward  Coke's  Commentary  on  Lit- 
tleton's Chapter  of  Conditions.  It  may  also  be  observed,  that  not- 
withstanding the  general  tenor  of  the  present  business  of  our  Courts, 
cases  must  frequently  occur  which  depend  upon  the  most  abstruse 
and  intricate  parts  of  the  ancient  law.  Thus  the  case  of  Jacob  v. 
Wheate  led  to  the  discussion  of  escheats  and  uses  as  they  stood 
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before  the  statute  of  Henry  VIII.  and  the  case  of  Taylor  t?.  Horde 
turned  on  the  learning  of  disseisins. 

But  the  most  advantageous,  and,  perhaps,  the  most  proper  point 
of  view  in  which  the  merit  and  ability  of  sir  Edward  Coke's  writings 
can  be  placed,  is  by  considering  him  as  the  centre  of  modern  and 
ancient  law. — The  modern  system  of  the  law  may  be  supposed  to 
have  taken  its  rise  at  the  end  of  the  reign  of  king  Henry  VII.  and 
to  have  assumed  something  of  a  regular  form  about  the  latter  end 
of  the  reign  of  king  Charles  II.  The  principal  features  of  this 
alteration  are,  the  introduction  of  recoveries ;  conveyances  to  uses ; 
the  testamentary  disposition  by  wills;  the  abolition  of  military 
tenures ;  the  statute  of  frauds  and  perjurieB ;  the  establishment  of 
a  regular  system  of  equitable  jurisdiction ;  the  discontinuance  of 
real  actions ;  and  the  mode  of  trying  titles  to  landed  property  by 
ejectment.  There  is  no  doubt,  but,  during  the  above  period,  a 
material  alteration  was  effected  in  the  jurisprudence  of  this  country: 
but  this  alteration  has  been  effected,  not  so  much  by  superseding, 
as  by  giving  a  new  direction  to  the  principles  of  the  old  law,  and 
applying  them  to  new  subjects.  Hence  a  knowledge  of  ancient 
legal  learning  is  absolutely  necessary  to  a  modern  lawyer.  Now  air 
Edward  Coke's  Commentary  upon  Littleton  is  an  immense  reposi- 
tory of  every  thing  that  is  most  interesting  or  useful  in  the  legal 
learning  of  ancient  times.  Were  it  not  for  his  writings,  we  should 
still  have  to  search  for  it  in  the  voluminous  and  chaotic  compilation 
of  cases  contained  in  the  Year-books;  or  in  the  dry,  though  valuable 
Abridgments  of  Statham,  Fitzherbert,  Brooke,  and  Rolle.  Every 
person,  who  has  attempted,  must  be  sensible  how  very  difficult  and 
disgusting  it  is,  to  pursue  a  regular  investigation  of  any  point  of 
law  through  those  works.  The  writings  of  sir  Edward  Coke  have 
considerably  abridged,  if  not  entirely  taken  away,  the  necessity  of 
this  labour. 

But  his  writings  are  not  only  a  repository  of  ancient  learning ; 
they  also  contain  the  outlines  of  the  principal  doctrines  of  modern 
law  and  equity.  On  the  one  hand,  he  delineates  and  explains  the 
ancient  system  of  law,  as  it  stood  at  the  accession  of  the  Tudor 
line ;  on  the  other,  he  points  out  the  leading  circumstances  of  the 
innovations  which  then  began  to  take  place.  He  shows  the  dif- 
ferent restraints  which  our  ancestors  imposed  on  the  alienation  of 
landed  property,  the  methods  by  which  they  were  eluded,  and 
the  various  modifications  which  property  received  after  the  free 

alienation 
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alienation  of  it  was  allowed.  He  shows,  how  the  notorious  and 
public  transfer  of  property  by  livery  of  seisin,  was  superseded  by  the 
secret  and  refined  mode  of  transferring  it,  introduced  in  consequence 
of  the  statute  of  uses.  We  may  trace  in  his  works  the  beginning  of 
the  disuse  of  real  actions ;  the  tendency  in  the  nation  to  convert 
the  military  into  socage  tenures ;  and  the  outlines  of  almost  every 
other  point  of  modern  jurisprudence.  Thus  his  writings  stand 
between,  and  connect  the  ancient  and  modern  parts  of  the  law,  and 
by  showing  their  mutual  relation  and  dependency,  discover  the 
many  ways  by  which  they  resolve  into,  explain,  and  illustrate  one 
another. 

It  has  not  yet  been  settled,  and  perhaps  cannot  now  be  settled  Account  of  the  editions 
with  any  degree  of  precision,  when  the  first  EDITION  of  com^t^Uh°Ut  tbe 
LITTLETON'S  work  was  printed.  Sir  Edward  Coke's  mistakes 
respecting  the  Rohan  edition,  are  pointed  out  in  the  note  taken 
from  the  12  th  edition  to  that  part  of  his  Preface.  Doctor  Middleton, 
in  his  Account  of  Printing  in  England,  conjectures  the  edition 
by  J.  Lettou  and  W.  Machlinia,  to  have  been  printed  in  1481, 
and  that  it  is  the  first  edition.  This  makes  the  printing  of  the  book 
to  have  been  within  six  or  seven  years  after  Caxton's  introduction 
of  the  art  into  England,  and  within  twenty-four  years  after  the 
first  invention  of  it*  Dr.  Middleton  s  conjecture  is  supported  by 
die  concurrent  circumstance  of  the  time  when  those  printers  appear 
to  have  been  in  partnership ;  and  no  other  edition  bears  evidence 
of  a  prior  title  to  antiquity.  Another  edition,  of  nearly  equal 
pretensions  to  precedence  with  the  Lettou  and  Machlinia  edition,  has 
lately  appeared  from  the  library  of  the  late  William  fiayntun,  esq. 
It  has  remained  hitherto  undescribed,  and  was  probably  unknown 
to  all  who  have  undertaken  to  notice  the  several  editions  of  this 
work.  At  the  end  it  is  said  to  be  printed  by  Machlinia  alone,  then 
living  near  fleet-bridge :  from  which,  and  other  circumstances,  it 
is  clearly  distinguishable  from  the  former  edition.  The  letter  used 
in  printing  it  is  less  rude,  and  more  like  the  modern  English  black 
letter,  than  the  letter  used  in  the  joint  edition  of  Lettou  and 
Machlinia,  and  the  abbreviations  are  much  less  numerous.  These 
circumstances  afford  some,  though  but  a  faint  ground  to  suppose  it 
posterior  in  date  to  the  former.  Mr.  Hargrave  has  both  these  edi- 
tions. In  1766,  Mons.  Houard,  an  Avocat  in  the  Parliament  of 
Normandy,  and  Conseiller  Echevin  of  the  town  of  Dieppe,  pub- 
lished at  Rouen,  in  two  volumes,  the  text  of  Littleton,  with  a  French 
interpretation,  notes,  a  glossary,  and  Pieces  Justificatives.    Many 
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editions  of  Littleton  in  French  and  English  only  have  been  published 
in  small  octavo,  twelves,  sixteens,  and  twenty-fours.  They  are  all 
of  them  very  inaccurate.  The  French  edition  in  1583  is  the  first 
in  which  the  sections  are  numbered.  An  edition  in  French  and 
English,  in  double  columns,  with  a  table  of  the  principal  matters, 
was  printed  in  duodecimo  in  1671.  Considering  the  universal  esti- 
mation in  which  Littleton's  work  is  held,  and  that  it  generally  is  the 
first  work  put  into  a  student's  hand,  it  is  very  singular,  that  since 
the  editions  by  Lettou  and  Machlinia,  and  the  Rohan  edition,  no 
correct  edition  of  it  without  the  Commentary  has  yet  been  published. 
The  reader  will  hear  with  pleasure,  that  Mr.  Hargrave  has  it  in 
contemplation  to  favour  the  public  with  such  an  edition,  and  to  print 
it  in  such  a  manner  as  will  make  it  a  typographical  curiosity. 

The  first  EDITION  of  SIR  EDWARD  COKE'S  COMMEN- 
TARY upon  Littleton,  was  published  in  his  life-time,   in  1628: 
it  is  very  incorrect.    The  second  edition  was  printed  in  1629,  and 
is  supposed  to  have  been  revised  by  the  author.    The  subsequent 
editions,  to  the  eighth  inclusively,  seem  to  have  been  printed  from 
the  second,  without  much  variation.    The  ninth  edition  includes 
sir  Edward  Coke's  Reading  on  Fines,  and  his  Treatise  on  Bail  and 
Mainprize.    To  the  tenth  edition  are  added,  the  complete  Copy- 
holder, with  many  references.    In  the  eleventh  edition  the  book 
intituled  the  Olde  Tenures,  is  inserted.  At  the  end,  both  of  the  edi- 
tion of  Littleton  by  Lettou  and  Machlinia,  and  of  that  by  Machlinia 
only,  Littleton's  work  is  called  the  "  Tenores  Novelli,"  to  distinguish 
it  (it  is  presumed)  from  the  Treatise  of  "  Olde  Tenures."      The 
eleventh  edition  has  also  several  notes  and  additions,  tending  prin- 
cipally to  show  the  alteration  of  the  law  since  the  time  of  Littleton 
and  his  commentator.     The  twelfth  and  last  edition  was  published 
in  1738.  Some  observations  upon  it  may  be  found  in  Mr.  Hargrave's 
Address  to  the  Public  on  his  undertaking  the  present  edition.     An 
Abridgment  of  sir  Edward  Coke's  Commentary  was  published  in 
1714,  by  Mr.  Serjeant  Hawkins;  short  but  pointed  observations 
are  occasionally  introduced  in  it,  to  explain  the  principles  of  the 
old  law,  and  the  alterations  made  in  it  by  subsequent  statutes. 

Mr.  Hargrave  began  the  PRESENT  EDITION,  by  publishing 
it  in  numbers.  Soon  after  his  publication  of  the  First  Number,  he 
was  favoured  with  lord  chief  justice  Hale's  manuscript  notes.  By 
an  advertisement  prefixed  to  the  Second  Number,  he  informed  the 
Public  that  they  were  very  numerous,  as  far  as  the  Chapter  of  Knight 
Service ;  that  there  were  few  on  the  subsequent  parts  of  the  work ; 

that 
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that  for  the  communication  of  them  he  was  indebted  to  the  liberal 
spirit  of  a  noble  lord*,  who,  he  observed,  had  ever  distinguished 
himself  as  a  zealous  encourager  of  undertakings  having  the  least 
tendency  to  promote  science  and  learning ;  that  in  the  original, 
some  of  the  notes  were  in  Latin,  but  most  of  them  in  Law-French ; 
and  that  it  was  thought  mpst  convenient  to  give  the  latter  in  a  literal 
English  translation.  Upon  the  publication  of  the  Second  Number 
Mr.  Hargrave  received  from  sir  William  Jones  an  account  of  some 
few  various  readings  from  two  English  manuscripts  of  Littleton's 
Tenures.  By  an  advertisement  prefixed  to  the  Third  Number  he 
informed  the  Public,  that  both  of  these  manuscripts  were  in  the 
public  library  at  Cambridge,  being  marked  D  d  1 1. 60,  and  M  m  52 ; 
that  the  first  was  written  on  vellum,  and  was  imperfect  at  the  begin- 
ning, and  in  the  Chapter  of  Warranty ;  and  that  the  second,  which 
seemed  to  be  the  most  valuable,  was  written  on  paper,  and  had  only 
one  leaf  torn,  and  that  its  antiquity  appeared  from  the  following  note 
in  the  first  page  : 

Iste  liber  emptusfuU  in  c&mcterio  J&i.  Panli 

London,  vjtndie  Julii,  anno  regis  J5.  4*1.  20100.  10s.  6d. 

that  this  date  showed  that  the  manuscript  was  of  Littleton's  time, 
July  20  E-  4.  being  in  1481,  which  was  the  year  before  Littleton's 
death ;  that  in  referring  to  the  manuscripts,  that  in  vellum  would  be 
distinguished  by  Veil.  MS.  and  that  in  Paper  by  Paper  MS.  With 
these  assistances  Mr.  Hargrave  completed  that  part  of  the  edition 
which  is  executed  by  him.  He  then  relinquished  the  work,  and  by 
an  Advertisement,  (which  immediately  precedes  this  Preface)  he  in- 
formed the  public  of  it,  and  of  the  present  editor's  undertaking  to 
continue  the  work. 

Soon  after  the  publication  of  this  Advertisement,  the  present 
editor,  through  the  obliging  interference  of  John  Holliday,  esq.  of 
LincolnVInn,  with  the  executors  of  the  will  of  the  late  sir  Thomas 
Parker,  was  favoured  with  a  copy  of  the  notes  of  lord  chancellor 
Nottingham  and  lord  Hale  upon  this  work.  The  following  account 
is  given  of  them  in  a  note  in  sir  Thomas  Parker's  own  hand-writing : 

*«  The  notes  to  this  book,  in  my  hand-writing  (except  one  note 
u  in  folio  26.  b.  and  some  modern  cases),  were  transcribed  from  a 
**  copy  of  the  lord  chancellor  Nottingham's  manuscript  notes,  in 
M  the    margin  of  his  lord   Coke's    Commentary  upon    Littleton, 

"  which 


The  present  Earl  of  Hardwicke. 
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*  which  copy  Jwas  made  for  the  use  of  his  son  Heneage  Finch,  esq. 
"  solicitor-general,  afterwards  earl  of  Aylesford,  and  is  now  in  the 
"  possession  of  the  honourable  Mr.  Legge,  to  whose  favour  I  am 
"  indebted  for  these  notes. 

"  The  notes  in  a  different  hand-writing  were  transcribed  from  a 
"  copy  of  lord  chief  justice  Hale's  MS.  notes  in  the  margin  of 
"  Coke  upon  Littleton,  presented  by  lord  Hale  to  the  father  of 
"  Philip  Gybbon,  esq.  which  copy  was  made  for  the  use  of  the 
"  honourable  Charles  Yorke,  esq.  his  Majesty's  solicitor-general. 
"  The  book  in  which  the  notes  are  in  the  hand-writing  of  lord 
"  Hale,  is  now  in  the  possession  of  Mr.  Gybbon ;  and  the  book  from 
"  which  these  notes  were  titmscribed  by  the  favour  of  Mr.  Yorke, 
"  is  now  in  his  possession. 

«  T.  Parker,  1758." 

Under  these  circumstances  the  THIRTEENTH  EDITION 
has  been  completed  in  its  present  form. 

When  it  became  generally  known  that  Mr.  Hargrave  had  relin- 
quished the  work,  the  present  editor  engaged  in  it ;  but  he  did  not 
engage  in  it  while  there  was  the  slightest  probability  of  its  being 
undertaken  by  any  other  person :  and  even  then,  he  would  not  have 
engaged  in  it,  if  by  doing  so  he  incurred  any  obligation  of  complet- 
ing Mr.  Hargrave's  undertaking  in  all  its  parts.  He  thought  an 
imperfect  execution  of  the  remaining  part  of  the  work  would  be  more 
agreeable  to  the  public  than  none ;  that  to  present  them  with  the 
remaining  part  of  the  text  of  Littleton  and  his  Commentator,  with 
same  references,  and  some  notes,  would  be  an  acceptable  offering 
to  them.  No  other  person  appeared  with  any,  and  the  present 
editor's  performance  does  not  prevent  the  exertions  of  any  future 
adventurer. 

Lincoln'sJnn,  CHARLES    BUTLER, 

Nov.  4,  1787. 
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P    A    T    R    I    JE, 
T    I    B    I, 

Procemiutn. 


«BI 


tf~)UR   author,   a   gentleman   of    an   ancient   and   a  fair-  The  uame  and  de- 
descended  family  de  Littleton,  took  his  name  of  a  town 
so  called,  as  that  famous  chief-justice  sir  John  de  Markham, 
and  divers  of  our  profession,  and  others,  have  done. 

Thomas  de  Littleton,  lord  of  Frankley,  had  issue  Elizabeth 
his  only  child,  and  did  bear  the  arms  of  his  ancestors,  viz.  Hi*  arms, 
argent  a  chevron  between  three   escalop-shells  sable.     The 
bearing  hereof  is  very  ancient  and  honourable ;  for  the  sena- 
tors  of  Rome  did  wear  bracelets  of  escalop-shells  about  their 
arms,  and  the  knights  of  the  honourable  order  of  St.  Michael 
in  France  do  wear  a  collar  of  gold  in  the  form  of  escalop-  Instituted  by  Lewis 
shells  at  this  day.     Hereof  much  more  might  be  said,  but  F/anceToVi/uw. 
it  belongs  unto  others. 

With  this  Elizabeth  married  Thomas  Westcote,  esquire,  Thomas  Westcote. 
the  king's  servant  in  court,  a  gentleman  anciently  descended, 
who  bare  argent,  a  bend  between  two  cotisses  sable,  a  bordure 
engrayled  gules,  bezanty. 

But  she  being  fair,  and  of  a  noble  spirit,  and  having  large 
possessions  and  inheritance  from  her  ancestors  de  Littleton, 

and 
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and  from  her  mother,  the  daughter  and  heir  of  Richard  de 
Quatermeins,  and  other  her  ancestors  (ready  means  in  time  to 
work  her  own  desire),  resolved  to  continue  the  honour  of  her 
name  (as  did  the  daughter  and  heir  of  Charleton,  with  one  of 
the  sons  of  Knightly,  and  divers  others),  and  therefore  pru- 
dently, whilst  it  was  in  her  own  power,  provided  by  West- 
cote's  assent  before  marriage,  that  her  issue  inheritable  should 
be  called  by  the  name  of  de  Littleton.  These  two  had  issue 
four  sons,  Thomas,  Nicholas,  Edmund,  and  Guy,  and  four 
daughters. 

Our  author  bore  his      Thomas  the  eldest  was  our  author,  who  bare  his  father's 

christian  name  Thomas,  and  his  mother's  surname  de  Littleton, 
and  the  arms  de  Littleton  also ;  and  so  doth  his  posterity  bear 
both  name  and  arms  to  this  day. 

Camden.  Camden,  in  his  Britannia,  saith  thus :  Thomas  Littleton,  alias 

"  rishiike  the  palm-  Westcote,  the  famous  lawyer,  to  whose  Treatise  of  Tenures 
"  tree,  and  spread  the  students  of  the  common  law  are  no  less  beholden,  than 

"  abroad     like     the 

"  cedar  in  Libanus."  the  civilians  to  Justinian's  Institutes. 

Psal.  xcii.  12. 

The  dignity  of  this  fair-descended  family  de  Littleton  hath 
grown  up  together  and  spread  itself  abroad  by  matches,  with 
many  other  ancient  and  honourable  families,  to  many  worthy 
and  fruitful  branches,  whose  posterity  flourish  at  this  day, 

[*]  The  best  kind  of  and  quartereth  many  fair  coats,  and  [*]  enjoyeth  fruitful  and 

quartering  of  arms.    0?nlent  inheritances  thereby. 

He  was  of  the  Inner  Temple,  and  read  learnedly  upon  the 
statute  of  W.  2.  De  donis  conditionalibus,  which  we  have. 
He  was  afterwards  called  adstatum  et  grad' fervientis  ad  legem, 
King's  serjeant,Rot.  and  was  steward  of  the  court  of  Marshalsey  of  the  King's 
Pat.  S3  H.  6.  part  l.  household,  and  for  his  worthiness  was  made  by  King  H.  6. 
Mich.  34 H.  8.  fol.  his  Serjeant,  and  rode  justice  of  assise  the  Northern  Circuit, 
8'  *'  which  places  he  held  under  King  E.  4.  until  he,  in  the  sixth 

year 
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year  of  his  reign,  constituted  him  one  of  the  judges  of  the  Judge  of  the  Com- 

<.  ,  __'*..       mon  Pleas,  Rot.  Pat. 

court  of  common  pleas,   and  then  rode   Northamptonshire  oE.4.  parti,  m.15. 

Circuit    The  same  king,  in  the  15th  year  of  his  reign,  with 

the  prince,  and  other  nobles  and  gentlemen  of  ancient  blood,  Knj&n*  of  the  Bath, 

honoured  him  with  the  knighthood  of  the  Bath. 

He  compiled  this  book  when  he  was  judge,  after  the  four-  When  he  wrote  this 
teenth  year  of  the  reign  of  King  E.  4.  but  the  certain  time  u  e.  4.  tit  Gar- 
we  cannot  yet  attain  unto,  but  (as  we  conceive)  it  was  not  ranty> 5- 
long  before  his  death,  because  it  wanted  his  last  hand ;  "  for 
"  that  tenant  by  elegit,  statute-merchant,  and  staple,  -were  in  IAt  Sect  692.  729. 
"  the  table  of  the  first  printed  book,  and  yet  he  never  wrote 
"  of  them*." 


a 


d 


Our  author,  m  composing  this  work,  had  great  furtherance  The  deceases  of  his 

i       i      «       .  i     »  -       ,        ■  *»  n  ^  *   contemporaries, 

in  that  he  flourished  in  the  time  of  many  famous  and  expert 

He  died  27  H.  6. 
He  died  39  H.  0. 
Died  11  £.  4. 
Died  16  H.  7. 
'e]  Died  7  E.  4. 

i  Overlived  our 
or. 

Survived  him  also. 
Died  23  H.  6. 
Survived  our  author. 
Died  S3  H.  6. 
Died  18  H.  6. 
m]  Died  20  H.  6. 
»J  Removed  1  £.  4. 
[of  Removed  8  £.  4. 

And  of  worldly  blessings  I  account  it  not  the  least,  that  in  M  Dwd  21 E-  *• 
the  beginning  of  my  study  of  the  laws  of  this  realm,  the  courts 

of 


sages  of  the  law.  [a]  Sir  Richard  Newton,  [6]  sir  John  Prisot, 
[c]  sir  Robert  Danby,  [d]  sir  Thomas  Brian,  [e]  sir  Pierce  fr 
Ardern,  [/]  sir  Richard  Choke,  [g]  Walter  Moyle,  [A]  William 
Paston,  [i]  Robert  Danvers,  [A]  William  Ascough,  and  other 
justices  of  the  court  of  common  pleas:  and  of  the  king's  S 
bench,  [Z]  sir  John  June,  [»t]  sir  John  Hody,  [n]  sir  John 
Fortescue,  [p]  sir  John  Markham,  [p]  sir  Thomas  Billing,  and 
other  excellent  men  flourished  in  his  time. 


i 
k 


*  That  Littleton  did  intend  to  write  of  those  tenancies,  is  plain  from 
the  291st  and  324th  Sections  ;  but  it  may  be  justly  questioned  whether 
the  fact  alleged  by  my  lord  Coke,  to  support  his  opinion,  be  true  j 
because  in  the  copy  of  the  Rohan  edition,  now  in  Lincoln's-Inn  Library, 
and  in  that  at  this  time  in  the  booksellers  custody,  the  Table  mentions 
nothing  concerning  these  tenancies ;  nor  does  it  seem  propable  that 
there  ever  was  any  other  table,  both  the  copies  appearing,  on  the 
nicest  examination,  to  be  complete.  Note  to  the  11th  edition, — See  also 
Note  1  fa  16S.  a.  of  the  present  edition. 
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Queen  Elizabeth. 


of  justice,  both  of  equity  and  of  law,  were  furnished  with 
men  of  excellent  judgment,  gravity,  and  wisdom.  As  in  the 
chancery,  sir  Nicholas  Bacon,  and  after  him  sir  Thomas 
Bromley.  In  the  exchequer-chamber,  the  lord  Burghley, 
lord  high  treasurer  of  England,  and  sir  Walter  Mildmay, 
chancellor  of  the  exchequer.  In  the  king's  bench,  sir  Chris- 
topher Wray,  and  after  him  sir  John  Popham.  In  the  com- 
mon pleas,  sir  James  Dyer,  and  after  him  sir  Edmund 
Anderson.  In  the  court  of  exchequer,  sir  Edward  Saunders, 
after  him  sir  John  Jeffery,  and  after  him  sir  Roger  Man- 
wood,  men  famous  (amongst  many  others)  in  their  several 
places,  and  flourished,  apd  were  all  honoured  and  preferred 
by  that  thrice  noble  and  virtuous  queen  Elizabeth  of  ever 
blessed  memory.  Of  these  reverend  judges,  and  others  their 
associates,  I  must  ingenuously  confess,  that. in  her  reign 
I  learnt  many  things,  which  in  these  Institutes  I  have  pub- 
lished :  and  of  this  queen  I  may  say,  that  as  the  rose  is  the 
queen  of  flowers,  and  smelleth  more  sweetly  when  it  is  plucked 
from  the  branch,  so  I  may  say  and  justify,  that  she  by  just 
desert  was  the  queen  of  queens/ and  of  kings  also,  for  reli- 
gion, piety,  magnanimity,  and  justice;  who  now  by  remem- 
brance thereof,  since  Almighty  God  gathered  her  to  himself 
is  of  greater  honour  and  renown  than  when  she  was  living 
in  this  world.  You  cannot  question  what  rose  I  mean ;  for 
take  the  red  or  the  white,  she  was  not  only  by  royal  discent 
and  inherent  birth-right,  but  by  roseal  beauty  also,  heir  to 
both. 


Inner-Temple. 

Clifford's-Inn. 

LionVInn. 


And  though  we  wish  by  our  labours  (which  are  but  cunabula 
legis,  the  cradles  of  the  law)  delight  and  profit  to  all  the  stu- 
dents of  the  law  in  their  beginning  of  their  study  (to  whom 
the  First  Part  of  the  Institutes  is  intended),  yet  principally 
to  my  loving  friends,  the  students  of  the  honourable  and 
worthy  societies  of  the  Inner  Temple  and  Clifford's  Inn,  and 
of  Lion's  Inn  also,  where  I  was  some  time  reader.     And  yet 

of 
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of  them  more  particularly  to  such  as  have  been  of  that  famous 
university  of  Cambridge,  alma  tnea  mater.  And  to  my  much 
honoured  and  beloved  allies  and  friends  of  the  county  of 
Norfolk,  my  dear  and  native  county :  and  to  Suffolk,  where 
I  passed  my  middle  age ;  and  of  Buckinghamshire,  where 
in  my  old  age  I  live.  In  which  counties,  we,  out  of  former 
collections,  compiled  these  Institutes,  But  now  return  we 
again  to  our  author* 

He  married  with  Johan,  one  of  the  daughters  and  coheirs  His  marriage, 
of  William  Burley,  of  Broomscrost  castle,  in  the  county  of 
Salop,  a  gentleman  of  ancient  discent,  and  bare  the  arms  of 
his  family,  argent,  a  fess  checkie  or  and  azure,  upon  a  lion 
rampant  sable,  armed  gules ;  and  by  her  had  three  sons,  sir  His  issue. 
William,  Richard  the  lawyer,  and  Thomas. 

In  his  life-time,  he,  as  a  loving  father  and  a  wise  man,  The  re-establish-    K> 
provided  matches  for  these  three  sons,  in  vertuous  and  an-  "■^ofh^postenty. 

*.  ,  by  the  matches  of  his 

dent  families,  that  is  to  say,  for  bis  son  sir  William,  Ellen,  three  sons  with  vir- 
daughter  and  coheir  of  Thomas  Welsh  esquire,  who  by  her  **wnAw**bloo&. 
had  issue  Johan  his  only  child,  married  to  sir  John  Aston  of 
Tixal,  knight :  and  for  the  second  wife  of  sir  William,  Mary 
the  daughter  of  William  Whittington  esquire,  whose  poste- 
rity in  Worcestershire  flourish  to  this  day.     For   Richard  He  gave  possessions 
Littleton  his  second  son,  to  whom  he  .gave  good  possessions  yoinger^ns  for"8 
of  inheritance,  Alice,  daughter  and  heir  of  William  Winsbury  their  better  advance- 
of  Pilleton  Hall  in  the  county  of  Stafford  esquire,  whose  pos- 
terity prosper  in  Staffordshire  to  this  day.    And  for  Thomas 
his  third  son,  to  whom  he  gave  good  possessions,  of  inherit- 
ance, Anne,  daughter  and  heir  of  John  Bottreaux  esquire, 
whose  posterity  in  Shropshire  continue  prosperously  to  this 
day.    Thus  advanced  he  his  posterity,  and  his  posterity,  by 
imitation  of  his  vertues,  have  honoured  him. 

He 
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He  made  his  last  will  and  testament  the  22d  day  of  August 
in  the  twenty-first  year  of  the  reign  of  king  Edward  the 
fourth,  whereof  he  made  his  three  sons,  a  parson,  a  vicar, 
and  a  servant  of  his,  executors:  and  constituted  supervisor 
thereof  his  true  and  faithful  friend,  John  Alcock,  doctor  of 
law,  of  the  famous  university  of  Cambridge,  then  bishop  of 
Worcester;  a  man  of  singular  piety,  devotion,  chastity, 
temperance,  and  holiness  of  life ;  who,  amongst  other  of  his 
pious  and  charitable  works,  founded  Jesus  College  in  Cam- 
bridge ;  a  fit  and  fast  friend  to  our  honourable  and  vertuous 
judge. 


His  age. 

His  departure. 


He  left  this  life  in  his  great  and  good  age,  on  the  23d 
day  of  the  month  of  August,  in  the  said  twenty-first  year  of 
the  reign  of  king  Edward  the  fourth :  for  it  is  observed  for 
a  special  blessing  of  Almighty  God,  that  few  or  none  of  that 
profession  die  intestatus  et  improles,  without  will,  and  without 
child ;  which  last  will  was  proved  the  8th  of  November  fol- 
lowing, in  the  Prerogative  Court  of  Canterbury,  for  that  he 
had  bona  notabilia  in  divers  diocesses.  But  yet  our  author 
liveth  still  in  ore  omnium  jurisprudentium. 


l  H.  7.  fol.  7. 
21  H.  7.  fol.  32.  b. 


W.  2.  cap.  11. 

[*]  See  Littleton, 
Sect  749. 


Littleton  is  named  in  1  H.  7,  and  21  H.  7.  Some  do  hold, 
that  it  is  no  error  either  in  the  reporter  or  printer ;  but  that 
it  was  Richard  the  son  of  our  author,  who  in  those  days  pro- 
fessed the  law,  and  had  read  upon  the  statute  of  W.  2.  quia 
multi  per  malitiam,  and  [*]  unto  whom  his  father  dedicated 
his  book  :  and  this  Richard  died  at  Pilleton  Hall  in  Stafford- 
shire,  in  0  H.  8. 


His  sepulchre. 


The  body  of  our  author  is  honourably  interred  in  the  cathe- 
dral church  of  Worcester,  under  a  fair  tomb  of  marble,  with 
his  statue  or  portraiture  upon  it,  together  with  his  own  match, 
and  the  matches  of  some  of  his  ancestors,  and  with  a  memo- 
rial 
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rial  of  his  principal  titled ;  and  out  of  the  mouth  of  his  statue 
proceedeth  this  prayer,  Fill  Dei  miserere  mei,  which  he  him- 
self caused  to  be  made  and  finished  in  his  life-time,  and 
remaineth  to  this  day.  His  wife  Johan,  lady  Littleton,  sur- 
vived him,  and  left  a  great  inheritance  of  her  father,  and 
Ellen  her  mother,  daughter  and  heir  of  John  Grendon, 
esquire,  and  other  her  ancestors,  to  sir  William  Littleton 
her  son. 

This  work  was  not  published  in  print,  either  by  our  author  When  this  work  wm 
himself,  or  Richard  his  son,  or  any  other,  until  after  the  pu   w  e  • 
deceases  both  of  our  author  and  of  Richard  his  son.     For 
I  find  it  not  cited  in  any  book  or  report,  before  sir  Anthony  F.  N.  B.  21a.  c. 
Frtzherbert  cited  him  in  his  Natura  Brevium ;  who  published 
that  book  of  his  Natura  Brevium  in  26  JET.  8.     Which  work 
of  our  author,   in  respect  to  the  excellency  thereof,  by  all 
probability  should  have  been  cited  in  the  reports  of  the  reigns 
of  E.  5.  R.  3.  JR.  7.  or  H.  8.  or  by  St.  Jermyn  in  his  book 
of  the  Doctor  and  Student*,   which   he  published  in  the 
three-and-twentieth  year  of  JET.  8.  if  in  those  days  our  author's 
book  had  been   printed.     And  yet  you   shall  observe,  that  Note, 
time  doth  ever  give  greater  authority  to  works  and  writings 
that  are  of  great  and  profound  learning,  than  at  the  first  they 
had.    The  first  impression  that  I  find  of  our  author's  book  When  this  work  was 
was  at  Roan  in  France,  by  William  de  Tailier  (for  that  it  was    n    mp 
irritten  in  French)  ad  instantiam  Richardi  Pinsm,  at  the 
pstance  of  Richard  Pinson,  the  printer  of  king  H.  8.  before 
said  book  of  Natura  Brevium  was  published;  and  there- 
re  upon  these  and  other  things  that  we  have  seen,  we  are 
opinion,   that   it  was  first  printed    about  the  four-and- 
rentieth  year  of  the  reign  of  king  H.  8.  since  which  time 

he 


h 


*  This  book  appears  to  have  been  first  published  by  J.  Rastell, 
|M.  Ames. 

Vol.  I.  c 
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he  had  been  commonly  cited,  and  (as  he  deserves)  more  and 

more  highly  esteemed  *• 

He 


*  This  opinion  of  my  lord  Coke's  concerning  the  time  of  the  first  im- 
pression of  Littleton's  Tenures,  although  it  hath  been  followed  by  sir 
William  Dugdale,  in  his  Origines  Juridicialesy  and  by  bishop  Nicholson, 
in  his  Historical  Library,  is  certainly  erroneous ;  for  it  appears  by  two 
copies  now  in  the  bookseller's  custody,  that  they  were  printed  twice  at 
London  in  the  year  1528,  once  by  Richard  Pinson,  and  again  by  Robert 
Redmayne ;  and  that  was  the  nineteenth  year  of  the  reign  of  H.  8.   To 
determine  certainly  when  the  Rohan  edition  was  published,  is  almost 
impossible  ;  and  before  any  conjectures  can  be  offered  on  that  subject 
it  will  be  necessary  to  consider  how  conclusive  the  arguments  his  lord- 
ship draws  from  our  author's  not  being  cited  as  authority  in  the  books 
he  mentions  may  be ;  it  either  proves  what  his  lordship  uses  it  for,  or 
else  that  Littleton's  authority  was  not  then  so  well  established  as  it  is 
now  (for  which  he  gives  us  here  a  very  good  reason) :  and  that  this  last 
Is  true,  the  aforesaid  editions  do  sufficiently  evince,  for  their  titles  and 
conclusions  run  thus :    "  Littleton's  Tenures,  newly  and  most  trnely 
corrected."     And  in  the  end,  Expliciunt  Tenores  LittUtoni  cum  alte- 
rationibus  eorundem  et  bdditionibui  novis,  necnon  cum  aliis  nan  minus 
utilioribus:  nay,  these  very  additions  are  incorporated  into  the  book 
itself,  nor  are  they  distinguished  by  any  mark  from  the  original.     The 
weakness  of  this  argument  will  further  appear,  if  it  should  be  applied 
to  the  discovering  the  time  my  lord  Coke's  Commentary  on  Littleton 
was  first  published,  for  this  was  not  cited  as  authority  for  some  time  after 
its  publication.    The  old  editions  above  Mentioned,  Pynson's  and  Le 
Talleur's  name,  and  the  manner  Littleton  is  printed  in  at  Rohan,  seem 
to  be  the  only  means  of  discovering  what  we  seek.   From  those  editions 
we  may  collect,  not  only  that  the  Rohan  impression  is  older  than  the 
year  1538,  but  also  by  what  occurs  in  the  beginning  and  end  of  them, 
that  there  had  been  other  impressions  of  our  author.     From  Pynson's 
name  at  the  end  of  the  Rohan  edition,  it  may  be  concluded  that  he  would 
not  have  engaged  his  friend  William  Le  Talleur  to  have  printed  Lit- 
tleton at  Rohan,  had  he  ever  before  printed  any  books  in  French  ;  and 
that  he  printed  an  Abridgment  of  the  Statutes,  part  of  which  is  in  French, 
in  the  year  1499,  appears  by  one  of  those  books  now  in  the  same  person's 
custody.    Statbam's  Abridgment  has  his  name  to  it,  but  there  is  no  date, 
yet  it  being  printed  with  the  same  types,  and  in  the  same  manner,  Iat- 
tleton  was  at  Rohan,  and  as  it  is  a  larger  book,  it  is  highly  probable  it 
was  printed  some  time  after  the  publication  of  Littleton's  Tenures,  and 
that  Pynson's  success  in  the  lesser  undertaking  induced  him  to  venture 
on  the  greater ;  which  in  those  days  was  the  work  of  two  or  three  years. 

•  William 
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He  that  is  desirous  to  see  his  picture,  may  in  the  churches  His  picture, 
of  Frankely  and  Hales.  Owen  see  the  grave  and  reverend 
countenance  of  oar  author,  the  outward  man ;  but  he  hath 
left  this  book,  as  a  figure  pf  that  higher  and  nobler  party  that 
is,  of  the  excellent  and  rare  endowments  of  his  mind,  espe- 
cially in  the  profound  knowledge  of  the  fundamental  laws  of 
this  realm.     He  that  diligently  reada  this  his  excellent  work,  The  figure  of  hid 
shall  behold  the  child  and  figure  of  his  mind,  which  the  more  nUB  ' 
often  he  beholds  in  the  visual  line,  and  well  observes  him, 
the  more  shall  he  justly  admire  the  judgment  of  our  author, 
and  increase  his  own.    This  only  is  desired,  that  he  had  writ- 
ten of  other  parts  of  law,  and  especially  of  the  rules  of  good 
pleading  (the  heart-string  of  the  common  law),  wherein  he 
excelled ;  for  of  him  might  the  saying  of  our  English  poet 
he  verified: 

Thereto  he  could  indite  and  maken  a  thing ; 

There  was  no  wight  could  pinch  at  his  writing :  Chaucer. 

ao  far  from  exception,  as  none  could  pinch  at  it.  This  skill 
of  good  pleading  he  highly  in  this  work  commended  to  his  Good  pleading, 
son,  and  under  his  name  to  all  other  students  sons  of  his 
law.  He  was  learned  also  in  that  art,  which  is  so  necessary 
to  a  complete  lawyer ;  I  mean  of  logick,  as  you  shall  perceive  Logick. 
by  reading  of  these  Institutes,  wherein  are  observed  his  syllo- 
gisms, 

William  Le  Talleur  printed  a  Chronicle  of  the  Duchy  of  Normandy,  as 
appears  hy  his  name  and  cipher  at  the  end  thereof,  and  the  date  in  the 
beginning,  in  the  year  14S7.  The  hook  itself  is  printed  without  any  title- 
page,  initial  letter  of  the  chapters,  number  of  the  leaves  or  year,  and  in 
a  character  mach  resembling  writing,  and  with  such  abbreviations  as 
are  used  in  manuscripts :  all  which  it  is  well  known  to  those  who  have 
seen  many  old  books,  are  undoubted  proofs  of  a  book's  being  printed 
when  that  art  was  in  its  infancy.  Upon  the  whole  it  may  certainly  be 
concluded,  that  the  book  was  printed  some  years  before  1487  ;  because 
the  above-mentioned  Chronicle,  which  hath  not  so  much  marks  of  an- 
tiquity, was  printed  in  that  year;  and  from  what  has  been  observed 
concerning  the  manner  it  is  printed  in,  it  will  be  thought  by  those  who 
are  versed  in  ancient  books,  to  have  been  published  ten  years  before 
that  time.    Note  to  the  11/A  Edition. 

c  2 
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gisms,  inductions,  and  other  arguments;  and  his  definitions, 
descriptions,  divisions,  etymologies,  derivations,  significa- 
tions, and  the  like.  Certain  it  is,  that  when  a  great  learned 
man  (who  is  long  in  making)  dieth,  much  learning  dieth  with 
him. 


The  commendation 
of  hia  work. 


Cicero. 


Aristotle. 


That  which  we  have  formerly  written,  that  this  book  is  the 
ornament  of  the  common  law,  and  the  most  perfect  and  ab- 
solute work  that  ever  was  written  in  any  human  science; 
and  in  another  place,  that  which  I  affirmed  and  took  upon 
me  to  maintain  against  all  opposites  whatsoever,  that  it  is  a 
work  of  as  absolute  perfection  in  its  kind,  and  as  free  from 
error,  as  any  book  that  I  have  known  to  be  written  of  any 
humane  learning,  shall  to  the  diligent  and  observing  reader 
of  these  Institutes  be  made  manifest,  and  we  by  them  {which 
is  but  a  Commentary  upon  him)  be  deemed  to  have  fully 
satisfied  that,  which  we  in  former  times  have  so  confidently 
affirmed  and  assumed.  His  greatest  commendation,  because 
it  is  of  greatest  profit  to  us,  is,  that  by  this  excellent  work, 
which  he  had  studiously  learned  of  others,  he  faithfully 
taught  all  the  professors  of  the  law  in  succeeding  ages.  The 
victory  is  not  great  to  overthrow  his  opposites,  for  there 
never  was  any  learned  man  in  the  law,  that  understood  our 
author,  but  concurred  with  me  in  this  commendation :  Habet 
enim  justam  venerationem  quicquid  excellit ;  for  whatsoever 
excelleth  hath  just  honour  due  to  it.  Such  as  in  words  have 
endeavoured  to  offer  him  disgrace,  never  understood  him, 
and  therefore  we  leave  them  in  their  ignorance,  and  wish 
that  by  these  our  labours  they  may  know  the  truth  and  be 
converted.  But  herein  we  will  proceed  no  farther,  for  Stultum 
est  absurdas  opiniones  accuratius  refellere.  It  is  meer  folly 
to  confute  absurd  opinions  with  too  much  curiosity. 

And  albeit  our  author  in  his  Three  Books  cites  not  many 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  is 

proved 
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proved  and  approved  by  these  two  faithful  witnesses  in  matter 
of  law,  authority  and  reason.  Certain  it  is,  when  he  raiseth 
any  question,  and  sheweth  the  reason  on  both  sides,  the  lat- 
ter opinion  is  his  own,  and  is  consonant  to  law.  We  have 
known  many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  against  any  of  them,  which  we 
cannot  affirm  of  any  other  book  or  edition  of  our  law.  In  Note. 
the  reign  of  our  late  sovereign  lord  king  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  de-  Mich,  s  Jac.  in  com- 

murrer  in  law,  Whether  the  release  to  one  trespasser  should  5?u^  ba?,c'  *nter 
,  .,  . ,  . .  .      .    ol    _       *__  _  _        Cock  &  llnours. 

be  available  or  no  to  his  companion  ?    Sir  Henry  Hobart,  that 

honourable  judge  and  great  sage  of  the  law,  and  those  reve- 
rend and  learned  judges,  Warburton,  Winch,  and  Nichols, 
his  companions,  gave  judgment  according  to  the  opinion  of 
our  author,  and  openly  said,  that  they  owed  so  great  reve- 
rence to  Littleton,  as  they  would  not  have  his  case  disputed 
or  questioned :  and  the  like  you  may  find  in  this  part  of  the  - 
Institutes.  Thus  much  (though  not  so  much  as  his  due)  have 
we  spoken  of  him ;  both  to  set  out  his  life,  because  he  is 
our  author,  and  for  the  imitation  of  him  by  others  of  our 
profession. 

We  have  in  these  Institutes  endeavoured  to  open  the  true  What  is  endea- 
sense  of  every  of  his   particular  cases,  and   the  extent  of  t0^!!^^  *Jiese 
every  of  the  same,  either  in  express  words,  or  by  implication ; 
and  where  any  of  them  are  altered  by  any  latter  act  of  par- 
liament, to  observe   the   same,  and  wherein  the  alteration  •- 
consisteth.     Certain  it  is,  that  there  is  never  a  period,  norl 
(for  the  most  part)  a  word,  nor  an  $"c.  but  affordeth  excellent  \ 
matter  of  learning.     But  the  module  of  a  preface  cannot  ex- 
press the  observations  that  are  made  in  this  work,  of  the  deep 
judgment  and  notable  invention  of  our  author.     We  have  by 
comparison  of  the   late   and  modern   impressions  with   the 
original  print,  vindicated  our  author  from  two  injuries  :  First, 
from  divers  corruptions  in  the  late  and   modern  prints,  and 

c  3  restored 
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restored  our  author  to  his  own:  Secondly,  from  all  additions 
and  encroachments  upon  him,  that  nothing  might  appear  in 
his  work  but  his  own  *. 

The  benefit  of  these  Our  hope  is,  that  the  young  student,  who  heretofore  meet- 
ing at  the  first,  and  wrestling  with  as  difficult  terms  and 
matter,  as  in  many  years  after,  was  at  the  first  discouraged 
as  many  have  been,  may,  by  reading  these  Institutes,  have 
the  difficulty  and  darkness  both  of  the  matter  and  of  the 
terms  and  words  of  art  in  the  beginning  of  his  study,  facili- 
tated and  explained  unto  him,  to  the  end  he  may  proceed  in 
his  study  chearfrdly  and  with  delight ;  and  therefore  I  have 

Wherefore  called      termed  them  Institutes,  because  my  desire  is,  they  should 

institute  and  instruct  the  studious,  and  guide  him  in  a  ready 
way  to  the  knowledge  of  the  national  laws  of  England. 


Institutes. 


Wherefore  publish-      This  Part  we  have  (and  not  without  precedent)  published 
c   in    ng  s  .  ^  jjngijg}^  for  that  they  are  an  introduction  to  the  know- 

ledge of  the  national  law  of  the  realm ;  a  work  necessary, 
and  yet  heretofore  not  undertaken  by  any,  albeit  in  all  other 
professions  there  are  the  like.  We  have  left  our  author  to 
speak  his  own  language,  and  have  translated  him  into  Eng- 
lish, to  the  end  that  any  of  the  nobility  or  gentry  of  this 
realm,  or  of  any  other  estate  or  profession  whatsoever,  that 
will  be  pleased  to  read  him  and  these  Institutes,  may  under- 
stand the  language  wherein  they  are  written* 

I  cannot  conjecture  that  the  general  communicating  of 

these  laws  in  the  English  tongue  can  work  any  inconvenience, 

Regula.  but  introduce  great  profit,  seeing  that  Ignorantia  juris  turn 

excusat, 

*  In  this  Edition  several  material  passages  of  the  author  are  restored, 
by  collating  the  text  as  published  by  lord  Coke  with  the  more  ancient 
printed  copies  by  Lettou  and  Machlinia,  Pynson,  Redman,  &c.  as  also 
with  several  ancient  MSS. 
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ezcusat,  Ignorafcce  of  the  law  excuseth  not.    And  herein  I  am 

justified  by  the  wisdom  of  a  parliament ;  the  words  whereof 

be,  "  That  the  laws  and  customs  of  this  realm  the  rather  m  E.  S.  cap.  ff. 

"  should  be  reasonably  perceived    and   known,   and  better 

"  understood  by  the  tongue  used  in  this  realm,  and  by  so 

"  much  every  man  might  the  better  govern  himself  without 

"  offending  of  the  law,  and  the  better  keep,  save  and  defend 

"  his  heritage,  and  possessions.    And  in  divers  regions  and 

"  countries  where  the  king,  the  nobles,  and  other  of  the  said 

"  realm  have  been,  good  governance  and  full  right  is  done 

"  to  every  man,  because  that  the  laws  and  customs  be  learned 

"  and  used  in  the  tongue  of  the  country :"  as  more  at  large 

by  the  said  act,  and  the  purview  thereof  may  appear:   Et  ReguU. 

neminem  opgrtet  esse  sapientiarem  legibus,  Mo  man  ought  to 

be  wiser  than  the  law. 

And  true  it  is,  that  our  books  of  reports  and  statutes  in 
ancient  times  were  written  in  such  French  as  in  those  times 
was  commonly  spoken,  and  written  by  the  French  themselves. 
But  this  kind  of  French  that  our  author  hath  used,  is  most  Our  author's  kind  of 
commonly  written  and  read,  and  very  rarely  spoken,  and 
therefore  cannot  be  either  pure,  or  well  pronounced.  Yet  the 
change  thereof  (having  been  so  long  customed)  should  be 
without  any  profit,  but  not  without  great  danger  and  diffi- 
culty ;  for  so  many  ancient  terms  and  words  drawn  from  that 
legal  French  are  grown  to  be  vocdbula  artis,  vocables  of  art, 
so  apt  and  significant  to  express  the. true  sense  of  the  laws, 
and  are  so  woven  in  the  laws  themselves,  as  it  is  in  a  manner 
impossible  to  change  them,  neither  ought  legal  terms  to  be 
changed. 

* 

In  school  divinity,  and  amongst  the  glo§sographers  and 
interpreters  of  the  civil  and  canon  laws,  in  logick,  and  in  as  E.  s.  ubi  sup. 
other  liberal  sciences,  you  shall  meet  with  a  whole  army .  of 
words,  which  cannot  defend  themselves  in  beUo  grammaticali, 

c  4  in 
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ih  the  grammatical  war,  and  yet  are  more  significant,  compen- 
dious, and  effectual  to  express  the  true  sense  of  the  matter, 
than  if  they  were  expressed  in  pure  Latin. 

Wherefore  called  This  work  we  have  called,  "  The  First  Part  of  the  Insti- 
tute," for  two  causes :  First,  for  that  our  author  is  the  first 
book  that  our  student  taketh  in  hand :  Secondly,  for  that 
there  are  some  other  Parts  of  Institutes  not  yet  published, 
viz.  The  Second  Part,  being  a  Commentary  upon  the  statute 
of  Magna  Charta,  Westm.  1,  and  other  old  statutes.  The 
Third  Part  treateth  of  criminal  causes  and  pleas  of  the  crown : 
which  Three  Parts  we  have  by  the  goodness  of  Almighty 
God  already  finished.  The  Fourth  Part  we  have  purposed 
to  be  of  the  jurisdiction  of  courts  *  but  hereof  we  have  only 
collected  some  materials  towards  the  raising  of  so  great  and 
honourable  a  building.  We  have,  by  the  goodness  and 
assistance  of  Almighty  God,  brought  this  twelfth  work  to  an 
end :  in  the  Eleven  Books  of  our  Reports  we  have  related  the 
opinions  and  judgments  of  others ;  but  herein  we  have  set 
down  our  own. 

Before  I  entered  into  any  of  these  Parts  of  our  Institutes, 

I,  acknowledging  mine  own  weakness  and  want  of  judgment 

to  undertake  so  great  works,  directed  my  humble  suit  and 

prayer  to  the  Author  of  all  goodness  and  wisdom,  out  of  the 

Lib.  Sap.  cap.  ix.      Book  of  Wisdom ;  Pater  et  Deus  mtiericordice,  da  mihifedium 

tuarurh  assistricem  Sapientiam  I  Mitte  earn  de  ccelis  Sanctis 
tuts  et  d  sede,  magnitudinis  tiue,  ut  meeum  sit  et  mecum  laboret, 
iU  sciam  quid  acceptum  sit  apud  te  I ."  O  Father  and  God  of 
"  mercy,  give  me  wisdom,  the  assistant  of  thy  seats  !  O 
"  send  her  out  of  the  holy  heavens,  and  from  the  seat  of 
"  thy  greatness,  that  she  may  be  present  with  me,  and  labour 
"  with  me,  that  I  may  know  what  is  pleasing  unto  thee !" 
Amen* 

Our 


THE   PREFACE. 

Our  author  hath  divided  his  whole  work  into  Three  Books. 
In  his  First  he  hath  divided  estates  in  lands  and  tenements,  in 
this  manner :  for  res  per  divisionem  melius  aperiuntur.  Bracton. 

A  FIGURE  OF  THE  DIVISION   OF  POSSESSIONS. 
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Fee-simple. 


r  Inheritance 


By  the 
common 
law    » 


rFee-sim 
IFee-tail 


f  General. 
[Special. 


Into  the 
state  of    * 
freehold 


f  Tenant  in  tail  after  possibility  of 
I      issue  extinct 
I  Tenant  by  the  curtesy. 
For  term  of  life  J  f  1.  By    the    common 

of  the  tenant 


I 


For  term 
of  life     -< 


Tenant  in 
dower, 


Estatzs./ 


>y    u 
law. 


2.  By  the  customs. 
S.  Ad    ofttum    eccU- 


4.  Ex  auensu  patrii. 
K5.  De  la  ptuit  beals. 


.Under  the  state  of  freehold.* 


For  term  of  life  of  another. 

Tenant  for  years,  or  half  a  year,  &c. 

f  Expressed. 


Tenant  at  will 


t 


Implied. 
k  By  custom,  these  may  be  so  divided  as  estates  have  been  by  the  common  law. 


Our  author  dealt  only  with  the  estates  and  terms  above- 
said  :  somewhat  we  shall  speak  of  estates  by  force  of  certain 
statutes,  as  of  statute-merchant,  statute-staple,  and  elegit, 
(whereof  our  author  intended  to  have  written)  [#]  and  likewise  [*]  See  the  first  re- 
to  executors  to  whom  lands  are  devised  for  payment  of  debts? 
and  the  like. 


I  shall  desire,  that  the  learned  reader  will  not  conceive  any  ReguU. 

,  A/»Ai_-  -/»iji  i  Incivile  est  parte  una 

opinion  against  any  part  of  this  painfuljuid  large  volume,  per*pecta,totarenon 
until  he  shall  have  advisedly  read  over  the  whole,  and  dili-  c°9*****  <fe  «« i*^»- 

care, 

gently  searched  out,  and  well  considered  of  the  several  autho- 
rities, proofs  and  reasons  which  we  have  cited  and  set  down 
for  warrant  and  confirmation  of  our  opinions  throughout  this  m 

whole  work. 

Mine 
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Mine  advice  to  the  student  is,  that  before  he  read  any  part 
of  our  Commentaries  upon  any  Section,  that  first  he  read 
again  and  again  our  author  himself  in  that  Section,  and  do 
his  best  endeavours,  first  of  himself,  and  then  by  conference 
with  others,  (which  is  the  life  of  study)  to  understand  it,  and 
then  to  read  our  Commentary  thereupon,  and  no  more  at  any 
one  time  than  he  is  able  with  a  delight  to  bear  away,  and  after 
to  meditate  thereon,  which  is  the  life  of  reading.  But  of  this 
argument  we  have,  for  the  better  direction  of  our  student  in  his 
study,  spoken  in  our  Epistle  to  our  First  Book  of  Reports. 

And  albeit  the  reader  shall  not  at  any  one  day  (do  what  he 
can)  reach  to  the  meaning  of  our  author,  or  of  our  Commen- 
taries, yet  let  him  no  way  discourage  himself,  but  proceed ;  for 
on  some  other  day,  in  some  other  place,  that  doubt  will  be 
cleared.  Our  labours  herein  are  drawn  out  to  this  great  volume, 
for  that  our  author  is  twice  repeated,  once  in  French,  and  again 
in  English. 
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Synopsis  totius  Littleton  Analytic^. 


3 

a* 


Estates  of 


< 


{By  the  common  law,  as  Fee  Simple,  Boek  I. 
fFee  Taile  -       - ^T  * 

By  statute,  as  <  Fee  Taile  after  possibility  of 

L    issue  extinct  -        -        -    8. 


^Freehold  by  < 

I  Agreement  between  party   and  party ;   as 
I    Tenant  for  Life  -    6. 


'Land  of  { 
freehold 


Titles 
of 


Certaine 
qualifica- 
tions of 
estates  by 


1  r  Descent,  Parcenary,  Book  in. 
"Reason  of  mixture  with     I  Ch.  1,  2. 

other  possessions,  *cU.  by  2 i  Purchase,  Jointenancy         -    8. 

8  IBoth,  Tenancy  in  Common  -    4. 

flaw  itself. 

strengthens  r 

the  estate      Remitter  12. 

already       < 

establish-       Warranty  18 

ed,  as  I 


< 


other 
acci- 
dents 
tend- 
^ingto 


Ratifying 
of  estates 
by  the  act 
trf      -    - 


Intitu- 
led by 
right 


Parties 


by  adding     (10^    g. 
a  surer  and 


better 
thereunto, 


Confirma- 
tion -    9. 


Interested  in  the  possession,  as 
k   Attornment     -       -        -  10. 

The  de-     r Discontinuance  of  a  right  -        -        -  11. 
struction   I  fmanner  how  by  descent   6. 

of  estates  |  Continuance  of  J 
by    -    -La  wrong;  the  |  means  how  to  prevent  it 

L    by  continual  claim  -    7. 

Either,  according  to  the  performances  or.non-perform- 
..    ances  thereof,  as  Conditions    -        -        -        -    5. 


.Chattell  |5SSLh  /Certain,  Tenant  for  years 
lPeIsonalL\Uncertain,  Tenant  at  will 


Tenures,  sciL  the 
services  which 
are  as  it  were  the 
bond  betwixt  the 
lord  and  tenant, 
whereby  lands 
are  held  to    -    - 


--    „.         ,  /Grand  Serjeanty 

The  King  only,  as    \Petit  Serjeanty 

^Spiritual  Frankalmoign 


Other  lords 

also  of  these 
tenements, 
^ which  are 


I.  T. 
-  8,  9, 10. 

-    11.  a 

9. 
-    6. 


rnot  continued  in  the  line  -    1. 
I  continued  in  the  line  of 
r            f  Homage  1  the  lord  and  tenant,  called 
Bodies  i               LHomage  Auncestrell       -    7. 
^Fealty 2. 


v. 


Tempo- 
ral, to  be 
perform- 
ed by 
their 


^generally  throughout  1 8oca8e 
I     the  realm    -       \BnaB' m 


-    5. 


Goods  <J  tRents    "        *  **• 

[  particularly  in  private  places,  Burgage  10. 


Both  these  tenants 
v^    bring 


•{ 


'•"XKnights  Service   -     4. 


Bond  Villenage 


11. 
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M 


M 
M 

J* 


The 

kinds 

thereof; 

Fee 

simple 


Abso- 
lute, ob 
tained 

by 


Pur- 
chase; 
where  { 
note 


< 


The  con- 
tinuing of 
it,  being 
gotten  by  ( 
inherit- 
ance; 
in  which 
note 


rThe  general  rules 
thereof. 


2 


Fee  Simple.     Lib.  1.  Cap.  1. 

fit**  n.h.M  nf  TTkA  n«mA  /^e  re*301*  °f  the  denomination,  feodum  simpUx,  fuereditas  Ugitima,  §  1. 
thi?  estatei" <         ^^'  ^The  usuaI  aPPelUtion  thereof  hJ  **>■  wonl  **  without  addition,  293. 
respect  of       (.The  quality  of  the  estate.    It  is  the  greatest  a  man  can  have,  11. 

The  next  heir  collaterall  of 
the  whole  blood  shall  inherit, 
$2. 

None  of  the  half  blood,  as 
heir ;  and  therefore  the  uncle  or 
sister  of  the  whole  blood,  if  the 
brother  had  possession,  shall  be 
preferred  before  the  brother  of 
Jhe  half  blood,  6,  7,  8. 

The  eldest,  5. 
f    Lands  may  lineally  descend, 
but  not  ascend  in  the  right  line, 
as  to  father  or  other  ancestor,  but 
shall  rather  escheat  to  the  lord,  3. 
The  heir  of  the  part  of  the  fa- 
ther shall  first  inherit,  and  then 
on  the  part  of  the  mother,  4. 
Descent,  the  inheritance  whereof  eoeth  as  before  of  lands  purchased,  but 
that  it  shall  always  continue  in  the  line  of  the  ancestor  from  whom  it  did 
come;  and  for  default  of  such  issue  shall  escheat  to  the  lord,  4. 

r    Of  things  in  manuall  possession, 
Suits ;  where  observe  the  manner  of  J  occupation,  or  receipt,  in  his  own 
pleading,  that  he  was  seised  -        -  j  demesne  as  of  fee. 

t    Of  other  things  as  of  fee,  10. 
Determinable  upon  contingency ;  as  if  a  man  have  lands  to  him  and  his  heirs  as  long  as 
Paul's  standeth ;  but  it  is  not  so  of  chattelLs,  for  they  go  always  to  the  executor,  740. 


The  de- 
grees 
thereof 
between 


'Brethren. 


.Others. 


< 


FeeTaile.     Lib.  1.  Cap.  2. 

The  reason  of  the  name,  tcil.  it  is  called  fee  taile,  because  entailed.  1.  Limited  how 
long  it  shall  continue ;  for  if  the  issue  in  taile  faile,  the  donor  or  his  heirs  may  enter  as  in 
their  reversion,  18,  19. 


The  qua- 
lity ofthis  < 
estate  in    J  The  incidents 
I  necessary  to 
lathis  estate. 


{« 


J3 

M 

M 

■8 
B 


The  di- 
vers sorts 
thereof; 
for  some 
are  -    - 


By  express  words  of 
the  stat.  of  West.  2.  c.  1 .  < 
$  IS.  and  these  are 


General 


< 


By  the  equity 
joi  the  statute. 


Their  tenure,  tcil.  the  donees  hold  of  the  donors  by  such  services  as 
they  hold  of  the  lord  paramount ;  but  donees  in  frankmaniage  hold  by 
ealtv  only,  untill  the  fourth  degree  be  past,  19,  20.  158. 

The  conveyance  to  this  estate,  tcil.  by  heirs  entailed  only. 

r    When  lands  are  given  to  a  man  or  woman  and 
J  the  heirs  of  his  or  their  body,  14,  15. 

j     For  if  there  be  no  certain  body  limited,  it  is  fee 
l  simple,  31. 

Expressly,  when  the  body  of  the  baron  and  feme 
£peciall.Juliimted>16- 

Inclusively,  when  lands  are  given  in  frankmar- 
.riage,  17.  And  this  estate  was  at  common  law,  271. 

/Males  only,  21.  23,  24,  25. 
\Females  only,  22. 

For  the  will  pf  the  donor  is  to  be  observed,  22. 

r  When  lands  are  given  to  baron  and  feme  and  the  heirs  of 
the  body  of  the  baron,  the  feme  hath  an  estate  for  life,  and 
the  baron  in  taile  generall,  20;  but  if  it  were  given  to  baron 
and  feme  and  the  heirs  of  the  baron  which  he  shall  beget  of 
the  body  of  the  feme,  he  hath  taile  speciall,  and  she  an  estate 
Without ;  }  for  life,  27. 

as  i      When  to  a  man  and  to  the  heirs  which  he  shall  engender 

on  the  body  of  his  wife,   he  hath  taile  special,  and  she 
nothing,  29.  35.  53. 

When  a  man  hath  issue  a  son,  and  dieth,  and  lands  are  given 
to  the  son  and  to  the  heirs  of  the  father's  body  begotten,  30, 
^and  many  such  there  be  by  equity  of  the  statute,  30. 


With  a  distinction  to  the  sex;   as 
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Tenant  in  Taile  after  Possibility  of  Issue  extinct.     Lib.  1 .  Cap.  3. 

Is  when  lands  are  given  in  special  taile,  and  one  of  the  donees,  or  the  man  or  woman  of  whose  body  the  issue 
in  taile  is  limited  to  proceed  dieth,  there  being  no  issue  in  taile  in  life,  then  the  surviving  donee  is  thus 
called,  because  there  is  no  possibility  left  of  having  issue  inheritable  to  the  land,  J  Si,  33,  84. 


Tenant  by  the  Curtesy  of  England.     Lib.  1.  Cap.  4. 


Is  when  one  taketh  a  feme  inheretrix  to  wife,  in  whose  right  he  was  seised  of  lands,  and  by  whom  he  that 
hath  or  had  issue  born  alive,  which  by  possibility  might  inherit  those  lands  after  her  dean,  for  he  is 
tenant  by  the  curtesy  of  England,  $  35. 

The  reason  of  the  denomination,  toil,  because  used  in  no  other  country  but  in  England,  86. 


Dower.     Lib.  1 .  Cap.  5. 


'By  the 
operation 
of  the 
law. 


There  are 
five  kinds 
of  Dowan, 
$51, 
whereof 
some  are 
created 


< 


Common ; 
where 
note  -    - 


Bv  the  act 
of  parties,  I 
by  matter 


Of  what  lands  a  woman  shall  be  endowed,  tcil.  of  the  third  part  of 
all  such  which  her  husband  had  during  the  coverture,  if  he  held 
them  not  jointly  with  others,  45.  and  if  she  were  at  the  death  of  her 
husband  of  the  age  of  nine  years,  36.  Sid  qtucre,  if  this  be  neces- 
sary to  the  endowment  ad  ottium  eccUsi*  et  ex  astensu  patris,  42.  If 
any  issue  which  is  or  by  possibility  might  have  been  begotten  on 
her  body,  might  by  possibility  hive  been  heir,  36.  63.  he  shall  be 
tenant  by  curtesy,  if  the  issue  might  have  been  her  heir,  52. 

r    In  severalty,  if  the  lands  were  not  held  in 
In  what  man- J  common,  36. 44. 
ner  to  hold.  |   '  By  assignment,  if  it  were  not  certain  which  she 

[.should  have,  43. 

Customary;  where  according  to  the  custom  she  may  be  endowed  of  the  whole, 
and  sometimes  of  a  moiety,  37. 

Ad  ostium  ecclesut,  when  one  seised  oT 
lands  in  fee  (for  tenant  in  taile  cannot 
thus  endow  his  wife,  but  that  the  issue  in 
taile  or  dooor  may  defeat  it,  46.)  and  be- 
ing of  full  age,  (otherwise  the  heir  of  the 
husband  may  put  her  out,  47.)  endoweth 
<  his  wife  at  the  church  door  of  a  certain 
part  of  his  land,  39. 

Ex  assensu  patris  is  as  the  former,  but 

that  this  is  in  the  life  of  the  father,  the  son 

being  heir  apparent,  42.  in  which  case  it 

is  thought  she  had  need  of  the  deed  of  the 

k  father  proving  his  assent  to  it,  40. 


'in  suit,  which 
is  of  two 
sorts,  38. 


These  two  a  wo- 
man may  refuse,  if 
tshe  never  accepted 
'them,  and  take  her 
dower  at  the  com- 
mon-law, 41. 


Of  record.  This  is  dower  de  la  pluis  beale,  where  the  feme,  at  the  praying  of 
gardein  in  chivalry  in  court  of  record,  doth  endow  herself  in  the  presence  of 
her  neighbours  of  the  best  part  of  the  land  she  holdeth  as  gardein  in  socage, 
in  recomDense  of  her  dower  of  those  lands  which  the  lord  hath  as  gardein 
in  chivalry;  and  this  is  for  saving  the  estate  during  the  minority  of  the 
L  heir,  48, 49,  60. 
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Tenant  for  Term  of  Life.     Lib.  1.  Cap.  6. 


f£i*ds  of  this 
estate,  ictf. 


Note 
the 


'Of  the  lessee's  own  life ;  this  is  properly  called  lessee  for  life. 
"*  another  man's  life ;   and  this  is  properly  called  lessee  for  another  man's 


{Of  the  less 
Of  anothei 
five,  Wt 


f    Of  the  goodness  of  this  estate,  icil.  H  is  in  freehold,  but  yet  in  the  lowest 
I  degree  thereof. 
Quality  thereof,  I     Of  the  usual  name  in  passing  thereof  from  the  one  to  the  other.     As  in 
in  consideration  1  feoffments  in  fee  they  are  called  feoffor  and  feoffee,  and  in  gifts  donor  and 

donee ;  so  here  he  that  granteth  the  estate  is  called  lessor,  and  he  to  whom  it 
is  granted  lessee,  57. 


Tenant  for  Years.     Lib.  1.  Cap.  7. 


Note 
the 


Name  of  this  estate,  viz. 


"By  what  circumstances.  ( 


f  How  it 
passeth 
from  the 
lessor  to 
the  lessee. 


Nature 
of  it, 


What  inconveniencies 
^this  estate  is  tied  unto  J 

2 


/When  one  leaseth  lands  to  another  for  a  term  of  yean, 
the  lessee  is  thus  called,  58. 
\     So  if  the  lease  be  but  for  half  a  year,  or  a  quarter,  for 
(.there  is  no  other  term  to  term  him,  67. 

The  lessee  may  enter  when  he  will  by  force  of 
his  lease,  by  or  without  deed ;  and  livery  is  not 
necessary,  unless  where  freehold  passeth  in  posses- 
sion or  remainder  [then  it  is],  59,  60. 

Unless  it  be  in  exchanges,  where  if  the  lands  be 
in  one  county  it  is  good  by  parol,  62, 63. 

{That  the  estate  of  the  exchanges  must 
be  equal  [not  the  value],  64, 65. 
That  in  both  their  deeds  mention 
must  be  made  of  the  exchange,  65. 

How  many  liveries  there  needs  [when  necessary], 
$ciL  but  one  in  every  county,  if  it  be  made  in  the 
name  of  all  in  the  same  county,  61. 

At  what  time  it  taketh  effect,  $eil,  at  the  time  prefixed,  although  the  lessor 
die  before  the  day ;  and  yet  the  death  of  the  feoffee,  is  a  countermand  of  a 
letter  of  attorney  to  deliver  seisin,  66. 

To  pay  the  rent  reserved,  else  may  the  lessor  distrain  or  bring 
an  action  of  debt ;  but  if  the  lessor  were  not  seised  at  the  time 
of  the  lease,  the  lessee  may  plead  in  bane,  if  it  be  not  by 
indenture,  58. 

He  must  amove  his  household  stuff,  and  come  before  his  lease 
expire,  or  else  after  the  lessor  may  take  them,  68. 

The  lessee  for  years  is  bound  to  repair  the  house,  &c.  71. 
Liable  to  a  writ  of  wast,  if  he  commit  any,  67. 


3 

4 


Tenant  at  Will.     Lib.  1.  Cap.  8. 


Note 
the 


Divers  sorts  of  this 
estate ;  for  it  is  created  ( 
either    -    -    -    •    « 


Expressly ;  as  when  one  letteth  lands  to  hold  at  his  will ;  and  it  is  called 
so,  because  there  is  no  certainty  of  the  estate  but  only  at  will,  68.  If 
therefore  it  be  granted  to  the  lessee  and  his  heirs  at  will,  this  word  (heirs) 
is  void,  82.  Yet  if  the  lessor  determine  his  will,  the  lessee  shall  have  con- 
venient time  to  carry  away  his  corn  and  household  stuff,  as  well  as  execu- 
tors for  the  goods  of  their  testator,  68,  69. 

By  implication ;  as  when  one  haying  a  deed  of  feoffment  made  unto  him, 
,  l^and  entereth  before  livery,  70. 

f    They  shall  not  do  fealty,  84. 
f  The  services  reserved.*     They  must  pay  the  rent  reserved,  else  may  the 
Necessary  appen-   I  [  lessor  distrain  or  bring  an  action  of  debt,  72. 

For  -    -    -    •*-    -I     ^ne  ^n&  De  i*  not  b°UI|d  to  reparations,  yet  is  punishable  for  voluntary 

■  wast,  as  well  as  a  bailee  for  goods  lent  him,  71. 
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(xMi) 


Tenant  at  Will  according  to  Custom.     Lib.  1 .  Cap.  9,  10. 

f  Copy  °f  60Ctft  J0**'  7**  aw*  *°  «d**4  because  the  tenants  have  no  other  evidence 
Diversity  I  but  or  their  lord's  court  roll,  76.  And  it  ii  when  one  holdeth  land  at  the  will  of  the 
of  this      J  lord;  and  although  they  have  inheritance,  yet  if  the  lord  oust  them,  they  have  no 

*  remedy  but  by  petition,  77.  according  to  the  custom  of  the  manor,  7$. 


estate; 
for  it  is 


Note 
the  / 


.;" 


Condition 

of  it;  in  ( 
regard  of 


The  verge ;  which  dineretb  from  the  former  e*Jy  in  the  use  of  the  white  rod  in  their 
.surrenders,  78. 

'    The  quality  of  it  is  a  base  tenure,  for  they  have  no  freehold  by  course  of  common 
law,  81 ;  although  by  custom  they  may  have  estates  of  inheritance,  81*  82. 

f    In  passing  it  from  a  man,  which  is  by  surrender;  for  if  he  alien 
by  deed,  it  is  a  forfeiture,  74.    And  this 

f    Into  the  hands  of  the  lord  to  the  use  of  him  who 

should  have  it  by  some  custom,  78. 

Into  the  hands  of  the  bailiff  or  reeve,  or  of  two 

Surrender  W  honest  men   of  the  said  lordship,  and  they  to  pre- 

|seut  it  at  the  next  court,  79.     And  generally  all 

I  such  customs  not   repugnant  to  reason  are  ailow- 

lable,  80. 

Incontinu-  fFine,    which  must    be  by  plaint  in   their   lord's 

ing  of  it  be-  J     court,  76. 

ing  passed    |  Sustentation  of  their  houses  by  reparation,  85. 

by    -    -    -  IService,  scil.  such  a  tenant  must  do  fealty,  84,  1S3. 


The  circumstanced 


HSS 


Homage.    Lib.  2.  Cap.  1  • 

rThe  nature  of  this  service ;  setf.  it  is  the  most  honourable  a  tenant  can  do  to  his  lord,  85. 


Homos.  < 


(The  persons 
which  should 


The  per- 
formance 
of  it; 
where 
^note 


The  service 
itself. 


Make  it.  They  must  have  a  greater  estate  than  for  life ;  for 
no  tenant  for  life  can  take  or  do  homage ;  therefore  one  entitled 
to  be  tenant  per  curtesy  during  the  life  of  his  wife  shall  do 
homage ;  after  her  death  not,  00. 

Take  it ;  none  but  the  lord  himself,  91. 

Of  him  only,  "  I  become  your 
man,"  Sec  unless  he  be  a  man  of 
religion,  or  feme  sole,  and  they 
shall  leave  out  these  words,  86, 
86,87. 


( 


"  The  manner  how  it  must  be 
done,  vis.  the  tenant  be  bare- 
headed, kneel  on  both  knees,< 
and  hold  both  his  hands  be- 
tween the  hands  of  his  lord, 
and  shall  say,  if  he  hold 


Of  more  lords,  he  shall  say  in 
the  end,  "  saving  my  faith  which 
I  owe  unto  my  sovereign  lord  the 
Jung  and  other  lords,"  etc.  80. 

fOne  tender,  if  the  lord  refuse,  excuseth  the 
tenant  of  being  distrained  for  it,  until  his  lord 
demand  it  again,  and  it  be  denied,  160, 161. 

done  viz.         ~  Once  doing  of  it  excuseth  him  for  his  life 

'  against  any  that  comes  in  by  descent ;   but 

not  against  him  that  recovers  by  any  title, 
^  148, 140. 


Fealtie.     Lib.  2.  Cap.  2. 

'What  manner  of  fffealtie,  in  English,  is  as  much  as  ftdeUtas  in  Latin,  01. 
.his  is.      \Itis  incident  to  all  tenures  but  frankalmoign*  131. 


p^ALttfc/  rMake  it ;  sciL  for  life  or  years,  but  not  tenant  at  will. 


he  performed; 
where  note 


L[     92. 
forms  of  it,  88.01.04. 


the  steward  or  bailiff  of  the  lord's  court, 


-    i 
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Escuage.     Lib.  2.  Cap.  3. 


•The  nature  of  the  name  eacuage,  in  Latin  $cutagiumt  terwtkun  sctOt,  95. 


The  nature 
of  this  ser*  ■ 
vice  in  re* { 
gard  of 


Theper- 
fonnance    ( 
thereof. 


'  How  it  ought  to  be  performed,  viz.  he  that  holdeth  this,  when  the 
king  makes  a  voyage  royal  out  of  the  readme  must  go  with  him,  and 
so  continue  after  the  rate  of  forty  days,  for  a  knight's  fee ;  but  how 
these  forty  days  shall  be  accounted,  ftuere,  06, 96. 


Escuaox.  < 


(How  it  shall  be  tried,  viz.  by  certificate  to  the  justice 
under  the  seal  of  the  marshal  of  the  king's  host,  102. 
How  punished,  viz.  it  hath  been  used  to  be  assessed 
by  parliaments  how  much  kings  tenants  should  pay 
V"1"*"**        after  (he  quantity  of  the  tenure ;  and  there  the  mean 
lords  shall  either  levy  their  duties  by  distress,  or  by 
,a  writ  de  icutagio  kabendo,  97. 100,  101. 

The  several  f    Uncertain,  as  before ;  or  if  the  tenants  have  a  custom,  to  pay  half,  &c  if  it 
kinds  there-  J  be  uncertain,  and  this  kind  is  intended  in  speaking  of  escuage  generally,  which 
of;  for  it  is  J  draweth  to  it  homage,  and  homage  draweth  to  it  fealty,  98, 99. 
Neither  I    Certain  $  as  to  pay  6  j.  8  d.  at  all  times,  this  is  but  socage  in  effect,  98. 180. 


Kniobts 
Service. 


f  Of  the 
heir, 


The  inci- 
dents 
there- 
unto.   It 
draweth 


Ward- 
ship j 
where 
note 
the 
per- 
sons: 


< 


Knights  Service.     Lib.  2.  Cap.  4. 

fTh*  VfuUi  f  Homage,  fealty,  escuage,  is  knights  service,  103. 

thereof      f  Tenure  h*  1  C"*1^"1' 1H- 121- 

*    J  ^Coinage  of  a  common  person,  156. 

'  When  he  shall  be  in  ward,  viz.  during  his  nonage,  after  the 
death  of  any  ancestor  from  whom  he  claims  his  descent,  and  shall 
not  be  in  ward  for  his  body  during  the  life  of  his  father,  114. 

Of  an  heir  male  at  the  age  of  21  years,  which 
is  full  age  of  male  and  female,  except  he  enters 
into  religion  during  his  minority,  104.  203.  259. 

By  the  common  law  at  14  years, 

which  is  the  age  of  discretion,  103. 

By  the  stat.  Westm.  1.  ch.  22. 

at  16,  if  the  heir  were  under  14, 

and  unmarried  at  the  death  of  her 

I  s^ns :  lancestor,  103. 

En  droit,  by  reason  of  the  te- 
nure, as  before,  116. 

En  fait,  where  the  other  grants 
the  ward  over,  116. 

How  often,  tcil.  but  once ;  and  thereupon  if  the 
lord  marry  his  ward  within  the  age  of  14  years,  and 
he  then  disagreeth,  as  he  may,  or  that  his  wife  die 
during  his  minority,  he  shall  not  be  in  ward  again 
to  him  for  his  body,  104,  105, 106. 


When  out 
of  ward  at 
full  age, 
set/. 


< 


Of  an  heir 
female. 


fit  the  gardian ;  which  is  gardein 


< 


fHow  the  lord 
shall  take 
benefit  of  the 
marriage. 


Marriage; 
where  note 


i 


In  what  man- 
ner, viz.  with- 
out disparage- 
ment. 


) 


What  remedy,  if 
the  ward  refuse  to 
many  upon  a  law- 
Uul  tender. 


When  the  heir  shall  be  said  to 
be  married  to  his  disparagement, 

1 08.  Of  the  kinds  thereof,  quere, 

109.  But  generally  it  cannot  be 
if  the  ward  be  above  the  age  of 
14  years  at  the  time  of  his  mar- 
riage, 107. 

The  friends  of  the 
ward  may  enter 
upon  the   gardian, 

{  108.  In  their  de- 
fault  it  seems  the 
ward  himself  may, 

U08. 

rlf  he  continue  unmarried,  he  shall  forfeit  the 
I     single  value  of  his  marriage  to  his  lord,  110. 
|  If  he  marry  himself  during  his  minority,  the 
Ldouble  value,  110. 


Whatjpe- 
naltv  if  the 
gardian  thus 
marry  him. 


Relief  of  the  heir,  if  he  be  at  full  age  at  the  death  of  his  ancestor,  which  is 
.after  the  rate  of  100  sol.  for  a  whole  knight's  fee,  112,  113, 


AM  AT  VCfO     flB    T  TTTT.: 


•NOiauin  ao  sisaivmv 


(HI) 


U1WCUX. 


itself; 
where 
note 


Socage. 


r«*i 


and  generally,  by  any  service  which  is  not  knights  service,  118. 

The  denomination,  ioeagium,  or  strvithtm  wem ;   the  name  whereof  remained*, 
although  for  the  most  part  the  manner  of  the  service  by  mutual  consent  be  altered 
Jnto  an  annual  rent,  119. 

f    How  much  must  be  paid  for  relief,  teil.  the  value  of  a 
To  the  lord  of  whom  the  I  whole  year's  rent  to  the  lord,  196. 128. 
lands    are    holden,    relief  J     When  to  be  paid,  teU.  immediately,  or  else  the  lord 


The  in- 


apper- 
.taming 


after  the  death  of  such 
tenant ;  where  note 


To  the 
gardian 
jn  socage. 


may  distrain  for  it,  unless  the  services  be  of  that  quality 
that  they  cannot  be  gotten  but  at  some  certain  tune  of 
the  year,  127. 129. 

Ward :  for  if  such  tenant  die,  his  heir  within  the  age  of  14years,  his  pre- 
chem  amy,  to  whom  the  inheritance  cannot  come,  shall  always  have  such 
heir  in  ward  until  he  be  14  years  of  age ;  but  he  must  account  for  the 
profit,  the  reasonable  expenses  deducted,  and  so  must  any  other  that 
taketh  upon  him  as  gardian ;  but  account  will  not  lie  against  executors 
but  for  the  profits  after  the  age  of  14  years.  Quere,  whether  it  shall  be 
brought  against  him  for  profits  after  14  as  eardian  or  bailiff,  123, 1 24, 125. 

Marriage  doth  not  of  right  belong  to  the  gardian;  but  if  he  do  marry 
Jiis  ward,  ne  must  account  for  it,  122. 


FttAJTKALMOIGNX. 


ment  of  this  te- 
nure. 


Frankalmoigne.     Lib.  2.  Cap.  6. 

rlwa  commence-    f^°  wnom  bod*  ™J  "•  *°  F™  to  °3  holden,  $ciL  to  a  man  of 

the  holy  church,  or  to  be  a  special  corporation,  123, 134. 
j  whom.  By  the  king  only,  unless  it  be  by  prescription,  or  else 
before  the  statute  of  quia  emptores  terrarum,  an.  18  Ed.  140. 

low  long. ««.  so  loog  LteSSl^SSii''  *■?■* 
..  »k«  —£!;*„  *««      e  J  be  in  rrankalmoigne,or  that  the  reversion 

£^?kP  £/;#  I  ««■*  to  another  *■»  **  dono'  ***  n» 

unuetb ;  tor  it    -      -  ^^  ^  ^^  ^  ^^^^  139  141# 

What  service  the  tenant  must  do,  sdi.  no  terrene 
service,  or  other  service  certain,  for  then  he  is  called 
tenant  by  divine  service,  137 ;  but  in  conscience  he 
ought  to  make  prayers  for,  &c.  but  is  not  compellable 
otherwise  than  by  complaint  to  the  ordinary  visitor, 
135,  136. 138. 

What  advantage  this  tenure  hath, set/,  it  draweth  to 
Ji  acquittal,  142. 


The  continuance 
thereof 


In  what 
manner; 
where 
note 


Hon aos  Auw- 


Homage  Auncestrell.     Lib.  2.  Cap.  7. 

r  When  it  shall  be  called  homage  auncestrell,  set/,  when  it  hath  continued  in  the 
lineal  descent  of  lord  and  tenant  without  alienation,  143. 147,  and  it  may  be  either 
in  socage  or  knights  service  tenure,  152. 

Acauittal,  144. 

warranty,  if  the  lord  then  being  hath  received  homage  of  the 

tenant  or  his  ancestors,  else  may  the  lord  disclaim,  143. 145.  And 
1  upon  disclaimer  the  seigniory  is  extinct,  and  the  tenant  shall  hold 
I  of  the  lord  next  paramount,  therefore  an  abbot  or  prior  may  not 
^diaclaime,  146. 


How  it  difiereth 
from  other  ser- 
vices, tcU.  in 


Grand  Serjeantie.     Lib.  2.  Cap.  8. 


iro  8m- 

WTIE. 


The  service 
wherein. 


I  The  inci 
^thereto. 


{When  one  holdeth  of  the  king  to  do  some  special 
service  to  the  king  (for  the  most  part  within  the  realm) 
155,  in  proper  person,  153,  or  by  some  other,  157. 
When  one  holdeth  of  the  king  by  cornage,  156. 
The  nature       f    Called  grand  serjeanty,  quasi  magnum  lervitium : 


of  it. 


can  be  held  of  none  but  of  the  king,  154. 156. 

(.Relief,  which  is  the  value  of  the  land  for  a  year  ultra  reprwu,  154. 

d 


■^" 
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etit  Serjeantie.    Xib.  2.  Cap.  9. 

This  is  to  Tender  some  small  thing  touching  the  war,  as  bow,  arrow,  &c.  169,  which  although  it  be  socage 
in  effect,  160,  yet  it  can  be  held  of  none  but  of  the  king,  161. 


Burgage.     Lib.  2.  Cap.  10. 


f  Where  this  tenure  is,  teiL  where  the  inhabitants,  of  some  eminent  borough  so  called  heretofore 
(which  now  are  cities  and  counties),  from  whence  come  the  burgesses  to  the  parliament,  164,  do  hold 
of  the  king,  or  some  other  spiritual  or  temporal  lords  by  yearly  rent,  which  is  but  socage,  162, 163. 


H 
O 

O 
* 
fc> 

PQ 


fWhat 
customs 


How  it  differ- 
eth  from  other 
places,  teil,  in 
their  customs 
only ;  of  which 
note 


That  the  youngest  son  should  inherit  either  solely  as  heir,  as  in  borough 
English,  165. 211,  or  with  all  his  other  brothers,  as  in  gavelkind,  210. 
£r,        i  That  the  wife  shall  be  endowed  of  the  tenements  of  her  husband,  166. 
f~jf  «     c  That  a  man  may  devise  his  land  by  testament,  and  that  to  his  executor  to 
JJJ?  I      sell,  or  to  his  wife,  167,168,169. 

», "        I  And  such  generally  as  stand  with  reason,  and  have  continued  time  out  of 
^*^        [    the  memory  of  man,  170. 

What  not,  sriJ.  such  as  fTo  have  for  the  marriage  of  the  daughter  of  his  tenant 

are  against  reason,  quia  I     being  a  freeman,  209. 

malm  una  aboUndutl 

«t,212 :  as  if  one  pre-  I  To  have  amends  at  his  own  pleasure  for  damage  done  unto 

.scribes  -    -    -    -    -  v.     him,  212. 


I 


* 


N 

O 
< 

•J 


Villenage.     Lib.  2.  Cap.  11. 


rThe 
manner 
of  this 
tenure: 


'The 
estate 
continu- 
ing in 
regard 
of 


How  many 
sorts  there  are 
thereof,  viz. 
Villein    - 


< 


( 


In 
gross. 


< 


The 
mis- 
chiefs 
Lthereof 


The 
means 
how  he 
may  be 
^free. 


< 


r  When  it  is,  viz.  when  a  man  that  is  villein,  or  a  woman  which  is  termed  niefe, 
186,  hold  lands  of  their  lord  at  will  to  do  villein  service,  which  service  a  freeman 
may  also  hold  by ;  for  the  condition  of  a  villein  owner  of  lands  altereth  the  nature 
of  it,  but  non  I  conveno,  172. 

Regardant,  which  term  is  only  proper  to  a  villein,  184,  when  a 
man  hath  a  manor  to  which  a  villein  is  regardant,  181. 

r    When  a  villein  regardant  is  granted  by  deed  to  another, 
181. 

When  one  is  seised  of  a  villein  by  prescription,  175.1 82, 
wherein,  as  in  such  like,  one  may  not  prescribe  but  by 
showing  a  deed,  &c.  in  him  and  his  ancestors,  whose  heir 
he  is,  18S. 

When  one  confesseth  himself  to  be  a  villein  in  court  of 

record,  175. 185,  as  a  bastard  cannot  be  a  villein  other* 

wise,  188,  and  then  his  issue  born  before  such  confession 

is  free,  176,  born  after  is  bond,  although  the  mother  were 

Jree,  187. 

T    t.  f    The  ford  may  seize  his  villein,  although  a  chaplain  secular,202; 

f°th   JilL?011    l  DUt       e  *on*  mami  h"  villein, tne  kiAg  i*  seemeth  may  punish  it, 

{His  lands  and  goods  are  his  lord's  by  seizure,  not  otherwise,  177. 
unless  the  king  be  lord,  cut  nullum  temput  oecurrit,  178. 
His  reversions,  179,  and  his  advowsons  pUin  d'incumbaa  by 
claim,  180. 
"Expressly  by  charter  or  manumission,  204. 

P(l      ..  .     /When  a  villein  entreth  into  religion,  202. 

ror  a  time  only.  ^^^  a  ^efe  ^^  a  banm  a  ffeeman,  W2. 

'  Where  he  shall  be  answered  as  in  appeal  of  death,  189, 
appeal  of  rape,  190,  as  executor,  191, 192,  if  the  lord  make 
not  protestation  that  he  is  his  villein,  193. 

Where  he  shall  not ;  for  in  other  actions  villenage  in  the 
defence  or  plea  is  a  good  plea  in  abatement  of  the  action, 
195, 196,  as  also  is  outlawry,  197,  attainder  in  pnanunxre, 
199,  profession  in  religion,  200.  Excommunication  pleaded 
by  the  letters  of  the  ordinary  a  good  plea  till  absolution, 
v201. 
n.,,    ,    ,    f  If  the  lord  brine:  a  vr&cipt,  &c«  or  other  actir  i  of 

*V?^i     debt,  trespass,  &c.  208. 
ata  .      lDe  ]  Or  an  appeal  of  felony  not  grounded  on  an  ii    ict-J 
^vuiem;         ^    ment,  fr  it  be  found  with  the  defendant,  208. 

If  the  lord  make  an  obligation  to  his  villein,  or  a  lease  or     joff.' 

ment,  205,  206. 
But  it  seemeth  a  lease  at  will,  for  the  uncertainty,  is  no  ;  -m- 
chisement,  297. 


Implied 
This  is  < 


fBy 

Stilt. 


For 
ever. 


< 


Of  a 

villein 

against 

the 

lord; 


s — 

n 

Other-  J 
mse,     J 1 
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w 


[ow  it  hath 
beginning. 


Rent 


which  is 


Rents.    lab.  2.  Cap.  12. 

'  Wheresoever  the  tenant  holdeth  of  hit  lord  by  certain  rent,  21 3,  whether 
it  be  upon  a  gift  in  tail,  for  lite,  or  for  years,  68. 214,  or  upon  a  feoffment  in 
foe  before  the  staL  f*im  cmpiorm  Urrmnm,  216, 217,  for  which  a  distress  is 
incident  of  common  right,  and  the  tenant  is  not  bound  to  tender  it  elsewhere 
than  upon  the  land  out  of  which  it  issueth,  841. 

But  then  the  reversion  must  remain  in  him  who  hath  the  rent,  215,  228. 
346,  for  rent  passeth  as  incident  to  the  reversion,  672,  but  not  the  reverse, 
.229,  for  where  no  fealty  is  there  can  be  no  rent  service,  227. 


upon  a 


where 
note 


How  a 
determi- 
nation of  < 
it. 


In  part  by  the  purchase  of  parcel  of  the  land;  for  it  is  apportionable,  unless 
it  be  so  entire  as  it  cannot  be  severed  ;  and  then  such  services  as  are  annual  are 
clearly  extinct;  such  as  are  not,  go  out  of  the  remnant  that  is  left,  222,  222. 

'  By  a  stranger:  as  if  one  be  disseised  of  a  manor,  and  the  tenants 
attorn  by  paying  the  rent  to  the  disseisor  and  be  die,  and  his  heir 
be  in  by  descent,  687,  if  it  had  been  of  another  rent  in  gross,  it 
had  been  a  disseisin  to  me,  but  at  mine  election,  588,  689,  but  if 
I  had  given  parcel  of  the  manor  in  tail,  before  non-payment  of 
the  rent,  tenant  in  tail  continuing  in  possession,  it  could  have  been 
no  disseisin  to  me,  for  that  by  the  gift  it  is  severed  from  the  manor, 
590,  591. 

fRescous, 


In  all 
by 


< 


The  divers  kinds  of  disseisin ; 
which  are        -        -        A 


By  the  te- 
nant him- 
self;  I 
wherein 
Inote 


} 


227. 


a 

s 

si 

t 

m 


Replevin, 

Inclosure, 

Deniall, 

and,  which  is  common  to 

the  others, 
Menacing  of  him  which 

should     demand     it, 

240. 


The  means  to  recover  the  rent,  when  any  disseisin  is, 
viz.  by  an  assize,  which  is  vox  «euttwM,  in  this  sense 
Itaken  for  a  writ  of  assise,  234. 


By  distress  and  avowry  in  a  court  of  record  to  charge 
the  land,  219. 


Rent-charge,  viz.  when 
one  granteth  rent  with 
a  clause  of  distress,  218, 
or  when  rent  is  granted^ 
upon  equality  of  parti- 
tion; where  note,  261, 
252,253, 


How  a  grant  of 
such  a  rent  doth( 
inure;  teU,  either 


By  a  writ  of  an- 
nuity to  charge 
the  person  of  the< 
grantor,  219,  un- 
less    -    -    -    - 


There  be  a  special  proviso  for  not 
charging  the  person,  220. 

Or  that  the  grant  be  only  that  if 
such  a  rent  be  unpaid  to  I.  N.that  he 
may  distrain  in  such  a  place,  221. 


By  what  means 
such  rent  may  be 
(Jost. 


By  purchase  of  parcel  of  the  land  charged,  the  whole 
rent  is  utterly  extinct ;  but  if  parcel  descend,  the  rent 
shall  be  apportioned,  224. 

{Rescous,  1 
Replevin,  I  ™ 
Inclosure,  { 
Deniall,   J 


ent 
which 


{ 


If  one  grant  rent  out  of  land  without  clause  of  dis- 
tress, 218. 

By  grant :{     If  one  hold  by  fealty  and  rent,  or  by  homage,  fealty 
and  rent,  and  the  lord  grant  the  rent  only,  or  grant  the 
rest,  reserving  the  rent,  226,  226. 
rHow  it  hath  theJ 

original.  |     By  other  accidents ;  as  if  there  be  lord  mesne  and  tenant,  the  te- 

nant holding  over  by  5  j.  rent,  the  mesne  holding  over  by  12 d.  the  lord 
purchaseth  the  tenancy,  the  mesnalry  is  extinct,  yet  shall  the  mesne 
•have  the  surplusage  of  the  rent,  which  is  4  s.  as  a  rent  seek,  231, 232. 


'    Not  by  distress,  for  that  were  contrary  to  the  name  of 
rent  seek,  qwui  rtdditta  siccus,  218. 
How  it  may  be  recovered  J    But  if  the        ^  htve  had  ^^^  thereof>  ^  he  be  dis- 
[wnen  it  is  lost.  \seised  of  it,  which  is  by  denial,  enclosure,  239,  he  may 

I  have  an  assise,  233.  235. 
d2* 


V"l 


The  divers 


Parceners.     Lib.  3.  Cap.  1  and  2. 

By  the  common  law  an  females,  or  the  heui  of  female*,  which  come  to  their 
deacent ;  10  called,  became  they  *re  compelled  to  make  partition  by  a  writ 

941,342.954. 


fBywrit 


fHow  it 
maybe 
had. 


Certain 
rnlei 
touching 
h  partition 


^Otherwise. 


How  it  may 
be  defeated,  > 
.being  made 


custom  are  heirs  in  gavelkind,  265. 

At  whose  suit,   vis.  not  only  of  the  parceners,  but  against 
others,  as  tenant  by  the  curtesy,  264. 

In  what  manner,  vis.  the  sheriff,  by  the  oath  of  twelve  men, 
|  must  set  out  the  parts  of  all  the  parceners,  as  well  parties  to  the 
I  writ  as  not,  276,  and  certify  to  the  justices  under  his  seal,  and  the 
Ileal  of  the  jurors,  their  partition,  247, 248,  249. 

f  By  agreement  amongst  themselves,  either  with  or  without  deed, 
250,  261,  252,  in  which  the  parts  of  all  the  parceners  may  be 
equally  set  out,  or  else  the  part  only  of  one  or  more,  and  the  rest 
to  hold  still  in  parcenary,  24S.  276. 

By  help  of  friends,  where  the  eldest  must  choose  first,  244,  un- 
less herseff  set  out  the  portions,  then  she  must  choose  last,  245. 

By  allotment,  246. 

By  hotchpot,  which  hath  only  for  the  donee  in  frankmaniage, 
or  her  heirs ;  which  is  done  by  putting  the  land  which  was  given 
her  in  frankmarriage  to  the  rest  which  descended  from  the  same 
ancestor  to  other  coparceners  in  foe,  and  to  take  back  so  much 
as  with  that  she  had  before  doth  amount  unto  a  full  purparty,  266, 
1267, 268,  269,  &c 

If  the  purparty  of  his  ancestor  were  unequally  set 

fBy  those  that  were  "^  **• 

not  parties  to  the(     If  the  lands  in  fee  were  allotted  to  one,  to  the 

I  other  the  lands  in  tail,  and  the  tenant  in  fee  hath 
[aliened  her  part,  260. 

For  impediments  f    Infancy,  if  after  his  roll  age  he  doth  not 
annexed  to  their  I  *gree  *nto  it,  258. 

person  at  the  time  1     Coverture,  if  her  purparty  were  not  equal 
of  the  partition :  [with  the  rest,  256,  257. 


partition; 


By  those 
that  were 
^parties 


For  eviction  of  that  which  was  assigned  by  lawful  title ;  for 
then  he  may  enter  and  have  a  new  partition  made  of  the 
remnant,  262,  263. 


fHow  his 
estate  hath 
its  first 
creation. 


& 


o 


The  nature 
of  jointe- 
nants  con* 
jridered. 


I  By  wh 
I  means. 


< 


Joyntenants.     Lib.  3.  Cap.  3. 

Of  what  thinn    (®*  lands  and  chattels  real  and  personal,  281. 
mmgs.  ^qj  contnctg  an^  covenants ;  as  an  obligation, 

(By  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly,  277,  but 
baron  and  feme  in  such  case  are  but  one  person  in  law,  and  shall  have  but 
one  part,  291. 
By  sort,  when  divers  disseise  one,  278,  which  is  when  they  put  him  out 
without  title  which  was  rightfully  seised,  279. 

(    They  are  seised  all  of  them  of  the  entire,  288,  and  by  the  common  law 
not  compellable  to  make  partition,  296. 

The  survivor  shall  have  the  whole,  280,  which  a  devise  by  will  cannot 

<  prevent,  but  only  some  act  executed  in  the  life  of  the  joyntenant,  and  this 

the  survivor  shall  hold  discharged  of  a  rent  charge ;  but  not  of  a  lease  for 

years  made  by  his  companion,  although  it  be  to  begin  after  the  death  of 

the  lessor,  286.  289. 


fin  the 
quality 
of  this 

estate. 


In  the 
quantity ; 
for  either 
itis-    - 


'  A  joint  freehold  and  joint  inheritance,  288. 
A  joint  freehold  and  several  inheritance,  283. 


A  several  free- 
hold and  joint  • 
inheritance    -    - 


By  the  form  of  the  gift  of  the  giver,  28S,  284, 285. 

By  the  act  of  one  of  the  jointenants ;  as  if  one  make 

a  lease  for  life,  and  die  living  lessee  for  life,  by  this 

he  hath  severed  the  freehold,  but  not  the  inheritance. 

Qiune,   for  the  contrary  seemeth  the  better  opinion, 

.802,  203. 
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(Uii) 


Tenants  in  Common.     Lib.  3.  Cap.  4. 

'By  prescription. 


f  Of  lands 


* 

O 
X 

a 

8 

£  i 


< 

at 

H 


Of  what 
things  a  te- 
nancy in 
common 
may  be. 


I, 


To  a 
common 


t 


f  If  one  of  divers  jointenants  aben  in  fee,  or  in  taile, 
the  alienee  is  tenant  in  common  with  the  others,  292. 
294,  299,  296.  804. 
If  one  parcener  alien  her  part,  it  is  so  likewise,  S09. 

I  If  I.  5.  enfeofie  T.  S.  of  the  moiety  of  his  lands,  not 
assigning  it  in  severalty,  299,  and  generally  when 
two  or  more  hold  land  in  fee,  or  taile,  or  for  life,  300, 
301,  undivided,  and  by  the  common  law  not  compel- 
lable to  make  partition,  318,  by  several  titles,  292. 
To  two  bodies  politique,  or  a  body  natural  and  a  body  politique* 
.  for  they  cannot  be  jointenants,  296,  297. 

I  Of  chattells  ^Pwmal>  82|. 

{Strangers  in  action  touching  the  realty  they  shall  sever,  unless  the  thing  they  sue  for 
be  so  entire  as  it  cannot  be  severed  :  touching  the  personalty,  they  shall  join  where 
jointenants  and  parceners  join  in  both,  311, 312,  313,  314/315,  316,  317. 
f  They  may  maintain  an  gectunuJirm*,Z22,  and  an  ejectment  de  £ord,323. 
One  another.  <!    But  no  action  of  trespass  qware  vi  et  armit,  nor  any  action  of  chattels 
^personal  and  real  not  severable,  but  in  the  first  come  first  served,  823. 

Estates  upon  Condition.     Lib.  3.  Cap.  5. 

r  Precedent ;  as  if  a  man  make  a  lease  for  years 

*«*      ,  uDon  condition  that  if  he  do  such  an  act  within 

For  the  man-  I  ^  a  ^  ^at  then  he  shaU  have  fee,  349, 350. 

neroftnem.   l    «  i ~~»    «,kon  th*  Anmlitinn  followeth  in 


"What  con- 
ditions may 
be  made. 


•\  Si 
I  wil 
^are 


Thematter^    SttCQMagree 

with  the  law 
are  good;  as 


f  In  the 
crea- 
tion 
of 
them. 


o 

si 

.«• 

SI 

8  * 
2* 

if 


fin  fait ; 
the  con- 
sideration 
whereof 
is  double. 


r 

\ 


''Upon 
what 


How 
they 
may    , 
be       * 
made. 


estates. 


.By  what  means  A  *. 
In  the  operation  of  them,  B  t. 


In  law,  where 
the  law  itself 
annezeth  it, 
378:  and 
therefore  in 
pleading  there   1 
need  no  deed 
to  be  shewed, 
378.     This  is 
^annexed  either 


To  officers  of  trust,  that  the  trust 
reposed  be  performed  by  himself  or  his 
sufficient  deputy,  if  the  grant  be  to  be 
executed  by  a  deputy,  378,  379. 


To  lands, 


I    Subsequent,  when  the  condition  followeth  in 
Idefeasance  of  the  estate  precedent,  350. 
r  Such  as  are  against  law  are  void ;  as  that  a  man 

seised  in  fee  should  not  alien  at  all,  360. 
1  r  Not  to  alien  to  such  an  one,  361, 

that  tenant  in  taile  shall  not  dis- 
continue, 362,  363,  and  by  such 
condition  it  is  said  the  right  of 
the  taile  may  be  preserved  to  the 
vissue  ;  qwrre  qwmodo,  364. 
C  When  one  maketh  a  gift  in  taile,  a  feoffment  in  fee,  a  lease 
for  life  or  yeares  upon  condition,  325,  326. 

'  (  By  the  feoffor  only,  if 

I  no  day  be  limited  for 
I  the  payment,  337. 

By  others ;  as  by  the 
heir,if  the  feoffor  die  be- 
fore theday  of  payment, 
334,  or  by  his  executor, 
337,  or  feoffee,  336,  of 
.  whom   the  feoffee  in 
"J611^  v   \  mortgage  must  receive 
should  be  I  the  money  upon  lawful 
made,         tender,  or  else  he  shall 
lose  the  land,  and  yet 
be  without  remedy  for 
the  money,  335.  338. 
but  if  a  stranger  tender 
it,  he  is  not  bound  to 
jeceive  it,  334. 
To  whom,  tcil.  the  feoffee  himself* 
or  if  he  die  before  the  day,  to  his 
I  executor,  unless  it  be  expressly  ap- 
(jK>inted  to  tbe  heir,  339. 

'  If  none  be  appointed,  some  say 
the  feoffor  must  seek  the  feoffee 
any  where  within  England,  340 ; 
others  say  it  sufficeth  if  he  tender 
it  upon  the  land,  qu*re,  ibid. 


When  lands  are 
mortgaged  in 
such  manner, 
332,  333,  334, 
which  because 
it  is  payment  of 
money,  or  some- 
thing in  satisfac- 
tion thereof, 
which  is  as  good 
if  it  be  accepted, 
334,  there  must 
kbe  considered 


fBy 
the 


The 

per- 
sons 


whom 
pay- 
ment 


{ 


r   Where   the    estate    de- 
pendeth   upon   a  contin- 


The 


IW 


"\%\f\l 


place  (  If  there  be  a  place  appointed, 
gency ;  as  if  a  lease  be  I  where.  |  (as  it  is  good  to  have  it  as  cer- 
made  to  baron  and  feme  tain  as  may  be,)  342,  the  feoffee 

during  the  coverture  ;  or  need  not  receive  the  money  else- 

if  a  lease  be  made  to  have  as  where  j  but  if  he  do,  it  is  good, 

long  as  the  lessor  is  abbot,  380,         L848'      MM  .        .     , 

381,  382.    Where  it  was  conveyed  upon  confidence;  as  where  lands 
I  are  devised  to  executors  to  sell  to  the  behoof  of  the  testator,  883. 
v:as  «iKJUnt  nacrp.  t  For  which  also  Tide  subsequent  page. 
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ANALYSIS    OF  LITTLETON. 


Estates  upon  Condition.     Lib.  3.  Cap.  5. — continued. 


A.  By  what  means  Estates 
upon  Condition  t»  fait 
are  created. 


Without  deed ;  as  if  a  condition  be  made  upon  the  livery,  S59. 

The  force  of  the  deed ;  for  a  condition  to  defeat  a  frank  tene- 
ment cannot  be  pleaded  without  deed,  but  for  a  chattel  it  may, 
365,  yet  the  jury,  by  a- verdict  at  large,  may  find  such  a  con- 
dition without,  and  the  party  may  take  benefit  of  it  if  he  be 
not  enforced  to  plead  it,  366,  S67,  368,  869. 

In  regard  of  the  words  which  import  a  condition. 


With  deed; 
in  which 
cnote 


< 


The  form 
Lofit, 


( 


sub  condition*,  328,  proviso  temper  it  ita  qubd,  829, 
si  contingat,  with  a  clause  of  re-entry,  830,  831. 

r  Poll ;  and  then  it  is  doubted  whether 
the  feoffor  may  plead  the  condition, 
because  by  intendment  it  appertained! 
to  the  feoffor ;  yet  it  seemetn  he  may 
plead  it,  fuers,  875,  876, 377. 


In  regard 
ofthefe- 
shion  of 


the  deed ; 
for  either 
it  is    - 


.< 


Indented. 
In  this 
observe 


frhe 
manner 
ofmak-4 
ing 
them. 


In  the  first  per- 
son, 372. 


< 


In  the  third  per- 
son, 371,  and  both 
areeauallygood,if 
mention  be  made 
that  both  persons 
have  put  to  their 
seals,  373. 

The  manner  of  pleading 
them,  when  the  shewing  of 
one  part  is  as  good  as  of  the 
whole ;  for  be  it  bipartite  or 
tripartite,  it  is  all  but  one 
kdeed,  370. 


f  That  come  in  by  descent ;  and  although  there  be  divers  disseisins  and 
Whom  do  I  descents  past,  yet  the  working  of  a  condition  shall  take  place,  891,  892. 
they   tie ;  J  409. 

•  ■        _ 


$cil.  any 


B.  The  operation 
of  Estates  upon 
Condition  in     < 
fait. 


How  they 
do  tie 
those  that 
are  sub- 
ject there- 
unto, $cil. 
v  either  -  - 


'Upon  breach  of 
the  condition,       . 
where  the  feoffor  < 


To  wipe  away 
the  whole  estate 
in  such  degree, 
discharged  as  it 
was  at  the  time    < 
of  the  making  of 
the  condition, 
358.    This  is 


That  come  in  remainder,  although  the  particular  tenant  only  receive  the 
condition,  374. 

To  leave  their  estate  entire,  and  detain  but  the  use  only  for  a  time ;  as 
when  a  lease  is  made,  and  rent  reserved  with  a  condition  to  re-enter  upon 
nonpayment,  and  detain  it  until,  &c.  in  manner  of  a  distress,  327. 

'  And  in  such  case,  where  an  entry  is 
congeable,  the  franktenement  resteth 
not  without  entry,  351. 

But  such  entry  or  re-entry  can  be 
reserved  to  none  but  the  feoffor  and 
his  heirs,  347,  as  Richell's  case  is, 
720,721,722,723,724.  For  if  a 
feoffment  be  made  to  pay  a  yearly 
rent  to  a  stranger,  the  condition  is 
good,  yet  the  rent  is  but  a  penalty 
to  the  foofiee,  ibid, 

r  By  the  act  of  God;  as  by  the  death 
of  them  to  whom  the  condition  is 
to  be  performed:  but  if  some  of 
them  only  be  dead,  the  feoffee  must 
perform  it  to  the  other  as  near  the 
meaning  of  the  parties  as  he  may, 
and  so  be  discharged,  352,  358, 354. 


may  enter. 


Upon  such  an 
act  done  that  the . 
condition  cannot ' 
afterwards  be 
^  performed. 


By  the  act  of  the  party,  C.  Vide 
Jnfra. 


C.  Acts  of  the  party  that  the  condition  f  Make  a  feoffment  or  a  lease  for  life  to  another,  355. 

the  time  of  the  feoffment,  357. 


.  a  cis  or  ine  pany  inai  uie  conouion  rjuaze  a  leomnew  or  a  tease  lor  u 
cannot  be  performed  afterward  by    Or  make  a  lease  for  yters,  356. 
him,  and  yet  he  should  perform  the<  _      t  ..    ... 

condition  as  if  it  were  to  make  a   0r  «**  a  *»&>  *  he. were  wle  •* 
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When  descents 
do  take  away 
the  entry  of 
such  as  have 
right 
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Estates  upon  Condition.    Lib.  3.  Cap.  6.  and  7. — continued. 

Descents.     Cap.  6. 

'  Upon  a  disseisin,  when  a  disseisor  being  a  body  natural,  41 3,  dieth  naturally,  410, 
seised  in  fee  simple,  385.  387,  or  a  donee  in  taile  from  a  disseisor  dieth  seised  in 
taile,  386,  387,  in  possession,  388,  and  this  by  course  of  law  doth  immediately  de- 
scend to This  issue  or  some  collateral  heir,  389.  394,  not  party  to  the  disseisin,  395. 
But  an  escheat  for  want  of  his  heir  is  not  so,  390.  And  this  putteth  him  that  hath 
right  to  bis  action  until  the  impediment  be  removed ;  as  it  the  heir  endow  his 
mother,  393,  or  that  the  disseisee  within  age  entereth  upon  the  heir  in  by  descent, 
407, 408,  in  these  cases  the  entry  of  the  disseisee  is  revived,  409. 

Upon  an  abatement  between  brethren ;  as  if  the  younger  entered  upon  lands  de- 
scended to  the  eldest,  the  eldest  not  having  made  any  actual  entry,  396,  and  dieth, 
such  descent  taketh  away  no  entry,  396.  So  it  is  of  two  coparceners,  if  one  enter 
into  the  whole,  398,  but  if  he  which  abateth  were  a  bastard  in  the  law  of  the  land, 
yet  a  mutter  in  the  spiritual  law,  and  died  seised  without  interruption,  such  descent 
kdoth  not  only  bar  the  mutter  of  his  entry,  but  also  of  his  action,  399,  400,  401. 

In  regard  of  their  estates,  lessee  for  years ;  for  he  leaveth  the  reversion  in  the  heir 
which  is  in  by  descent,  411,  but  it  is  otherwise  of  a  tenant  for  term  of  life,  411. 

/-Of  time  in  which  the  disseisin  and  descent  was,  viz.  if 
•tk.  ~:~.M~  I  it  be  in  time  of  war,  it  taketh  away  no  entry,  412. 
fJ£2T^'l  (Exprewly. 

lances.        ■  Of  making  the  J    Implicatively,by  bringing  of  an  action, 


What  manner 
of  persons 
shall  not  be 
prejudiced 
by  such  de- 
scents. 


In  respect 

.    of 


claim. 


< 


The  privileges 
of  the  persons 
of  such  as 
should  make 
their  claim. 


For  defects 


< 


\but  if  a  descent  be  cast  dum  curia  ad- 
visart  vult,  quart,  422. 

{Infancy,  402. 
Coverture,  403,  if 
no   title    of    entry 
were  given  but  only 
the  coverture,  404. 
In  others ;  as  the  heir  shall  avoid  a 
descent  cast  in  the  time  of  his  ancestor 


< 


A.  For  impediments.* 

I  By  recluse  of  their  , 
^persons  of  necessity. 


de  rum  tone  memory,  as  well  as  he  shall 
a  feoffment ;  neither  of  which  the  an- 
Lcestor  himself  could  avoid,  405,  406. 
iFor  impediments.     Vide  A.  infra. 

{About  the  king's  affaire,  439. 
Otherwise,  for  such  by  intendment,  cannot  have 
notice  of  things  done  in  the  realm,  440,  and  such 
should  not  have  been  barred  by  a  fine  before  the 
statute  of  nonclaim,  441. 
Compulsive ;  as  if  he  were  in  prison,  436,  for  neither  out- 
lawry, nor  recovery  by  default,  shall  bar  such  an  one,  which 
are  matters  of  record,  437,  438. 

Civil  t  for  the  aid  of  their  profession ;  therefore  if  one 
enter  into  the  lands  of  an  abbey  in  time  of  vacation,  and 
die  seised,  qtiere  if  such  descent  shall  bar  the  next  elected 
abbot  of  his  entry,  443. 


Continual  Claim.     Lib.  3.  Cap.  7. 


i 


f  How  this 
claim  must 
be  made. 
For  this 
consider 


The  persons 
whichshould 
make  it 


The  circumstances 
in  making  of  it, 


i  The  operation 
I  of  it  when  it 
Lis  made. 


< 


He  himself  which  then  hath  title  of  entry,  whose  claim  shall  avail  for 
those  in  remainder  or  reversion,  416. 

Some  other  for  him ;  as  his  servant ;  which  being  made  by  his  com- 
mandment, and  in  his  name,  sufficeth,  if  it  be  made  in  such  effectual 
manner  as  the  master  himself  durst  have  done  it  at  the  time  of  the 
commandment  given,  432,  433,  434,  otherwise  gucrv  how  it  shall 
avail*  435. 

Of  time.  It  must  needs  be  made  within  the  year  and  day  of  the 
death  of  the  disseisor,  else  it  giveth  no  benefit  of  entry  to  the  dis- 
seisee, 423,  424,  425.  427,  428. 

{In  the  land  whereof  one  is  disseised,  or  in  parcel  of  it, 
in  the  name  of  all  in  the  same  county,  417,  418. 
If  one  dare  not  enter  into  the  land  of  itself, then  in  some 
place  so  near  the  land  as  he  dare,  419,  420,  421. 
For  purging  the  present  tort,  it  defeateth  the  estate  upon  which  the  claim  was 
made ;  as  if  it  were  upon,  a  tenancy  in  taile,  the  continuance  of  occupation  after- 
wards is  a  new  disseisin,  which  giveth  a  fee,  429,  for  which  the  claimor  may  maintain 
an  action  of  trespass,  or  quare  vi  et  armis,  fyc.  or  upon  the  statute  5  H.  2.  7.  or 
8  H.  6.  9.430,431. 

For  preserving  the  future  right  of  entry  after  such  claim  made ;  for  then  the  entry 
of  the  claimor  is  congeable,  notwithstanding  the  descent  of  any,  414,  415.  422. 


t 
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In  the 
matter 
whereof    # 
it  is  made; 
for  either 
it  is  -    - 


Releases.     Lib.  3.  Cap.  8. 

f Of  lands,  444. 

rReal,  which  barreth  not  an  entry,  490. 

I  Personal,  which  barreth  not  the  reprisal  of  personal  things, 


Of  other 
things; 
as     - 


/Waste,  492. 


< 


Actions^     497, 498. 

[Either  of  these  is  a  bar  of  mixt  actions;  as  •  |ass^  IS 

Appeals ;  which  barreth  an  appeal  of  murder  or  robbery ;  and  so  doth  a 
release  of  all  manner  of  actions,  600,  501,  and  an  appeal  of  mayhem  by 
a  release  of  actions  personal,  502. 

Errors ;  for  other  releases  bar  not  by  bringing  a  writ  of  error  to  rererse 
an  outlawry,  503. 

Executions ;  which  a  release  of  all  actions  will  not  bar,  unless  it  be  a 
teirefucuu  after  the  year,  504,  505,  506,  507. 

All  manner  of  demands.     This  is  the  surest  release,  508,  509, 510,  but 
.a  release  of  all  manner  of  quarrels,  qxutre  of  what  effect  it  is,  51 1 . 
fin  deed,  447. 

By  a  descent  without  actual  entry,  448. 

r  If  the  tenant  in  a  precipe  alien  depend- 
By  suit  I  ing  the  suit,  a  release  to  him  notwith- 
rdtt 


i 


a 

a 


f  Of  the 
freehold, 


a 

i 

I 


In  the 
manner 
of  making, 
of  it  in 
respect 
of     -     - 


The  per- 
sons to 
whom  a 
release  of 
right  of 
land  may ' 
be  made; 
either 
to  the 
tenant 


< 


in  law  U  standing  is  good,  490,  491. 


-   - 1    To  the  vouchee,  who  is  supposed  tenant 
tin  the  eye  of  the  law,  491. 


< 


In  possession ; 
as  to     -    - 


''How  it 
inureth. 


6 


By  reason  of  an  ancient  right  remaining  in  him 
to  whom  the  release  is  made ;  as  between  lord  and 
tenant,  if  the  latter  be  disseised  in  regard  of  the 
privity,  this  release  is  good  as  to  the  extinguish- 
ment of  the  seigniory,  454.  458,  but  a  release  to 
the  tenant  which  hath  made  a  feoffment  is  void,  457, 
so  it  is  between  donor  and  donee  in  tail,  455,  so 
between  lessor  and  lessee,  but  then  the  rent  only  is 
extinct,  and  not  the  reversion  given  away,  456. 
Jn  law,  447. 

Lessee  for  years,  after  his  actual  entry,  459,  leasee  at 
will,  as  it  seems,  460,  but  not  to  him  that  occupieth  only 
by  permission  of  the  owner  without  any  lease,  and  that 
is  for  want  of  privity,  461,  unless  it  be  between  feoffor 
and  feoffee  upon  confidence,  461,  462,  463. 
In  reversion  sometimes ;  as  if  a  disseisor  make  a  lease  for  life,  449,  but 
not  to  one  in  remainder  in  droit,  451,  and  such  a  release  shall  benefit  the 
^particular  tenant,  if  he  have  the  deed  to  show,  et  d  conveno,  453. 
.The  form  of  a  release.     Vide  A.  infra. 

{Mitter  V estate,  as  between  jointenants,  805. 
Mitter  le  droit,  as  between  disseisor  and  disseisee,  S06.  466. 
Extinguishment,  307, 308,  and  this  is  where  he  to  whom  die 
release  is  made  cannot  have  the  things  released ;  as  between  lord 
and  tenant  for  service,  or  for  rent  charge,  or  common,  479, 480. 
"  Entitled  by  the  right ;  as  if  the  releasee  had  accepted  it  of  a  stranger  upon 
condition,  or  had  granted  a  rent  charge,  he  shall  avoid  neither  of  them 
by  a  release,  without  an  actual  entry  of  him'who  had  right,  476,  477. 
If  there  be  two  disseisors,  and  the  disseisee  release  to  one  of 
them,  he  shall  hold  out  his  companion ;  but  a  release  to  one  of 
the  feoffees  of  a  disseisor  inureth  to  both,  472,  473, 474, 475. 
If  an  infant  disseisor  alien  in  fee,  the  alienee  dies,  to  whose 
heir  the  disseisee  releaseth,  he  shall  bar  the  disseisor,  continuing 
yet  within  age,  in  a  writ  of  right,  478.  481,  482, 483, 484, 485, 
in  which  wnt  the  mere  right  cometh  in  question,  and  not  his 
lawfulness  of  possession,  486,  487.  489,  and  he  must  count  in 
seisin  of  him  or  his  ancestors,  and  prove  it  according  to  the 
t count,  514. 

{A  release  of  real  actions  can  be  pleaded  by  none  but  the  tenant  of  the  land,  494. 
If  a  disseisor  make  a  feoffment,  &c.  and  yet  take  the  profits,  and  the  disseisee 
releaseth  unto  him  all  real  actions,  and  yet  sueth  afterwards  a  writ  of  entry,  in  nature 
of  an  assise  against  him,  quare  how  the  disseisor  shall  plead  this  release  to  take  any 
advantage  thereby,  499. 

That  no  future  right  passetin    Qf      d  b    d  obligation  before  the  day 

\tt"  ^  tJ^rafe  IJ^ent  U  gooT 512,  ofTrent  service  before 
a  re,eate  >    {  445,  446,  therefore  a  releasej  *•  da*  YOld'  618' 

If  it  be  made  to  enlarge  an  estate,  the  estate  intended  must  be  made  and  ex- 
pressed, 465. 468,  but  if  the  releasor  hath  but  a  right,  469,  470,  or  if  the  releasee 
had  a  fee  before,  it  needeth  not,  467. 
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Against 
Lstrangers 


{ 


- 

H 


Claim- 
ing of 
\wrong. 


How  it 


for  the  which 
note, 
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Confirmation.     Lib.  3.  Cap.  9. 

The  form  of  it,  515,  in  which  these  words  dedi  et  concern  amount  to  as  much  as  confirnavi,  681, 
which  (as  some  others)  inureth  by  way  of  extinguishment ;  as  where  the  lord  granteth  his  rent  to  the 
tenant,  or  the  grant  of  a  rent-charge,  543,  544. 

*     Where  it  enureth,  viz.  where  there  is  such  a  possession  before  whereupon  a  confirmation  may 
work ;  therefore  if  one  take  away  my  villein  in  gross,  and  I  confirm  his  estate,  it  is  void,  541, 542. 
-       rExpressly. 

.   .  I     By  implication  j  as  if  the  heir  of  a  disseisor  being  in  by  descent,  die  disseisee 

w      I  joineth  with  him  in  a  feoffment,  here  is  the  confirmation  only  of  the  disseisee,  and  the 

™      I  feoffment  of  the  other ;  but  if  the  disseisee  shall  bring  a  writ  of  entry  in  thejxr  et  ad 

'   lagainst  the  feoffee,  quetre  how  he  shall  plead  this,  534. 


o 

o 

H 

«2 


< 


v. 


§ 


o 


f    Merely  to  confirm  an  estate  made  before,  which  is  the  proper  force  of  it;  for 
J  confirmare  idem  est  quod firmum  facer e ;  as  when 


< 


To 
what 
pur- 
JjK»e. 


confirmeth  the  estate  of  the 
disseisor,  519,  520,  521,  522,  or  of  a  lessee  to  a  disseisor,  or  a  rent-charge  granted 
by  a  disseisor,  though  he  after  enter  into  the  land,  quaere  de  hoc,  527,  or  when  the 
lessor  confirmeth  the  grant,  529.  547,  or  the  lessee  of  his  lessee,  516,  517,  or  when 
the  lord  confirmeth  the  estate  of  the  tenant  of  the  land  where  the  seigniory,  rents, 
and  common,  remain  notwithstanding,  535,  636,  537,  or  where  the  parson  of  a 
church  charaeth  his  glebe  by  the  confirmation  of  the  ordinary  or  patron  seised  in 
fee,  it  is  made  perpetuall,  528.  648,  qtuere,  whether  the  patron  and  chaplain  may  not 
do  the  like,  530. 

To  commence  presently,  524. 626. 533. 

To  take  effect  by  way  of  remainder,  523,  where  it  is 

necessary  to  have  these  words,  to  have  and  to  hold,  525, 

but  by  neither  of  both  a  rent-charge  can  be  enlarged  by 

confirmation,  but  by  new  errant  upon  surrender  of  the 

[  old ;  but  the  rent  in  ette  before  may  be,  548,  549. 

By  altering  of  it  j  as  a  lord  by  confirmation  may  diminish  the  services 

of  his  tenant,  but  not  exchange  them  for  other  or  reserve  new,  538, 539, 

unless  he  alter  it  by  frankalmoigne,  which  indeed  is  no  corporal  service, 

1540. 


r 


To  con- 
firm with 
some  ad- 
dition. 


By  enlarging 
the  estate 
confirmed. 


< 


f 


The  par- 
ty whic 
should 
attorn 


i 

s 


Attornment.     Lib.  3.  Cap.  10. 

Wheresoever  the  lord,  or  he  in  reversion,  grants  the  service  of  his  tenant,  or  what  lies  in  rever- 
sion  by  deed,  551. 568.  Without  attornment  (which  is  nothing  but  a  consent  to  the  grant)  made  to 
the  grantee  in  the  life  of  the  grantor,  the  grant  is  void ;  therefore  if  one  make  two  several  grants 
to  two  several  persons,  he  to  whom  the  attornment  is  first  made  shall  have  it,  552,  and  a  reversion 
barely  granted  without  attornment  settleth  not,  567.  But  if  it  be  granted  by  fine,  the  reversion 
settleth  without  attornment j  but  the  conusee  cannot  punish  waste,  or  have  relief,  or  other  things 
lying  in  distress,  without  it,  579,  580, 581,  5S2.  So  they  who  claim  by  grant  cannot  avow  with- 
out attornment,  but  such  as  claim  by  escheat,  583,  584,  or  by  devise,  may,  585,  586. 

Have  suffici      f    Where  one  jointenant  releaseth  to  another,  there  lessee  need 

*ub      -     ent  before  the  s  not  atu>rD» 674# 

tVwCch  i  want •  as.        I     Where  taere  a  k****  »r  Kfc»  th*  remainder  for  life,  and  the 

1  U       »  ■*»         Uessor  releaseth  in  fee  to  him  in  the  remainder,  575. 

Be  the  same  person  which  granteth;   for  then  he  cannot  attorn  to  his  own 
grant,  578. 
Where  services  be  granted  to  the  tenant,  who  hath  as  great  estate  in  the  tenancy  as  the 
grantor,  hath  in  the  seigniory ;  for  there  it  enureth  by  way  of  extinguishment,  561. 

"    Upon  grants  of  seigniories,  the  tenants  of  the  manor  must  attorn,  but  not  the 
tenants  at  will,  553.    If  it  be  in  lease,  he  in  the  reversion  must  attorn,  for  he  is 
tenant  to  the  lord,  554. 562,  but  he  in  remainder  must  not,  for  then  the  par- 
ticular tenant  is  tenant  at  to  make  avowrie,  557,  and  if  there  be  mesne  and 
(J  tenant,  the  mesne  must  attorn,  555. 

Upon  grant  of  a  reversion,  the  tenant  of  the  freehold,  571,  and  tenant  in 
tail  may  attorn,  but  be  is  not  compellable,  570. 
Upon  grant  of  a  remainder,  the  particular  tenant,  569. 
I.  Upon  grant  of  a  rent  charge,  the  tenant  of  the  freehold,  556. 
"    Expressly,  551,  where  the  attornment  by  one  iointenant,  566,  or  by  one  kind  of  service,  if  it 
be  held  by  divers,  563,  564,  is  as  effectual  as  if  it  were  by  all,  because  the  seigniory  is  entire. 

Bv  accenting    [®*  a  aversion,  558,  559,  560. 

«/*kl\S«>     \     Of  a  remainder :  as  where  the  estate  of  the  tenant  for  life  is  con- 

of  the  grant     \torf  wWl  t  MW5adtrf  5TI> 

By  giving  a  penny  as  seisin  of  the  rent,  which  includes  an  attornment,  but  not  other- 
wise, 565. 
By  re-entering  into  his  term ;  as  if  lessor  enter  upon  his  lessee  for  years,  or  life*  a 


"By  what  per- 
son, viz.  al- 
ways by  him 
who  is  tenant 
to  the  grantor ; 
therefore 


klrj%  *    4Vw%4*«v«  «*«  t>     0%  v%*\   4 1*4%   I* 
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Discontinuance.    Lib.  3.  Cap.  11. 


Discontinuance 


. 


What  it  is,  viz.  when  by  wrongful  alienation  of  land,  he  which  hath  right  cannot 
enter,  but  is  driven  to  his  action,  509. 

/"Abbot, 

Bishop, 

[Part  of  his  deanery, 
652. 
Part  of  the  lands  of 
the  dean  and  chapter, 
it  is  not,  652. 

Ufcf  aster  of  an  hospital,  657. 


f  Politick; 
as  an 


When 
it  is ;  in 
which 
observe 


''Contingency. 


A,  For  a  time 
only,  and  that  < 
depending 
upon 


..Condition* 


May  discon- 
tinue. They 
are  either     \ 
bodies 


What 
per- 
sons 


alien 


< 


Tenant  in  tail,  and  driven  them 
which  have  right  to  their  forme- 
don    in    descender,    595,    remain- 

/  I  Natural./ <ta>    597»    reverter,    696,    as    the 

*  ■  case  is. 

The  husband,  if  he  alien  his  wife's 
land,  694. 

May  not,  viz.  the  parson  or  vicar  of  a  church,  because  they 
have  no  fee  simple,  643, 644, 645,  646,  647,  for  a  fee  may  be 
in  abeyance,  648,  as  when  tenant  in  tail  releaseth  all  his  right 
Iwto  a  disseisor,  649,  or  when  he  granteth  all  his  estate,  650. 

f    By  feoffment  with  livery,  611.  651,  to  some  other 
than  he  in  the  reversion,  625, 626. 

Release  without  warranty  descending  on 
him  whose  land  is  discontinued,  698.  600, 

f  For  the  601'  6°2'  603'  604f  606'  °06,  612> 


I 


But 
not  by 


How  it 
may  be* 
made. 


For  the  manner 
^of  the  estate.  . 


Confirmation,  607, 608,  609,  610. 

Grant,  627,  628,  although  the  grant  by 
fine,  618,  unless  there  was  a  new  rever- 
sion gotten  before  by  the  discontinues ;  as 
{  if  tenant  in  tail  make  a  lease  for  life, 
and  after  grant  the  reversion  in  fee, 
620,  621.  623,  but  then  it  must  be  exe- 
cuted in  the  life  of  the  tenant  in  tail,  622. 
629. 

Devise,  624. 

Escheat,  because  the  lord  in  such  case 
claimeth  not  in  by  the  discontinuance, 
1642. 

'  Before  discontinuance,  the  discontinuor 
must  be  seised  of  that  estate  which  is  dis- 
continued at  the  time,  or  else  there  is  no 
discontinuance,  637,  638, 639, 640,  641. 


I 


After  discontinuance, 
bow  long  it  shall  so, 
continue. 


For  ever,  until  the 
right  be  re-continu- 
ed by  an  action. 

For  a  time  only, 
fid*  A.  infra. 


Where  the  tenant  in  tail  maketh  a  gift  in  tail,  or  a  lease  for  life 
I  reserving  the  reversion  to  himself,  630.  ' 

j     Where  a  husband  haying  issue  by  his  wife,  who  had  issue  also  by 
a  former  husband,  alieneth  for  life,    the  feme  dyeth,  lessee  for  life 
surrendereth  to  the  baron,  after  the  death  of  lessee  for  life  the  heir 
t may  enter  without  question ;  quere  if  he  may  not  before,  636. 

In  fait;  for  if  the  discontinuor  enter  for  breach  of  a  condition, 
the  discontinuance  is  purged,  632. 

In  law;  as  if  an  infant  discontinue,  and  die  in  his  infancy;  for 
seeing  such  alienation  should  not  have  barred  the  infant  himself  it 
seemeth  it  shall  not  bar  others,  633, 634, 636.  '    * 
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Remitter.    Lib.  3.  Cap.  12. 


Rxjutteb. 


The  reason  of  the  name,  vis,  it  it  an  ancient  term  in  law  when  a  man  hath  two  titles  unto 
lead,  and  he  oometh  to  pon anion  by  the  latter ;  and  when  he  is  in,  the  law  supposeth  him 
in  by  the  former,  which  is  the*  rarer  title,  659,  and  the  canse  hereof  is,  because  he  hath  no 
man  against  whom  to  bong  his  action  for  his  former  title,  601. 

To  whom,  $ciL  to  none  but  such  as  have  a  freehold  in  deed  or  law  cast  upon 
them,  680,  681, 689,  663. 


< 


When  it 
happen- 
eth. 


< 


How  this 
freehold, 
which 
is  the 
puisne 


By  descent,/ 


Natural ;  as  if  tenant  in  taile 
discontinue,  and  after  disseiseth 
the  discontinuee,  and  die,  the  issue 
in  taile  is  remitted,  669.  662, 
notwithstanding  a  recovery  by 
feigned  title  j  which 


r  If  it  be  not  exe- 
cuted, be  shall 
bar  his  execution, 


< 


If  it  be  execut- 
ed, he  shall  sana- 
[£,688. 


( 


sion,  must 
come. 


By  act  of 
law; 


Bypurchase,/ 


Civil ;  as  if  an  abbot  or  bishop  alien,  and  the 
alienee  enfeoffeth  him  again  with  license,  his  succes- 
sor is  remitted,  and  shall  hold  discharged  of  all  mesne 
^incumbrances,  686,  687. 

As  if  the  heir  in  taile  within  age  many 
with  the  discontinuee,  666. 

Or  upon  disclaimer  of  the  discontinuee, 
]  which  the  demandant  cannot  hinder,  but 
I  in  such  actions  where  damages  are  to  be 
[recovered,  691, 693. 

Where  his  entry  is  congeable :  there 
the  taking  of  any  estate  otherwise  than  by 
indenture,  or  matter  of  record,  will  not 
estop  him  of  his  remitter,  693, 694,  695, 
696. 


By  the  act 
of  the 


party 
himself. 


< 


Where  his  entry  is  not*  congeable, 
Vide  A.  infra. 


Bv  his  disagreement  thereunto ;  as  if  tenant  in  taile  enfeorle  his  son,  and 
another  and  maketh  livery  to  the  other,  684. 


A,  Where  his  entry  is 
not  congeable,  there 
his  folly   in  taking . 
any  thing  from  the( 
discontinuee    must 
be  excused, 


By  other  imper- 
fections where- 


Infency. 


r^^ZTtS  Coverture;   as  if  the 


the  discontinuee  lease, 
it,  666.  671,  672,  or 
the  disseisee  of  the 
discontinuee  lease  it, 
678,  to 


< 


'  Baron  and  feme,  although  it 
were  by  fine,  669,  for  in  taking 
any  thing  she  shall  not  be  exa- 
mined. 679.  Yet  the  baron  cannot 
bar  his  lessor  in  an  action  of  waste, 
667,  but  the  feme  in  default  of 
her  baron  at  the  grand  distress 
may,  668,  669,  and  she  shall 
maintain  an  assise  against  him  for 
entry  afterwards,  679,  and  if  this 
be  but  of  a  particular  estate,  they 
in  reversion  or  remainder  are  re- 
mitted also,  673. 

The  feme  only,  if  the  baron 
were  then  absent,  and  after  agree 
unto  it,  677. 


\ 
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ANALYSIS   OF  LITTLETON. 


Warranty.     Lib.  3.  Cap.  13. 


The  several 


'  Lineal,  when  a  man  maketh  a  feoffment  with  warranty,  and  this 
descends  to  his  son ;  the  cause  of  which  name  is  not  for  the  lineal  descent 
of  it,  but  because  the  land  Should  have  lineally  descended  if  such  war- 
rant* had  not  been,  70S.  706.  715.  The  like  is  of  the  feoffinent  of  the 
mother  with  warranty,  713,  714.  , 


Collateral.  This  is 
where  he  that  maketh 
the  warranty  is  collate- 
ral to  the  title ;  and  he 
upon  whom  the  war-, 
kinds  of  it ;  I  ranty  descendeth  can*  ' 
which  are  |  not  convey  the  same 
land  from  the  war- 
rantor, 705.  717 ;  as 


Washantt.     i 


If  the  father  disseise  the  son,  and  after  make  a 
feoffment  with  warranty,  704. 

If  a  man  be  disseised  of  lands  in  fee,  and  have 
issue  two  sons,  the  youngest  releaseth  with  war- 
ranty, this  is  collateral  to  the  eldest,  707,  708. 

If  the  disseisee  were  of  lands  in  taile,  the 
warranty  of  the  uncle  is  collateral,  719.  And 
so  if  a  man  have  three  sons,  and  entail  his  land 
to  the  eldest,  with  remainder  to  the  second,  Arc. 
and  the  eldest  doth  discontinue  with  warranty, 
716. 719.  As  it  is  of  sons,  so  it  is  of  daughters, 
710. 


Commencing  by  disseisin ;  as  if  the  rather,  flee,  being  lessee  for  years, 
or  at  will,  of  his  sons,  make  a  feoffment  with  warranty,  698,  or  if  he  be 
jointenant  with  his  son,  and  make  a  feoffment  of  all  the  warranty,  700. 
So  if  guardian  in  socage  or  chivalry  make  feoffment,  699.  So  if  a  disseisee 
immediately  make  a  feoffment  over  with  warranty,  702,  or  if  one  make  a 
feoffment  of  the  house  of  A,  B.  with  warranty  to  barretors  of  the  country 
for  fear  of  whom  A.  B.  departeth  the  house,  701. 

The  quality  f  What  words  will  make  a  warranty,  viz.  Warrantho  only,  733. 
I  .of  it-  1  What  effect  a  warranty  is  of,  viz.  to  bar  or  rebutt,  flic.     Vide  A.  infra. 


A.  What  effect  a 
warranty  is  of, 
viz.  to  bar  or  I 
rebutt,  flic. ; 
where  note, 


What  warranties 
do  bar,  viz. 


< 


Lineal,  for  lands  in  fee,  but  not  in  fee  taile  without  assets, 
713. 

Collateral  barreth  both,  but  in  cases  especially  provided, 
712,  as  by  the  stat.  of  Gloucester  the  warranty  of  the  tenant  by 
the  curtesy  barreth  not  without  assets,  although  it  be  by  fine 
levied  by  the  husband  only,  724. 728, 729, 730, 731 ,  732.  But 
tenant  in  dower  or  for  life  are  not  within  the  statute's  compass, 
725,  yet  if  such  warranty  descend  upon  an  infant,  he  shall 
not  be  barred,  726. 

Commencing  by  disseisin  doth  never  bar,  697. 

Whom  they  bar,  viz.  none  but  those  upon  whom  they  do  descend ;  therefore 
they  must  needs  attach  in  the  ancestor,  and  the  warranty  by  devise  barreth  not, 
734,  and  warranty  doth  descend  always  upon  the  heir,  therefore  it  never  descends 
upon  the  brother  of  the  half-blood,  737,  nor  where  the  blood  is  corrupted,  746, 
746,  747,  at  the  common  law  j  not  by  custom,  as  borough  English,  or  gavelkind, 
718.  735,  736. 


How  long  they  bar, 
viz.  until 


fThe  ettate  wheromto  f At »  •*•  *"• 

they  be  annexed  be  \Vtteattd>  T41#  74a>  r48>  744. 


1 


The  warranty  be  released,  and  he  on  whom  the  warranty 
doth  descend  hath  the  release  to  show,  748. 


END  OF  THE  ANALYSIS  OF  LITTLETON. 
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COMTAIKED  19  TBB 


INDEX   TO   LORD   COKES  COMMENTARY 


IMMEDIATELY  FOLLOWING. 


A. 

ABATEMENT. 

-**    of  Write. 

Vide  Writs. 

Abbot.    Vide  Corporation. 

Abeiance. 

Abettors. 

Ability.     Vide  Capacity. 

Abjuration  and  Exile. 

Abridgment. 

Acceptance. 

Accessory. 

Accompt. 

Acquittal. 

Acquittance. 

Acre. 

Actions. 

Admeasurement. 

Administrator.     Vide  Exe- 
cutor. 

Admiral. 

Admission. 

Advowson. 
voocum. 
ce. 

Affirm. 

Age. 

Agent  and  Patient. 

Agreement.      Vide   Dis- 
agreement. 

Aid. 

Alien. 

Alienation. 

Allegiance. 

Allodium,  AUodiarii. 


Alnetunu 

Amerciament. 

Ancestor. 

Annuity. 

Appeal. 

Appearance. 

Appellant. 

Appendant. 

Apportionment* 

Approbation 

Appropriation. 

Appurtenant. 

Archdeaconries. 

Argument. 

Arms  and  Armory • 

Array. 
Arrearages. 
Assets- 
Assignment. 
Assise. 
Attainder. 
Attaint. 
Attorney. 
Attornment. 
Audita  Querela* 
Averment. 
Aumone. 
Avowry. 
Authority. 
Ayel. 


B. 


Bail. 

Bailment. 

Bailiff. 


Bank. 
Bar. 

Bargain  and  Sale. 
Baron  and  Barony. 
Baron  and  Feme. 
Barretor. 
Bastardy. 
Bedell. 
Bennerih. 

Bereivica  et  Bereorit. 
Berquarium. 
Bishop. 
Blood. 
Bokeland. 
Bona. 

Bordarii  et  Borduanni. 
Boscus. 
Bote. 

Bovata  Terrce. 
Briga. 
Bruera. 
Burgage. 
Burgebote. 

Burgh  English.    Vide  Cus- 
tom. 
Bye  and  Byan* ' 

C. 

Capacity. 

Castle. 

Castle-guard. 

Causd  Matrimonii  fresh* 

cuti. 
Certainty. 

Certificate.     Vide  Trial. 

Cessavit. 


_tiVA_ 
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Cessavit. 

Challenge. 

Champerty. 

Chance  Medley. 

Charge  and  Discharge. 

Charters. 

Chase.     Vide  Forest* 

Chattels. 

Chevage. 

City. 
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Defence. 

Deforcement. 

Degrees. 

Demand. 

Demurrer. 

Dene  and  Denne. 

Denizen. 

Departure. 

Deraignment. 

Detinue. 


Claim.       Vide    Continual    Devise. 


Claim. 
Clergy. 
Clifford. 
Coleberti. 

Collusion.     Vide  Covin. 
Combe. 
Commote. 
Commission. 
Common. 
Conclusion.  Vide  Estoppel.    Distress. 
Condition.  Divorce. 

Confirmation. 
Consanguinity. 


Dilapidations. 

Disability. 

Disceit. 

Discent. 

Disclaimer. 

Discontinuance* 

Disparagement. 

Disseisee  and  Disseisor. 

Disseisin. 


Donatives. 
Double  Plea. 


Constable.    Vide  Marshal.     Dower. 


Continual  Claim. 

Contract. 

Conusans  of  Pleas. 

Cope. 

Copyhold. 

Cornage. 

Corody. 

Corporation. 

Corruption  of  Blood. 

Cosinage. 

Costs.     Vide  Damages. 

Cotterelli  and  Cottagium. 

Covenant. 

Coverture. 

Covin  and  Fraud. 

Count. 

Court. 

Cut  in  vita4. 

Curtesy  of  England. 

Custagia. 

Customs. 

D. 

Damages. 

Date  of  a  Deed. 

Day. 

Dean  and  Chapter. 

Debt. 

Decies  tantum. 

Deeds. 

Default. 

Defeasance. 


Drenchs. 

Droit.     Fide  Right. 
Dunumf  Duna,  Dun. 
Dumjuit  infra  atatem. 
Dum  nan  compos  mentis. 

E. 
Eire. 
Election. 
Elegit. 
Elopement. 
Emblements. 
Embracery. 
Entry  Congeable. 
Error. 
Escheat. 
Escheator. 
Escrow. 
Escuage. 
Espial 

Essoin.     Vide  Protection* 
Estates. 
Estoppel. 
Estovers. 
Etymologies. 
Evidence. 
Examples. 
Exception. 
Exchange. 
Excommunication. 
Execution. 
Executors. 


Exposition  of  Words. 

Extent. 

Extinguishment. 

Extortion. 

Ey. 

*    F. 

Falsifying  of  Recoveries. 

Fealty. 
Fee  simple. 
Fees. 
Felony. 
Feoffment. 
Ferdvoit. 
Ferlingus. 
Fines  to  the  King. 
Fines  of  Lands. 
Firma. 
Folkland. 
Forcible  Entry. 
Forest,  Park,  Chase,  War- 
ren. 
Forfeiture. 
Forejudges 
Formedon. 
Frankalmoign. 
Frankmarriage. 
Frassetum. 
Freebank. 
Freehold. 
Frith. 
Frustum  Terra?. 


G: 

Gavelkind. 

Glebe. 

Glyn. 

Grand     Serjeanty. 

Serjeanty. 
Grange. 
Grants. 
Grava. 
Guardian. 
Gurges. 


Vide 


H. 

Habendum. 

Haga. 

Haugh  and  Hough. 

Heir. 

Heirloom. 

Herbage. 

Heresy. 

Heriot. 

Hida  Terra. 

Hirst  and  Hurst. 

Helm  and  Hulmus. 


Holt. 


CONTAINED   IN   THE   FOLLOWING   INDEX.     (briiQ 


Holt. 
Homage* 


Auncestrel. 


Homicide. 

Hope. 

Horogeld. 

Hors  de  son  Fee. 

Hospital. 

Hotchpot. 

Howe  and  Hoo. 

I.  J. 

Jampna. 

Ideot 

Imprisonment. 

Incident.     See  Appendant. 

Incumbent. 

Indenture. 

Indictment. 

Infant. 

Infranchisement. 

Inheritance. 

Inrohnents. 

Instant. 

Institntion. 

Intention  of  the  Parties. 

Interesse  Termini. 

Interest 

Intrusion. 

Jointenants. 

Jointure. 

Ireland. 

Issue. 

Judgment. 

Jugum  Terra. 

Juncaria  S§  Joncaria. 

Jvrisutrum. 

Juror  and  Jury. 

Justices. 

K. 

King. 
Knight. 
Knight's  Service. 


Leper.  O. 

Lestces  et  Lesues.  Obligation* 

Librata  Terra.  Occupant. 

Licence.     Vide  Authority.  Occupation. 

Ligeance.  Office  and  Officers. 

Limitation.  Office  or  Inquisition. 

Livery  out  of  the  Handd  Ordinary. 


nig* 
noL 


Kno 


L. 
Laches. 
Lagaman. 
Lannemanni. 

Lapse.  VideQuarelmpedit. 
Law. 

Lea  wad  Ley. 
Leases,  Lessor,  Lessee. 
Lectures. 


of  the  King. 
Livery  and  Seisin. 

M. 

MachicollarcetMachecouare. 

Maihem. 

Maintenance. 

Manor. 

Manumission. 

Marches. 

Marchet. 

Maremium. 

Mariscus  et  Mora. 

Marriage. 

Marshall. 

Maxim. 

Mayor  and  Commonalty. 

See  Corporation. 
Meason. 
Merchants. 
Merger. 
Mesne. 
Messuagium. 
Minera. 

Miscontinuance. 
Mise. 

Modo  et  forma. 
Monasteries. 
Money. 
Monk. 
Monster. 
Mortdancestor. 
Mortgage. 
Mortmain. 
Mulier. 
Multitude. 
Murder. 
Mute.    See  Treason. 

N. 


Ouster  te  Main.  See  Livery. 
Out  of  the  Realm. 
Outlawry. 
Oxgang. 

P. 

Pannel. 

Pardon. 

Park.    See  Forest. 

Parliament. 

Parol  demur. 

Parson  and  Patron. 

Partition  and  Parceners. 

Pascuum  et  Pastura. 

Patents.  #  See  Grant,  King* 

Payment.' 

Per  qua  Servitia* 

Pew. 

Piracy.      See  Attainder, 

Felony. 
Place. 

Pleadings  and  Pleas. 
Plenarty. 
Flight. 

E  lough-land, 
ossession. 
Possibility. 
Pound. 
Pracipe. 
Praemunire* 
Prasumptio. 
Prerogative. 
Prescription. 
Presentation. 
Presumption. 
Primer  Seisin. 
Privies  and  Privity. 
Profession. 
Property. 

Proprietate  probanda4. 
Protections. 
Protestation. 
Proviso. 
Pudzeld. 
Purchase. 


Name. 

Niefe. 

Nobility. 

Nonage.  _ 

Non  compos,  $c.   See  Dam    Purpresture. 

non  compos.  n 

Nonsuit.  y 

Notice.  Qyuare  Impedti* 

Nuisance.  Qparentena. 


Quarrel. 


4U&*. 
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Quarrel. 
Queen. 
QtieJEjtete. 
Quid  Juris  damat. 
Quod  Ei  deforceat. 

fv. 

Rodmans  et  Radchemistres. 

Ransom. 

Rape. 

Rationabili  Parte  Bonorum. 

Ravishment  of  Ward. 

Rebutter. 

Recluse. 

Record. 

Recovery. 

— —  in  Value. 

Redisseisin. 

Register  of  Writs. 

Relation.^ 

Releases. 

Relief. 

Remainder. 

Remitter. 

Rents. 

Replevin. 

Report. 

Request. 

Resceit. 

Rescous. 

Reservation. 

Responsalis* 

Resummons. 

Retainer. 

Retraxit, 

Reve. 

Reversion. 

Reviver.    See  Extinguish* 

ment. 
Revocation. 
Richel. 
Right. 
Riot. 
Robbery. 
Ruscana. 
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Traverse. 

Treason. 

Trespass. 

Trial. 

Twaite. 


Scutagium. 

Seals. 

Seisin. 

Selda. 

Selio  Terra. 

Sequatur  sub  sue  Periculo. 

Serjeanty. 

Services. 

Shaw. 

Sheriff. 

Shire. 

Simony. 

Socage. 

Sokemans  et  Sohnannu 

Solinum  et  Solinus  Terra* 

Stadium  Terra. 

Stagnum. 

Stanlaw. 

Statutes  in  General. 

Statute  Mag.  Chart. 

Statute  Merchant  and  Sta-    TT 

pie.    See  Execution,  fr.    U8UrPatM»- 
Steihe  seu  Stede. 
Steward. 
Stowe. 

Summons  and  Severance. 
Surrender. 
Suspense. 

T. 
Tail 
Tail    after    Possibility   of 

Issue  extinct. 
Taini  et  Tainland. 
Tallage. 

Tenant'  at  Will  and  Suf-    ££"  *  ££*• 

JVtt  seu  Wtia. 


U.V. 


Vaccaria. 

Valuation. 

Venire.     See  Trial. 

Ventre  inspiciendo. 

Verdict. 

Vestura  Terra. 

Village. 

Villenage  and  Villein. 

Virgata  Terra. 

Visitor. 

Void  and  Voidable. 

Voucher. 

Uses. 


W. 

Wager  of  Law. 

Wales. 

War. 

Wardship. 

Wardwit. 

Warranty. 

JVarreccum  seu  Warrectum 

Terra. 
Warren.    See  Forest. 
Waste. 
Way. 


Saliva* 
Scirejacias. 


S. 


ferance. 
Tenants  in  Common. 
Tender  and  Refusal. 
TeneUare  or  TaneUare. 
Tenure. 
Testament. 
Testimonies. 
Tillage. 
Time. 
Tithes. 
Tide. 
Town. 


Witness.    See  Testimony. 

Woodgeld. 

Words.     See  Exposition  of 

Words. 
Worscot. 
Worth. 
Write. 

Y. 
Year  and  a  Day. 


At 
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TO   TUB 


FIRST   PART 


OP  THB 


INSTITUTES 


OP  TOT 


LAWS   OF  ENGLAND. 


[t3»  A  separate  INDEX  to  the  NOTES  of  Hargrove  and  Butler  is  added  at  page  cxlv.] 


AB 
Abatement.    See  Writs. 

THE  etymology  of  the  word,  134.  b. 

<■>   .  The  divers  acceptations  of  the  word,  and  what 

it  properly  signifies,  ibid.  27?.  a. 
The  difference  between  an  Abatement,  Disseisin, 

Intrusion,  Deforcement,  Usurpation,  and  Pur* 

presture,  277.  a.  b. 

Abbot.    See  Corporation* 

Abeiance. 

The   signification   and   derivation   of  the  word, 

S42.  a.  b. 
Where  the  freehold  and  inheritance  of  lands,  &c. 

shall  be  in  abeiance,  342.  b. 
Where  an  estate  of  lands,  &c  in  abeiance  may  be 

aliened  or  charged,  and  where  not,  343.  a. 
'Where  by  the  grant  of  tenant  in  tail  of  all  his  estate 

or  right,  to  a  disseisor,  the  right  of  the  title  shall 

be  in  abeiance,  345.  au  b. 
Where  an  entry  or  claim  by  one  that  hath  no  right, 

shall  gain  an  inheritance  by  wrong,  which  is  in 

abeiance,  263.  b. 
The  lee-simple  of  the  glebe  in  abeiance,  by  the 

aKenaiion  of  the  parson,  and  during  the  vacancy 

o  the  parsonage,  341.  a. 
Wi  i  by  attainder,  345.  a.  b. 

Abettors. 

»  the  defendant  in  an  appeal  shall  recover 
ages  against  the  plaintiff,  and  where  not, 
b.  139.  b.     Vide  Stat.  W.  2.  cap.  12. 


AC 

Ability.    See  Capacity. 

Abjuration  and  Exile. 

How  a  person  abjured  or  exiled  is  esteemed  in  law, 

133.  a* 
Where  the  wife  of  such  person  may  sue  and  be  sued 

without  naming  her  husband,  132.  b.  133.  a. 
What  banishment  shall  be  said  in  law  a  civil  death, 

and  what  not,  133.  a* 

Abridgment.     See  Condition,  Confir- 
mation. 

Acceptance.  See  Arrearage,  Avowry, 
Condition,  Dower,  Escheat,  Remitter, 
Surrender,  Waste. 

Acceptance  of  rent  will  not  make  a  void  estate 

good,  215.  a. 
Where  the  acceptance  of  a  rent  shall  dispense  with 

a  condition  broken  for  non-payment,  and  where 

not,  211.  b.  215.  a. 
Where  the  acceptance  of  another  thiog  in  satis* 

faction  shall  be  a  good  bar  in  debt,  upon  an  oWi- 
.  cation,  and  where  not,  212.  b.  213.  a. 
Where  the  acceptance  of  a  lesser  sum  in  satis- 

faction  shall  be  a  good  bar,  and  where  not, 

212.  b. 
Where  the  acceptance  of  homage  or  fealty  shall  bar 

the  lord  of  his  escheat,  268.  a. 
Where  the  acceptance  of  rent  shall  bar  the  lord  of 

his  escheat,  and  where  not,  264.  a.  b, 

e  Where 


A 
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AC 


AG 


Where  the  acceptance  of  the  services  by  the  hands 
of  the  tenant  after  forejadger  of  the  mesne,  thall 
conclode  the  lord  paramount  of  the  arrearages  in- 
curred before,  and  where  not,  296.  b. 

Accessory. 

^ttmrani   AMutfttp     mom    At***    mAtm.    artmmnia 

152.  a. 
In  what  offences  there  may  be  accessories,  in  what 
not,  57.  a. 

Accompt.    See  Guardian,  Socage. 

The  several  kinds  of  writs  of  accompt,  and  against 

what  persons  such  writ  lieth,  ana  against  what 

not,  172.  a.  200.  b.  87.  b.  00.  b. 
Where  in  an  accompt  against  one  as  receiver  he' 

shall  have  allowance  of  expenses  and  charges, 

and  where  not,  172.  a. 
Where  an  accomptant  shall  hare  allowance  of  goods 

stolen  and  miscarried,  and  where  not,  89.  a. 
Where  an  accompt  lieth  by  and  against  an  exe- 
cutor or  administrator,  and  where  not,  89.  b. 

00.  b. 
Where  an  accompt  lieth  by  one  jointenant  or  tenant 

in  common  against  bis  companion,  and  where 

not,  172.  a.  186.  200.  b. 
A  release  of  all  duties  no  bar  in  an  accompt; 

291.  a. 
Where  in  an  accompt  as  receiver,  the  defendant 

may  wage  his  law,  and  where  not,  295.  a.    Vide 

fir.  Water  of  Law. 
Where  ana  against  whom  a  capiat  lieth  in  accompt, 

and  where  and  against  whom  not,  89.  a.    Vide 

Stat.  W.  2.  c  1. 

Acquittal. 

The  signification  and  derivation  of  the  word,  100.  a. 
The  several  kinds  of  acquittals,  istrf. 
To  what  tenure  acquittal  is  incident,  and  to  what 
not,  100.  a,  101.  a. 

Acquittance. 

Where  if  given  for  the  whole,  though  but  part  paid, 

it  is  ffood,  212.  b. 
For  rent  due  the  last  day,  when  it  shall  discharge 

all  before,  272.  a. 

Acre. 
Its  quantity  *nd  contents,  5.  b. 

Actions. 

IT*  donation  of  aa  action,  285.  a. 

The  division  of  actions,  284.  b.  285.  a. 

The  difference  between  an  action  and  a  writ,  289.  a. 

The  difference  between  an  action  and  an  execution, 

280.  a. 
A  release  of  actions  is  ao  bar  of  essentia**,  289.  a. 
A  feint  action*!,.  M1 

A  false  action/*1"*'  m-  * 

In  what  places  and  counties  actions  shall  be  brought, 

282.  a.  b.  p*r  tot,  peg. 
Where  and  what  actions  shall  be  brought  is  oon- 

Jime  omUatus,  and  where  and  what  not.    Vide 

tit.  Assise. 


Where  in  actions  for  tilings  transitory,  the  place  or 
county  is  traversable,  and  where  not,  282.  a.  b. 

In  actions  transitory  the  day  and  time  not  traven- 
able,  if  the  act  be  done  before  the  writ  brought, 
282.  a. 

Where  by  a  release  of  all  actions,  causes  of  actions 
be  released,  but  within  a  submission  of  all  actions 
to  arbitrament,  causes  of  actions  are  not  con- 

'  tained,  285.  a. 

When  they  lie  quia  timet,  100.  a. 

Cannot  be  altered  by  the  parry's  own  act,  285.  a. 

When  they  continue,  though  part  of  the  cause  ii 
determined  by  the  act  of  God,  285.  a. 

Admeasurement. 

Admeasurement  of  dower,  where  it  lieth  by  the 
guardian  in  chivalry,  and  where  by  the  heir, 
10.  a. 

Administrator.     Vide  fit.  Executor. 

Admiral. 

Hie  etymology  of  the  word,  260.  b. 

How  called  anciently,  and  how  at  this  day,  260.  b. 

The  jurisdiction  of  the  admiral's  court,  and  from 

what  antiquity,  and  according  to  what  law  tiny 

proceed,  280.  a.  b.  291.  a. 

Admission. 

The  description  and  form  of  an  admission  and  in- 
stitution of  a  clerk,  244,  a. 

Advowson, 

Advocatio  quid,  at  unde, 17.  b.  119.  b. 

The  antiquity  of  the  word,  17.  b. 

How  advoeatio  msdtstotts  and  medietas  advocation^ 

differ,  17.  b.  18.  a. 
Where  an  advowson  lies  m  tenure,  85.  a. 
Where  m  grant,  and  not  in  livery,  822.  a.  825.  b» 
Where  the  disseisee  or  issue  m  tail  after  dmcao* 

tinuance  may  present  to  an  advowson  before  re- 

continuanee  of  the  manor,  to  which,  &c  and 

where  not,  207.  a.  2S3.  b. 
Where  and  what  act  shall  put  the  patron  oat  of 

possession  of  an  advowson,  and  when  and  what 

not,  244.  b. 
Is  a  thing  of  trust,  1 7.  b.  80.  a. 


JEquirocuin  quid  et  quotuplex,  154.  b* 

Affiance. 

Affiance,  and  Affidare,  quid,  24.  a. 

AffinU,  34.  a.  157.  a. 
Age.    See  Infant. 

Age  to  alien  or  contract,  what  our  law  require*, 

and  what  other  laws,  78.  b.  172.  b.     Vtda  tk. 

Infant. 
Age  to  do  knights  service.    TuU  tit.  Knights  J|st> 

vice.  U 

Hm  several  ages  of  a  man  to  divers  purposes,  7%W 

79.  a.  j 

Th* 
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AL 
The  divers  ages  of  a  woman  to  several  purposes, 

Aca  to  be  professed  in  religion.    Vide  tit.  Pro- 

sesssos). 
Where  one  parcener  being  an  infant,  shall  have  her 

age,  notwithstanding  the  fall  age  of  her  lawefi 

164.  a.    Vide  tit.  Parole  demarre.. 
A  lease  to  one  and  his  heirs  p»  a****  t»#,  the  heft 

of  the  lessee  shall  not  have  his  age,  feSft.  a. 
Where  a  bastard  shall  have  hs  age,  244.  b. 
Where  the  heir  upon  a  disoent  by  reason  of  the  pro- 

feasaon  of  his  ancestor  in  religion  shall  have  his 

age,  248.  b. 
No  elegit  npon  judgment,  or  recognisance,  shall  be 

sued,  that  lands  descended  to  an  infant,  MO.  a. 
Where  tenant  for  life,  surrenders  to  him  in  the  re- 
version within  age,  he  shall  not  have  his  age, 

338.  b.  381.  a. 
If  the  heir  within  age  endow  his  mother,  no  efagtt 

shall  be  sued  against  her  during  his  minority,  iind* 

etubi  supra. 
Where  the  heir  shall  have  his  age  in  a  cessavit, 

MO.  b.  381.  a. 

Agent    and    Patient.        See    Executor, 
Voucher,  Remainder. 

Where  a  woman  may  endow  herself  de  la  phut  bmde, 
a,  b. 


Agreement  and  Disagreement.  See 
Acceptance,  Attornment,  Coverture, 
Damages,  Dower,  Election,  Remitter, 
Warranty. 

Where  aa  infant  or  his  heirs  may  disagree  to  his 
own  purchase,  2.  b. 

The  ben*  of  an  ideot  or  madman  to  that  of  his  an- 
cestor, tMd. 

The  husband  or  the  wife  herself  after  eovertare  to 
the  purchase  of  the  wife,  3.  a. 

Where  aa  agreement  to  the  entry  or  net  of  a  stran- 
ger shall  be  as  available  or  prejudicial  to  the  party 
as  hts  own  act  or  entry,  and  where  not,  180.  b. 
907.  a.  249.  a. 

Where  the  agreement  to  a  conveyance  whereby  an 

estate  is  after  cast  upon  the  disseisee  or  issue  in 

tail  shall  hinder  a  remitter,  359.  b. 

Where  a  feme  covert  may  disagree  to  an  estate 

determined  to  save  herself  from  damages,  380.  b. 

Aid.  See  Knight  Service,  Parceners,  Stat. 
W.  l,  cap.  6,  et  Stat.  21  H.  8,  cap.  19. 

Where  a  parson,  vicar,  &c.  shall  have  aid  of  his 

patron  and  ordinary,  341.  b. 
Where  npon  an  avowry  at  this  day  for  services,  aid 

is  grantable  of  any  man,  313.  a* 
Where  a  bishop,  abbot,  &c  shall  not  have  aid  of  the 

king,  otherwise  of  a  dean  collative,  341.  b. 


A  en.     See  Challenge,  Denizen,  Dower, 
v1  'sgeance,  Release,  Wager  of  Law. 

etymology  of  the  word,  118.  b.  128.  b. 
inscription  of  an  alien,  129.  b, 
■m  of  an  alien  born  within  the  ligeance  of  the 
Sgt  not  inheritable  either  to  other,  8.  a* 
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Where  an  alien  may  be  capable  of  lands,  lee.  to 

his  own  use,  and  where  only  to  the  use  of  the 

king,  2.  b. 
Where  and  by  what  means  hi  may  be  made  to 

inherit,  and  where  and  by  what  not,  8.  a.  129.  a. 
If  a  prior  may  sue  in  right  of  his  house,  129.  a. 
What  actions  an  alien  may  or  may  not  bring  in  his 

own  right,  129.  a. 
Alien  enemy  may  not  have  any  action*  ibid. 
Where  an  alien  may  wage  his  law,  296.  a. 
Where  a  reversion  is  granted  to  an  alien,  and  after 

denization  the  tenant  attorns,  the  king  upoaonfce 

found  shall  have  the  land,  310.  b. 

Alienation. 

The  derivation  of  the  word,  118.  h. 

What  shall  be  said  aa  alienation  to  divers  purposes, 

and  what  not,  118.  b. 
When  licence  for  alienation  first  began,  how  and 

when  taken  away,  43.  per  toe.  peg. 

Allegiance. 

How  such  oath  first  began,  and  where,  and  when  to 

be  taken,  08.  bw  172.  b. 
How  it  differeth  from  the  oath  of  fealty,  68.  b. 

Allodium,  Attodiarii. 

Quid  et  qui,  1.  b.  5.  a. 

Alnetum. 

What,  4.  b. 

What  passes  by  this  name,  ibid. 

Amerciament.     See  Pardon. 

Amerciament  what,  and  whence  so  called,  126,  b.    . 

How  it  differeth  from  a  fine,  127.  a.  Vide  tit*. 
Fines. 

The  causes  of  amerciaments  in  actions  real  and 
personal,  126.  b.  127.  a. 

Where  an  amerciament  shall  be  due  for  the  abate- 
ment of  a  writ,  and  where  not,  127.  a. 

How  ah  amerciament  anciently  was  called,  127.  a. 

Where  in  debt  for  an  amerciament  the  defendant 
shall  wage  his  law,  and  where  not,  295.  a. 

Where  issues  and  amerciaments  shall  be  levied  upon 
the  lands  which  the  jurors  or  parties  non  suit  had 
at  the  time  of  the  pannel  returned,  or  finding  of 
pledges,  and  where  not,  192.  b. 

Who  shall  be  amerced  and  who  not,  127.  a. 

By  whom  it  ought  to  be  afieered,  126.  b. 

No  capiatur  lies  for  one,  126.  b. 

When  land  is  liable  for  it,  102»  b.  • 

Ancestor. 

The  derivation  of  the  word,  78.  b. 
How  it  differeth  from  predecessor,  ibid. 

Annuity.      See  Grant;    Parson,    Rent, 

Reservation. 

The  description  of  an  annuity,  144.  b. 
Where  the  hair  of  the  grantor  shall  not  be  charged 
in  an  annuity  without  naming,  144.  b. 

e  2  Where 
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No  attaint  lieth  upon  a  verdict  in  waste,  •*•!»  j*i, 

or  other  inquest  of  office,  855.  b. 
Where  it  Ueth  upon  a  verdict  in  an  assise,  355.  U 
Where  an  attaint  lieth  upon  a  verdict,  where  the 

witnesses  are  joined  to  the  inquest  for  trial  of  the 

deed,  and  where  not,  6.  b. 

Attorney.     See  livery,  Wager  of  Law. 

The  signification  of  the  wocd,  51.  b. 
The  several  kinds  of  attorneys,  ibid. 
\Yhat  persona  nay  be  attorneys  in  the  King's  court, 

and  whatnot,  138.  a. 
The  difference  between  an  attorney  and  a  retpotuali* 

in  ancient  times,  128.  a. 
Where  an  idiot  or  lunatic  ought  to  sue  in  person, 

and  not  by  attorney,  155,  b. 
Where  livery  of  seisin  by  an  attorney  shall  be  good, 

and  when  one  acts  merely  as  such,  he  cannot 

thereby  prejudice  his  own  interest,  58.  a. 

^ttornjoent*  See  Alien*  Condition,  Infant, 
Notice,  Prerogative,  Pleading,  Quid 
Juris  ctamaty  Per  qua  Servtiia. 

The  definition  of  an  attornment,  309,  a. 

The  division  of  attornments,  309*  a. 

Attornment,  why  requisite,  ibid. 

What  act  or  words  shall  amount  to  an  attornment, 

110.  a. 
Where  it  ought  to  be  in  the  life  of  the  parties,  and 

where  it  shall  be  good  to  die  heir,  800.  a.  b. 

813.  a. 

In  what  conveyances  requisite  upon  passing  a  re- 
version, &c,  at  this  day,  and  in  what  not,  800.  b. 

814.  b.  8*1.  b. 

Where  the  mesne  grants  over  his  mesnaky,  and  the 
lord  paramount  releases  to  the  tenant,  attornment 
by  the  tenant  after  shall  be  sufficient  to  pass  the 
rent  seek  by  surplusage,  800.  b. 

Where  after  a  grant  of  the  reversion  of  two  acres, 
the  lessor  levies  a  fine  of  one,  an  attornment 
after  to  the  grantee  shall  pass  the  other  acre, 

Where  an  attornment  for  part  of  the  rent  shall  be 

good  for  the  whole,  800.  b.  814.  a.  b. 
Where  an  attornment  to  one  jointenant  shall  be 

S»od  to  both,  and  one  dying,  an  attornment  to 
e  survivor  good,  310.  a. 
Attornment  to  him  in  the  remainder  after  the  death 

of  grantee  for  life,  void,  310.  a. 
Where  an  assent  in  the  absence  of  the  grantee  shall 

be  a  sufficient  attornment,  310.  a. 
Where  two  grants  are  made  of  the  same  thing,  an 

attornment  of  the  second  shall  be  a  frustration  of 

the  first,  310.  a. 
Where  the  enlargement  or  alteration  of  the  partieular 
„  estate,  after  grant  of  the  reversion,  shall  be  a 

countermand  of  the  attornment,  310.  a. 
Where  a  feme  grants  a  reversion,  the  taking  of  a 

husband  shall  be  a  countermand  of  the  attornment, 

310.  b. 
To  what  purposes  an  attornment  shall  have  relation 

to  the  first  grant,  and  to  what  not,  810.  b. 
Where  a  reversion  is  granted  to  a  man  and  a  feme, 

by  an  attornment  to  them  after  marriage,  they 

have  no  moieties,  310.  a. 
Where  the  intermarriage  of  a  feme  grantor  with 

the  grantee  shall  be  a  good  attornment  in  law, 

310.  a. 


Where  an  attornment  to  cssruy  q%e  use  shall  vest 
the  reversion  in  the  grantee,  810.  a. 

Where  an  attornment  to  the  grantee  far  fife  of  a 
reversion  shall  be  good  to  all  in  the  remainder, 
310.  a. 

Where  a  reversion  is  granted  for  life,  and  after  to 
the  same  grantee  for  years,  an  attornment  to  both 
grants  void,  310.  b. 

Where  a  seigniory  is  granted  to  a  bishop  and  his 
heirs,  and  after  to  him  and  his  successors,  attorn- 
ment to  both  grants  void,  310.  b. 

Where  a  reversion  is  .granted  of  Black  Acre,  or 

.  White  Acrty  an  attornment  to  the  grant  shall  vest 
the  estate  in  the  grantee  upon  his  election, 
310,  b. 

Where  upon  the  reoffmeat  ef  a  manor  nothing  of 
the  services  pass  until  attornment  of  the  free 
tenants,  110.  b. 

Where  in  pleading  such  a  feoffment  the  attornment 
of  the  tenants  need  not  be  alleged,  310.  b. 

Where  the  tenant  attorns  to  a  lease  for  years  ef  the 
manor,  the  attornment  after  of  the  lessee  shall  be 
sufficient  to  pass  the  reversion,  311.  a. 

Where  to  the  grant  of  a  seigniory,  &c  tho  attorn- 
ment only  of  the  immediate  .  tenant  in  privity 
requisite,  811,  a.  b.  812.  a.  b.  318.  b. 

Where  to  the  grant  of  a  rent-charge  or  seek,  the 
attornment  only  of  the  tenant  of  the  freehold  re- 
quisite, 311.  b.  per  tot.  pag. 

Where  such  rent  n  granted  for  Ksb>  and  the  tenant 
attorns,  the  attornment  after  of  the  grantee  shall 
be  sufficient  to  pass  the  reversion,  311.  b. 

Where  upon  grant  of  such  rent  issuing  out  of  the 
reversion,  the  attornment  only  of  nim  in  the 
reversion  requisite,  811.  b.  t 

Where,  and  to  what  kind  of  inheritances  granted, 
attornment  b  requisite,  and  where,  and  to  what 
not,  312.  a. 

Where  an  attornment  to  the  grantee  for  life  of  a 
seigniory  shall  be  good  to  him  in  the  remainder 

•  to  distrain,  and  where  not,  312.  b.  390.  b. 
Where  the  acceptance  of  a  grant  of  the  seigniory 

by  the  baron  seised  of  tenancy  in  the  right  of  his 

•  wife,  shall  be  a  good  attornment  to  bind  the)  wife 
after  coverture,  312.  b. 

Where  a  seigniory  is  granted  to  the  tenant  and  a 

stranger,  the  acceptance  of  the  tenant  shall  be 
<   a  sufficient  attornment  to  extinct  his  moiety,  and 

vest  the  other  in  the  grantee,  313.  a. 
Where  the  acceptance  of  a  grant  of  the  seigniory 
.  to  the  wife  by  the  husband  being  tenant,  shall  be  a 

good  attornment,  813.  a. 
Where  the  acceptance  of  a  grant  of  the  seigniory 

by  a  lessee  for  life  of  the  tenancy  shall  be  a  good 

attornment   to  vest   the  seigniory  in   kim«ji{ 

313.  a.  b. 
Where,  in  a  teir$  fade*  upon  a  fine,  judgnaes*  to 

recover  part  of  the  services  shall  be  a  good  at- 

tosnment  in  law,  for  the  whole,  314.  b. 
Attornment  by  one  jointenant  good  for  all,  814*  a, 

310.  a. 
Where  a  man  deaf  and  dumb  may  attorn :  teems  of 

a  von  compmmmtu,  315.  a, 
Where  upon  grant  of  reversion,  tenant  by  states* 

merchant,  &c.  or  executors  having  the  land  tiO 

the  debts  be  paid,  shall  be  compelled  to  attorn* 

315.  b. 
Where  tenants  in  dower,  or  by  the  courtesy, 

assignment  of  their  estates   shall. attorn, 

where  the  attornment  of  the  assignee  shall  bn 

sufficient,  316.  a. 

When 
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of  aa  aovesreof  the  per- 
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Whm  the  nitnrnmi 

ticular  estate  upon  oonditkm 

.  _pnea  the  revenmeo,  Sle\  a, 

Where  ib  atternaeant  by  tenant  in  tail  shell  be 

.   good,  and  wWw  ho  shall  he  aa;  ihud  to 
and  where  not,  S16.  a.  b. 

[Where  the  mnmiamt  of  leasee  fat  yearn, 
in  the  remaiodec  far  life  expectant,  ahmll  be 
eanuoent  to  pere  the  meriiee,  hi  fee,  SIC  b. 

.    UT.a, 

Where  the  acceptanae  el  a  leasee  for  file  of  a  con- 
aimelMia  af  he  mate,  thn  lams'iadii  ever,  shaM 
ba  *  good  attornment  t»  vest  the  reanuader, 

'   317.  a. 

.Where  be  the  reerese  ef  one  /untenant  to  hie  com- 
panion, ha  shall  distrain  for  the  whole,  and  have 
en>  nation.  *f  watts  against  the  leasee  without  as> 
tornment,  S18.  a. 

Where  the  re  entry  of  the  lessee  neon  the  feoflbe 


of  his  lessor  shall  ha  a  goad  ahnvnanent  t»  settle 
io  the  feonee,  918.  U 


the 
Whether  the  waaesrj  m  an  assise  hy  the  lessee  for 
fife  against  such  feoflbe  shall  be  an  iHiiiionanl, 

ouswop  mm>  a* 

Where  a  remsioa  te  gsanted  lot  fife  anon  a  lease 
fee  fia%  and  the  lessee  attorns,  and  d*  laaaar 
ommiaes  the  leasee*  and  asahe  a  ftoffiiMnH,  the 

,  ^eyeaaof  the  leasee  ihail  he  ni>altrriMnemef  the 
grantee  for  fife,  91ft  a* 

.Warn  aseapmwyes  revemea  k  granted  helot; 
what  advantages  the  conaaee  may  take  before 
attornment,  and  what  not,  S19.  b.  220.  a.  and  b. 


per  UX.fmg. 
Where  bjTLgi 

enant  for  life 
not,  329.  a,  b» 


bjrai  general  attornment^  wrttesjf  any  saying, 
the  tenant  for  fife  shatt  lose  his  amfea*  and 


Where  one  that  claimeth  under  a  conusee  by  fine 
may  distrain  oe  maintain  any  action,  albeit  no 
'attornment  made  to  the  conusee  or  him  that 
bath  his  estate,  and  where  not,  309.  b.  821.  a. 


and  b.  per  tot.  nag. 
'Where  tne'dervee  or  a  lcvexston  may  dnrtreis  or 

hare  any  action  without  attornment,  329.  *.b. 
Where  an  attornment  npos  condition  shall  be  goad, 

and  where  not*  274.  b. 
"jftlnjuinmntv  taxes  away  by  4  or  9  Jttoutp.  402.  e» 

"  Audita  Querela.  See  Executor.  Release. 

"Where  far  steam?  ef  dieenawe  Bapeeainr  share  the 
ledfcmiiut,  the  party  shoaTham)  an  aaJsmeew-am 
before  execution,  990*  b. 

A  referee  of  all  actfeno  poresintf,  a  geedbat  man 
tcmdUa  onweSBj  2994  a. 

Averment.    See  Readmgp; 


The  several  kinds  of 


an  la  arena,  d,  and  what  net, 
Where  in  a  pntrijw  the  tenant  pleade  nan  anew, 

euuY     mvxfhuVmlhnueeeow.        manner1     e^m^hexm^mnnuuwYn1ms      xaemVmwan^mnn'hunnuMnvueexflp 

mar  arer  him  tenant,  and  where  not,  Mil  b. 
hleVu» 


Avowry.      See  Acceptance.  Aid,  Stat* 
21  H.  ft.  c.  ig.    39  if.  S.  c*  37. 

Tb*  several  foiam  and  kinds  ef  oi  amies  for  rents 

and  services,  2911.  a.  b. 
Where  the  lord  shall  he  compelled  to  avow  upon 

the  feoffee  or  grantee  of  bis  tenant,  and  whew 

not,  269.  b.  321.  a. 
Notice  to  the  lord  to  change  his  avowry  not  cn£ 

ftcfent  without  tender  of  his  arrearages,  209.  b. 
Where  the  lord  by  bis  avowry  upon  the  feoflee  of 

his  tenant  shall  lose  the  arrearages  incurred  in 

the  time  of  me  feoffor,  and  where  not,  209.  b. 
Where  the  tenant  being  snmsiead  aboil  eirnfil  the 

hud  to  avow  upon  bun,  and  where  not,  268. 

a^b. 
vrwere  the  avowry  of  the  donor  epon  ma  ewe  oo» 

nee  in  tail  shall  be  good  notwithstanding  a  dh> 

eimtiiweime,  TT.  a.  299.  a. 
Where  the  donor  in  tatl  baring  but  one  reversion, 

shall  make  two  several  avowries  upon  bin  donee, 


Where  the  lord  at  this  day  may  avow  upon 
land*  and  tenements  h^Mgn  without  iflT—fg, 
person;  in  certain*  202.  b. 


upon 

the 
naming  any 


9* 


i*  97«.a» 


Authority.    See  Apportionment. 

Where  the  parnannenoe  ef  the  ■■hetanaa  shell  be 
a  good  pursuit  pf  en  antheriti,  and  where  it 
ought  to  be  strictly  pursued,  49.  b.  52.  a*  b. 

Where  by  the  execution  of  the  airhYttity  ef  another 

concerning  lands,  a  man  shan  pfejudue  hie  ewe 

interest,  ana  where  oot^  92.  e» 
Where  a  man  may  do  less-  than  Ida  aiftheiky 

rants,  and  where  not,  62.  a.  b.  299.  a.  299.  a 
Where  the  death  of  the  party  shall  be  a 

mand  of  his  ficense  and  authority,   and  where 
__  not,  92.  b» 
Where  as  anthoriry  snaS  swn?e»ana  where  not, 

lSl.b.       ^ 
Where  an  Mtnonty  s  givew  te  «rea  or  ffrar  Jeinuv 

or  severally,  the  act  done  by  two  shall  be  good, 

and  where  not.  1A1.  b* 
Where  a  man  doing  more  than  his  admuiity  war- 

*  rents,  it  shell  ba  good  far  all  >  and  where  good 
foe  thai  which  is  wamnjne%  earn  veht  for  the 
rest,  268.  a. 

AyeL 

Wnere  a  writ  or  ayal  nes,  iw.  a. 

BaiL 

Whence  derived,  61.  b. 
Hew  may  are  bound.  266vb. 

.  Bailiff.     See  Accompt,  Socage,  Stat. 
Magna  Charter  cap»  28. 

Thauguficatbn  and  derivation  of  the  word,  61.  b. 

168.  b.  172.  a.     M 
The  office  and  dnty  of  a  bailiff;  62.  a.  M8.  b. 
Where  and  for  what  things  a  bailiiT  chargeable  in 

*  an  accompt,  172.  a.  89. 

Bailiff  .shall  net  he  charged  as  receiver,  IT*,  a. 

e4  Bailment. 
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Bailment. 


BA 


When  the  bailee  shall  satisfy  for  the  goods  stolen 
of  otherwise  miscarried,  ana  where  not,  88.  a. 

Bank. 

The  signification  of  it,  71.  b. 
The  antiquity  of  the  court  of  common  bank,  ibid. 
The  style  of  the  courts  of  the  king's  bench,  and 
common  pleas,  71.  h. 

Bar.  See  Pleadings* 
The  signification  of  the  word,  172.  a. 

Bargain  and  Sale.    See  Attornment, 
Reservation. 

What  estate  the  bargainor  shall  be  said  to  have  in 

him  before  enrolment,  147.  b. 
To  what  purposes  a  bargain  and  sale  after  enrolment 

shall  relate  to  the  first  delivery,  and  what  not, 

147.  b.  186.  a. 
Where  the  bargainee  of  a  seigniory  or  reversion 

shall  distrain  or  have  an  action  of  waste  before 

attornment,  SOD.  b.  SSI.  b. 

Baron  and  Barony*    See  Bishop, 
Challenge. 

How  barons  anciently  were  created,  and  how  at 

this  day,  0.  b.  16.  b. 
The  first  creation  of  a  baron  by  a  patent,  0.  b. 
The  estate  and  livelihood  of  a  baron,  69*  a  83,  b. 
The  relief  of  a  baron,  69.  b.  28.  b. 
Where  a  man  called  by  writ  dieth  before  he  sits  in 

parliament,  no  baron,  16.  b» 
The  form  of  such  writ,  ibid. 
Issue  of  baron,  &c.  or  no  baron,  how  triable,  16.  b. 
What  monasteries  and  bishoprics  in  England  were 

and  are  held  by  barony,  79.  a. 
Where  a  barony  may  be  entailed,  20.  b, 

Baron  and  Feme.  See  Coverture,  Fine, 
Jointenants,  Marriage,  Partition,  Re- 

-  mitter,  Resceit,  Stat.  32  H.  8.  c.  37. 
Waste,  Wager  of  Law. 

To  what  purposes  baron  *M  feme  are  said  to  be  one 

person  in  law,  119.  a.  187.  b. 
Wnat  things  of  the  wife  are  given  to  the  husband 

by  the  marriage,  and  what  not,  119. 170.  800, 

S51.  a  per  tot.  pag.  and  b. 
Where  the  husband  shall  have  the  chattels  real  of 

his  wife,  and  where  not,  46.  b*  18*.  b.  299.  b. 

S00.  a.  S51.  a. 
What  act  of  the  husband  shall  be  a  disposition  or 

alteration  of  the  term  of  his  wife,  and  what  not, 

46.  b.  851.  a. 
Where  upon  an  execution  against  the  husband  the 

sheriff  shaH  sell  the  term  of  the  wife,  S61.  a. 
Where  the  charge  of  the  husband  upon  the  chattel 

of  the  wife  shall  not  bind  the  wife  surviving, 

ibid. 
Where  the  husband  surviving  shall  have  the  chattels 

of  his  wife  consisting  in  action,  and  where  not, 

351.  a.  b. 
Where  the  wife  .and  her  heirs  shall  be  bound  by 


bet's  and  her  husband's  lease,  sad  where  not 
S44.S. 

What,  and  how  the  husband  may  convey  to  his 
wife,  119.  b.  119.  b.  1SS.  per  tot.  peg.  997. 

What,  and  how  the  wife  may  convey  to  her  hus- 
band, 119.  a.  andb. 

What  act,  and  when  the  wife  may  do  with  her 
husband,  1S2.  b.  852.  858.  a. 

When  the  feme  may  vouch  the  husband,  S90.  a. 

The  acts  of  the  husband  and  wife  shall  be  accounted 
his,  852.  b.  856.  a.  b.  857.  a. 

By  what  means  the  husband  in  his  Kfe  may  pate 
an  estate  in  lands  to  the  wife,  end  by  what  not, 
112.  a. 

Where  a  sale  of  lands  by  the  wife  to  the  husband 
shall  be  good,  and  where  not,  119.  a.  187.  b. 

Where  a  protection  cast  for  the  husband  saafl  be 
good  also  for  the  wife,  ISO.  b. 

Where  the  husband  may  be  an  attorney  to  deliver 
seism  to  his  wife,  69.  a.  187.  b. 

Where  the  grant  of  acquittal  to  the  husband  and 
his  heir  shall  extend  to  the  wife  alter  his  death, 
941.  a. 

Where  the  laches  of  the  husband  shall  prejudice  his 
wife,  and  where  not,  946.  a.  b. 

Where  by  attainder  of  the  wife  the  lord  by  escheat 
shall  oust  the  husband  before  issue,  851.  a. 

What  estate  the  king  gaineth  by  attainder  of  the 
husband  during  coverture,  ibid. 

Where  a  devise  by  the  husband  to  the  wife  shall  be- 
good,  but  not  e  contra,  112,  a.  b. 

Barretor,    See  Warranty. 

The  derivation  of  the  word,  S68.  b. 
The  description  of  a  barretor,  368.  a. 

Bastardy.    See  Age,  Mortdancestor, 
Partition. 

The  etymology  of  the  word  (Bastard)  248.  k 
244.  a. 

The  several  kinds  of  bastards,  244.  a. 

Bastard,  of  what  esteem  in  law,  S.  b.  128. 

By  what  names  be  may  purchase  lands,  and  what 
not,  S.  b. 

Bastard,  no  child  within  the  statute  of  82  and  84 
Jf.8.  of  wills,  78.  a.  12S.  b. 

No  consideration  to  raise  an  use,  128.  s> 

A  bastard  brother,  &c.  no  principal  challenge, 
157.  a. 

Issue  born  after  nine  months  or  forty  weeks  of  the 
husband's  decease,  a  bastard,  128.  b. 

Where  the  issue  born  within  marriage  shall  be  re- 
puted a  bastard,  and  where  not,  244.  s.  40.  a* 

How  to  be  tried,  74.  a, 

In  what  law,  and  to  what  purposes,  sbejtard-eigAe 
is  esteemed  a  mulier>  246.  a* 

Where  the  dying  seised  of  the  bastard-eigne  with- 
out interruption  shall  bar  the  right  of  the  wmlier, 
248.  b.  244.  a.  b. 

Where  such  dying  seised  without  a  descent  shall  be 
no  bar,  244.  a. 

What  seisin  by  the  bastard  during  life  shall  basnf- 
ficient  to  bar  the  mulier,  and  what  not,  15.  a. 

Where  an  entry  by  the  bastard,  and  a  descent  after 
the  death  of  the  mulUr,  his  wife  being  privemerd 
emeint,  shall  bar  the  son  born  after,  244.  a. 

Where  the  bastard  dies,  his  wife  ensient,  the  entry 

of 
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*   tt  the?  mrnHir  shall  tar  die  ism  bom  after, 

3B44.  a. 

Where  the  descent  to  the  issue  of  the  bastard  before 

entry  shall  bar  the  mutier,  244,  a. 
'Where  such  dying  seised  of  the  bastard  shall  bar  an 

infant  or  feme  covert  mutter,  ibid. 
Where  such  discent  of  services,  rents,  reversion,  etc* 

shall  bar  the  mutier,  244.  a. 
Where  such  discent  shall  bind  the  suitor  notwith- 
standing the  wile  of  the  bastard  be  endowed, 

244.  a. 
Where  such  descent  upon  the  profession  of  the 

bastard  in  religion  shall  be  a  like  bar,  244.  a. 

248.  b* 
Where  the  collateral  heir  shall  as  well  be  bound  by 

such  descent  as  the  mutier,  244.  a. 
Where  two  daughters,  a  bastard  and  mutier,  enter 

generally,  upon  the  death  of  the  bastard,  her  issue 

shall  inherit  a  moiety,  244.  a.  368.  a. 
Where  the  entry,  and  dying  seised  of  the  son  of  the 

bastard  shall  bar  the  mutier,  244-  b. 
The  entry  of  what  persons  shall  avoid  the  estate  of 

the  bastard,  and  of  what  not,  245.  a. 
Where  the  agreement  of  the  mutier  to  the  entry  of 

a  stranger  shall  be  a  good  claim  to  avoid  the 

estate  of  the  bastard,  245.  a. 
What  act  shall  be  said  an  interruption  of  the  pos- 
session of  the  bastard,  and  what  not,  245.  b. 
Where  the  bastard  after  his  entry  shall  be  vouched 

only  by  reason  of  the  warranty  of  bis  ancestor, 

376.  b. 

Bedell. 

The  derivation  of  the  word,  235.  b. 
1  he  oath  and  office  of  bedell,  ibid. 

Benerth. 
The  signification  of  it,  86.  a. 

Berewica  and  Beretoit. 

The  meaning  of  the  words,  116.  a. 

Berquarium  seu  Bercaria. 
The  meaning  of  those  words,  5.  b. 

'Bishop,     See  Aid,  Confirmation, 
Corporation,  Ordinary. 

How  all  the  bishoprics  in  England  and  Wales  are 
of  the  king's  foundation  and  patronage,  and  held 
by  barony,  97.  a.  134.  a.  344.  a. 
:  The  number  of  them,  and  which  are  of  ancient  con- 
tinuance, and  which  of  later  foundation,  94.  a. 

How  anciently  they  were  donative,  and  by  what 
means  they  became  elective,  134.  a-  344.  a. 

Who  may  write  to  the  bishop  to  certify  bastardy, 
nrolierty,  &c.  and  who  not,  134.  a. 

Where,  and  as  to  what  acts,  the  privation  or  trans- 
lation, of  a  bishop  shall  amount  to  a  death,  and 
where  and  as  to  what  not,  329.  a. 

When  he  did  or  did  not  pay  relief,  70.  b. 

mmL    See  Attainder,  Heir,  Inheritance. 

;  several  blocxb  which  a  man  is  said  to  have  in 
im,  12.  a.  b.  14.  a. 

»  shall  be  sakf  next  of  blood  as  to  several  pur- 
jses,  10.  b.  per  tot.  pag,  88.  b. 


CA 


Wbahblood  shall  be  said  more  worthy  than  other. 
and  shall  inherit  before  other,  12.  b.  per  tot.  pag, 
14.  a.  per  tot.  pag. 

Bokeland, 

What  it  is,  6.  a.  58.  a. 

Bona. 

What  the  word  signifies,  1 18.  b. 
How  divided,  ibid. 

Bordarii  and  Borduann. 
Who  are  said  to  be  so,  5.  b. 

Boscus. 
Quid,  and  what  passeth  by  it,  4.  b. 

Bote. 

The  signification  of  the  word,  127.  a. 

Bcnata  Tetrttm 
What  it  is,  5.  a. 

Briga. 
The  meaning  of  it,  8.  b. 

Bruera. 
Quid,  tends,  and  what  passes  by  it,  5.  b»  5.  a* 

Burgage*    See  Knights  Service  and 
Socage* 

The  etymology  of  the  word,  108.  b.  109.  a* 

The  description  of  a  tenure  in  burgage,   106.'  b. 

109.  a. 
Of  what  person  such  tenure  may  be,  109.  a. 

Burgebote. 
What  it  is,  109.  a.  127.  a. 

Burgh-English.    See  Custom. 

Bye  and  Byan. 
What  they  are,  5.  b. 

Capacity.  See  Alien,  Attorney,  Challenge, 
Coverture,  Feoffment,  Infancy,  Juror, 
Office,  Purchase,  Queen,  Socage. 

Mutut,  turdut  et  cesem,  of  what  things  capable  in 
.    law,  and  of  what  not,  8.  a.  - 

What  persons  capable  of  offices  of  state,  or  which 
concern  the  common  weal,  and  what  not,  J 07.  b. 
'    per  tot.  pag. 
.Of  what  things  a  monk  is  capable,  and  of  what  not,, 

132.  b. 

r 

Castle.  See  Dower,  Knights  Service, 

What  things  shall  pass  by  the  grant  of  a  castle,  5.  a* 
What  castle  may  be  built  by  a  subject,  and  what  not, 

ibid*  _ 

What  castle  may  be  divided  in  a  partition  between 
parceners,  and*  what  not,  165.  a.       fMBt9ML 
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Castleguard.    See  Knights  Service. 

Where  such  tenure  remains  though  the  castle  is 
ruined,  89.  a. 

Causa  Matrimonii  prarfocuti*     See 
Warranty. 

Where  amen  gives  land  to  a  woman,  causa,  ifc. 

though  he  marry  her,  or  the  woman  refuse,  he 

shall  retain  the  land  for  ever,  but  not  £  €mvt*m>> 

904.  a. 
Where  the 'feme  in  pleading  may  aver  such  gift  to 

be  cauta  matrimonii,  jfc.  without  showing  a  dee*\ 

ibid.  326.  a. 

Certainty.    See  EstoppeU  Pleading. 

The  several  kinds  of  certainly,  SOS.  a. 
Where  there  may  be  a  certainty  in  an  uncertainty, 
96.  a. 

Certificate.    See  Trial. 
Cessavit.   See  Age,  Stat  Westm.  a.  c.  si. 

Where  it  lieth  against  the  heir  within  age,  S80.  b. 
Where  the  tenant  holdeth  lands  in  several  counties 
by  one  service,  no  amoU  lieth,  154.  a. 

Challenge.  See  Juror,  Stat,  s  H.  5.  c.  3. 
27  Eke.  6.  W.%*e.  38,  ArtU**q*r 
Chart,  c.  9.    Trial  Verdict. 

The  signification  and  derivation  of  the  word,  T55.  b. 

The  several  sorts  of  challenges,  156.  a. 

What  shall  he  said  a  principal  canoe  of  challenge  to 

the  array  of  the  panel,  and  what  not,  166.  a* 
What  shall  be  said  a  sufficient  challenge  to  the  array 

tor  farceur,  and  what  net,  160.  b» 
Where  such  challenge  may  be  made,  the  ling  being 

party,  and  where  not,  1&8»  a.  ^ 
Wnere  the  party,  notwithstanding  his  challenge  to 

the  array  found  against  him,  shall  have  hia  chal- 
lenge to  the  polls,  156.  b. 
Challenge  to  the  pefls,  what,  and  tho  several  kinds 

of  such  challenges,  156.  a. 
Challenge  peremptory,  what,  where  admitted,  and 

what  number  the*  party  might  challenge  at  the 

common  law,  and  what  at  thp  day,  156,  b» 
The  several  sorts  of  principal  challenges  to  the  polls, 

156.  b. 
Where  a  peer  of  the  realm  ought  to  be  challenged, 
*   and  if  neither  party  will  challenge  toss,  he  may 

challenge- tonsetfr  15*.  Ik 
What  shall  be  said  a  good  challenge  for  want  of 

freehold,  and  what  not,  156*  b»  f  57.  sv 
Where  an  alien  or  villein  may  be  challenged,  15*3.  b. 
What  person  mar  be  challenged  for  an  insnSssient 

hundfedor,  and  what  jwt,  15?.  a* 
What  shall  be  said  a  principal  challenge)  to  the 
'    polls  by  cause  of  affection,  and  whatnot,  1ST*  a*  b. 

vcrtot.pag. 
Where  the  plaintiff  may  allege  a  principal  cause 

of  challenge  to  the  arss*>  and  ptae?  preceea  to  the 

coroners,  and  where  he  ought  to  have  a  centre 

tacm.  to  the  sheriff,  15T.  b. 
where  in  outlawry  of  tseasoir  issue  «  joined  upon 

e>  collatwal  point,  yet  the  party  may  have  such 

challenges,  as  if  he  had  been  arraigned  upon-  tie 

cjrim*  itself,  167.  b. 


CH 

Wheterammejufeveeeirbearftmerpa^ 
challenge,  and  what  not,  6.  a.  156.  a. 

At  what  tame  each  challenge  ought  to  be  taken,  and 
where  the  party  must  show  the  cause  ef  hie  chal- 
lenge presently,  and  where  not,  158.  a.  b. 

How  and  by  whom  challenges  shall  be  tried*  aad  to 
whom  process  shall  be  awarded,  158.  a.  b. 

Where  a  witness  may  be  challenged,  and  where  not, 
6.  b. 

WhereamanmavbechaUengedlobeajerer,  that 

cannot  be  challenged  to  be  a  witness,  e*  i 

verso,  6.  b. 
Where  a  nobleman  being  arraigned  canM 

his  peers,  156.  b.  294.  a. 
Where  the  four  knights  electors  of  the  grand 

ought  not  to  be  challenged,  S84.  a. 
Where  and  at  what  time  the  jurors  in  a  writ  of  right 

may  be  challenged,  and  where  net,  toid. 

Champerty  [Cmmbiparti*].    See  Main. 

tenance. 

The  etymology  and  ossification  of  the  word,  S6a  b. 

Chance  Medley* 

What  it  is,  SW.  b. 

Charge  and  Discharge  See  Abeiamce, 
Annuity,  Baron  and  Feme,  Confir- 
mation, Condition,  Forfeiture,.  Heir, 
Jointenant,  Parson,  Remitter,  Rent, 
Reservation,  TaiL 

Where,  and  how  a  moveable  mhetkaaoe  sn  hasb 

may  be  charged,  S4S.  b* 
Where  a   charge  shall  survive,  and  where  not. 

886.  b. 
Where  the  estate  of  the  wife  shall  be  bound  by  the 

charge  of  her  husband,  and  where  not,  148.  b. 
Where  the  acceptance  of  an  estate  against  common 

right  shall  subject  the  party  to  charges  accruing 

since  his  title,  82.  b.S&  a.  VKu 
Where  tenant  in  tail  discontinues  for  life,  and  after 

grants  a  rent-charge,  notwithstanding^  the  death 

of  the  discontinues  the  charge  remains*  145.  a» 

Charters.    See  Detinue,  Dower. 

Where  they  paefraiirodeAtttotha.laod>  where  not, 
6.  a. 

Chase-    &*  Forest. 

.Chattels*   See  Baron  and  Feme*  Execvtor, 

Freehold. 

The  several  sorts  of  chattels,  118.  b. 

Where  they  shaR  descend  or  go  in  succession,  and 

where  not,  9.  a.  18.  b.  4&  b.  185.  h.  888.  a. 
What  chattels  axe  grantable  without  deed;  and  what 

not,  85wa*  per  tot.pag. 
In  what  respects  tenant  by  statute-merchant,  staple, 

Ice  said  to  have  a  freehold,  and  in  what  but  a 

chattel,  and  why,  42.  a*  43.  b. 
Where  a  freehold  may  be  limited  in  a  chattel, 

MF.fc 
What  only  a  chattel  interest,  42.  a.  46.  b. 

Chevage. 

What  chevage  is«  140.  a. 

City. 
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City.     See  Village. 

The  description  of  a  city,  10*.  b. 
For  what  purpose  ei£es  first  instituted,  100.  b. 
The  qumber  of  cities  in  England,  ibid. 
Every  city  a  village,  bat  not  2  cmmt^  lift.  b. 
Qmxen  not  capable  of  the  performance  of  aft  kjooour- 
able  service,  107.  b. 


Claim.     See  Continual  Claim. 
Clergy.     See  Bishop,  Dean  and  Chapter* 

The  several  sorts  of  ecclesiastical  persons,  00.  b. 

The  state  of  the  clergy  in  England  at  tab  day, 
94.  a. 

How  clergymen  ancientry  excelled  in  the  knowledge 
of  the  common  law,  and  the  names  of  divers  that 
had  principal  offices  of  judicature,  804.  b. 

Clifford,  Lord. 

Case  as  to  his  barony  and  sheriffwick  of  Westmore* 
bad,  2*2.  a. 

CoUberti. 
Who  are  so  called,  6.  b.  8ft.  a. 

Collusion.     See  Covin*  . 
Combe. 

What  it  b,  6.  b. 

Commote. 
Whalacommoteb,&.a. 

Commission. 

Where  a  commissioner  to  examine  witnesses  may  be 
challenged  to  bo  a  juror  in  the  same  cause,  and 
where  not,  167.  b. 

Common.      See  Appendant,  Apportion* 

ment» 

Common,  whence  so  called,  122.  a. 

TV  several  kinds  of  commons,  122.  a, 

Where  by  purchase  of  parcel  of  the  lands  in  which, 
&c  the  whole  common  shall  be  extinct,  and  where 
not,  123.  a. 

Where  a  disseisee  cannot  take  benefit  of  a  common 
appendant  before  recontinuance  of  that  to  which, 
6tc  tecut  of  an  advowson  appendant,.  122.  b. 

Prescription  to  have  tolat*  communion*,  and  to  ex- 
clude the  owner,  void ;  teem  to  have  <olom  vettu- 
ram,  or  pasturam,  122.  a.  105.  a. 

When?  the  lord  claims  common  appendant  to  his 
manor,  the  escheat  of  %  tenancy  is  no  iacreaser 
of  the  common*  127.  a. 

Appendant  belongs  of  common  rjght  to  arable,  land 
tor  beasts  of  the  plough*  122.  p«r  tot. 

Appurtenant,  for  what  beasts,  and  how  it  com- 
mences, 122.  a.  per  tot. 

jftw  canto  do  vicinaft,  how  it  commences,  and  for 
what  beasts,  122.  a. 

In  gross,  what,  and  how  it  began,  12&.  a. 

When  it  shall,  and  when  it  shall  not  be  extin- 
guished, 149.  a* 

Conclusion     St*  Estoppel. 


Condition.  See  Acceptance,  Apportion* 
ment,  Assignee,  Coverture,  Deeds, 
Demand,  Infant,  Stat.  3a  H.  8.  c.  34. 
Tender  and  Refusal. 


The  divisions  of  conditions,  291.  a.  b. 

The  dsscriptioa  of  a  condition  in  dead,  001.  a. 

What  words  shall  make  a  condition,  and  what  not, 
294.  a.  b.  204.  a.  and  b. 

Where  the  cause  of  a  grant  shall  amount  to  a  con- 
dition, and  where  not,  204.  a. 

Where  a  proviso  shall  amount  to  a  condition*  where 
to  a  limitation,  and  where  to  a  covenant,  200.  b> 
207.  a. 

What  words  shall  amount  to  %  fondstioa  in  cast  of 
a  lease  for  years,  204.  a. 

Where  by  entry  for  a  condition  broken  the  partial 
shall  be  in  their  farmer  estates  as  to  all  purposes, 
and  where  not,  00.  b.  100.  a.  202.  a.  b.  218.  b. 

Where  upon  a  condition  of  re-entry  for  not  payment 
of  a  rent  and  retainer  until  satisfaction,  the  profits 
after  entry  shall  be  accounted  aa  parcel  of  the 
satisfaction,  and  where  not,  200.  a. 

What  state  the  feoffor  gaiaeth  upon  such  10  entij, 
200.  a. 

Where,  notwithstanding  such  condition  to  retain, 
the  feoffee  upon  tender  of  the  mat  may  oust  tin) 
feoffor,  20a.  b>  200.  a. 

Where  a  condition  subsequent  b  against  law,  or  im- 
possible at  first,  er  becometh  after  iianomble  by 
the  act  of  God,  the  estate  of  the  suttee  shall  be 
absolute,  200.  a.  b.  210.  a. 

Where  the  condition  of  an  obligation  or  recogni- 
zance, &c.  becometh  impossible  by  the  act  of 
God,  the  obligation,  &c  b  saved,  206*  a. 

Where  the  condition  of  a  bond  being  against  law, 
the  bond  itself  shall  be  void,  and  where  not, 
200.  b. 

Where  a  man  shall  never  take  advantage  of  a  cos> 
dition  where  the  not  performance  cometh.  by  hb 
own  act  or  default,  20&  b.  209.  a. 

Where  a  lease  and  release  shall  be  a  good  per- 
formance of  a  condition  to  make  a  moment, 
207.  a. 

Where  an  assignee  or  the  feoffee  himself  after  as* 
signment,  may  tender  money  in  performance  of  a 
condition,  207.  b.  208.  a. 

Where  no  time  b  limited  ibr  performance  of  a 
condition,  where  the  party  shall  have  time  during 
has  life,  and  where  it  ought  to  be  performed 
in  convenient  time,  208.  a.  b.  per  tot.  p**>  219. 
a.  b. 

Where  a  condWon  b  to  be  performed  to  a  stranger, 
a  tender  and  refusal  shall  give  the  feoffor  or 
obligee  a  title  of  entry  er  forfeiture,  and  where 
not    FisVtilTenoVsfldlterusal. 

Where  a  condition  b  broken  for  not  payment  of  a 
rent,  the  bringing  of  an  assise,  distress,  or  accept- 
ance at  a  day  after  stall  boa  good  dbpsfwesjow, 
2*1.  K  ^ 

Wnere  a  concuoon*  snail  be  sato  pcrssfmeo*  asosst 
the  words  be  not  punned,  and  where  not,  210.  a. 
»t&a.  »!*>.b. 
What  persons  may  take  advantage  of  a  Bswdftion, 

and  what  not,  214.  a.  b.  210.  s>  and  b%  07*  a. 
Where  the  heir  may  mho  aoVaaftageef  acendition 

-  which  hb  ancestor  oeuM  not  by  possibility, 
214.  b. 

Whew 
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Inhere  a  condition  which  createth  an  estate  •hail 

be  good  without  deed,  216.  a. 
Where  upon  a  grant  for  yean  conditionally  to  have 
.  fee,  the  fee  shall  be  laid  to  be  in  the  grantee  be- 
*    fore  performance  of  the  condition,  and  where  not, 

216.  b.  217.  a.  and  b.  218.  a. 

A  lease  to  a  man  and  a  woman  upon  condition 
which  of  them  first  marry  shall  have  fee,  and  they 
intermarry,  do  fee  shall  accrue,  218.  a. 

Where  a  lease  is  made  with  condition  to  have  fee 
-  upon  payment  of  money,  the  attainder  and  exe- 
cution of  the  lessor  before  the  day  shall  hinder 

'   the  accruer,  218.  a. 

Where  notwithstanding  the  devesting  of  the  free- 
hold or  fee  by  condition  subsequent,  the  former 
interest  of  the  party  shall  remain  in  him,  and 
where  not,  218.  b. 

Where  a  man  may  take  advantage  of  a  condition 
without  entry  or  claim,  and  where  not,  218.  a.  b. 
216.  b.  237.  a.  379.  a. 

Where  a  condition  is  to  make  a  gift  in  frank- 
marriage  to  one  with  the  cousin  of  the  feoffor,  a 
gift  to  him  for  life  shall  be  a  good  performance. 
219.0. 

Where  a  condition  is  to  make  a  sift  in  frankalmoign 
to  a  layman,  a  gift  to  him  for  life  shall  be  a  good 
performance,  219.  b. 

Where  a  condition  is  to  make  a  lease  for  life  to  a 
woman  without  impeachment  of  waste,  a  lease  to 
her  and  her  husband,  without  such  clause  shall 
be  a  good  performance,  219.  b.  220.  a. 

Where  a  condition  to  infeoff  the  feoffor  and  his 
heirs,  a  feoffment  to  the  heir  of  the  feoffor  to 
have  to  him  and  his  heirs  shall  be  no  performance, 
220.  b. 

Where  a  feoffment  is  made  upon  condition  of  re- 
feoffment,  what  act  by  the  feoffee  shall  be  said  a 
breach  of  such  condition,  and  what  not,  221.  a.  b. 

222.  a.  b. 

Where  the  feoffee  Is  once  disabled,  no  possibility 
after  can  enable  his  performance ;  $ecu$  of  a  dis- 
ability of  the  part  of  the  feoffor,  221.  b.  222.  a. 

Where  a  tenant  of  the  king  by  license  makes  a 
feoffment  upon  a  condition  of  re-feofrment,  a 
feoffment  to  his  heir  after  bis  death  shall  be  no 
performance,  222.  a.  b. 

Where  an  advowson  is  granted  upon  condition  of 
re-grant,  a  re-grant  after  the  church  is  void,  is 
no  performance,  222.  b. 

Where  the  restriction  of  alienation  by  the  condition 
.    of  a  gift  or  conveyance  shall  be  good,  and  where 

repugnant,  223.  a.  per  tot.  pag.  b. 
To  what  intent  a  condition  that  restrains  the  donee 

in  tail  to  alien  shall  be  good,  and  to  what  not, 

223.  b.  224.  a.  b.  379.  a. 

Where  a  condition  restraining  an  infant,  baron  and 
.    feme,  or  an  ecclesiastical  corporation,  to  alien, 

shall  be  good,  and  where  not,  224.  a. 
Where  a  condition  that  tenant  in  tail  may  alien  for 

the  benefit  of  his  issue  shall  be  good,  224.  b. 
.Where  a  condition  to  enter  upon  the  alienation 
.    and  death  of  tenant  in  tail  without  issue,  shall 

be  a  good  prevention  of  a  discontinuance,  224.  b, 

226.  a* 
Wjiere  a  condition  consisteth:  of  several  parts  in 
,    the  conjunctive,  disjunctive,  or  both,  how  it  shall 
^    be  construed,  and  when  said  to  be  performed, 

225.  a, 
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How  a  man  may  be  aided  by  a  condition  without 

a  deed,  226;  a.  b. 
The  description  of  a  condition  in  law,  238.  b.  ' 
Where  an  entry  or  recovery  by  reason  of  a  con- 
dition in  law  shall  avoid  precedent  charges,  and 

where  not,  293.  b.  234.  a. 
What  words  in  a  last  will  shall  make  a  condition, 

that  cannot  in  a  deed,  236.  b. 
What  things  may  be  done  upon  condition,  and  what 

not,  274.  b. 
Where  and  what  assent  to  an  act  may  be  upon  con- 
dition, and  what  not,  300.  b.  297.  a. 
Where  the  heir  shall  enter  for  a  condition  broken, 

albeit  no  right  in  the  land  descend,  202.  a! 

336.  b. 
Where  upon  a  gift,  &c.  a  condition  is  reserved  to  a 

stranger,  the  donor  himself  shall  take  advantage 

of  it,  and  not  the  stranger,  379.  a. 
Where  a  condition  may  stand  good  for  part,  and  be 

void  for  other  part,  879.  a. 
Where  an  alienation  shall  extinguish  a  condition 

or  power  of  revocation,  and  where  not,  265.  b. 

379.  a.  b. 
Where  a  lease  for  life  is  made  with  condition  to 

have  fee  unon  alienation  of  the  reversion,  upon 

alienation  by  fine  there  shall  be  no  accruer. 

378.  b. 

Where  in  a  gift  in  tail  a  condition  upon  alienation 
of  the  donee,  that  his  estate  shall  cease  and  re- 
main over,  shall  be  void,  377.  b.  378.  a.  b. 
879.  a. 


Confirmation.     See  Attornment,  Release. 

The  etymology  and  definition  of  a  confirmation. 

295.  b. 
The  form  of  a  confirmation,  ibid. 
The  several  kinds  of  confirmations,  295.  b. 
What  shall  be  said  good  words  of  confirmation,  and 

what  conveyance  shall  amount  to  a  confirmation 

and  what  not,  301.  b.  302,  a.  per  tot.  pag.  * 

Where  the  same  words  shall  amount' to  a  grant 

and  confirmation   of  one  and  the  same  thins?. 

302.  a.  ^' 

Where  privity  is  requisite  iu  a  confirmation,  and 
where  not,  296.  a.  305.  b. 

Where  a  confirmation  to  the  lessee  for  years  of  a 
tenant  for  life  or  disseisor  shall  be  good :  teem 
of  a  release,  296.  a.  b.  308.  a. 

Where  a  lease  is  made  to  begin  at  a  day  to  come, 
a  confirmation  to  the  lessee  before  the  day  shall 
be  void,  296.  b. 

Where  a  confirmation  of  part  of  the  estate  shall  be 
a  good  confirmation  of  the  whole,  and  where  only 
for  that  part,  296.  b.  297.  a. 

Where  a  confirmation  to  him  in  the  reversion  or 
remainder  shall  enure  to  the  particular  estate  in 
possession,  but  not  i  converto,  297.  a.  b.  298.  a. 

Where  tenant  in  tail  hath  reversion  in  fee  expect- 
ant, a  confirmation  of  the  estate  tail  shalfnot 
extend  to  the  reversion,  297.  a. 

Where  two  leases  for  years  are  in  being,  deter- 
minable upon  the  death  of  tenant  for  fife,  and 
he  in  the  reversion  confirms  the  last,  and  after 
confirms  the  first  lease,  by  death  of  tenant  for 
life,  the  first  shall  determine,  and  the  last  con. 
tinue,  296.  a. 

Where  twp  jointonamX  be,  ona  for  life,  and  the 

other 
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other  in  fee,  a  confirmation  to  the  jointenant  in 
fee  for  his  life  shall  extend  to  his  companion,  and 
the  whole  fee  simple  also,  297.  b. 

Where  one  disseisor  by  the  confirmation  of  bis  dis- 
seisee should  hold  out  his  companion,  and  where 
not,  898.  a.  b. 

Where  a  confirmation  to  tenant  for  life  to  have  hi* 
estate  to  him  and  his  heirs  shall  make  no  enlarge- 
ment; otherwise  where  it  is  to  have  the  land  to 
him,  &tc  191.  b.  298.  a. 

Where  a  confirmation  to  the  husband  and  wife 
seised  in  the  right  of  his  wife  for  life,  shall  enure 
to  the  husband  in  remainder  for  his  life,  999. 
a.b~ 

A  confirmation  to  a  baron  and  feme,  seised  for  life 
in  right  of  the  feme,  to  have  to  them  and  their 
heirs,  how  it  shall  enure,  299.  b. 

A  confirmation  to  baron  and  feme,  tenants  for  life 
by  several  moieties  to  have  to  them  and  their 
heirs,  how  it  shall  enure,  299.  b. 

A  confirmation  to  the  tenant  for  life  and  him  in  the 
remainder  for  life,  to  have  to  them  and  their  heirs, 
how  it  shall  enure,  299.  b. 

Where  after  a  gift  to  two  men  and  the  heirs  of  their 
bodies,  the  donor  confirms  to  them  and  their  heirs, 
how  it  shall  enure,  ibid. 

Where  a  confirmation  to  baron  and  feme  possessed 
of  a  term  for  years  in  right  of  the  feme,  shall 
enure  to  them  for  their  lives  in  jointenancy, 
300.  a.       - 

Where  the  re-entry  or  recovery  of  the  disseisee 
shall  not  avoid  the  charge  of  the  disseisor  or  his 
heir  against  his  own  confirmation,  300.  a. 

Where  the  feoffor  by  entry  for  a  condition  broken, 
shall  not  avoid  the  charge  of  the  feoffee  against 
his  own  confirmation,  $00.  a.  SOI.  a. 

Where  the  license  of  the  patron  and  ordinary  to 
the  parson  to  grant  a  rent  shall  be  a  good  confir- 
mation of  the  same  grant,  300.  b. 

Where  the  confirmation  of  the  grant  of  a  parson  by 
the  bishop  sole  without  the  dean  and  chapter, 
shall  be  good,  and  where  not,  300.  b.  329.  a. 

Where  the  grant  of  a  parson,  with  the  confirmation 
of  patron  and  ordinary,  shall  bind  the  successor 
during  the  continuance  of  the  patron's  estate, 
300.  b. 

Where  the  grant  of  a  parson  confirmed  by  another 
parson,  his  patron,  shall  bind  only  during  his  life 
without  the  confirmation  of  the  patron  paramount, 
300.  b. 

Where  tenant  in  tail  being  patron,  confirms  and 
after  discontinues,  the  grant  shall  bind  during  the 
discontinuance,  and  if  the  tail  be  barred,  for 
ever,  300.  b.. 

Where  a  bishop  having  two  chapters  makes  a  grant, 
the  confirmation  of  the  one  without  the  other 
shall  not  bind  his  successor,  301.  a. 

Where  a  disseisor  makes  a  charter  of  feoffment,  and 
a  letter  of  attorney  to  make  livery,  the  confir- 
mation of  the  disseisee  before  livery  is  void,  teeut 
of  such  charter  by  a  bishop,  and  confirmation  by 
the  dean  and  chapter,  or  of  the  grant  of  a  rever- 
sion before  attornment,  301.  a. 

Where  a  bishop  at  the  common  law  granted  land 
to  the  king,  the  confirmation  of  the  dean  and 
chapter  before  enrolment  was  good  to  bind  the 
successor,  albeit  the  confirmation  was  never  en* 
rolled,  301.  a. 

Where  tenant  for  life  grants  a  rent  in  fee,  the  con- 
firmation of  him  in  the  reversion  shall  make  the 
rent  good  for  ever,  301,  a. 


Where  the  lease  of  tenant  for  life  and  him  in  the 

reversion  shall  be  said  the  lease  of  the  tenant  and 

confirmation  of  him  in  the  reversion,  and  where 
*    e  converto,  45.  a. 
Where  the  grant  of  the  bargainor  and  bargainee 

before  enrolment  shall  be  said  the  grant  of  the 

bargainor  and  confirmation  of  the  bargainee,  bat 

c  converto,  after  enrolment,  147.  b. 
Where  the  heir  of  the  disseisor  and  the  disseisee 

join  in  a  feoffment,   it  shall  be  construed  the 

feoffment   of  the   heir  and  confirmation  of  the 

disseisee ;  but  i  converto,  if  the  disseisor  himself 

and  the  disseisee  bad  joined,  302.  b.    Vide  tit. 

Feoffment 
Where  a  tenure  may  be  abridged  by  a  confirmation ; 

tecut  of  a  common  or  rent-charge,  305.  a. 
Where  the  reservation   of  a  new  tenure  upon  a 

confirmation  to  the  tenant  shall  be  void,  305.  a. 

306.  a. 
A  confirmation  or  release  by  the  lord  paramount 

to  the   tenant  to  hold  by  lesser  services  void, 

305.  b. 
Where  the  lord  releases  or  confirms  to  his  tenant  in 

chivalry  to  hold  by  knights  service  only  for  ail 

services  and  demands,  yet  ward,  marriage,  &c. 

shall  continue,  305.  b. 
Where  a  confirmation  to  an  abbot,  tenant  to  hold 

in  frankalmoign,  shall  be  good,  306.  a.  b. 
Where  a  stranger  seizes  and  detains  a  villein,  a 

confirmation  to  him  by  the  lord  void,  306.  b. 
Where  [a  confirmation  to  the  grantee  for  life  of  a 

rent,  shall  be  good  by  way  of  enlargement,  and 
.    where  not,.  308.  a. 
Where  a  confirmation  to  lessee  for  life  of  his  estate, 

the  remainder  over,  shall  be  sufficient  to  pass  the 

remainder,  317.  a. 


Consanguinity. 

How  the  degrees  are  computed  by  the  common, 
canon,  and  civil  law,  23  and  24  per  tot. 

Constable.     See  Marshal. 
The  several  acceptations  in  law  of  the  word/t234.  b# 


Continual  Claim.      See  Discontinuance, 
.  Entry,  Fines,  Livery  of  Seisin,  Remitter, 
Stat.  32  H.  8.  &  33. 

The  description  of  a  continual  claim,  and  whence 

so  called,  250.  a.  b. 
Where  a  continual  claim  by  him  that  hath  right 

and  cannot  enter  shall  avoid  a  descent,  250.  b. 
Where  the  heir  shall  take  benefit  of  a  continual 

claim  made  by  his  ancestor  to  avoid  a  descent, 

and  where  not,  250.  b. 
Where  the  continual  claim  of  him  in  the  reversion 

or  remainder  shall  avoid  a  descent,  in  the  alienee 

of  tenant  for  life,  251.  a. 
Where  the  claim  by  him  in  the  remainder  for  life 

.  shall  avail  him  in  the  remainder  in  fee,  as  to  the 

avoidance  of  such  descent,  and  where  not,  251 . 

a.  b.  252.  a. 
Where  the  surviving  jointenant  shall  take  benefit 

of  a  continual  claim  made  by  his  companion, 

252.  a. 

Where 
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Wham  tad  to  what  purposes  a  continual  claim  shall 

amount  to  an  entry  and  seisin,  and  where  and 

to  what  not,  968.  b.  pern*,  peg.  954. a.  969.  a* 
Where  such  claim  out  of  the  view  of  the  land,  and 

where  within  the  view,  shall  be  sufficient,  and 

where  not,  864.  a.  b. 
Within  what  time  a  continual  claim  ought  to  be 

made  at  the  common  law,  and  within  what  at 

this  day,  354.  b.  955.  a.  956.  a. 
Where  such  claim  at  the  common  law  shall  avoid 

all  manner  of  discents  happening  within  the  year 

and  day,  955.  b. 
Where  such  year  and  day  to  avoid  a  discent  shall 

not  be  accounted  from  the  disseisin  but  from  the 

claim,  956.  a. 
Where  the  continuance  of  possession  after  every 

tuch  claim  shall  be  a  disseisin,  for  which  the 

party  may  have  trespass  or  a  forcible  entry  if  it 

be  with  force,  956.  b.  957.  a. 
Where  inch  claim  made  by  the  servant  of  him  that 

light  hath  upon  his  commandment,  shall  be  suffi- 
cient to  avoid  a  discent,  and  where  not,  957.  b. 

958.  a.  and  b.  959.  a. 
Where  a  claim  of  goods  shall  amount  to  a  seisttre, 

and  where  not,  111.  b. 
Where  the  bringing  of  an  action  shall  amount  to  a 

claim,  969.  a.  145.  b. 
Where  the  husband  discontinues  die  land  of  his 

wise  upon  condition,  by  the  entry  of  his  heir  for 

the  condition  broken,  the  state  shall  vest  in  the 

wife  without  entry  or  claim,  909.  a.  996.  b. 

997.9. 
Where  an  agreement  to  the  entry  of  a  stranger  in 

the  name  of  him  that  hath  right  within  the  five 

years,  shall  be  a  good  claim  to  avoid  a  fine,  945.  a* 

958.  a. 
Within  what  time  claim  ought  to  be  made  after 

judgment  in  a  writ  of  riffht  or  upon  a  fine  levied 

at  the  common  law,  954.'  b.  969.  a. 
Nonclaim  no  prejudice  to  an  infant  at  the  common 

law ;  otherwise  to  a  fane  covert,  969.  b. 

Contract. 

The  derivation  of  the  word,  47.  b. 

What  shall  be  said  a  sufficient  contract  whereupon 

to  ground  an  action  of  debt,  and  what  not, 

169.b. 

Conusant  of  Pleas.    See  Qttare  Impcdit, 
Stat.  33  H.  8.  c.  3* 

Of  what  matters  the  eoclesiastical  court  ought  to 
have  conusans,  and  of  what  not,  06.  a.  b. 

Cope. 

Whatitis,4UU5»b. 

Copyhold  and  Copyholder.    See  Bailiff; 
Dower,  Steward,  Tenant  at  Will. 

The  signification  of  the  word  etpia,  57.  b. 
The  description  of  a  tenancy  by  copy,  57.  b.  58.  a. 
Copyholder  may  make  a  lease  for  one  year,  58.  a. 
May  maintain  an  ejectment,  ibid. 
Whence  so  called,  00.  a. 

How  copyholders  in  ancient  times  wart  called, 
58.  a.  61.  a.  69.  a. 


ty****  »«%»  *  «opyhold  custom  ought  to  be  sup- 
ported, 68*  9. 

What  things  may  be  granted  by  copy,  and  what 
not,  68.  b. 

By  what  persons  admittances  and  voluntary  grants 
by  copy  ought  to  be  made,  and  by  what  not. 
58.  b. 

Where  a  grant  by  copy  shall  be  good  by  one  who 
is  not  domitmt  pro  tempore,  58.  b. 

By  what  means  copyhold  land  or  right  may  be 
transferred  over,  and  by  what  not,  and  why  not 
by  deed,  68.  b.  50.  a.  61.  b. 

The  form  of  a  copyhold  surrender,  59.  a. 

Where  such  a  surrender  out  of  the  court  of  the 
lord  shall  be  good,  and  where  not,  59.  a.  61.  b. 
69«a. 

What  act,  &c.  by  the  tenant  shall  be  said  a  forfeit- 
ure of  his  copyhold  estate,  and  what  not,  59.  a. 
69.  a. 

To  what  purpose  the  lord  shall  be  said  in  by  the 
surrender  of  his  copyhold  tenant,  and  to  what 
not,  59.  b. 

Where  the  interest  of  the  copyhold  estate  shall  be 
bound  by  the  surrender,  and  the  admittance  of 
the  lord  shall  hare  relation  unto  it,  69.  b.  19.  a. 

Where  the  estate  of  c*t*y  quo  %u$  shall  ensue  the 
limitation  in  the  surrender,  and  not  in  the  admit- 
tance of  the  lord,  69.  b.  66.  b. 

Where  the  lord  shall  be  compelled  to  make  admit- 
tance according  to  the  surrender '  to  him  which 
was  dominut  pro  Umport  before,  59.  b. 

Where  a  custom  to  have  fines  of  copyhold  tenants 
upon  the  alteration  of  the  lord  or  tenant,  shall  be 
food,  and  where  not,  59.  b. 

Where  fines  incertain  are  unreasonably  exacted, 
the  copyholder  shall  not  be  compelled  to  pay 
them,  69.  fc»  60.  a. 

How  copyholders  shall  implead,  and  be  impleaded, 
and  the  form  of  such  plaint,  60.  a.  ' 

Where  a  copyhold  may  be  intailed,  and  such  httail 
also  docked  by  surrender,  60.  b.  4 

What  remedy  a  copyholder  hath  against  his  lord 
for  an  ejectment  without  cause,  60.  b.  61.  a.  09.  b. 
69.  a. 

What  remedy  a  copyhold  tenant  hath  for  an  erro- 
neous recovery  in  the  court  of  his  lord,  66.  a. 

The  office  and  duty  of  the  lord  of  a  copyhold 
manor,  60.  b. 

Where  admittances  by  the  ford  out  of  the  court  or 
manor  shall  be  good,  61.  b. 

Where  the  wife  of  the  copyholder  shall  be  endowed, 
and  where  not,  98.  b. 

Tenants  by  the  verge,  why  so  called,  and  how  they 
diner  from  tenants  by  copy,  61.  a. 

Coinage* 

What  it  is,  166. 

Tenant  by  cornage  paid  noescuage,  69. 

Corody.    See  Appendants. 

Where  a  house  or  land  may  be  appendant  to  a 
corody,  49.  a. 

Corporation.     See  Homage,  Leases. 

The  description  of  a  coiporation,  and  why  so  called. 
250.  a.  J 

The  division  of  corporations,  2.  a.  950.  a. 
How  many  several  ways  a  corporation  may  com- 
mence and  be  established,  256.  a. 

What 
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What  corporation  iWl  enVe  lb  fee  ample  without 

the  ward  (successor*),  mad  what  not,  94.  bv 
Where  a  sole  corporation  shall  take  a  fee  simple 

withoat  the  word  /swcccaaom),  and  where  not, 

O.b.04.h. 
Where  the  privileges  belonging  to  a  corporation  by 

pwrenpnen ahull aVtrnnameby  the change  of  the 

tame  corporation,  and  where  not,  102.  b. 
When  hy  the  dsna>lation  of  a  corporatien  their 

lands  shall  revert  to  the  donor,  and  shall  not 

earnest,  IS.  b. 
Where  and  what  corporation  may  mamtaiA  a  writ 

af  right,  aad  where  and  what  nor,  ML  b.  par 

Where  a  disclsasner,  or  other  act  by  an  abbot, 
bishop,  dec.  aboil  bind  their  successors,  and 
where  not,  100.  a. 

The  power  which  ecclesiastical  eorpontiont  had  to 
onpese  of  their  lands,  Ore.  at  the  common  law, 

by 
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of  a  leiease 


sad  how  they  are 

44  a.  MO.  h,  201.  a.  020.  b.  024.  a. 


What  leases  at  this  day  are  good  by  a 
aid  chapter,  dee.  and  what  not,  44.  a.  "and  b. 
S42.a. 
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«Bow  ana  wnax  corporation  may  no  ana  recurve 
hsmage,  and  where  and  what  not,  00.  b.  06.  U 
67.  a.  041.  h» 

Where  a  front  to  a  corporation  aggregate,  albeit 
the  head  of  the  corporation  be  wanting  at  the 
thai  ahaH  he  good,  and  whom  not,  904.  a. 

Corruption  of  Blood.  So?  Attainder,  Heir. 

la  what  manner  and  degree  the  blond  said  to  be 

corrupted  by  attainder,  101.  b. 
By  what  means  the  blood  corrupted  by  attainder 

nny  be  restored,  and  by  what  not,  0.  a»  001.0, 

lama, 
Whom  oefrmptioo  of  bleed  in  the  fisher  shell  dis- 
able the  issue  to  inherit  to  bis  mother,  12.  a. 
Where  warrnption  of  Mood  in  the  father  shall  die* 

ante  the  eon  to  inherit  to  his  brother,  and  where 

not,  8»a* 
Whew  corruption  of  Mood  in  the  eldest  son  ehafl 

hinder  a  descent  to  the  youngest,  IS.  a.  108.  a. 
Judgment  to  bo  hanged  by  martial  law  no  cenup- 

tamnfhloed,lft.a. 

Coolnage, 

Where,  and  hy  whom  a  writ  of  eoemngs  Beth, 

100.  a. 
Where  it  lieth  for  a  rent  charge  or  seek,  wad. 

Coats.    See  Damages. 

Cotterdti  and  CottagiuM. 
Tno  meaning  of  the  words,  60.  b.  00. 

Covenant.    See  Payment^  Warranty. 

Where  an  assignee  shall  take  advantage  of  a  cove- 

Tnt,  without  being  named  in  the  deed,  and 

here  not,  084.  b.  S80.  a. 

1     ere  a  man  shall  be  bound  by  the  covenants  and 

motions  in  an  indenture,  albeit  he  never  sealed 

n  deed,  and  where  not,  2S0.  b.  201 .  a. 

1    ere  a  covenant  in  deed  shall  destroy  the  cove- 

oat  in  law,  and  where  not,  S84.  a. 
i     fesse  of  all  actions  and  suits,  no  discharge  of  a 


covenant  oarers  it  ha  preens  j 
of  covenants,  202.  b. 
Where  noon  a  covenant  to  pay  money  at  several 
days,  after  the  first  default  an  action  of  covenant 
Beth;  otherwise  of  debt  upon  an  obligation. 


How  to  plead  performance  of  covenants,  SOS. 

Coverture.  S^rhotard,  Boron  aid  Peine, 
Banishment,  Forfeiture*  Infant. 

The  signification  of  the  word,  and  whence  so  called, 

112.  a. 
Where  a  feme  covert  may  be  a  purt&aser,  mi 

where  the  estate  shall  be  said  to  be  in  her  before 

the  agreement  of  her  husband,  S.  a.  S08.  b. 
Where  laches  shall  be  adjudged  in  a  feme  coveri, 

and  where  not,  240.  b.  SS2.  a.  S50.  b. 
Where  a  feme  covert  may  sue  and  be  sued  without 

her  husband,  1S2.  b.  1SS.  a.  per  tut.  pag* 
Where  the  breach  of  a  condition  in  law  shall  be  a 

forfeiture  of  the  office  or  estate  of  a  feme  covert, 

and  where  not,  2SS.  b. 
To  what  purposes  a  procurement,  precedent,  or 

agreement  subsequent  shall  make  a  fame  covert 

a  dissesrereas,  and  to  what  not,  SOT.  b. 
No  privilege  of  nondaim  to  a  nana  covert  at  the 

common  law,  202.  b. 

Covin  and  fraud.  See  Forfeiture,  Remit* 
ter,  Slat.  13  EL  c  15.  27  EL  c.  4. 
142%&8.  91//.8.C.15.  StauMerton, 
c  6.    Wardship,  Warranty. 

The  description  and  derivation  of  the  word,  257. 
n.h. 

Where  alignment  of  dower  or  other  lawful  act 
compassed  by  covin,  shall  be  avoided,  SO.  a. 
807.  h. 

Where  upon  n  condition  of  payment  of  money,  a 
covinous  payment  in  show  shall  be  no  perform- 
ance, 200.  b. 

Where  and  how  fraudulent  cosrveyances,  eator- 
tiens,  ore.  shell  bo  avoided  at  this  day,  ami 
against  what  persons  they  shall  be  void,  and 
against  what  not,  8.  b. 

Whore  a  recovery  by  covin  against  a  tenant  for  life 
shall  be  a  forfeiture  of  his  estate,  S02.  a.  808.  a. 

Where  a  collateral  warranty  after  a  disseisin  by 
covin  shall  be  no  bar,  800.  b. 

Where  a  termor  for  years,  guardian,  tenant  by 
statute  mercrmnt,  eaafw,  ore.  shall  falsify  a  reco- 
very by  covin  had  against  him  in  the  reversion, 

Count.    See  Pleadings,  Writ. 

The  etymology   and   as^un^almn  of  the  word, 

17.  a. 
The  office  and  nature  of  a  count,  17.  a.  SOS.  b. 
Where  the  count  varying  Iran  the  words  of  the 

writ  shall  be  good,  and  where  not,  20.  b.  04.  b. 

888.  b.  844.  a. 

Court.  See  Admiral,  Marshal,  Parliament. 

The  definition  and  derivation  of  the  word,  08.  a. 
The  divers  kinds  of  inferi or  courts,  and  the  several 

judges  of  them,  ibid. 
Court-Baron,  whence  so  ceiled,  who  the  judge,  and 

in  what  place  such  court  ought  to  be  holden,  and 

in  what  not,  00.  a.  200.  a. 

What 
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What  courts  tie  of  record,  and  what  not,  117.  a. 

168.  b. 
The  antiquity  and  jurisdiction   of  the  courts  of 

king's-bench  and  common  pleas,  71.  b. 
The  county  court,  tourn  of  the  sheriff  and  court- 

feet,  68*  a.  b. 
The  ecclesiastical  court  and  its  jurisdiction,  96.  a.  b* 

S44.  a. 
What  the  court  shall  judge  of,  68.  a. 
Court  of  record  is  the  king's,  117.  b.  260*  a* 

—  of  record,  what  they  hold  plea  of,  960.  a. 
■        of  record,  how  erected,  260.  a. 

Off  m  VitL     See   Quod  Ei  Deforced, 
Resceit,  Stat.  W.  3.  c.  3. 

Where  upon  a  recovery  in  an  action  of  waste 
against  the  husband  and  wife  by  default,  the  wife 
shall  have  a  cut  in  vitd,  355.  b. 

Curtesy  of  England.     See  Attornment, 
Waste,  Warranty. 

The  description  of  a  tenant  by  the  curtesy  of  Eng- 
land, ana  why  so  called,  29.  a.  SO.  a. 

Of  what  things  the  husband  shall  be  tenant  by  the 
curtesy,  and  of  what  not,  20.  a.  b.  SO.  b. 

Of  what  estate  of  the  wife  the  husband  shall  be 
tenant  by  the 'curtesy,  and  what  not,  29.  b. 

Of  what  seisin  of  the  wife  the  husband  shall  be  te- 
nant by  the  curtesy,  and  of  what  not,  29.  a.  40.  a. 

Where  the  husband  shell  be  tenant  by  the  curtesy  of 
an  estate  in  suspense,  and  where  not,  29.  b. 

Where  a  seisin  shall  be  sufficient  to  make  a  tenancy 
by  the  curtesy,  that  shall  not  make  a  potsestto 

.  Jtatruf  16.  b. 

Where  the  husband  shall  be  tenant  by  the  curtesy 
of  a  seisin  of  his  wife  had  by  intrusion  upon  the 
king,  SO.  b. 

What  time  of  having  issue  sufficient  to  entitle  the 
husband  to  be  tenant  by  the  curtesy,  and  what 
not,  29.  b.  SO.  a. 

What  manner  of  issue  sufficient  to  entitle  him,  and 

-  what  not,  29.  b. 

Where  the  husband  shall  be  tenant  by  the  curtesy 

without  having  issue,  SO.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy 
•   of  an  estate  of  the  wife  determined,  and  where 

-net,  SO.  a. 
What  things  necessary  to  a  tenancy  by  the  curtesy, 

SO.  a. 
To  what  purposes  the  estate  of  the  husband  after 

issue  is  respected  during  the  life  of  the  wife,  SO.  a. 
,  77.  a.  124.  b. 

Where  the  husband  after  the  death  of  the  wife  can- 
not wave  bis  estate  by  the  curtesy,  and  claim  by 

devise,  SO.  a. 
Where  the  crying  of  the  child  is  not  necessary  to 

entitle  die  husband  by  the  curtesy,  SO.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy, 

albeit  the  issue  cannot  by  possibility  inherit,  and 
.  where  not,  29.  a.  40.  a. 
In  what  oases  a  man  by  having  issue  shall  be  tenant 

by  the  curtesy  where  a  woman  shall  not  be  en- 
dowed, SO.  a.  b. 
When  and  why  the  husband  shall  be  tenant  by  the 

curtesy  of  a  castle,  of  which   the  wife  is  not 

dowable,  SO.  b. 
Where  a  feoffment  upon  condition  shall  be  extinct 

to  a  tenant  by  the  curtesy,  notwithstanding  an 

entry  for  condition  bsoken,  SO.  b. 


Custagia. 
Signify  eipences,  294.  b. 

Customs.  &»(? Devise, Gavelkind, Prescrip- 
tion, Relief,  Surrender,  Wardship. 

The  derivation  and  several  acceptations  in  law  of 
the  word  {consu«iudo)t  58.  b. 

What  things  necessary  to  the  essence  of  a  custom, 
110.  b.  US.  b. 

The  difference  between  a  custom  and  a  prescrip- 
tion, IIS.  b. 

In  what  places  a  custom  may  be  alleged,  and  what 
customs  may  be  alleged  in  upland  towns,  and 
what  in  boroughs,  83.  b.  110.  b. 

Why  they  may  alter  the  common  law,  113.  a. 

Customs  against  reason  void,  69.  b.  69.  a.  140.  a. 
141.  a. 

Where  a  custom  within  a  manor  to  have  a  fine  of 
every  tenant  for  marrying  of  his  daughter  with- 
out the  lord's  license,  shall  be  good,  and  where 
not,  1S9.  b.  140.  a. 

In  what  customs  a  prescription  ought  to  be  alleged, 
and  in  what  not,  175.  b. 

Custom  of  Borough  English,  what,  110.  b.  240.  b. 

Custom  that  the  youngest  son  shall  inherit  if  he  be 
not  of  the  half  blood,  good,  140.  b.  • 

Custom  that  the  eldest  daughter  or  sister  only  shaH 
inherit,  good,  ibid. 

Usage,  and  not  usage,  a  good  argument  in  law  for 
proof  or  disproof  of  any  matter,  81.  a.  b. 

Damages.  &i  Abettors,  Averment,Dower, 
Quare  Itnpedit,  Stat.  8  if.  6.  c.  9.  of 
Glocester,  c.  l.  Waste. 

The  proper  signification  of  the  word,  257.  a. 

Where  upon  a  joint  action  and  recovery  by  par- 
ceners, damages  shall  enure  to  them  in  severalty, 
108.  a. 

Where  upon  a  recovery  in  waste  by  the  aunt  and 
niece,  for  waste  done  in  the  life  of  the  other  sister, 
the  aunt  only  shall  recover  damages,  ibid* 

Where  upon  a  recovery  in  waste  by  the  tenant  for 
life  ana  him  in  the  reversion,  he  m  the  reversion 
only  shall  recover  damages,  42.  a. 

Where  in  an  action  of  trespass  damages  shall  be 
recovered  for  the  entry  only,  and  where  for  all 
mean  occupation,  257.  a. 

Where  in  a  writ  of  entry  upon  the  stat.  H.  2.  da- 
mages only  shall  be  recovered  for  the  entry,  and 
not  for  the  mean  profits,  257.  a. 

Where  upon  a  feoffment  by  a  diseissor  to  divers 
persons,  the  survivor  not  agreeing  to  the  feoff- 
ment shall  be  excused  of  damages  in  a  writ  of 
entry,  209.  b. 

Where  the  plaintiff  may  release  damages,  and  have 
judgment  of  the  principal,  S55. 

Date  of  a  Deed. 

If  it  be  impossible,  when  it  shall  take  effect  fronv 
46.  b. 

Day.     See  Debt,  Payment,  Time. 

The  legal  acceptation  of  the  word,  1S4.  b. 
The  common  days  between  summons  in  real  actions, 
•  and  the  return,  ibid. 

The  days  anciently  allotted  to  felons  in  trial  of  life 
to  make  their  defence,  and  the  course  of  pro-. 

ceeding 
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ceeding  in  the  king's  bench  upon  indictment  at 

today,  OH. 
What  are  said  diet  tpecudet,  and  what  diet  froiue, 

lM.h.lS5.a. 
In  what  cases  anch  days  are  granted,  and  in  what 

VOL,  ibid. 

To  what  {impose  the  day  of  mri  print  and  the  day 

in  bank  are  said  all  one,  185.  a. 
What  are  said  din  jurkUei,  and  diet  nan  juridicL 

1*5.  a, 
What  diesartificiales,  and  diss  natural*,  185.  a. 
At  what  time  foreign  nations  begin  to  account  the 

dqr,llff.a, 
What  shall  be  said  a  year,  half  a  year,  a  quarter  of 

tyear,  and  what  a  month,  in  legal  computation, 

Where  the  common  law  gave  the  disseisee  a  year 
and  a  day  after  his  claim  to  enter,  the  day  of  his 
claim  shall  be  taken  inclusively,  255.  a. 

Where  in  a  protection  of  prefecture,  for  one  year, 
the  day  of  the  tetU  shall  be  taken  inclusively, 
130.  b. 

Aaedrice  to  students  in  spending  the  day,  64.  b. 

Sean  and  Chapter.     See  Bishop,  Clergy, 
Corporation. 

The  etymology  of  the  word  dean,  05.  a. 

The  manner  bow  deans  came  in  and  are  installed  at 

this  day,  and  how  formerly,  05.  a. 
Chapter  what,  and  the  several  sort  of  chapters,  ibid, 

Debt    See   Acceptance,   Attornment, 
Contract,  Execution,  Infant. 

Where  an  action  of  debt  lieth  for  rent,  and  where 
not,  47.  a.  b.  57. 

What  shall  be  said  a  good  plea  in  debt  for  rent, 
47.  b. 

Where  an  action  of  debt  for  relief,  escuage,&c  and 

where  not,  47.  b.  83.  a. 
What  shall  be  a  sufficient  contract  whereupon  to 

ground  an  action  of  debt,  and  what  not,  162.  b. 
Where  upon  payment  of  money  at  several  days  an 

action  of  debt  lieth  not  before  the  last  day  be 

Past,  47.  b.  208.  b. 
Where  it  lies  on  a  judgment,  251.  b. 
Where  the  executors  shall  have  an  action  of  debt 

for  the  arrearages  of  rent,  which  the  testator 

himself  could  not,  140.  h. 
Where  an  action  of  debt  lieth  against  an  infant 

upon  a  contract,  and  where  not,  172.  a. 
Where  by  a  release  of  all  debts  an  execution  shall 

he  discharged,  76.  a. 

Decies  tantum. 
Where  it  lies,  860.  a. 

Deeds.  See  Charters,  Chattels,  Defea- 
sance, Dower,  Estoppel,  Exchange, 
Habendum,  Inrolment,  Livery,  Obli- 
gation, Partition* 

A  deed,  what,  and  what  things  incident  thereunto, 

4*.  b.  171.  b. 
TJedivers  kinds  of  deeds,  85.  b.  86.  a. 
The  several  parte  of  a  deed,  and  the  nature  and 

office  of  each  part,  6.  a.  220.  a.  b. 
VouL 
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Wham  a  deed  shall  be  good,  albeit  the  formal  and 

orderly  parts  thereof  be  wanting,  7.  a. 

The  difference  between  a  deed  and  a  charter,  0.  a. 

What  shall  be  said  a  good  delivery  of  a  deed,  and 
what  not,  86.  a.  40.  b. 

Where  a  deed  shall  receive  trial  per  pais,  and  where 
by  the  court,  85.  b. 

Divers  rules  concerning  the  construction  of  deeds. 
86.  a. 

The  antiquity  of  sealing  deeds  and  charters,  7.  a. 

How  the  dates  of  deeds  were  anciently  omitted,  6.  a. 

Where  every  deed  ought  to  be  in  parchment  or 
paper,  85.  b.  171.  b.  220.  a. 

Where  a  letter  of  attorney  may  be  contained  within 
a  deed  of  feoffment,  and  where  not,  52.  b. 

What  inheritances  shaU  pass  without  deed,  and 
what  not,  121.  b. 

Where  and  why  a  deed  being  pleaded  ought  to  be 
shewed  in  court,  85.  b.  121.  b.  225.  a.  b. 

What  manner  of  deed  is  pleadable  in  court,  and 
what  not,  225.  b. 

Where  a  stranger  to  a  deed  may  take  benefit  thereby, 
without  shewing  the  same  in  court,  and  where  not, 
267.  b.  217.  b. 

Where  and  bv  what  persons  a  condition  may  be 
pleaded  without  shewing  a  deed  in  court,  and 
where  and  by  what  persons  not,  225.  a.  b.  226.  a. 
808.  a. 

Where  the  deed  of  condition  ought  to  be  shewed, 
albeit  the  condition  be  executed,  and  where  not, 
226.  a.  227.  b.  228.  b. 

Where  a  deed  retraining  in  one  court  may  be  pleaded 
in  another  court  without  shewing  forth,  S3,  b. 

Where  a  deed  shewed  in  court  shall  be  said  to  re* 
main  in  the  custody  of  the  court,  and  where  in 
the  custody  of  the  party,  281.  b. 

A  deed-poll,  what,  and  whence  so  called,  220.  a. 

Where  one  person  may  take  advantage  of  a  deed- 
poll,  made  to  another,  and  how,  281.  a  b.  282. 
a.  b. 

The  description  of  an  indenture,  and  by  what  names 
it  was  called  anciently,  and  by  what  at  this  day, 
220.  a.  148.  b. 

Where  a  deed  beginning,  Htte  indention,  and  with- 
out any  actual  indenting,  shall  be  no  indenture; 
tecut  if  the  parchment  or  paper  be  indented, 
though  there  be  no  such  words,  148.  b.  220.  a. 

The  several  kinds  of  indentures,  and  the  forms  of 
them,  220.  b.  280.  a. 

Where  upon  a  gift  in  tail  by  indenture,  the  part  of 
the  donee  after  his  death  without  issue,  shall  be- 
long to  the  donor,  220.  a. 

Where  an  indenture  shall  be  said  the  deed  of  the 
feoffee,  albeit  no  mention  be  made  of  putting  bis 
seal  to  the  deed,  and  where  not,  280.  b« 

Where  a  man  shall  take  and  be  bound  by  an  inden- 
ture, albeit  he  never  sealed  the  deed,  and  where 
not,  220.  b.  221.  b. 

Default.     See  Disceit,  Nonsuit,  Quod  Ei 
Deforceat,  Retraxit,  Recovery. 

The  legal  acceptation  of  the  word,  250.  b. 

The  several  causes  allowed  by  the  law  for  saving  a 

default,  250.  b. 
Where  sickness  shall  be  no  cause  to  save  a  default, 

ibid. 
Where  judgment  final  shall  be  given  in  a  writ  of 

right  upon  default  of  the  tenant,  205.  b.  • 

f  Defeasance. 
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Defeasance*    See  Deeds,  Execution. 

The  derivation  of  the  word,  256.  b. 

Wnere  and  what  inheritances  nay  be  defeated  by 

indentures  of  defeasance,  and  where  and  what 

not,  2S6.b.  237.  a. 

Defence. 

What,  and  the  derivation  of  it,  127.  b. 
When  to  be  used,  127.  b. 
Divided,  ibid. 
How  to  be  made,  ibid. 

Deforcement.    See  Abatement. 

The  signification  and  derivation  of  the  word,  SSI.  b. 
Degrees.    See  Frankmarriage. 

Grfdus  unde  dicitur,  24.  a. 

The  several  sorts  of  degrees  in  a  writ  of  entry, 

2*8.  b. 
What  estate  or  chance  shall  make  a  degree  to  have 

a  writ  of  entry  in  the  per,  and  what  not,  239,  a. 

318.  a. 
Where  albeit  the  degrees  be  once  past,  the  writ 

may  be  brought  within  the  degrees  again,  $39.  a. 
Where  two  estates  shall  make  but  one  degree  in  a 

writ  of  entry,  ibid. 

Demand.     See  Release,  Request. 

The  several  kinds  of  demands,  201.  b. 

At  what  place  and  time  a  demand  of  a  rent  to  enter 
for  a  condition  broken,  or  to  have  an  assise,  ought 
to  be  made,  and  at  what  not,  144.  a.  163.  a.  b. 
201.b.  202.  a. 

Where  a  distress  is  granted  upon  not  payment  and 
demand,  yet  the  grantee  may  distrain  after  the 
day  of  payment,  without  any  demand,  144.  a. 
202.  a. 

Demurrer.      See  Statute  27  EL 
4  4*  5  Anna. 

Demurrer  what,  and  whence  derived,  71.  b. 

The  form  of  a  demurrer,  71.  h. 

The  several  kinds  of  demurrers,  72.  a.  * 

What  things  axe  admitted  by  a  demurrer,  and  what 
not,  72.  a. 

Wnere  there  is  a  demurrer  for  part  and  issue  for 
other  pact,  which  shall  be  first  tried,  72.  a.  126.  b. 

The  course  of  the  proceeding  of  the  judges  upon  a 
demurrer,  72.  a. 

Where  the  party  shall  alledge  special  matter,  and 
conclude  with  a  demurrer,  72.  a* 

Where  a  demurrer  may  be  upon  aid-prier,  receipt, 
.  voucher,  wager  of  law,  fee.  72.  a. 

Where  the  party  shall  be  compelled  to  join  ia  de- 
murrer, ana  where  not,  72.  a. 

D/ene,  Denpe, 
The  meaning  of  the  words,  4.  b.  5.  b. 

Denizen.    See  Alien,  Ligeance. 

The  etymology  of  the  word,  120,  a* 
The  several  acceptations  of  the  word,  129.  a. 
The  difference  between  naturalisation,  and  deniza- 
tion by  the  king's  letters  patents,  8.  a.  129.  a. 


Denizen  may  purchase  lands,  2.  b.  8.  a. 
What  issue  of  the  denizen  may  inherit,  2.b.  8.  a. 

Departure.  See  Action,  Pleading,  Retrofit. 

Departure  in  pleading,  S04.  a. 

Where  the  rejoinder  containing  matter  subsequent 
to  the  bar  shall  be  a  departure,  and  where  not, 
204.  a. 

Where  the  defendant  pleads  performance  of  cove- 
nants, and  the  plaintiff  replies  that  he  did  not 
such  an  act,  &c.  to  say  that  he  offered  to  do  it, 
and  the  plaintiff  refused,  shall  be  a  departure, 
304.  a. 

Where  the  party  entitleth  himself  by  the  common 
law,  to  make  it  good  by  a  custom  or  act  of  par- 
liament shall  be  a  departure,  S04.  a. 

Where  the  party  pleads  an  estate  generally,  in  his 
second  plea  to  maintain  it  by  a  matter  tanta- 
mount in  law  shall  be  a  departure,  304.  a. 

Where  the  plaintiff  counts  of  a  gift,  and  maintains 
in  his  replication  by  a  recovery  in  value,  this  is 
no  departure,  ibid. 

Where  in  an  action  transitory  the  varying  of  the 
plaintiff  in  his  replication  from  the  time  and 
place  alleged  in  the  count  shall  be  no  departure* 
282.  a.  b, 

Deraignment.    See  Warranty. 
The  signification  and  derivation  of  the  word,  136.  by 

Detinue. 

Where  and  for  what  things  a  writ  of  detinue  lieth, 
and  where  and  for  what  not,  286.  b. 

Where  the  defendant  shall  wage  his  law  in  a  detinue, 
and  where  not,  ibid. 

Where  in  a  detinue  of  charter*,  summons  and  seve* 
ranee  lieth,  286.  b. 

Where  a  release  of  actions  personal  shall  be  a  good 
plea  in  detinue  of  charters,  lead. 

Where  a  eapia$  lieth  in  a  detinue,  and  where  not, 
ibid. 

This  action  is  now  disused,  and  why,  tMrf. 

In  what  cases  it  k  better  to  bring  an  action  of  de- 
tinue, than  an  action  of  trover,  ibid. 

Pevise.  See  Attornment,  Condition, 
Entry,  Stat.  32  JET.  3.C.I.  34  H.  8. 
c.  5.  Testament,  Uses. 

The  signification  of  the  word  (devise),  HI.  a. 

Where  devises  ought  to  have  construction  accord- 
ing to  the  intent  of  the  devisor,  and  where  not, 
25.  a.  S22.  b. 

Where  an  inheritance  sharl  pass  by  devise  without 
the  word  (heirs),  9.b.  S22.  a.  b- 

Why  in  devises  a  greater  latitude  is  allowed  than 
in'  any  conveyances,  9.  b. 

When  a  subsequent  device  shall  not  be  a  revocation 
of  the  former,  112.  b. 

A  devise  to  a  man  and  his  heus  male,  a  good 
estate-tail,  27.  a. 

Where  by  a  devise  to  a  man  and  his  heirs  males  th< 
son  of  his  daughter  shall  not  inherit,  25.  a. 

Where  an  estate  may  pass  by  devise,  that  can- 
not by  actltt  executed  in  the  life  of  the  devisor, 
42.  a. 

Where 
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Wham  the  dariiee  ahull  take  the  thing  devised 
without  the  assent  of  the  executors,  and  where 
not.  111.  a. 

Where  upon  a  devise  of  lands  the  freehold  shall  be 
said  in  the  devisee,  before  entry,  111.  a. 

What  remedy  the  devisee  hath  upon  the  intrusion 
of  a  stranger,  and  a  descent  cast  before  his  entry, 
ibid, 

Deriae  of  lands  by  custom  before  the  statutes,  where 
good,  and  where  not,  1 11.  a.  b. 

Where  by  a  custom  to  devise  lands,  a  devise  of  a 
rent  out  of  the  same  lands  shall  be  good,  111.  a. 

Where  devises  of  lands,  &c  since  the  statutes  of  39 
and  34  H.  8.  shall  be  good,  and  where  not,  and 
where  such  devises  shall  be  good  for  the  whole, 
aid  where  but  for  part,  111.  b.  per  tot.  peg. 

Where  the  custom  to  devise  lands  holden  by  knights 
service  shall  continue,  notwithstanding  the  mak- 
ing of  those  statutes,  111.  b.  115.  a. 

Where  a  devise  by  the  husband  to  the  wife  shall  be 
food,  but  not  e  eotUra,  1 13.  a.  b. 

Where  a  devise  of  lands  to  be  sold  by  executors 
■hall  be  good,  and  where  such  sale  by  them  shall 
be  good,  and  whore  not,  112.0.  113.  a.  236.  a. 

^fwmt.««% 

Where  a  feoffment  being  made  to  the  use  of  a  last 
wiU,  or  of  such  persons  as  shall  be  named  in  the 
last  will,  tt»  estate  shall  be  said  to  pass  by  the 
will,  and  where  by  the  feoftnent,  271.  b. 

Dilapidations. 

Mty  be  sued  for  in  the  spiritual  court,  53.  b. 
Whether  an  action  on  the  case  will  lie  for  them  at 
common  law,  ibid. 
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rility.    See  Alien,  Capacity,  Excom- 
munication, Outlawry,  Profession. 

The  several  disabilities  in  law  in  the  person  to  bring 
any  action,  and  who-  were  anciently  disabled, 
.  and  who  at  this  day,.  128.  a*  136.0. 

Disceit.    See  Quod  Ei  Deforceat. 

Where  upon  a  recovery  by  default  in  an  action  of 

wasteawritofdtscettfieth,  355.  b. 
Where  upon  a  recovery  by  default  had  against  a 

person  m  prison,  a  writ  of  disceit  lieth  not,  259.  b. 

Discent  See  Appeal,  Attainder,  Chat* 
tefe,  Corruption  of  Blood,  Entry,  Heir, 
Inheritance. 

The  signification  and  derivation  of  the  word,  237.  a. 
♦  I3vb.  KW.  b. 

Where  the  heir  shall  be  in  by  discent,  of  an  estate 
>  mat  by  possibility  could  not  be  bis  ancestor's, 
378.  b. 

Disclaimer. 

The  esynmlsey  and  signification  of  the  word,  1*8.  a. 

The  several  kinds  of  disclaimers,  103.  a. 

Where  and  what  persons  may  disclaim  in  the 

isigniory,    and  whew   and  what  not,  103.  a. 

101.  b.  102.  i. 


DI 

What  is  wrought  by  such  disclaimer  in  the  seigniory, 

102.  b. 
Where  upon  the  disclaimer  of  the  tenant  m  real 

action,  the  demands  nt  may  eater  before  judgment, 

302.  a.  363.  a. 

Discontinuance.  See  Condition,  Corpo- 
ration, Entry,  Stat.  32  H.  8.  c.  28. 
l  H.  7.  c.  20.    34  H.  8.  c.  20. 

The  description  of  a  discontinuance,  325.  a. 

The  derivation  and  several  acceptations  of  the 
word,  325.  a. 

How  many  several  ways  a  discontinuance  may  be 
wrought,  and  to  the  prejudice  of  how  many  se- 
veral persons,  325.  a.  b. 

What  inheritances  may  be  discontinued,  and  what 
not,  327.  b.  331.  b.  332.  a.  b.  325.  b. 

Where  the  divesting  or  displacing  the  estate  of 
another  by  alienation  shall  work  a  discontinuance, 
and  where  not,  327.  b. 

Where  the  alienation  of  a  corporation  was  a  dis« 
continuance  to  the  successors  at  the  common 
law,  and  where  not,  325.  b.  341.  b.  346.  a.  and  h. 
847.  a. 

Where  and  what  act  by  the  husband  waa  a  discon- 
tinuance of  the  lands,  &c.  of  his  wife  at  the  com- 
mon law,  and  what  shall  be  a  discontinuance  at 
this  day,  and  where,  and  what  not,  826.  a.  per 
tot.  pag. 

What  act  or  conveyance  by  tenant  in  tail  shall  be 
a  discontinuance  of  the  estate  tail,  and  what  not, 
326.  b.  327.  a.  tx  328.  a.  334.  b. 

Where  the  feoffment  of  the  husband  being  jointly 
seised  in  special  tail  with  bis  wise, shall  be  adis- 
continuanee  to  the  issue  after  the  death  of  the 
wife,  326.  b. 

Where  the  alienation  of  one  jointenant  shall  be  no 
discontinuance  to  his  companion  anrmine,  188.  a. 
127.  b. 

Where  a  partition  between  parceners  ehaU  work  no 
discontinuance,  173.  a. 

Where  a  warranty  annexed  to  a  release,  or  confir- 
mation shall  work  a  discontinuance,  and  where 
not,  328.  b.  329.  a.  339.  a. 

Where  the  release  of  an  abbot  with  warranty  shall 
be  no  discontinuance  to  his  successor,  329.  a. 

Where  the  grant  of  a  rent  in  fee  with  warranty  by 
tenant  in  tail  shall  be  no  discontinuance  to  his 
issue,  but  at  his  election,  332.  b. 

Where  tenant  in  tail  of  a  rent  disseises  the  ter- 
tenant,  a  feoffment  by  him  with  warranty  shall  be 
no  discontinuance  of  the  rent,  ibid. 

Where  a  grant,  release,  or  confirmation  in  fee  to 
a  lessee  for  years  by  tenant  for  life,  or  in  tail, 
shall  work  no  discontinuance,  329.  b.  330.  a.  b. 
332.  b. 

Where  the  conveyance  of  an  inheritance  that  lieth 
in  livery,  whereto  no  livery  is  requisite,  shall 
work  no  discontinuance,  332.  b. 

Where  a  fine  levied  by  tenant  in  tail  of  a  reversion 
upon  a  lease  for  years  shall  be  a  discontinuance ; 
seeus  of  a  reversion  upon  a  lease  for  his  own  life, 
323.  b. 

Where  a  lease  by  tenant  in  tail  for  the  Ufa  of  the 
lessee  was  a-  discontinuance  at  the  common  law 
during  the  particular  estate,  333.  a.  336.  a.  338. 1. 
Vide  Stat.  32  H.  8.  cap*  28.  where  such  lease  shall 
be  good  at  this  day,  and  where  not. 

f2  Where 
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Where  the  freehold  may  be  discontinued,  and  not 
the  reversion,  333.  a. 

Where  a  reversion  in  fee  upon  a  lease  for  life,  or 
gift  in  tail  being  executed  in  the  life  of  tenant 
in  tail,  who  made  the  estates,  shall  be  a  discon- 
tinuance to  his  issue,  and  where  not,  833.  a. 
334.  a.  335.  b. 

Whese  a  gift  in  tail  by  tenant  in  tail,  and  a  release 
to  the  donee  in  fee,  shall  be  no  discontinuance 
after  the  death  of  the  donee  without  issue ;  teeut 
of  a  lease  for  life  and  such  release,  333.  b. 

Where  tenant  in  tail  makes  a  sift  in  tail,  a  feoff- 
ment in  fee  by  the  donee  shall  be  no  discontinu- 
ance after  his  death  withont  issue,  327.  b. 

Where  tenant  in  tail  makes  a  feoffment  of  a  manor 
with  an  advowson  appendant,  and  dies,  his  issue 
may  present  before  recontinuance ;  teem  if  the 
feoffee  had  presented  in  the  life  of  the  tenant  in 
tail,  333.  b. 

Where  a  fine  tur  grant  and  render  by  tenant  in  tail, 
not  executed  in  his  life,  shall  be  no  discontinu- 
ance to  his  issue,  333.  b. 

Where  a  reversion  with  warranty  not  executed 
in  the  life  of  tenant  in  tail  shall  be  no  discon- 
tinuance, ibid. 

Where  tenant  in  tail  disseises  his  lessee  for  life,  and 
makes  a  feoffment,  and  the  lessee  dies,  this  shall 
be  no  discontinuance,  333.  b. 

Where  a  feoffment  by  tenant  in  tail  to  him  in  the 
reversion  or  remainder  shall  be  a  discontinuance, 
and  where  not,  825.  a. 

Where  a  reversion  may  be  revested,  and  yet  the 
discontinuance  remain,  335.  a. 

Where  the  estate  which  wrought  the  discontinu- 
ance is  defeated  by  entry  for  condition  broken, 
&e.  the  discontinuance  itself  is  avoided,  336.  b. 

Where  and  by  what  means  an  estate  tail  may  be 
discontinued  by  him  that  was  never  seised  of  the 
same  estate,  and  where,  and  by  what  not,  338.  b. 
339.  a.  b.  340.  a.  347.  a.  b. 

Where  the  escheat  of  a  reversion  in  the  life  of  tenant 
in  tail  not  executed  in  his  grantee,  shall  work  no 
discontinuance  to  the  issue,  340.  b. 

Where  the  alienation  of  a  parson,  prebend,  &c. 
shall  be  no  discontinuance  to  the  successor, 
341.  a.  b. 


Disparagement  in  Marriage.     See 
Marriage,  Wardship. 

The  etymology  of  the  word  (disparagement),  80.  a. 

The  several  kinds  of  disparagements  in  marriage, 
and  what  shall  be  said  a  disparagement,  and 
what  not,  80.  a.  b.  82.  a. 

The  penalty  incurred  by  the  lord  for  such  dispa- 
ragement, 80.  b. 

Where  a  disparagement  by  one  jointenant  shall  be 
a  forfeiture  of  the  wardship  as  to  both,  80.  b. 

Upon  disparagement  to  the  heir  who  shall  enter 
and  oust  the  guardian,  and  who  not,  81.  a. 

Where  the  heir  after  disparagement  shall  be  in 
ward  again,  and  where  not,  80.  b. 


Disseisee,  Disseisor. 

What  he  may  and  what  he  may  not  do  before  re- 
entry, 256.  a* 


Disseisin.  See  Abatement,  Assise,  Cover- 
ture, Continual  Claim,  Jointenants, 
Judgment,  Tenant  at  Sufferance. 

The  definition  of  a  disseisin,  and  Che  signification  of 

the  word,  153.  b.  181.  a. 
What  shall  be  said  a  disseisin  of  a  rent-seek  to  ha ve 

an  assise,  and  what  not,  163.  a.  b.  161.  b. 
What  shall  be  said  a  disseisin  of  a  rent-service,  and. 

what  not,  160.  b.  161.  a.  b. 
What  shall  be  said  a  disseisin  of  a  rent  charge, 

161.  b. 
Where  a  man  shall  have  several  assises,  for  one  dis- 
seisin of  one  and  the  same,  153.  b. 
Where  an  assise  lieth  against  a  coadjutor,  or  coun- 
sellor to  a  disseisin,  notwithstanding  the  death 

of  the  tenant,  18.  b. 
Where  the  agreement  of  him  in  the  reversion  to 

a  disseisin  of  the  tenant  for  life  to  his  use,  shall 

make  him  a  disseisor  in  fee,  108.  b. 
Where  a  disseisin  of  the  tenant  in  a  vrtcipe'hj  the 

demandant  to  the  use  of  others,  shall  not  abate 

the  writ,  108.  b. 
Where  the  entry  of  a  man  into  lands  of  his  own 

wrong  shall  be  a  disseisin,  notwithstanding  bis 

claim  to  hold  at  the  will  of  the  tenant,  871.  a. 
Where  a  particular  tenant  holding  over  his  estate 

shall  be  reputed  a  disseisor,  abator,  &c.   and 

where  a  tenant  at  sufferance,  271.  a. 
Where  he  in  the  remainder  for  life  disseises  the 

particular  tenant,  by  the  death  of  the  tenant  the 

disseisin  shall  be  purged,  276.  a. 
Where  the  confession  of  a  disseisin  shall  be  pre- 
judicial to  the  tenant  in  a  real  action,  and  where 

not,  287.  a. 
Where  the  payment  of  rents  or  services  to  a  stranger 

by  the  tenant  shall  be  a  disseisin  to  the  lord, 

and  where  not  but  at  his  election,  823.  a.  and  b. 

824.  a.  and  b. 
What  acts  by  a  disseisor  shall  be  good  to  bind  the 

disseisee,  end  what  not,  35.  a.  357.  b.  58.  b. 
Where  tenants  for  years,  guardian,  tenant  by  elegit, 

&lc.  by  their  feofiment  shall  be  disseisors,  330.  b. 

367.  a.  b. 

Distress.    See  Attornment,  Rescous, 
Stat .  a  JV-SfM.  3*  H.  8.  c.  37. 

The  derivation  of  the  word,  06.  a. 

Of  what  things  a  distress  may  be  taken,  and  of 

what  not,  47.  a.  b. 
How  the  distress  ought  to  be  demeaned,  47.  b. 
What  shall  be  said  a  sufficient  pound  to  impound  a 

distress,  and  what  not,  ibid. 
Where  a  distress  in  the  night  shall  be  good,  and 

where  not,  142.  a. 
Distress  inseparably  incident  to  every  service,  150.  b. 

151.  b. 
For  what  service  incertain  the  lord  may  distrain, 

and  for  what  not,  06.  a. 
Where  a  distress  lieth  for  a  rent- seek,  153.  a. 
Where  the  lord  may  distrain  the  cattle  of  his  tenant 

out  of  his  fee,  and  where  not,  161.  a. 
Where  the  owner  may  make  rescous  of  a  distress 

taken  for  damage-reasant  out  of  the  land    in 

which,  &c.  ibid. 
For   damage-featant,    where   it  must   be   taken, 

161.  a. 

Divorce. 
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Divorce.    See  Bastard,  Dower, 

The  derivation  of  the  word,  235,  a. 
The  several  kinds  of  divorces,  ibid. 
A  vinculo  matrimonii,  what,  32.  a,  335. 
A  anus  et  tkoro,  what,  32.  a. 

Donatives. 
How  they  are  made,  344.  a. 


Double  Flea.    See  Plea. 

Where  and  why  such  plea  not  allowable  in  law  by 

one  tenant  and  defendant,  303.  a,  304.  a. 
Where  in  pleas  dilatory,  duplicity  of  matter  may 

he  ated ;  stats  in  pleas  peremptory  and  perpetual, 

334.  a. 
By  what  means  a  man  having  divers  distinct  matters 

in  esense  or  bar  of  an  action,  may  take  advantage 

ofthemallJ304.a. 

4 

Dower.  See  Admeasurement,  Attornment, 
Curtesy,  Jointure,  Waste,  Warranty. 

The  definition  and  derivation  of  dower,  80.  b. 

The  divers  kinds  of  dowers,  33.  b.  39.  b. 

The  description  of  dower  at  ihe  common  law,  30.  b. 

Si.  a.  S3,  b. 
What  things  requisite  to  the  consummation  of  dower, 

31.  a.  32.  a. 
The  wife  of  what  person  shall  have  dower  of  the 

lands  of  her  husband,  and  of  what  not,  SO.  b. 

31.  a. 
The  privileges  incident  to  dower,  31.  a. 
Of  what  inheritances  the  wife  shall  have  dower, 

and  of  what  not,  and  in  what  manner  they  shall 

be  assigned  unto  her,  30.  b.  32.  a.  37.  b.  164.  b, 

165.  a.  307.  a. 
Why  the  law  made  this  provision  for  the  wife,  31.  a. 
Why  dower  may  be  ad  ostium  eedesue  not  ad  ostium 

castri,  34.  a. 
Of  what  castle  or  mansion-house  the  wife  shall  be 

endowed,  and  of  what  not,  30.  b.  36.  b.  31.  b. 

165.  a. 
Of  what  seisin  of  her  husband  the  wife  shall  be 

endowed,  31.  a,  226.  b.  268.  b. 
Where  Ihe  wife  shall  not  be  endowed  of  the  seisin 

of  her  husband  had  by  intrusion  upon  the  king's 

possessions,  30.  b. 
Am  do  dote,  where  it  shall  be,  and  where  not,  31 .  a.b. 

40.  b. 
Where  the  wife  shall  be  endowed  of  an  estate  of  her 

husband  determined,  31.  b. 
Where  the  wife  shall  not  be  endowed  upon  a  remit- 
ter or  alteration  of  the  estate  to  the  heir,  31.  b. 
Where  the  wife  shall  not  be  endowed,  albeit  the 

issue  by  possibility  may  inherit,  et  2  converse, 

31.  b.  40.  b. 

Where  the  wife,  being  an  alien  or  Jew,  shall  be 

endowed,  and  where  not,  31.  b. 
Where  the  wife  shall  have  dower  of  a  thing  sus- 
.Mnded  or  extinct,  and  where  not,  82. a* 
Whew  the  wife  shall  be  endowed  according  to  the 

improvement  or  decay  of  the  value  of  her  hua- 
,  band's  estate  after  his  death,  and  where  not, 

32.  a« 
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Where  the  wife  divorced  shall   have  dower,  and 

where  not,  and  why,  32.  a.  33.  b. 
Where  the  wife  shall  lose  her  dower  by  elopement, 

and  where  not,  82.  a. 
Where  the  wife  shall  be  endowed  in  severalty  by 

metes  and  bounds,  and  where  not,  32.  b» 
Where  a  charge  shall  be  good  against  the  wife  made 

after  her  title  to  dower,  and  where  not,  82.  b. 

33.  a.  173.  a. 
Where  the  wife  shall  lose  her  dower  by  the  attainder 

of  her  husband,  and  where  not,  31.  a.  37.  a.  41.  a. 

302.  b. 
Where  the  wife  shall  recover  damages  in  a  writ  of 

dower,  and  where  not,  82.  b. 
What  shall  be  said  a  good  plea  in  dower  to  bar  the 

wife  of  damages,  33.  a. 
To  what  purposes  the  dower  of  the  wife  shall  be  said 

a  continuance  of  the  estate  and  possession  of  her 

husband,  and  to  what  not,  241.  a.  244.  a. 
Of  what  age  the  wife  ought  to  be  to  have  dower, 

33.  a.  37.  a. 

What  shall  be  said  a  good  marriage  as  to  dower,  and 
what  not,  S3,  a.  b. 

Where  the  disability  of  the  wife' during  coverture, 
being  removed  before  the  death  of  her  husband, 
she  shall  be  endowed  from  the  first  seisin  of  her 
husband,  and  where  not,  33.  a. 

Where  the  wife  shall  have  dower  which  cannot  have 
an  appeal  of  the  death  of  her  husband,  et  e  con- 
veno, 33.  b, 

Upon  what  death  of  the  husband  the  wife  shall  be 
endowed,  and  upon  what  not,  33.  b.  133.  b. 

Where  by  custom  the  wife  shall  be  endowed  of 
the  whole,  and  where  of  the  moiety,  and  where 
but  of  the  fourth  of  the  husband's  estate,  and 
in  what  place  such  custom  is  pleadable,  33.  b. 
110.  b.  111.  a. 

The  description  of  dower  ad  ostium  eccUsi*,  34.  a. 

Where  such  dower  shall  be  good  without  deed, 

34.  a. 

At  what  age  the  husband  may  endow  his  wife  ad 

ostium  ecclesie*,  34.  a.  88.  a. 
Such  endowment  not  good  by  tenant  in  tail,  38.  a. 
Where  the  wife  shall  enter  into  her  dower  after 

the  death  of  her  husband  without  assignment,  and 

where  not,  34.  b.  37.  a. 
What  things  are  requisite  to  assignment  of  dower, 

84.  b.  35.  a, 
By  what  persons  such  assignment  may  be  made, 

34.  b.  35.  a. 
Where  assignment  of  dower  by  a  disseisor,  &c. 

shall  be  good  against  the  disseisee,  and  where 

not,  35.  a.  357.  b. 
Where  one  tenant  of  the  land  shall  take  advantage 

of  an  assignment  of  dower  made  by  another 

tenant,  and  where  not,  35.  a. 
Of  what  things  assignment  of  dower  may  be  made, 

34.  b.  39.  a. 

Where  an  assignment  of  dower  shall  work  a  degree 
to  have  a  writ  of  entry  in  the  per,  and  where  not, 
239.  a. 

The  description  of  dower  or  astensu  vatris,  and  of 
what  tenements  such  endowment  may  be  made, 

35.  a. 

By  what  person  such  endowment  shall  be  good,  and 

by  what  not,  35.  b.  37.  a. 
At  what  age  a  man  may  endow  his  wife  ex  assensu 

vatris,  35.  b.  38.  a. 
Dower  ex  astensu,,  matristJratris,  6)c.  where  good,  and 

where  not,  35.  b. 
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Of  whatpartof  the  land  dower  «amwu 

ad  ostium  ecclesie,  may  be  made,  34.  b.  36*  a. 
Where  the  wife  may  disagree  to  dower  ad  ostium 

ecclesi*,  or  ex  assensu.  patris,  and  where  agreement 

to  one  dower  shall  bar  her  of  another,  and  where 

not,  36.  a. 
What  shall  be  said  a  sufficient  act  by  the  wife  t* 

determine  her  election  to  dower,  and  what  not, 

145.  a. 
The  description  of  dower  de  la  phui»  beale,  38.  a. 
Where  the  wife  shall  retain  for  part,  and  recover 

against  the  guardian  in  chivalry  for  part,  39.  a. 
Where  a  writ  of  dower  Ueth  against  the  guardian, 

and  where  against  the  heir,  38.  b. 
What  shall  be  a  good  plea  by  the  guardian  in  bar 

of  dower,  and  what  not,  39.  a. 
What  shall  be  the  surest  provision  lor  the  wife  lor 

her  dower,  34.  b.  38.  b.  37.  a. 
Where  a  protection  may  4*  cast  in  a  writ  of  dower, 

and  where  not.  131.  a. 

Drench*. 
Who  are  so  called,  5.  b. 

Dunum,  Duna,  Dun* 
What  they  are,  4.  b. 

Dum  fait  infra  JEtatem.     See  Entry, 
Infant,  Jointenant. 

Where  and  by  whom  such  writ  lieth,  247.  b. 

Where  baron  and  feme  infants  join  in  a  feoffment 
by  indenture,  the  feme  after  the  death  of  her 
husband  may  have  a  dum  fnil  infra  etatem ;  seats 
where  herself  was  of  full  age  at  the  time  of  the 
feoffment,  337.  a. 

Where  an  infant  tenant  pur  outer  vie  makes  a  feoff- 
ment, and  cestuy  que  vie  dies,  dumfuit  infra  atatem 
lieth  not,  336.  b. 

Where  upon  a  feoffment  by  two  jointenants  within 
age,  a  dnmfuit  infra  etatem  heth  by  them  seve- 
rally, 337.  a. 

Where  two  jointenants,  one  within  age,  and  the 
other  of  full  age,  make  a  feoffment,  the  infant 
surviving  shall  have  a  dumfuit  infra,  o>.  but  for 
a  moiety,  337.  b. 

Dum  nou  Campos  Mentis*    See  Attorn- 
ment, Entry,  Idiot. 

The  several  sorts  ofnon  compos  mentis,  247.  a. 

By  what  means  a  feoffment  or  other  estate  made  bv 

a  non  compos  mentis  may  be  avoided  during  has 

life,  and  by  what  not,  247.  a.  b. 
Where  a  fine  or  recovery  by  a  no*  compos  mentis 

shall  bar  his  heir,  247.  a. 
Whe<e  a  non  compos  mentis  may  be  a  purchasor,  2.  b. 
By  what  person  a  writ  of  non  compos  mentis  lieth, 

and  by  what  not,  247.  b. 
Where  the  act  or  wrong  of  a  non  compos  mentis  shall 

be  imputed  to  him,  and  where  not,  247.  b* 

Duties. 
Release  oi\  no  bar  in  action  of  account,  291.  a* 

Eire. 

The  signification  of  the  word,  293.  b. 
The  authority  and  manner  of  proceeding  of  the 
justices  in  eire  anciently,  293.  b. 


Election.    See  Annuity,  Avowry,  Dower, 

Warranty. 

Where  a  man  having  several  remedies  for  one  thing, 

the  election  of  one  remedy  shall  conclude  him  as 

to  the  other,  and  where  not,  146.  a. 
Where  an  election  is  given  to  several  persons,  the 

election  of  which  of  them  shall  stand,  245.  a. 
Where  of  two  several  things  who  shall  have  the 

electioo,  145.  a. 
Where  snch  election  ought  to  be  in  the  life  of  the 

parties,  and  where  not,  145.  a. 
Where  a  mSo  by  his  act  and  wrong  shall  lose  his 

election,  145.  a. 
Where  Ihe  privilege  of  election  shall  descend,  or  is 

transferable  over,  and  where  not,  46.  b.  166.  b. 

166.  b. 
Where  it  shall  be  in  the  election  of  the  tenant  to 

vouch,  etc.  by  reason  of  a  warranty  in  deed,  or  io 

law,  384.  b. 
Where  the  lord  may  elect  to  hare  the  wardship 

of  the  heir  of  his  tenant,  or  take  himself  to  his 

seigniory,  63.  b. 

Elegit.    See  Execution,  Stat.  WtsU  «. 

cap*  18. 

Such  writ,  whence  so  called,  and  whore  it  heth, 

289,  b. 

What  things  the  sheriff  may  deliver  in  execuuoa 
upon  such  writ,  and  what  not,  289.  b. 

Elopement.    See  Dower. 

What  elopement  is,  32.  a.  b. 

Emblements* 

Where  a  lessee  at  will  shall  have  the  emblements 

after  his  estate  determined,  and  where  not,  56. 

a.  b. 
Where  a  tenant  for  Kfe,  er  his  executors,  shall  have 

the  emblements  after  his  estate  ended,  and  where 

not,  55.  b. 
Where  the  lessee  for  Tears  of  a  tenant  for  life  shall 

have  the  corn  after  toe  death  of  his  lessor,  55.  b. 
Where  the  husband  sows  the  land  of  his  wife,  his 

executois  shall  have  the  corn,  56.  b. 
Where  the  husband  jointenant  with  his  wife  sows 

the  ground,  the  wife  surviving  shaH  have  the  corn, 

ibid. 
Where  lands  descend  to  a  daughter  who  sows  tire 

ground,  the  son  born  after  shall  not  have  the  corq, 

ibid. 
Where  the  estate  of  the  tenant  is  defeated  by  a  right 

paramount,  forfeiture,  condition,  &c.  the  tenant 

shall  not  have  the  corn,  ibid. 
Where  the  disseisee  by  his  regress  shaH  hare  the 

emblements  severed  before  the  entry,  ibid. 
Where  tenant  by  statute-merchant  sows  the  land, 

and  after  is  satisfied  by  a  casual  profit,  he  shall 

have  the  emblements,  ibid. 
The  remedy  which  the  tenant  hath  to  come  by  the 

corn  after  his  estate  ended,  56.  a. 


Embracery. 

The  signification  of  the  word,  369.  a. 


Entry, 
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Entry,  and  Entry  congeable.  See  Abei- 
ance,  Bastard,  Condition,  Continual 
Claihi,  Degrees,  Discontinuance,  Dvm 
fuH  infra  JEtatem,  Freehold  Join- 
tenants,  Statute  of  Mnrtbridge,  Sur- 
render. 

The  divers  writs  of  entry,  2*9.  a. 

The  several  writs  of  entry  tier  disseisin,  and  where 

..  tath  writ  heth,  238.  b. 

Where  an  entry  generally  into  one  acre  shall  be  said 
an  entry  into  others,  and  where  an  entry  into 
part  shall  be  an  entry  into  the  whole,  and  where 
not,  15.  a.  b.  252.  b. 

Where  the  entry  of  one  parcener  shall  be  accounted 
in  law  the  entry  of  both,  and  where  not,  24$.  b. 
373.  b.  374.  a. 

Where  the  entry  of  a  stranger  to  the  use  of  him 
that  hath  right  or  title  of  entry  shall  vest  the 
state  in  him  before  agreement,  and  where  not, 

.  345.  a.  268.  4. 

What  act  upon  the  rand  by  him  that  hath  a  right 
of  enti y  shall  amount  to  an  entry,  and  what  not, 
49.  b  246.  b.  266.  a. 

Where  an  entry  into  one  acre  in  the  name  of  other 
acres  in  the  same  county  shall  be  sufficient  far 
both,  and  where  not,  252.  b.  per  tot.  pag. 

Why  anciently  a  long  possession,  and  why  at  this 
day  a  discent,  shall  take  away  the  entry  of  him 
not  right  bath,  337.  b. 

The  discent  of.  what  inheritances  shall  toll  an  entry, 
and  of  what  not,  237.  b. 

The  discent  of  what  estate  shall  toll  an  entry,  and 
of  what  not,  239.  a. 

Where  the  dying  seised  of  a  seisin  in  law  shall  toll 
an  entry,  239.  b. 

Where  the  dying  seised  of  a  reversion  or  remainder 
shall  toll  an  entry,  and  where  not,  230.  b. 

Where  the  disseisor  makes  a  lease  for  his  own  life, 
and  dieth,  this  discent  shall  not  toll  the  entry  of 
a  disseisee,  239.  b; 

Where  a  collateral  discent  shall  toll  an  entry,  as 
weH  as  a  lineal,  239.  b. 

Where  a  discent  after  a  recovery  and  before  execu- 
tion shall  take  away  the  entry  of  the  recoveror, 
and  where  not,  238.  a. 

Where  a  discent  cast,  the  disseisee  being  in  prison, 
shall  not  toll  his  entry ;  seevs  of  a  verson  reclitee, 
or  where  the  disseisin  was  before  imprisonment, 
238.  b.  259.  a.  per  tot.  pag. 

Where  a  discent  cast,  the  disseisee  being  beyond  sea, 

.   shaU  not  tall  hk  entry,  260.  a.  b.  261.  a.  262.  b. 

Where  a  discent  cast  in  time  of  vacation  Of  an  ab- 
barhy  or  other  sole  corporation  shall  not  toll  the 
entry  of  the  successor,  263.  b.  264.  a. 

Where  a  title  of  entry  shall  not  be  tolled  by  a  dis- 
cent, 240.  a.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
•pen  tie  lord  by  escheat,  and  Where  not,  240.  a. 

Where  upon  the  discent  the  heir  is  remitted  to  an- 
other estate  than  his  ancestor  died  seised  of,  the 
entry  of  the  disseisee  is  congeable,  238.  b. 

Where  a  disseisor  made  a  gift  in  tail,  and  after 
divers  diseents  the  issue  in  tail  dies  without 
nsue,  the  entry  of  the  disseisee  shaH  be  congeable 
upon  hhn  in  the  reversion  or  lemainitav  238*  h. 
246.  a. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
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upon  the  disseisor  notwithstanding  divers  mean 
diseents,  or  a  purchase  of  the  freehold  from  his 
father,  upon  whom  the  land  descended,  238.  b. 
242.  a.  248.  a. 

Where  an  infant,  lessee  for  life  of  a  disseisor,  is  dis- 
seised, and  a  discent  cast,  tbe  entry  of  the  dis- 
seisee shall  be  congeable  upon  the  infant  after 
his  re-entry,  238.  b.  248.  a. 

Where  the  entry  of  a  patentee  of  the  king,  or  a 
devisee  of  lands,  shall  be  congeable  notwith- 
standing a  discent  cast  upon  an  intrusion,  111.  a. 

240.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
upon  the  wife  of  the  disseisor  after  endowment, 
notwithstanding  the  discent,  240.  b.  241 .  a. 

Where  upon  the  abatement  of  the  disseisee  the  wife 
of  the  disseisor  recovers  in  dower,  the  entry  of 
the  disseisee  after  shall  not  be  congeable  j  secus 
if  he  had  assigned  her  dower  in  pais,  241.  a. 

Where  the  entry  of  the  disseisee  upon  tenant  for 
life,  shall  divest  the  reversion  settled  in  the  king, 
841.  a. 

Where  a  discent  mediate  to  the  dying  seised  of  the 
ancestor  shall  not  oust  the  disseisee  of  his  entry 

241.  b. 

Where  a  discent  cast  upon  the  disseisin  or  abate- 
ment of  the  younger  brother  shall  toll  the  entry 
of  the  eldest,  and  where  not,  242.  a.  b.  243.  a. 

Wbeie  a  discent  cast  upon  the  abatement  of  one 
parcener  shall  toll  tbe  entry  of  her  sister  as  to  her 
moiety,  and  where  not,  243.  a.  b. 

Where  a  man  dies  seised,  his  with  enteint,  a  discent 
cast  upon  the  abatement  of  a  stranger  shall  toll 
the  entry  of  tbe  issue  born  after,  245.  b. 

Where  a  discent  shall  take  away  the  entry  of  an 
infant  that  right  hath,  and  where  not,  245.  b. 

246.  a. 

Where  a  discent  cast  during  the  coverture  shall  toll 
the  entry  of  the  feme,  and  where  not,  246.  a.  b. 
353.0. 

Where  the*  entry  of  the  heir  of  a  turn  compos  mentis 
shall  be  congeable,  notwithstanding  a  aiscent  or 
alienation  in  the  life  of  his  ancestor,  247.  a.  b. 

In  what  cases  the  entry  of  the  heir  shall  be  conge- 
able, where  the  entry  of  his  ancestor  was  not, 

247,  a.  b. 

Where  the  entry  of  an  infant  after  his  fulf  age  shall 
be  congeable  upon  his  alienee,  248.  a. 

Where  an  infant  disseisor  enters  upon  the  heir  of  his 
alienee,  the  entry  of  the  disseisee  shall  be  conge- 
able upon  the  infant,  248.  a. 

Where  a  discent  by  reason  of  profession  in  religion 
shall  not  toll  the  entry  of  the  disseisee,  248.  b. 

Where  a  discent  shall  not  toll  the  entry  of  a  lessee 
for  years,  tenant  by  elegit,  (tc.  249.  a. 

Where  a  discent  in  time  of  war  shall  not  toll  an 
entry,  249.  a.  b. 

Where  a  dying  seised  and  a  succession  shall  not  toll 
an  entry,  250.  a. 

Where  the  husband  within  age  discontinues  the 
land  of  his  wife,  the  entry  of  the  feme  after  his 
death  shall  be  congeable  upon  the  discontinues, 
336.  b.  337.  a. 

Where  an  infant  tenant  in  general  tail  in  the  right 
of  his  wife  discontinues  in  tail,  and  dies,  the  entry 
of  his  heir  or  feme  shall  be  congeable  upon  the 
discontinue*,  337.  a. 

Where  an  infant  tenant  in  tail  makes  a  feoffment, 
and  after-  is  attainted,  and  dies,  the  entry  of  his 
issue  is  not  congeable  upon  the  feoffee,  337.  a. . 
f4  Where 
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Wbere  two  infants  jointenants  make  a  feoffment, 
the  entry  of  the  survivor  shall  be  congeable  into 
the  whole,  887.  a. 

Where  the  baron  discontinues  the  land  of  his  feme 
for  life  by  the  surrender  of  the  tenant,  the  entry 
of  the  heir  of  the  feme  is  congeable  upon  the 
baron  in  the  life  of  tenant  for  life,  888.  a. 

Where  baron  and  feme  and  a  third  person  are  join- 
tenants,  and  the  baron  makes  a  feoflment  and 
dies,  the  entry  of  the  third  person  surviving 
shall  be  congeable  into  the  whole,  and  where 
but  to  a  moiety,  $27.  b. 

Where  a  disseisor  makes  a  lease  for  life,  and  levies 
a  fine  of  the  reversion,  and  five  years  pass,  the 
entry  of  the  disseisee  is  not  congeable  upon  the 
tenant  for  life,  298.  a 

Wbere  upon  nontenure  pleaded,  or  disclaimer  in  a 
formedon,  the  entry  of  the  iasue  in  tail  shall  be  con- 
geable upon  the  tenant  before  judgment,  862.  a. 

Wnere  two  jointenants,  one  within  age  and  the 
other  of  full  ape  be  disseised,  and  a  discent  cast, 
and  he  of  full  age  dies,  the  entry  of  the  other 
shall  be  congeable  into  the  whole,  864.  b. 

Error.    See  Release* 

Where  and  upon  what  judgment  such  writ  lieth, 

and  where  and  upon  what  not,  108.  a.  288.  b. 
Where  a  release  in  all  actions  shall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  288.  b. 
Where  after  recovery  in  a  real  action,  a  release  by 

the  tenant  of  all  his  right  in  the  land  shall  bar 

him  of  a  writ  of  error,  289.  a. 
Where  a  recovery  by  default  against  a  man  out  of 

the  realm  in  the  king's  service  shall  not  be  avoided 

by  error,  262.  b. 
This  writ  lies  on  judgments  in  courts  of  record  only, 

117.  b. 
On  a.  recovery  of  a  freehold,  who  may  bring  it,  251 .  b. 

Escheat.  See  Acceptance,  Attainder, 
Corruption  of  Blood,  Entry,  Heir, 
Rebutter,  Relation,  Warranty. 

The  etymology  and  signification  of  the  word,  18.  a. 

92.  b. 
How  many  ways  an  escheat  may  happen,  13.  a.  92.  b. 
Where  upon  the  dissolution  of  a  corporation  their 

lands  shall  revert  to  the  donor,  and  shall  not 

escheat,  18.  b. 
Where  the  disseisor  makes  a   feoffment,   or  dies 

seised,  upon  the  death  of  the  disseisee  without 

heir,  an  escheat  lieth  not,  268.  b. 
Where  the  father  dieth,  his  son  being  attainted  of 

treason,  the  lands  of  the  rather  shall  escheat,  and 

sot  go  to  the  king,  IS.  a. 

Escheator. 

His  office  and  duty,  18.  b. 
Why  so  called,  ibid.  92.  b. 

The  number  of  them  in  ancient  and  modern  times. 
ibid. 

Escrow. 

Must  be  delivered  to  a  stranger,  and  not  to  the  party 
to  whom  it  is  made,  86.  a. 

Escuage.    See  Debt. 

The  etymology  of  the  word,  68.  b. 


The  several  kinds  of  escuage,  72.  h. 

For  what  time  such  tenant  is  bound  to  attend  upon 

the  king  in  his  war,  68.  b.  69.  b. 
From  what  the  time  of  attendance  shall  be  com- 
puted, 70.  a.  71.  a. 
Wnere  the  tenant  may  perform  his  attendance  by 

deputy,  70.  a.  b.  88.  a. 
Where  attendance  by  tenant  paravail  shall  excuse 

all  the  mesne*,  69.  b.  78.  b. 
Where  attendance  by  one  jointenant  shall  excuse 

his  companions,  69.  b.  78.  b. 
What  persons  are  exempted  from  personal  perform- 
ance of  this  service,  70.  b. 
Where  escuage  shall  be  assessed  by  parliament,  and 

for  what  cause,  and  when  it  was  last  assessed, 

72.  a.  b. 
Where  the  tenant  dying  m  the  army,  his  heir  shall 

be  excused  of  escuage,  72.  b. 
Where  the  tenant  of  the  king  by  escuage  shall 

have  escuage  of  his  own  inferior  tenants,  for  their 

not  attendance  in  the  war,  and  wbere  not,  72.  b. 

78.  a,  b. 
Where  and  what  escuage  shall  be  knight's  service, 

and  what  socage,  72.  b.  87.  a. 
Escuage  generally,  which  shall  be  intended,  78.  a* 
What  services  incident   to  a  tenure  by  escuage, 

78.  a. 
The  remedy  which  lords   have  to  come  by  their 

escuage,  78.  b. 
How  it  snail  be  tried  whether  the  tenant  was  wit* 

the  king  in  his  war,  or  not,  74.  a. 
What  shall  be  said  a  voyage  royal,  wherein  sach 

tenant  is  bound  to  attend,  69.  b.  ISO.  b. 
EUcuage  uncertain  is  knight's  service,  78.  a* 
— -  certain  is  socage,  ibid. 

Espleas. 

In  a  writ  of  right  of  advowson  shall  be  laid  in  the 
incumbent,  17.  a. 

Essoign.    See  Protection. 

Estates.  See  Devise,  Fee  Simple,  Free* 
hold,  Grant,  Heir,  Jointenants,  Leases, 
Tail. 

The  signification  of  the  word,  845.  a. 

Statu*  unde  dicitur,  9.  a. 

Where  two  several  estates  of  the  same  land  may  be 

limul  et  $mel  in  the  same  person,  and  how,  and 

when  they  shall  be  said  to  be  executed,  64.  b. 

182.  b.  184.  a,  b.  888.  b. 
Where  the  estate  of  a  man  for  his  own  life  shall  be 

esteemed  higher  than  for  the  life  of  another  man, 

and  where  not,  41.  b.  42.  a. 
Where  several  freeholds  may  be  derived  out  of  aa 

estate  for  life,  and  where  not,  42.  a. 
Where  a  man  shall  have  an  estate  for  life  deter- 
minable at  will,  42.  a. 
Where  an  incertain  interest  in  lands  shall  be  deemed 

in  law  an  estate  for  life,  and  where  but  at  will, 

42.au 
Where  tenant  for  life  having  a  fee  expectant  upon  a 

remainder  in  tail,  grants  totum  statum  juum,  both 

estates  shall  pass,  845. 
What  can  support  another,   and  what  not,  M. 

ptifiim. 

When 
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When  the  greater  shall  drown  the  lew,  when  not, 
38.  a.  54.  b. 

Estoppel.     See  Verdict* 

The  agmficatioa  and  derivation  of  the  went,  362.  a. 
The  several  kinds  of  estoppels,  and  by  what  matter 

or  act  an  estoppel  may  be  wrought,  and  by  what 

not,  142.  a. 
Where  estoppels  ought  to  be  reciprocal  to  bind  both 

Pities,  362.  a. 
Where  every  estoppel  onght  to  be  precisely  affirma- 
tive and  certain  to  every  intent,  MS.  a.  852.  b. 
Where  matter  neither  traversable  nor  material  shall 

be  no  estoppel,  352.  b. 
When  acceptance  before  title  accrued  shall  work 

so  estoppel,  iosd. 
Where  an  estoppel  against  an  estoppel  shall  pot 

the  matter  at  large,  352.  b. 
Where  the  advene  party  shall  not  be  estopped  to 

take  advantage  of  a  truth  apparent  in  the  record, 

352.  b. 
Where  the  acceptance  of  an  estate  by  the  husband 

to  him  and  his  wife  shall  estop  him  to  allege  a 

remitter  to  the  wife,  352.  a. 
What  persons  shall  be  bound  to  take  advantage  of 

estoppels,  and  what  not,  352.  a.  b. 
Of  what  estoppels  that  go  to  the  person  a  stranger 

shall  take  benefit,  and  of  what  not,  128.  b.  352.  b. 
Where  an  estoppel  of  the  part  of  the  mother  shall 

not  bind  the    heir  claiming  from    his  father, 

365.  b. 
'Where  an  estoppel  to  the  son  descending  mediately 

upon  his  father,  shall  bind  him,  and  where  not, 

12.  a, 
Where  a  deed  indented  shall  be  an  estoppel,  and 

where  not,  45.  a.  47.  b.  363.  b. 
Where  a  man  accepts  a  lease  of  his  own  land  by 

indenture,  how  long  the  estoppel  shall  be  said  to 

continue,  47.  b. 
Where  in  a  nuper  obiit  the  defendant  claims  by 

purchase,  the  plaintiff  may  have  a  mortdanetttor 

against  her  for  the  whole,  146.  b.  164. 
A  conclusion,  what,  and  whence  derived,  37.  b. 
To  whom  estoppels  extend,  353.  a. 
Where  a  thing  alledged  by  way  of  supposal  in  ac- 
count is  an  estoppel,  and  where  not,  352.  a. 
Who  may  take  advantage  of  estoppels,  352.  a. 

Estovers. 

The  derivation  of  the  word,  41.  b. 
What  estovers  of  common  right  belong  to  a  tenant 
for  life,  yean,  &c  ibid. 

m 

Etymologies. 

The  use  and  benefit  of  etymologies,  68.  b.  86.  a. 
87.  a.  106.  b.  109.  a.  137.  a.  177.  a.  &c. 

Evidence.     See  Pleading,  Trial,  Verdict. 

The  derivation  of  the  word,  283.  a. 

The  extent  of  the  word,  and  what  matters  shall  be 

said  good  evidence  to  an  enquest,  ibid. 
Where  a  thing  done  beyond  the  seas  may  be  given 

in  evidence,  261.  b. 


Exception. 

How  it  differs  from  a  reservation,  47«  a* 

Exchange.    See  Partition. 

The  description  of  an  exchange,  50.  a. 

Of  what  things  an  exchange  may  be  made,  and  of 

what  not,  60.  b. 
What  things  requisite  to  the  perfection  of  an  ex- 
change, 61.  b. 
Where  an  exchange  shall  be  good  without  deed, 

and  where  not,  50.  a.  b. 
Where  an  exchange  shall  be  good,  albeit  there  be 

no  transmutation  of  possession,  50.  b. 
What  equality  ought  to  be  observed  in  exchanges, 

and  what  not,  61.  a.  Mr  tot.  pay. 
Where  an  exchange  of  lands  with  the  king  shall  be 

good,  51.  a. 
Where  an  exchange  by  an  infant  shall  be  good,  and 

where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  a.  384.  b. 
■  must  be  executed  in  the  life  of  boty  the 

parties,  61.  b. 

Excommunication. 


Examples* 

JUmtrmU  non  ratringunt  legem,  24.  a. 


tio,  quid,  at  quotuplex,  188.  b. 
The  condition  of  a  person  excommunicated,  133.  b. 
What  persons   are   disabled   thereby  to  bring  an 

action,  and  what  not,  134.  a. 
Where  an  excommunication  certified  by  a  bishop, 

shall  not  disable  the  plaintiff  in  an  action  against 

the  same  bishop,  ibid. 
By  whom  excommunication  ought  to  be  certified, 

and  what  certificate  shall  be  good,  and  what  not, 

134.  a. 
Where  an  excommunication  by  the  pope,  or  other 

foreign  authority,  shall  not  disable  the  party,  ibid. 

Execution.  See  Debt,  Payment,  Stat,  of 
Acton  BurneL  West.  2.  c.  45.  23  H.  8. 
c.  6.    32  H.  8.  c,  5. 

The  legal  acceptation  of  the  word,  154.  a. 
Divers  maxims  in  law  concerning  executions,  280.  b. 
Where  the  demandant  may  enter,  or  distrain  after 
judgment,  and  before  execution,  and  where  not, 

34.  b. 
Where  upon  a  judgment  in  debt  die  plaintiff  shall 

have  execution  of  the  lands  which  the  defendant 

had  at  the  time  of  the  writ  brought,  and  where 

not,  102.  a. 
Where  by  discent  of  part  of  the  lands  in  execution 

to  the  conusee  the  whole  execution  shall  be 

avoided,  150.  a. 
Where  tenant  in  tail  recovers. in  value  and  diet 

without  issue  before  execution,  execution  shall  be 

sued  by  him  in  the  reversion,  252.  a. 
Where  after  a  perfect  execution  by  extent  returned, 

and  of  record,  there  shall  be  no  re-extent  upon 

any  eviction,  200.  a. 
Where  no  execution  by  elegit,  statute-merchant,  &c. 

shall  be  sued  against  the  heir,  or  his  mother  en* 

dowed  by  the  heir  during  his  minority,  200.  a. 
Where  a  capiat  ad  tatitfaciendwn  lay  at  the  common 

law,  and  where  at  this  day,  290.  b. 
Within  what  time  writs  of  execution  ought  to  be 

sued  forth,  and  where,  being  commenced  within 

the  time,  they  may  be  continued  after,  200.  b. 

Where 
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Where  to  a  writ  of  elocution  no  plea  can  be  ad. 
mitted,  but  for  natter  since  the  judgment,  the 
party  is  U>  put  hie  audita  etttftta,  100.  b. 

'Where  a  release  of  all  debts,  duties,  demands,  exe- 
cutions, -shall  discharge  an  execution  j  lecua  of  a 
release  of  all  actions,  76.  a.  289.  a.  901.  a.  b. 

.Where  a  release  of  all  suits  shall  bar  an  execution, 
and  where  not,  201.  a. 

Where  an  execution  upon  a  recognizance  may  be 
defeated  by  a  deed  of  defeasance*  201.  a. 

Where  a  man  may  have  execution  upon  a  recog- 
nizance the  first  day,  without  staying  till  all  the 
days  incurred,  202.  b. 

Execution  may  be  awarded  tor  the  king  without 
suit,  by  the  court  or  office,  201.  a. 

For  a  common  person  shall  not  be  awarded  without 
the  party  prays  it*  491.  a. 

Is  discharged  by  a  release  of  a  debt  to  the  connate, 
201.  a. 

Where  none  can  be  made  till  a  tdrt  facto  is 
brought,  204.  b. 

Exebutors.    See  Account,  Assets*  Device, 
Obligation,  Testament. 

Where  a  remainder  for  years  limited  to  the  execu- 
tors of  /.  8.  shall  teat  presently  in  J.  8, 64.  b. 

Where  the  executor  shall  have  remedy  for  the  ar« 
rearages  of  rent  which  the  testator  in  his  fife 
could  not,  146.  b. 

Where  executors  shall  be  bound  by  the  obligation 
of  their  testator  without  naming,  200.  a. 

In  what  respects  the  executor  shall  be  said  more  to 
represent  the  person  of  the  testator,  than  the  hell 
the  person  of  the  ancestor,  200.  a.  b* 

Where  an  executor  shall  be  reputed  in  law  an 
assignee,  and  where  not,  210.  a. 

Where  an  executor  may  release  an  action  before 
probate  of  the  testament,  202.  b. 

Where  a  man  shall  have  an  action  of  debt  against 
his  own  executors,  1  St.  b. 

Where  the  executors  of  a  bishop  shall  have  a  ward 
which  fell  in  the  life  of  a  bishop ;  teem  of  a  pre- 
sentation to  a  church  which  toned  in  his  Hfe* 
00,  a.  386.  a. 

Where  a  church  voided  in  the  life  of  the  testator, 
the  executors  shall  present,  and  not  the  guardian 
in  chivalry ;  tecut  where  the  tenant  of  the  king 
m  capita  dies,  &c.  388.  a. 

Where  an  miaat  makes  bis  debtor  his  executor,  the 
debt  is  extinct,  264.  b» 

Where  a  feme  executrix  takes  the  debtor  to  husband, 
notwithstanding  the  debt  remains,  ibid. 

Fewer  to  sell,  haw  conferred,  112.  b.  112*  a.  280.  a. 

fixposition  of  Words.     See  Advowson, 
Confirmation,  Grant,  Words. 

Where  t&e  word  (ut)  shall  be  taken  positively,  and 
where  by  way  of  similitude,  17.  b.  4$.  b. 

Where  the  word  (or)  shall  be  taken  in  the  conjunc- 

'  tive,  where  in  the  disjunctive,  00.  b.  383.  a. 

Where  the  legal  termination  in  (agium)  in  compo- 
sition signifies  service  or  duty,  86.  a.  100.  a. 

fhe  words  (procheki  amy)  how  taken  in  law,  88.  tf. 

How  many  things  the  adjective  (fiber)  distinguisheth 
in  law,  04.  a. 

The  exposition  of  the  words  (dedi  at  concern)  in 
pants,  901.  b. 


COKE'S 

1* 

Of  the  word  (db*i$i\  SOI.  h 

Of  the  word  (volo),  301.  b. 

Of  the  word  {eadem) ,  and  how  it  shall  hate  relation, 
20.  b.  385.  b. 

Of  the  word  (erudlst'),  tad  the  force  of  its  fHatss*/ 
20.  b. 

Of  the  word  (hereditament),  0.  a.  10.  a.  383.  a.  U. 

Of  the  words  (proximo  advocatio),  378.  b.  870.  a* 

Of  the  words  c mm  tmpemthment  de  west),  220.  a. 

Of  the  words  (demesne  land),  17.  a. 

Of  the  words  (a  amfeetione),  46.  b. 

Of  the  words  (from  henceforth),  isie. 

Of  the  words  (from  the  data,  or  from  the  day  of 
the  date),  ibid. 

Qme*iesintntemUlae*amHguito4,WinMdexp+wUto 
contra  verba  erpreua  fieri  debet,  147.  a« 

Qmm  daMtatumu  teilend*  gratia  i*emum*rtmm  lev 
dunt,  206.  a. 

Etpranfo  eerumqmet  tacitimeunt,  nihil  ttperatur,  10.  a* 

A  disjunctive  in  the  latter  end  of  a  sentence  dis- 
ioineth  the  whole,  225.  a. 

When  the  words  of  a  deed,  or  of  the  parties  with* 
out  deed,  may  have  a  double  intendment,  one 
agreeable  to  law,  the  other  against  law,  the  in- 
tendment thai  standeth  with  law  shall  be  ahray* 
taken,  42.  a.  b. 

Extent.  Set  Execution,  Stat.  W.  %.  c.  18. 
Stat,  de  Acton  Burnel,  93  H.  8.  <?«  6. 
32  H.  8.  c.  5.  Stat.  Merchant  and  Staple. 

Extinguishment.  See  Apportionment, 
Common,  Heriot,  Mesnalty,  Release, 
Suspension. 

The  signification  and  derivation  of  the  word,  147.  bt. 
Where  by  purchase  of  part  of  the  land  out  of  which, 
&c.  the  whole  rent-charge  shall  be  extinguished, 
147.  b. 
Where  by  discent  of  part  of  the  tenancy  to  the 
lord,  an  entire  rent-service  shall  be  extinct,  and 
where  not,  140.  a. 
Where  by  purchase  of  part  of  the  tenancy  by  the? 
lord  an  entire  rent-service  shall  be  extinct,  and 
where  not,  140.  a.  b. 
Where  by  the  grant  of  the  lord,  of  the  services  of 
his  tenant  by  castleguard,  the  seigniory  shall  be 
extinct,  83.  a. 
Where  and  to  what  purpose  an  estate  drowned  or 
extinct  shall  be  said  to  hate  continuance,  and* 
where  and  to  what  not/ 185.  a.  338.  b. 
Where  a  grant  of  the  services  or  rent  to  the  tenant 
shall  enure  to  him  by  way  of  extinguishment, 
307.  a,  b.  313.  U 
Where  the  remainder  in  fee  of  the  tenancy  escheats, 
the  seigniory,  as  to  the  whole,  shall  be  extincf, 
312.  ft. 
Where  a  bishop  is  seised  of  a  rent,  and  the  tertenant 
.  enfeofls  him  and  his  successor,  by  the  entrt  of  the 
lord  for  mortmain  the  rent  is  not  revived  j  seeus 
where  tenant  for  life  grants  a  rent  in  fee,  and 
infeofis  the  grantee,  upon  whom  the  lessor  enters 
for  a  forfeiture,  338.  b. 
Where  the  accession  of  a  freehold  in  awtet  droit  shall 
extinguish  a  term  which  a  man  bath  in  his  own 
right ;  teem  e  eonverfo,  338.  b. 
Where  the  release  of  the  lord  of  all  his  right  to 
the  tenant,  and  a  lessee  for  years  of  the  seigniorv, 
shall  extinguish  the  seigniory  and  estate  of  the 

lessee 
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FE 

lessee  also;  teens  of  a  release  to  them  and  their 

neHlM.a. 
Where  a  lease  for  yean  may  cease  and  revive  again 

as  to  several  persons,  and  where  not,  46.  a.  b. 
Waste  tke  re-entry  of  the  leasee  upon  the  feoffee 

of  bis  lessor,  shall  revive  the  rent  reserved  upon 

the  lease,  3J9.  a. 
Where  the  grantee  of  a  rent  disseises  the  tertenant, 

the  regress  of  the  tenant  shall  not  revive  the  rent, 

tfcii 

Extortion.     See  Stat.  JV.l.e.  96. 

The  derivation  and   several  acceptations   of  the 

word,  369*  b. 
What  shall  be  said  extortion  In  sherifis  or  other 

officers,  and  what  not,  368.  b. 
lie  ooWsness  of  the  crime,  968.  h, 


FE 


What  it  is,  5.  b* 


Ey. 


Falsifying  of  Recoveries.  Seer  Covin,  For- 
feiture, Recovery,  Stat,  of  Gloucester, 
cap.  11.  21  H.  8.  e.  15,     14  El.  c.  8. 

TVs  stgnificalion  of  the  weed  (falsify),  1*4.  K 
What  persons  may  falsity  a  recovery  at  the  common 

lav,  and  what  not,  146.  a.  164.  b. 
Where  and  by  what  matter  the  issue  in  tail  may 
falsify  a  recovery  had  against  his  ancestor,  ana 
where  and  by  what  not,  360.  b.  361.  a. 

Fealty.    See  Acceptance,  Allegiance, 

Seisin. 

The  etymology  of  the  word,  67.  b. 

The  manner  of  doing  realty,  67.  b. 

The  difference  between  the  fealty  of  a  freeholder 
and  of  a  villein,  66.  a. 

What  person  and  tenant  shall  do  realty,  and  what 
not,  67.  b.  63.  a.  96.  b. 

Hew  fealty  dififereth  from  homage,  68.  ft.  per  tot.  pag. 

The  benefits  which  accrue  to  lords  by  accepting 
fealty,  60.  a.  99.  b. 

Where  tenant  by  fealty  shall  swear  to  do  aB  ser- 
vices due,  when  after  fealty  done  no  service  is 
due,  93.  a. 

To  what  tenures  fealty  is  incident,  and  to  what 
not,  29.  a.  99.  a.  95.  b.  9a  b.  150.  b. 

Fealty  incident  to  attornment,  104.  a. 

Inseparably  incident  to  every  reversion,  143.  a. 

Fee  Simple.    See  Devise,  Hem. 

The  signification  and  derivation  of  the  word  (fee), 
1.  b.  2.  a. 

The  several  sorts  of  fee  simples,  I.  b.  9.  a. 

What  words  requisite  to  the  passing  of  a  fee  simple, 
8.b. 

How  many  several  ways  a  fee  simple  may  be  pur- 
chased, 10.  a. 

The  ampleness  of  such  estate,  18.  a. 

Where  two  fee  simples  may  be  of  the  same  land  at 
Yinlimf^  and  where  not,  18.  a.  354.  b.  368. 

Ife  generally,  what  it  shall  be  intended,  189.  a. 

JL  feeffinent  to  one  and  the  heirs  of  his  lather,  a 

^jpot  fee  simple,  220.  b.  .     ,. 

WS&jfle  conditional,  and  the  course  of  its  discent 

"  tjrifcl  common  law,  19.  a. 


By  the  having  of  what  issue  such  condition  said  to 

be  performed,  and  of  what  not,  19.  a. 
To  what  purposes  the  having  of  issue  was  a  per* 

ibnnance  of  the  condition,  and  to  what  not, 

ibid. 
Where  the  sons  only,  and  where  the  daughters  only, 

were  inheritable  to  such  estate,  19.  a. 
Where  the  alienation  of  the  donee  after  issue  was 

a  bar  to  his  issue*  or  the  donor,  and  whan  not, 

ibid, 
A  grant  to  a  man  and  his  hens  tenants  of  the  manor 

of  0.  a  good  fee  simple,  27*  a. 
A  grant  by  the  king  of  a  barony  to  one  and  his 

heirs  lords  of  the  manor  of  K.  a  good  fee  siample 

qualified  in  the  dignity,  ssie« 

Fees.    See  Extortion,  Office,  Wager  of 

Law. 

Where    notwithstanding    the   grantor   oust    his 

officer,  bis  fee  shall  continue,  and  when  not, 

233.  b. 
Where  i  o  an  action  by  an  attorney  for  his  fees,  the 

defendant  shall  not  wage  bis  law,  29ft.  a. 
Where  the  recetring  greater  or  other  fees  than  are 

prescribed  by  the  statutes   shall  be  extortion, 

and  where  not,  368.  b. 

Felony.    Set  Attainder,  Relation. 

The  signification  and  extent  of  the  word,  391.  a. 
By  pardon  of  all  felonies  what  crimes  anciently, 

and  what  at  this  day  are  pejdeneaV  391*  a. 
What  not,  991.  a* 
The  several  sorts  and  degrees  of  felony,  and  what 

forfeiture  is  incurred  bv  eaehof  them,  ibid. 
Where  upon  attainder  of  felony  in  an  appeal,  the 

defendant  shall  forfeit  no  lands  but  these  he  had 

at  time  of  the  outlawry  pronounced; 

indictment,  399.  b. 
The  punishment  of  a  felon  implied  in  me 

to  U  hanged,  392.  b. 
Where  a  felon  may  he  a  pmrchaser,  and  to 

use,  *.bs 

Feoffment.  See  Confirmation,  Condi* 
tion,  Deeds,  Liver/  of  Seisin,  Plea, 
Surrender. 

The  etymology  and  signification  of  the  word,  9.  a. 

The  antiquity  of  a  feoffment,  ibid.  49.  h. 

What  person  may  make  a  feofiment,  and  what  not, 
42.  b.  43  a. 

By  the  delivery  o£  the  deed  of  feoffment,  what 
estate  passeth  before  livery  of  seisin,  56.  b. 

Where  the  feoffment  of  a  moiety  or  third  part  of  a 
man's  land  shall  be  good  without  deed,  190.  b. 

A  feoffment  of  the  moiety  of  a  manor  to  have  withr 
an  atrvowson  appendant,  not  good  without  deed, 
190.  b. 

Where  a  lease  and  release  shall  amount  to  a  feoff- 
ment, 297.  a. 

Where  a  feoffment  shall  extinguish  a  condition  ok 
power  of  revocation,  and  wheie  not,  937.  a. 

Wnere-cestuy  que  use  and  his  feoffees  after  1  R.  9. 
and  before  27  H.  8.  join  in  a  feoffment,  whose 
reofiment  it  shall  be  construed,  302.  b. 

Where  tenant  for  life,  and  he  in  the  reversion  on 
remainder  in  fee  tail,  or  for  fife,  join  m  a  feoff- 
ment,  how  it  shall  be  construed,  302.  b. 

The 
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The  law  will  transpose  the  word*  rather  than  it  thill 

not  take  effect,  217.  b. 
Why  it  destroys  all  wrongful  estates,  9.  a. 
By  lessee  for  yean,  how  it  operates,  ISO.  b.  SOT.  b. 

Ferdwit. 
What  it  is,  71.  a. 

Ferlingus.    See  Feriingum  Terra. 

What  Ferlingus  is,  6.  b. 

What  passes  by  these  words,  ibid. 

Fines   to   the    King.     See    Alienation, 
Amerciament,  Copyhold. 

The  several  acceptations  in  law  of  the  word  (fine), 

1*6.  b. 
Fine  to  the  king,  what,  ibid,  127.  a. 
The  difference  between  a  fine  and  a  ransom,  and 

where  they  shall  be  said  all  one,  127.  a. 

Fines  of  Land.  See  Continual  Claim, 
Dum  turn  Composy  Entry  Congeable, 
Infant,  Remitter,  Stat.  4.  H.  7.  c.  24. 

The  description  of  a  fine,  and  whence  so  called, 
120.  b.  121.  a.  162.  a. 

What  time  was  allowed  by  the  common  law  to 
make  claim  after  a  fine  levied,  and  what  at  this 
day,  262.  a.  264.  b.  S26.  S7S. 

What  persons  were  barred  by  a  fine  at  the  common 
law  that  could  not  make  claim,  and  what  persons 
might  make  claim,  and  yet  were  not  barred  by 
such  fines,  262.  b. 

Where  a  fine  levied  by  tenant  in  tail  shall  be  a  bar 
to  his  issue,  or  them  in  the  reversion  or  re- 
mainder, and  where  not,  S72.  a.  b. 

Where  a  grant  and  render  by  fine  to  a  stranger  to 
the  writ  and  conusance,  shall  be  good  to  pass  a 
voidable  estate  to  him  in  prmcnti,  S63.  a. 

Where  a  feme-covert  shall  he  concluded  by  a  fine, 
and  where  not,  46.  381.  382.  363.  b. 

Where  fines  working  wrong  to  third  persons  ought 
not  to  be  accepted,  $83.  a. 

Fines  for  alienation  taken  away,  S60.  b. 

Firma. 

The  etymology  of  the  word,  6.  a. 
How  called  in  several  counties,  ibid. 
'What  shall  pass  by  this  name,  ibid. 

FolkJand. 
The  meaning  of  the  word,  68.  a. 

Forcible  Entry.    See  Damages. 

Force,  what  and  how  taken  in  law,  161.  b. 

Upon  what  statute  the  writ  of  forcible  entry  is 

grounded,  and  where  it  lieth,  267.  b. 
Where  divers  persons  go  to  make  a  forcible  entry, 

the  violence  used  by  one  shall  make  them  all 

fuilty  of  force,  ibid. 
ere  the  master  cometh  with  a  greater  number  of 
servants  than  usually  attend  him,  his  entry  shall 
be  deemed  forcible,  267s  b. 
What  number  of  persons  may  commit  a  force, 

267.  a. 
Where  an  act  shall  be  said  in  law  to  be  done  vi  et 
armu,  or  forcibly,  162.  a. 


Forest,  Park,  Chase,  Warren.   See  Waste. 

The  description  of  a  forest,  2SS.  a. 

The  signification  and  derivation  of  the  word  (perk), 

233.  a. 
What  beasts  properly  belong  to  the  forest,  what  to 

the  chase,  ana  park,  and  what  beasts  and  fowls 

to  the  warren,  233.  a. 
The  difference  between  a  chase  and  a  forest,  ibid. 
What  act  by  a  keeper  of  a  park  shall  be  a  forfeiture 

of  Jiis  office,  233.  b. 


Forfeiture  See  Attainder,  Couditions, 
Copyhold,  Corruption  of  Blood,  Office, 
Pramunire,  Relation,  Statute  14  EL 
c.  8.    Surrender. 

The  signification  and  derivation  of  the  word,  69.  a. 

How  many  several  ways  a  particular  tenant  may 

-  forfeit  bis  estate  by  alienation,  and  what  act  by 
him  shall  be  said  a  forfeiture  of  his  estate,  and 
what  not,  261.  a.  b.  per  tot.  pag.  262.  a. 

Where  the  right  of  a  particular  estate  may  be  for- 
feited, and  he  that  hath  but  a  right  shall  take 
advantage  of  it,  261.  b.  262.  a. 

Where  by  the  forfeiture  of  a  lessee  for  life,  all 
mean  charges  and  estates  by  him  made,  shall  be 
avoided  by  the  lessor,  ana  where  not,  233.  b. 
234.  a. 

Whether  lessee  for  life  forfeits  his  estate  by  alien- 
ation, the  forfeiture  shall  continue  notwithstand- 
ing the  determination  of  the  estate  by  limitation, 
or  entry  for  condition  broken,  202.  b.  262.  a. 

Where  tenant  for  life,  and  he  in  the  remainder  for 
life  having  the  fee  expectant  upon  a  remainder 
in  tail,  join  in  a  feoffment,  this  shall  be  a  forfeit- 
ure of  both  their  estates  to  him  in  the  remainder 
in  tail,  302.  b. 

Where  a  recovery  suffered  by  tenant  for  life  should 
be  a  forfeiture  of  his  estate  at  the  common  law 
and  at  this  day,  and  where  not,  366.  a.  362.  a* 

Where  a  statute  giveth  a  forfeiture  generally  against 
him  that  wrongeth  the  duty  or  interest  of  another, 
who  shall  have  this  forfeiture,  159.  a. 

A  guardianship  in  socage  or  by  nature,  not  forfeit- 
able by  outlawry  or  attainder,  84.  b.  88.  b. 

Where  a  man  hanged  by  martial  law  shall  not  for- 
feit his  land,  13.  a. 


Forejudges    See  Mesne,  Stat.  West.  2. 

cap.  9. 

The  legal  acceptation  of  the  word,  100.  b. 
Where  and  for  what  cause  the  tenant  shall  fore- 
judge his  mesne,  and  where  and  for  what  not, 

100.  a.  b. 
The  form  of  a  judgment  in  a  forejudger,  100.  a. 
What  persons  shall  be  bound  by  a  forejudger,  and 

what  not,  100.  a.  b. 
Where  in  a  writ  of  mesne  by  two  jointenants,  one 

is  summoned   and  severed,  the  other  shall  not 

forejudge  the  mense,  100.  a. 
Where  in  a  writ  of  mesne  against  two  joint  mesnes, 

one  makes  default,  the  tenant  shall  not  forejudge 

the  other,  100.  a. 

Formedon. 
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formedon.    See  Assets,  Copyhold,  Fines, 
Tail,  Warranty. 

Formedon,  whence  so  called,  326.  b. 

The  seven]  kinds  of  formedons,  and  where  and  by 

whom  each  formedon  lieth,  326.  b. 
Where  a  formedon  lieth,  of  a  copyhold,  60.  a. 
Where  the  discontinue*  of  tenant  in  tail  makes  a 

lease  for  life,  and  grants  the  reversion  to  the  issue 

in  tail,  the  issue  is  for  ever  barred  of  his  formedon, 

297.  b. 

Frankalmoign.    See  Confirmation. 

Tie  description  of  a  tenure  by  frankalmoign,  09.  b. 

94.  b. 
How  such  tenure  was  created  at  first,  and  how  it 

may  be  created  at  this  day/93,  b.  09.  a. 
Where  a  gift  in  fireeahnoign  shall  be  good  without 

deed,  and  where  not,  94.  b. 
Where  the  reservation  of  a  rent  upon  such  gift 

shall  be  void,  97.  a* 
What  services  such  tenant  is  bound  to  do,  and  what 

net,  95.  a.  b. 
What  remedy  the  lord  hath  for  such  services,  95.  b. 

W.  a. 
Where  the  tenure  in  freealmoign  shall  continue, 

ootwUhstanding  the  alteration  of  divine  services, 

and  prayers,  95.  b. 
Where  such  tenure  cannot  be  of  lands  in  ancient 

demesne,  97.  a. 
Where  such  tenant  shall  not  be  charged  with  a 

corody,  ibid* 
Upon  transferring  the  seigniory  or  tenancy  in  frank- 
almoign, what  service  shall  be  due  to  the  lord  or 

grantee,  98.  a.  09.  b. 
Of  what  services  the  lord  is  bound  to  acquit  his 

tenant  in  frankalmoign,  and  of  what  not,  99.  b. 

100.  a. 
Where  such  lord  shall  not  disclaim  in  a  writ  of 

mesne,  102.  a.  306.  b. 

Frankmarriage.     See  Consanguinity, 
Degrees. 

The  signification  of  the  word,  31.  b. 

What  things  of  incident  to  an  estate  in  frankmar- 
riage, SI.  b.  219.  b. 

The  differences  between  a  donee  in  frankmarriage 
and  in  special  tail,  21.  b.  22.  a. 

What  service  due  by  such  donee  to  his  donor,  23.  a. 
97.  b. 

Where  a  rent  may  be  given  in  frankmarriage, 
21.  b. 

The  necessity  of  the  word  ^frankmarriage)  to  the 
creation  of  the  estate,  21 .  b. 

How  the  degrees  in  frankmarriage  shall  be  com- 
puted, 23.  b.  per  tot.  pag. 

Where  a  sift  in  frankmarriage  to  the  parties  already 
married  shall  be  good,  176.  a. 

Where  a  remainder  limited  upon  such  gift  shall  im- 
peach the  estate  in  frankmarriage,  and  where  not, 
21.  b. 

A  devise  of  lands  in  frankmarriage  void,  ibid* 

A  ptmlibenunmarUagium  by  eettvy  que  we  before 
27  fl.  8.  no  frankniarriage,  ibid. 

When  a  rent  reserved  upon  a  gift  in  frankmar- 
itflge  shall  not  take  effect  till  the  fourth  degree 
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Frassetum. 
The  meaning  of  it,  4.  b. 

Freebank. 
The  meaning  of  the  word,  110.  b. 

Freehold.    See  Abeiance,  Conditions. 
Estate,  Jointenants. 

The  signification  of  the  word,  and  whence  so  called, 

43.  b. 
Where  divers  freeholds  may  be  derived  out  of  one, 

and  where  not,  42.  a. 
Where  an  incertain  interest  in  lands  shall  be  deemed 

in  law  a  freehold,  and  where  not,  42.  a. 
Where  a  man  may  have  a  freehold  in  his  own 

right,  and  a  chattel  in  another's  right,  eimul  si 

umel :  but  not  i  convene,  54.  b.  238.  b. 
Where  the  alteration  of  the  freehold  shall  be  an 

alteration  of  the  reversion,  191.  b.  192.  a.  and  b. 
Where  the  right  of  freehold  shall  drown  in  a  chattel, 

206.  a. 
The  description  of  a  freehold  in  law,  266.  b. 
Upon  what  conveyances  the  purchaser  shall  be  said 
'  to  have  a  freehold  in  law  to  him  before  entry,  and 

upon  what  not,  266.  b. 
Where  a  stranger  by  the  acknowledgment  of  the 

tenant  in  a  prmtxpe  to  be  his  villein  shall  be  ac- 
tually seised  of  the  freehold  and  inheritance 

without  entry,  266.  b. 
What  actions  are  maintainable  by  and  against  him 

that  hath  only  a  freehold  in  law,  and  what  not, 

358.  a.  b. 
Where  a  freehold  in  lands  may  be  defeated  by  a 

condition  without  entry  or  claim,  and  where  not, 

379.  a. 
To  what  purposes  tenants  by  statute   merchant, 

elegit,  ore.  are  said  to  have  a  freehold,  and  what 

not,  43.  b. 

Frith. 
The  meaning  of  it,  5.  b. 

Frustum  Terns* 

What  it  if,  5.  b. 

Gavelkind.    See  Curtesy. 

Gavelkind,  whence  so  called,  and  where  such  cus- 
tom used,  140.  a.  175.  b. 

Where  one  brother  dying  without  issue,  all  the 
brothers  shall  equally  inherit  by  this  custom,  as 
well  as  sons,  140.  a. 

Where  by  such  custom  the  wife  shall  have  dower 
of  the  moiety  of  her  husband's  lands,  111.  a. 

Where  by  the  same  custom  the  husband  shall  be 
tenant  by  the  curtesy  without  issue,  ibid. 

A  prescription  in  this  custom  is  not  good,  176.  b. 

Glebe.    See  Pastor. 

How  it  may  be  charged,  342.  a,  348.  b. 

Glyn. 
What  glyn  is,  5.  b. 

Grand  Serjeanty.    See  Serjeanty. 
Grange. 

The  meaning  of  the  word,  5.  a. 
What  passes  by  this  name,  ibid. 

tjrrants. 
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Grants.  See  Abeiance,  Annuity,  Assign- 
menty  Confirmation,  Deed,  Estates, 
Habendum,  Intention  of  the  Parties, 
Name,  Parson,  Possibility,  Rents* 

The  description  of  a  mnt,  179.  a. 

What  things  properly  lie  in  grant,  and  what  in 

livery,  9.  b.  48.  a.  65.  a.  832.  a.  335.  b. 
What  things  an  grantaUe  over,  and  what  not,  89.  a. 

214.  a.  232.  b.  260.  a. 
Where  a  thing  in  suspense  may  be  granted  over, 

and  where  not,  314.  a. 
Where  grants  shall  receive  construction  according 

to  the  substance  of  the  deed,  and  not  according 

to  grammatical  sense,  140.  b. 
Where  the  construction  of  grants  ought  to  ensue  the 

intention  of  the  parties,  313.  a.  b. 
Where  the  words  of  a  grant  shall  be  transposed  in 

construction  contrary  to  their  order,  217.  b. 
Where  a  grant  being  impossible  to  take  effect  ac- 
cording to  the  letter,  the  law  shall  male  such 

construction  as  by  possibility  may  take  effect, 

183.  b. 
Where  a  grant  shall  amount  to  a  release,  confir* 

mation,  surrender,  &c,  and  where  not,  301.  b. 

302.  a.  307.  a.  313.  a.  b. 
Where  by  the  grant  of  a  manor  without  (cum  per* 

tinenCtu),  a  thing  regardant  and  appendant  will 

pass,  307.  a. 
What  shall  pass  by  the  grant  of  the  services  of 

tenant  in  tailA  and  what  not,  150.  b.  152.  a. 
Where  a  grant  of  a  corody  to  two  men  and  their 

heirs  shall  amount  in  law  to  several  grants, 

189.  a. 
Where  two  tenants  in  common  join  in  the  grant  of 

a  rent-charge,  it  shall  enure  as  several  grants, 

197.  a.  267.  b. 
Where  by  the  grant  of  a  reversion,  rents  and  ser- 
vices shall  pass,  151.  b.  152.  a.  317.  a.  324.  a.  b. 
By  the  grant  of  (hereditaments)  what  shall  pass, 

6.  a  16.  a.  383.  a.  b- 
Where  by  the  grant  of  land  a  sevession  shall  pass, 

324.  b. 
Where  tenant  in.  tail  grant*  s*f*s»  station,  what  shall 

pass,  231.  a. 
A  man  grants  proximam  advocaU  to  one,  and  before 

the  church  void,  grants  prmmam  advocaU  to 

another,  the  second  giant  is  void*  378.  b. 
A  man  grants  3  pnuentatumem,  and  dies,  his  wile 

shall  nave  the  three,  and  the  grantee  the  4th, 

379.  a. 
A  grant  shall  not  enure  contrary  to  the  express 

woods  of  it,  813.  a. 
When  it  shall  enure  by  way  of  extinguishment, 

307.  b. 
Grant  of  the  king,  how  tested,  7,  passim. 


Grava. 


What  grava  is,  4.  b. 


Guardian.    See  Admeasurement,  Dower, 
Marriage,  Socage,  Wardship,  Waste. 

• 

The  severe*  sorts  of  guardians,  85.,  a. 

Who  shall  be  guardian*  of  inheritances  which  lie 

not  in  tenure  during  the  minority  of  the   heir,. 

87.  b. 
To  what  purposes  the  guardian  shall  be  said  pos* 


seated  of  his  ward  before  entry  or  seisure,  and  to 

what  net,  80.  a.  b. 
How  many  kinds  of  guantians,  87.  b. 
When  the  rather,  and  not  the  lord,  shall  be  guar* 

dian,  84.  a.  88.  passim. 
Guardian  by  tenure,  what  he  might,  and  what  he 

might  not  do,  75.  b.  per  tot.  pag.  79.  passim. 
■  in  chivalry,  what  profit  he  had,  81.  and 

82.  passim. 
Who  shall  be  guardian  in  socage,  and  why,  87.  and 

88.  passim. 
Guardian  in  socage,  how  long  he  shall  be  so,  87. 

and  S9.  passim. 
-         in  socage,  when  and  in  what  manner  he 

shall  account,  89.  passim. 
Guardianship  of  tenant  by  chivalry  and  tenant  by 

socage,  to  whom  they  go  on  the  guardian's  death, 
passim. 


Gurges. 

like  meaning  of  it,  5.  b. 
What  passes  by  this  name,  ibid. 

Habendum,    See  Deeds. 

The  office  and  force  of  the  habendum  in  a  deed, 

183.  a. 
Where  it  shall  be  said  repugnant  in  the  grant  of 

an  estate  tail,  and  where  not,  21.  a. 
Where  one  named  alter  the  habendum  shall  take  by 

the  gift,  and  where  not,  7.  a.  21.  u.  26.  b.  878.  tw 
Where  the  several  limitations  in  the  habendum  shall 

destroy  the  joint  implication  of  the   premises,, 

183.  b.  190.  b. 
Where  an  habendum  may  enlarge  the  premises,  but 

cannot  abridge  themr  299.  a. 
It  may  sever  a  joint  estate,  184.  a. 

ttaga* 
The  meaning  of  it,  5.  b.  56;  b. 

Haugh  and  Hough. 
What  they  mean,  5*  b. 

Heir.  See  Annuity,  Appeal,  Attainder, 
Chattels,  Corruption  of  Blood,  Dsscent, 
Entry,  Reservation,  Voucher,  Warranty, 
Waste. 

The  etymology  and  legal  acceptation  of  the  word 

(heir),  7.  b.  237.  b. 
What  issue  and  person  may  be  an  heir,  and  whet 

not,  7.  b.  8.  a. 
Herat  apparent,  quit,  8.  a. 
Hare*  astrarius,  quit,  8.  b» 
Where  and  what  chatteb  the  heir  shall  have  after 

the  death  of  bis  ancestor,  and  what  net,  8.  a. 

18.  b.  185.  b. 
Where  the  words  (heirs)  shall  be  necessary  to  the 

creation  of  an  estate  of  inheritance,  and  where 

not,  8.  b.  9.  b.  10.  a.  20»  a.  21.  b.  22.  a.  47.  a. 

193.  b.  322.  b.  385.  b. 
Where  the  word  heirs  shall  be  good  of  itself,  and 

where  not  without  the  conjunction  of  the  word, 

(to),  8.  b.. 
The  extent  and  latitude  of  the  word  (heirs),  9.  a. 

Heirs 
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Who  shall  be  stid  the  next  heir  to  tab  by  pur- 
ehase,  aad  who  take  by  discent,  16.  b. 

Where  the  heir  to  take  by  uurchaee  ought  to  he  a 
cempleat  right  heir  in  judgment  of  law,  24.  b. 
86.  b.  104.  a. 

Where  the  ancestor  may  make  his  right  heir  a  par- 
chaser,  and  where  not,  9JS,  b. 

Where  a  remainder  is  limited  to  the  right  heirs  of 
tenant,  the  lee  simple  shall  be  said 


to  test  in  him  presently,  and  where  not,  22.  hi 

119.  b.  870.  b, 
Where  the  heir  conveying  by  diseent  ought  to 

nuke  himself  heir  to  him  which  waa  last  seised! 

11.  b.  15.  a,  339.  b. 
Where  by  the  birth  of  an  heir  more  near,  the  d> 

scent  to  another  shall  be  defeated,  11.  b. 
Where  the  heir  of  the  part  of  the  rather  shall  in- 
tent before  the  heir  of  the  part  of  the  motbefc 

$i  cuHerse,  IS.  a.  and  b.  19.  a. 
The  dHfefence  between  an  heir  in  the  civil  few, 

sad  an  heir  at  the  common  law,  217.  b. 
Where  the  soon  oof  an  alien  born  within  tire  ligeance 

of  the  "king  shall  not  be  heirs  either  to  other. 

The  same  of  the  sons  of  a  person  attainted ;  atcai 
'  if  born  before  the  attainder,  8.  a. 
Where  and  what  attainder  shall  disable  the  party 

attainted  to  inherit,  or  to  have  heir,  and  where 

and  what  not,  8.  a. 
Where  the  heir  shall  not  be  bound  by  the  obliga- 
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»0,  a.  S8S.  b.  S84.  h.  S88.  a. 
Where  a  man  bind*  his  neire  to  wnrianty  or  to 

pay  a  sum  of  money  without  Mining  himself* 

such  lien  shall  be  void,  886.  a. 
Where  an  action  of  debt  shall  lie  against  the  special 

heir,  without  naming  the  heir  at  the  common 

law;  lecus  of  a  voucher  by  reason  of  a  warranty, 

S76.h,386.b» 
A  gift  to  a  man  his  heir  and  successors,  how  it  shall 

enure,  9.  a. 
When  the  heir  shall  have  an  action  for  defacing  bis 

ancestor's  monument,  }8.  b. 

Heirloom. 


i»»18.b» 
Cannot  be  dewieed,.  18*.  fc 

Herbage.     See  Jotntenant. 

What  shall  pest  by  the  grant  of  the  herbage  of  U«i 

4.  b. 
Where  the  owner's  acceptance  of  a  lease  of  the 

herbage  of  his  land  by  indenture  shall   be  no 

estoppel  as  to.  the  land,  47.  b. 
Where  a  reservation  of  rent  out  of  the  herbage  of 

land  shall  be  good,  142.  a. 

Heresy* 

Attainder  of  »  doth  not  forfeit  land  or  corrupt  the 
blood,  291.  a. 

Heriot.    See  Extinguishment. 

Qow  called  in  tfee  teen  tonne,  186.  b. 

From  what  antiquity  4ne  to  lords,  ibid* 

Where  a,  devise  by  the  tenant  of  all  his  goods  shall 

not  defeat  the  lord  of  his  heriot,  186.  b. 
Whets  by  purchase  of  part  of  the  tenancy  by 


the  hard,  a  heriot  shall  be  extinct,  and  where 
not,  149.  b. 
Where  a  heriot  shall  be  paid  before  a  mortuary, 
185.  b. 

Hida  Terra* 

What  hade  tare  is,  69.  a. 

Hiring. 
If  genera],  shall  be  for  a  year,  49.  b. 

Hint  tad  Hurst* 
Tne  meaning  of  them,  4.  b. 

Holm  and  Hulmus. 
What  they  mean,  6.  a. 

Holt. 
The  tigmncation  of  it,  4.  b. 

Homage.    See  Fealty. 

lire  etymology  of  the  word,  64.  by 

The  division  of  homage,  65.  b. 

The  manner  of  doing  homage,  64,  a. 

In  what  respect  it  is  said  to  be  the  most  honourable 
and  humble  service,  69.  a. 

The  league  between  such  lord  and  tenant,  65*  a* 
199.  b. 

Where  in  doing  homage,  homage  due  to  the  king 
ought  to  be  excepted,  and  ts*  ptnalty  for  omitting 
it,  64.  b.  66.  a.  b. 

What  person  may  do  and  take  homage,  and  what 
not,  66.  b.  66.  b.  67.  a.  and  h.  69.  a.  S41.  b. 

The  form  of  homage  by  an  abbot  or  other  eccle- 
siastical person,  66.  b. 

The  form  or  homage,  by  vmHnnr1  and  wife  jointly, 

66.  a. 

Where  and  what  corporation  may  do  and  take 
homage,  and  whore  and  what  not,  66.  b.  66.  b. 

67.  a.  S41.  b. 

Whore  the  husband  shall  do-  and  take-  homage 

ajoae,  and  whom  jointly  with  hie  wife,  99.  a. 

67.  a. 
Where  there  are  divers  tenants  of  the  same  land, 

where  all  and  where  but  one  shall  do  homage, 

67.  a.  b. 
Where  and  why  the.  tenant  shall  not  be  sworn  in 

doing  homage,  68.  a. 
Where  homage  done  to  one  joint  lord  ahaJU  excise 

against  the  other,  67.  b. 
The  benefit  which,  accrues  in  lords  by  receiving 

homage,  68.  a.  99.  b. 
Where  the  tenant,  notwithstanding  homage  once 

done  to  the  lord,  ahaUlbe  comneUed  to  do  homage 

again  to  his  heir,  and  where  not,  103.  b. 
Where  the  tenant,  upon  translation  of  the  seig- 
niory to  another,  shall  be  compelled  to  do  homage 

again,  and  where  not,  194%  a.  and  b. 
Where  after  refusal  the  lord  shall  not  distrain  bur 

tenant  for  homage  until  request,  105.  a. 
By  what  means  fealty  shall  bo  separated,  &o*A 

homage,  and  by  what  not,  140.  fc,  151.  a. 
The  wnt  of  homagio  capiendo,  and  where  it  Iieth, 

101. 

Homage  Auncestrel.      See  Attornment* 
Per  qiue  Servitia^  Recovery v  Warranty. 

The  description  of  tenure  by  homage  auncestre), 

100.  b. 

Blood 
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Blood  on  the  lord's  side  not  always  requisite  to 

such  tenure,  100.  b.  102.  b. 
Where  such  tenure  draweih  to  it  warranty  and 

acquittal,  101.  a.  384.  a. 
What  shall  be  a  good  counterplea  to  a  warranty  by 

cause  of  homage  auncestrel,  101.  a. 
What  lands  the  tenant  shall  recover  in  value  upon 

such  warranty,  102.  a. 
The  raciprocality  of  reverence  and  protection  be* 

tween  such  lord  and  tenant,  100.  b. 
Where  such  tenant  shall  be  compelled  to  attorn  to 

the  grantee  of  his  lord,  and  where  not,  101.  a. 
Where  the  lord  by  homage  auncestrel  may  disclaim 

in  the  seigniory,  and  where  not,  101.  b.  102.  a. 
Where  a  man  may  hold  by  homage  auncestrel  of 

a  body  politic,  but  not  i  convtrto,  102.  b. 
Where  such  tenure  shall  remain,  notwithstanding 

the  alteration  of  the  name  and  nature  of  the 

corporation,  and  where  not,  102.  b. 
Where  an  abbot,  bishop,  &c.  shall  not  disclaim  in  a 

seigniory  by  homage  auncestrel,  102.  b.  103.  a. 
After  alteration  by  the  tenant  by  homage  aunces- 
trel, what  service  shall  be  due   to  the  lord, 

102.  a. 
What  act  by  the  tenant  shall  be  an  interruption  of 

the  privity  between  him  and  his  lord,  and  what 

not,  103.  202.  b. 
Where  such  tenure  may  belong  to  knight  service, 

105.  a. 

Homicide. 
What  it  is,  287.  b. 

Hope. 

What  it  is,  5.  b. 

Horngeld. 
The  meaning  of  it,  187.  a. 

Hors  de  son  Fee* 

Where  such  plea  shall  be  good  by  the  tenant  upon 
a  distress  and  avowry  by  a  stranger  who  claims 
the  seigniory,  and  where  not,  1.  b. 

Hospital. 

The  divers  kinds  of  hospitals,  342.  a. 

What  hospitals  were  given  to  the  crown  by  the 

statute  of  27  H.  8.    31  H.  8.    37  H.  8.  and 

1  £.  6.  and  what  not,  342.  a. 

Hotchpot. 
What  it  is,  176.  177.  passim. 

Howe  and  Hoo. 
The  signification  of  the  words,  4.  b. 

Jampna. 
The  meaning  of  jampna,  5.  a. 

Idiot.     See  Condition,  Dum  non  Compos, 
Entry,  Heir,  Mortgage. 

"vVho  properly  said  to  be  an  idiot,  247.  a. 
Where  an  idiot  shall  be  bound  by  a  descent,  247.  a. 
By  what  means  a  feoffment,  &c.  by  an  idiot,  may 
•  be  avoided  during  his  life,  and  by  what  not, 

247.  b. 
Where  a  stranger  may  tender  money  in  perform- 


ance of  a  condition  to  save  the  estate  of  an  idiot 
without  his  consent,  206.  b. 
Where  an  idiot  ought  to  sue  in  proper  person,  and 
not  by  guardian  or  attorney,  135.  b. 

Imprisonment.    See  Entry. 

Imprisonment  a  good  cause  to  reverse  an  outlawry, 

297.  b.  259. 
Where  it  shall  save  a  default,  259.  b. 
Where  and  how  a  man  in  prison  may  be   pro- 
*    ceeded  against  by  suits   and  process  of  law, 

260.  a. 
How  a  man  in  prison  ought  to  be  ordered  and 

used,  260.  a. 
A  precedent  where  after  judgment  in  an  appeal 

against  a  woman,  her  imprisonment  was  respited 

by  reason  of  pregnancy,  289.  a. 
A  precedent  where  after  judgment  in  a  trespass 

quare  vi,  fyc.  against  an  infant,  he  was  accused 

of  imprisonment  by  reason  of  his  age,  ibid. 

Incident.     See  Appendant. 

Incumbent.     See  Parson,  Quare  Impedit. 
The  etymology  of  the  word,  119.  b. 

Indenture. 

What  it  is,  and  that  it  may  be  in  the  first  or  third 
person,  and  forms  of  both ;  and  that  all  the  parts 
make  but  one  deed,  229.  and  230.  per  tol.  pag. 

When  it  is  an  estoppel,  when  not,  45.  a.  47.  b. 

Indictment.    See  Appeal,  Felony, 
Pleading. 

The  signification  and  derivation  of  the  word,  126.  bw 

What  certainty  requisite  in  an  indictment,  303.  a. 

Where  the  indictment  shall  say  (feUmice)  albeit  the 
ofience  be  no  felony,  127.  a. 

The  difference  between  an  appeal  and  an  indict- 
ment, 126.  b. 

Infant.  See  Accompt,  Bastardy,  Cover- 
ture, Dower,  Entry,  Exchange,  Execu- 
tion, Stat,  of  Merton,  c.  5.  Warranty. 

Where  an  infant  may  be  a  purchaser,  2.  b. 
Where  assignment  of  dower  by  the  heir  being  an 

infant,  shall  be  good,  and  where  not,  35.  a. 
Where  by  custom  at  sixteen  he  may  make  a  lease, 

45.  b. 
Where  and  for  what  things  the  deed  or  obligation 

of  an  infant  shall  bind  him,  and  where  and  for 

what  not,  171.  b.  172.  a. 
Where  and  within  what  rime  a  fine  levied  by  an 

infant  may  be  avoided,  and  where  it  may  be  re- 
versed by  his  heir  after  his  death,  and  where 

not,  131.  a.  380.  b. 
Where  the  breach  of  a  condition  in  law  shall  be  a 

forfeiture  of  the  office  or  estate  of  an  infant,  and 

where  not,  233.  b. 
Where  laches  in  an  infant  shall  be  prejudicial  to 

him,  and  where  not,  246.  a.  b.  360.  b. 
Where  a  feme  covert  shall  be  prejudiced  by  laches, 

where  an  infant  shall  not,  146.  b. 
Where  and  at  what  age  the  act  or  wrong  of  an 

infant 
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infant  m  criminal  matters  shall  be  imputed  to  him, 

and  where  and  at  what  not,  247.  b. 
Where  a  lease  for  yean  made  by  an  infant  shall  be 

good,  $08.  a. 
Where  the  release  of  a  debt  by  an  infant  shall  be 

good,  and  where  not,  264.  b. 
What  things  are  avoidable  by  an  infant  after  his 

full  age,  and  what  only  during  his  nonage,  380. 

a.b. 
Where  an  action  of  waste  or  ceuavit  lieth  against  an 

uuant,  380.  b.  381.  a. 
Where  an  infant  shall  be  compelled  to  attorn  in  a 

quid  juris  claonat,  or  per  qua  servitia,  315.  a. 
Ad  infant  can  contract  only  for  necessaries,  35.  b. 
Where  an  usurpation  upon  an  infant  shall  put  him 

oat  of  possession  of  the  advowson,  344.  b. 
By  what  acts  an  infant  in  ventre  $a  mere  shall  be 

bound,  and  by  what  not,  100.  b.  244.  a.  245.  b. 
An  infant  not  capable  of  the  stewardship  of  a  court, 

lb. 
Not  capable  to   perform  grand,  serjeanty  at   the 

coronation,  107.  b. 
Not  capable  to  be  of  an  inquest,  157.  a.  172.  b. 
Where  an  infant  shall  not  be  amerced  for  a  nonsuit 

or  default,  127.  a. 
Where  upon  a  judgment  against  him  quod  capiat  ur, 

he  shall  not  be  imprisoned,  289.  a. 
Where  an  infant  shall  not  be  charged  in  an  ac« 

compt,  171.  b.  i 

Where  an  infant  may  do  homage,  but  not  fealty, 

05.  b. 
Where  an  infant  ought  to  sue  by  prochein  amy,  and 

defend  by  guardiao,  135.  b. 
Where  a  stranger  and  where  the  special  heir  shall 
take  advantage  of  the  infancy  of  his   ancestor, 

336.  b.  337.  b. 

Infranchisement.     See  Manumission. 

The  derivation   and  several  acceptations  of  the 
word,  37.  b. 

Inheritance.     See  Charge,  Fee  Simple, 

Heirs. 

The  extent  and  signification  of  the  word,  and  what 

shall  pass  by  the  grant  of  inheritances,  6.  a.  10.  a. 

383.  a.b. 
The  several  sorts  of  Inheritances,  1 .  b.  9.  a.  49.  a. 

164.  b. 
Where  a  man  may  have  an  inheritance  moveable  in 

lands,  and  how  such  inheritance  may  be  aliened 

and  charged,  4.  a.  48.  b. 
Where  an  inheritance  shall  ascend,  and  where  not, 

11.  a. 
New  inheritances  rejected  in  law,  1 3.  a.  27.  a.  337.  b. 

879.  b. 
The  ancient  course  of  inheritances  not  alterable  but 

by  parliament,  27.  a. 
Where  a  man  shall  inherit,  where  he  by  whom  he 

eonveyeth   cannot  by  possibility,  $  e  converse, 


Instant.     See  Remainder. 


The  blood  only  of  the  first  purchaser  inheritable  to 
lands,  12  a. 

Inrolments.     See  Deeds. 

Where  inrolments  onght  always  to  be  in  parchment, 

35.  b. 
Where  an  inrolment  shall  not  be  pleadable  without 

■hewing  the  original  deed.  225.  b. 
Vol.  I. 


The  definition  of  an  instant,  185.  b. 

Where  the  law   alloweth   priority  of  time  in  an 

instant,  185.  b. 
Where  a  fee  shall  be  divested,  and  vest  in  one 

person  in  an  instant,  297.  b. 

Institution.     See  Parson.  Plenarty. 

The  meaning  of  the  word  institution,  344.  a. 

Intention  of  the  Parties.     See  Grants. 

Where  the  construction  of  acts  shall  ensue  the  in- 
tention of  the  patties,  and  where  not,  214.  b. 

Where  the  intention  of  the  parties  shall  operate  in 
the  raising  and  direction  of  uses,  49.  a. 

Where  the  entry  of  him  that  right  hath  into  land, 
shall  be  guided  by  his  intent,  49.  b. 

Where  a  man  hath  two  ways  to  pass  lands,  and  he 
intendeth  to  pass  them  by  one  of  the  ways,  yet 
it  shall  pass  by  the  other,  and  where  not,  49.  a. 

Interesse  Termini* 

What  it  is,  47.  b. 

How  it  may  or  may  not  pass,  47.  b.  338.  b. 

To  whom  it  shall  go,  47.  b. 

Is  not  lost  by  the  lessor's  death,  51.  b. 

Cannot  be  confirmed,  296.  a. 

Cannot  be  enlarged  by  release,  270.  a. 

Interest. 

The  extent  and  signification  of  the  word,  345.  b. 
What  passeth  by  the  grant  of  totum  interetse,  ibid. 

Intrusion. 

What  properly  said  to  be  an  intrusion,  and  how  it 
differeth  from  abatement,  disseisin,  &c.  277.  a.  b. 

Jointenants.  See  Account,  Attornment, 
Charge,  Dum  fuit  infra  JEtatem,  Elec- 
tion, Entry  Congeable,  Judgment,  Pre- 
sentation, Release,  Remitter,  Reserva- 
tion, Stat.  West.  2.  c.  23,  and  32  H.  8. 
c.  32.    Surrender,  Waste,  Warranty. 

Jointenants,  whence  so  called,  and  how  they  differ 
from  parceners,  180.  b. 

What  things  may  stand  in  jointure  one  with  the 
other,  and  what  not,  188.  a.  per  tou  pag.  192.  b. 

Where  the  parties  shall  be  jointenants,  notwith- 
standing the  several  and  different  limitations  to 
each  of  them,  180.  b. 

Where  there  may  be  a  jointenancy  albeit  no  sur- 
vivorship, 181.  a.  b. 

Where  chattels  or  debts  in  jointenancy  shall  survive, 
and  where  not,  181.  b.  182.  a. 

Where  jointenants  may  be  albeit  the  estates  vest  in 
them  at  several  times,  and  where  not,  188.  a. 

Where  two  may  have  joint  estates  for  their  lives, 
and  several  inheritances,  or  the  inheritance  to  one 
of  them,  182.  a  b.  183.  a.  184.  a.  189.  b. 

To  what  purposes  such  inheritance  shall  be  said  to 

g  be 


(xcviii) 


INDEX   TO    COKES 


JO 


JU 


be  executed  in  the  life  of  the  parties,  and  to  what 

not,  182.  b.  183.  a.  184.  a.  b. 
Where  and  by  what  acts  an  estate  in  jointure  may 

be  severed,  and  where  and  by  what  not,  182.  a. 

per  tot.  pag.  183.  a.  190.  a. 
Where  two  may  be  jointenants  of  the  freehold  and 

fee  simple,  and  tenants  in  common  of  an  estate- 
tail  in  the  same  land,  183.  b. 
Where  the  jointenant  surviving  shall  be  liable  to 

the  charges  of  his  companion,  a*d  where  not, 

184.  b.  per  tot.  pag.  185.  a. 

Where  the  charges  of  one  jointenant,  avoidable  by 
his  companion,  shall  be  good  against  himself 
surviving,  184.  b. 

Where  upon  a  recovery  against  one  jointenant, 
execution  shall  be  sued  against  his  companion, 

185.  a. 

Where  an  estoppel  to  one  jointenant  shall  not  bind 

his  companion  surviving,  ibid. 
Where  a  devise  by  one  jointenant  shall  be  void , 

against  his  companion,  185.  a.  b. 
Where  by  the  death  of  the  wife,  jointenant  with 
a  stranger  for  years,  the  term  shall  survive  to 
the  other  jointenant,  and  not  to  the  husband, 
185.  b. 
Where  a  disparagement  of  the  heir  by  one  join- 
tenant  shall  be  a  forfeiture  of  the  ward  as  to 
both,  80.  b. 
Where  one  jointenant  of  a  ward  shall  be  liable  to 

the  waste  done  by  his  companion,  54.  a. 
Where  an  assignment  of  dower  by  one  jointenant 

shall  be  good  against  his  companion,  35.  a. 
Where  upon  grant  of  a  rent  to  two,  the  election  of 
one  to  have  it  as  an  annuity  or  rent  shall  bind 
his  companion,  146.  a. 
Where  a  rescous  by  one  jointenant  shall  make  his 

companion  a  disseisor,  161.  b. 
Where  each  jointenant  shall  be  said  to  be  seised 
per  my  et  per  tout,  and  to  what  purposes  either 
hath  right  but  to  a  moiety,  186.  a.  350.  a. 
Where  a  lease  for  years  by  one  jointenant  for  life 
or  in  fee,  to  begin  after  his  death,  shall  be  good 
against  the  survivor,  and  where  not,  184.  b.  185. b. 
186.  a.  b. 
Where  a  grant  of  the  herbage  or  vesture  of  the 
land  by  one  jointenant  shall  bind  the  survivor, 
186.  b. 
Where  a  presentation  to  a  church  by  one  jointenant 
shall  not  put  his  companion  out  of  possession, 

186.  b. 

Where  a  partition  between  jointenants  shall  be  good 
without  deed,  and  where  not,  160.  a.  187.  a. 

Where  by  a  partition  between  jointenants,  a  war- 
ranty shall  be  destroyed,  and  where  not,  187.  a. 

Where  husband  and  wife  shall  be  jointenants,  and 
where   by  entireties,   and   where   by   moieties, 

187.  a.  b.  per  tot.  pag. 

Where  baron  and  feme  and  a  stranger  are  jointe- 
nants, the  sole  alienation  of  the  baron  shall  bar 
the  stranger  surviving  as  to  a  moiety,  and  where 
not,  187.  b.  188.  a.  327.  b. 

Where  one  jointenant  or  parcener  enters  or  re- 
covers, the  whole  estate  being  put  to  a  right,  the 
other  shall  enter  and  occupy  with  him,  and  where 
not,  188.  a.  364.  b. 

Where  a  lease  of  part  of  the  term  by  one  jointenant 
for  years,  shall  be  a  severance  of  the  jointure  as 
to  the  whole,  192.  a.  199.  a. 

Where  a  severance  of  the  jointure  of  the  freehold 
shall  be  a  severance  of  the  reversion,  191.  b. 
192.  a.  b. 


Where  a  reservation  of  the  reversion  to  one  join- 
tenant  by  deed  indented  upon  a  lease  by  both 
shall  not  estop  the  other,  192.  a. 

Where  a  lease  is  made  by  two  jointenants,  the  re- 
mainder in  fee  to  one  of  them,  this  shall  be  a 
good  remainder  for  a  moiety,  192.  b. 

Where  one  jointenant  makes  a  lease  for  his  own 
life,  and  dieth,  no  survivor,  auere,  193.  a.^ 

Where  the  feoffment  of  one  jointenant  to  his  com- 
panion and  a  stranger,  shall  be  good  only  to  the 
stranger,  385.  a. 

Where  two  infants  jointenants  make  a  feoffment, 
by  the  death  of  one  his  right  shall  survive ;  secus 
of  a  feoffment  by  one  solely,  337.  a.  b. 

Where  the  father  jointenant  with  the  son  and  a 
stranger,  makes  a  feoffment  of  the  whole  with 
warranty,  the  stranger  surviving  shall  avoid  the 
whole,  367.  a. 

Jointure.     See  Dower,  Stat,  n  H.  7. 

cap.  2. 

What  shall  be  a  good  jointure  within  the  statute  of 

27  H.  8.  and  what  not,  36.  b. 
Where  the  wife  may  wave  her  jointure,  and  where 

not,  36.  b. 
May  be  made  determinable   by  the  party's  own 

act,  36. 

Ireland. 

How  and  when  the  laws  of  England  were  first  esta- 
blished in  Ireland,  and  how  afterwards  confirmed, 
and  by  whom,  141.  a.  b. 

Issue.     See  Pleadings,  Verdict. 

An  issue,  and  the  several  kinds  of  issues,  126.  a. 
Where  an  issue  generally  taken  shall  refer  to  the 

count,  and  not  to  the  writ,  126.  a. 
Issue  upon  a  negative  pregnant  not  good,  126.  a. 
Where  two  affirmatives  shall  make  an  issue,  and 

where  not,  126.  a. 
Where  an  issue  shall  be  good  upon  a  matter  affirma- 
tive and  negative,  albeit  it  be  not  in  express 

words,  ibid. 
The  form  of  the  entries  of  issues  of  the  part  of  the 

plaintiff,   and  on   the  part  of  the   defendant, 

ibid. 
What  pleas  are  issues  themselves,  whereto  the  plain- 
tiff or  defendant  cannot  reply,  126.  a. 
Where  modo  et  forma  shall  be  of  the  substance  of 

the  issue,  and  where  but  matter  of  form,  281.  b. 

per  tot.  pag.- 
Where  the  substance  of  the  issue  being  found,  the 

verdict  shall  be  sufficient  notwithstanding  omission 

of  circumstances,  227.  a.  282.  a. 
Where  the  plea  of  the  party  amounts  to  a  general 

issue,  the  general  issue  shall  be  entered,  303.  b. 
Issue  shall  be  joined  on  a  traverse  when  well  taken, 

126.  a. 

Judgment.     See  Error,  Partition. 

The  signification  and  derivation  of  the  word,  39.  a. 
168.  a. 

The  several  sorts  of  judgments,  ibid. 

Where  in  a  real  action  by  one  jointenant  or  par- 
cener against  another,  judgment  shall  not  be  given 
in  severalty,  167.  b.  187.  a. 

In 
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In  what  actions  judgment  final  shall  be  given, 
204.  b. 

The  farm  of  the  judgment,  when  it  is  for  the  tenant 
or  defendant  in  plea  in  bar  or  to  the  writ, 
363.  a. 

How  and  by  what  means  every  case  judicially  de- 
pending shall  receive  end,  71.  b.  72.  a. 

Jugum  Terra. 
What  it  is,  5.  a* 

Juncaria,  Joncaria. 

What  it  is,  5.  a. 

What  passes  by  this  name,  Unci. 

Jurus  utrum.     See  Parson. 

Juror,  Jury,  See  Challenge,  Statute,  Ver- 
dict, W.  a.  c.38.  Artie,  wp.  Chart.  c.g. 
2  H.  5.  c.  3. 

The  properties  of  a  juror,  155.  a.  b. 

What  person  may  be  a  juror,  and  what  not,  156.  b. 

157.  a.  172.  b. 
How  they  shall  be  treated  if  they  do  not  agree, 

227.  b. 
Where  a  cettuy  que  use  shall  be  a  sufficient  juror 

within  the  stat.  of  2  H.  5.  c.  3.  272.  b. 
Where  tenant  par  outer  vie,  or  the  husband  seised 

in  his  wile's  right,  is  returned  on  a  jury  after  the 

death  of  the  wife  or  cettuy  que  vie,  they  may  be 

challenged,  ibid. 
Where  a  witness  shall  be  had  in  equal  respect  with 

a  jnxor,  and  where  not,  6.  a. 
The  jury  must  give  a  verdict  though  no  evidence  be 

given,  296.  b. 

Justices.     See  Court,  Eyre. 

By  what  names  anciently  called,  168.  b. 
Justices  of  assise,  whence  so  called,  263.  a. 
Their  office  and  jurisdiction,  ibid. 
In  what  cases  anciently  justices  of  nisi  print  might 

give  judgment,  and  in  what  not,  263.  a. 
The  names  of  divers  bishops  and  clergymen  that 

were  anciently  justices  of  the  king's   courts, 

304.  b. 

King.     See  Prerogative. 

The  etymology  of  the  word  (king),  and  how  called 
in  other  languages,  65.  b. 

The  style  of  every  king  of  England  since  the  con- 
quest, 7.  a.  and  b. 

The  several  compeUarions  of  divers  kings  of  England, 
7.  a. 

The  several  councils  of  the  king,  110.  a. 

The  king  may  take  a  fee  simple  without  the  word 
(heirs).  15.  b. 

■  may  reserve  rent  out  of  incorporeal  in- 
heritances, 47.  a. 

■  cannot  be  nonsuit,  130.  b. 
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What  shall  be  said  a  knight's  fee,  or  census  militant, 
60.  a.  b. 

Knights  Service.  See  G  uardian,  Marriage, 
Relief,  Wardship. 

The  description  of  a  knight's  service,  74.  b.  . 

By  what  names  such  service  is  distinguished  in  law, 
74.  b.  75.  a.  b.  108.  a. 

To  what  end  this  service  was  created,  75.  b. 

The  respect  which  the  law  hath  to  the  supportation 
of  this  service,  39.  a.  b. 

The  privileges  of  tenants  by  knights  service,  75.  a. 

At  what  age  the  tenant  shall  be  intendable  to  per- 
form this  service,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  76.  a.  h.  305.  b. 

For  what  cause  the  law  gave  the  ward  and  marriage 
of  the  heir  of  such  tenant  to  his  lord,  75.  b. 
76.  a. 

Where  the  tenure  ceasing  the  wardship  and  all  other 
incidents  shall  also  cease,  76.  a.  b.  248.  a. 

Where  the  fruits  of  knights  service  being  suspended, 
the  tenancy  being  in  a  corporation,  shall  be  re- 
vived again  in  the  hands  of  a  natural  person, 
70.  b.  99.  a. 

Where  a  tenure  may  be  knights  service  and  no 
escuage,  82.  b. 

Where  tenure  by  casdeguard  shall  be  knights  ser- 
vice, and  where  not,  82.  b.  83.  a.  87.  a. 

Where  the  tenure  shall  remain  albeit  the  castle  be 
ruined,  83.  a. 


Knol. 


What  it  is,  5.  b. 


Knight. 

The  derivation  of  the  word,  and  how  called  in  other 

tantttrages,  74.  b. 
The  dignity  of  a  knight,  107.  b. 


Laches.  See  Baron  and  Feme,  Coverture, 
Dum  nonjuit  Compos,  Entry  Congeable, 
Ideot,  Infant,  Fines,  Prerogative. 

The  signification  of  the  word,  246.  b.  380.  b. 
Where  laches  shall  be  imputed  to  a  man  beyond 
sea,  and  where  not,  260.  b. 

Lagaman. 
What  it  is,  58.  a. 

Lannemanni. 
The  meaning  of  it,  5.  a. 

Lapse.     See  Qpare  Impedit. 

Law. 

The  several  Taws  used  within  this  kingdom,  11.  b. 
The  division  of  the  law  of  England,  110.  b.  115.  b. 

344.  a. 
The  several  names  whereby  the  common  law  of 

England  is  called,  142.  a. 
How  the  common  law  and  the  law  of  the  crown 

diner,  15.  b. 
The  law  spiritual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
No  proof  to  be  admitted  against  the  presumption  of 

law,  373.  a.  b. 
What  things  the  law  most  favoureth,  124.  b. 
How  the  law  respects  the  order  ot  nature,  92.  a. 

197.  b. 
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The  ancient  rales  and  course  of  the  law  not  to  be 

innovated,  282.  b. 
The  commendation  of  the  law  of  England,  07.  b. 


Leswes  et  Lewes* 


I  he  commendation  of  the  law  of  England,  07.  b.  _  .        -  .  ,     .  v 

The  delight  and  facility  of  the  study  of  the  law,      Tht  meaning  of  the  words,  4.  b. 
71.  a. 


Admonitions  and  directions  concerning  the  study 
and  practice  of  the  law,  70.  a.  b.  249.  b. 

Lea  and  Ley, 
What  they  are,  4.  b. 

Leases,  Lessor,  Lessee.  See  Confirmation, 
Release,  Rent,  Reservation,  Stat.  32  H.8. 
c.  28. 

The  derivation  of  the  word  (lease),  48.  b. 

The  several  kinds  of  leases,  45.  a.  b. 

What   shall  be   sufficient  words  of  lease,  45.  b. 

SOl.b. 
What  persons  may  make  leases  at  this  day,  which 

could  not  by  the  common  law,   et  i  eonverto, 

44.  b. 

What  things  requisite  to  the  perfection  of  a  lease 
within  the  stat.  32  H.  8. 44.  a.  b. 

What  leases  shall  be  good  within  the  statutes  of 
1  and  13  Elix.  and  what  not,  44.  b. 

Where  a  concurrent  lease  shall  be  good  within  those 
statutes,  and  where  not,  45.  a. 

What  shall  be  said  a  sufficient  certainty  whereupon 
a  lease  for  years  may  depend,  and  what  not, 
42.  b. 

Where  a  lease  for  years  may  cease  and  revive  again, 
as  to  several  persons,  and  where  not,  46.  a. 

To  what  purposes  the  party  shall  be  said  a  lessee  for 
years  before  entry,  and  to  what  not,  46.  b.  51.  b. 
270.  a.  b. 

Where  a  lease  is  made  to  have  from  the  date,  or 
day  of  the  date,  or  from  the  making,  or  from 
henceforth,  &c.  where  it  shall  be  said  to  have 
beginning,  46.  b. 

Where  the  deed  hath  no  date,  or  beareth  an  im- 
possible date,  when  the  lease  shall  be  said  to  have 
commencement,  ibid. 

Where  the  deed  referreth  to  a  void  lease,  or  mis- 
recite  a  lease  in  esse,  to  have  from  the  ending  of 
that  lease,  when  it  shall  begin,  ibid. 

The  signification  of  the  word  (term)  and  the  differ- 
ence inter  termmum  annorum  et  tempos  annorum, 

45.  b. 

Where  a  lease  to  the  party  generally  shall  be  con- 
strued to  be  for  the  life  of  the  lessor,  and  where 
for  the  life  of  the  lessee,  42.  a.  183.  a.  b. 

Where  divers  persons  join  in  a  lease,  whose  lease  it 
shall  be  construed,  45.  a. 

Where  a  lease  for  years  by  tenant  in  tail  shall  be 
void  by  his  death  without  issue,  45.  b. 

Where  a  lease  by  parson,  vicar,  &c.  before  the  sta- 
tute, was  void  by  his  death,  and  where  but 
voidable,  45.  b. 

Lectures. 

The  qualities  of  lectures  anciently,  and  how  they 
differ  from  our  readings  at  this  day,  280.  a.  b. 

Leper. 

May  be  heir,  8.  a. 

May  sue,  tho'  removed  by  writ,  135.  b. 


Librata  Terra* 

What  it  is,  5.  b. 

What  passes  by  this  name,  ibid. 

licence.     See  Authority. 

Ligeance.     See  Alien,  Denizen. 

The  definition  of  ligeance,  129.  a. 

The  division  and  several  sorts  of  ligeance,  129.  a. 

Limitation.     See  Time,  Statute. 

What  shall  be  said  good  words  of  limitation  inr 
grants,  &c.  and  the  several  sorts  of  them,  234.  b. 
235.  a. 

livery  out  of  the  hands  of  the  King. 
See  Primer  Seisin. 

Where  the  heir  of  the  tenant  of  the  king  shall  sue 
livery,  and  where  an  ouster  U  main,  77.  a. 

Where  the  king  shall  have  the  mean  profits  until 
livery,  or  outter  U  main  sued  by  the  heir,  and 
where  not,  ibid. 

The  several  kinds  of  livery,  and  which  shall  be  the 
best  and  most  safe  for  the  heir,  77.  a. 

Where  by  the  livery  of  a  manor  an  advowson  ap- 
pendant shall  pass  from  the  king,  without  special 
mention,  77.  a. 

Livery  and  Seisin.  See  Authority, 
Feoffment,  Grant. 

The  description  of  livery  of  seisin,  48.  a. 

The  several  kinds  of  livery,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  passing  what  estates  livery  requisite,  and  of 
what  not,  48.  a.  216.  a. 

What  act  or  words  by  the  lessor  or  feoffor  shall  be 
said  a  good  delivery  in  deed,  and  what  not,  48.  a. 
49.  b.  56.  b.  57.  a. 

Where  a  livery  expressing  one  estate  referreth  to  a 
charter  expressing  another,  or  which  is  void,  how 
it  shall  be  construed,  48.  a.  b.  222.  b. 

Where  livery  referreth  to  two  several  charters  of  dif- 
ferent limitations  how  it  shall  be  construed,  21.  a. 

Where  livery  of  the  one  parcel  shall  be  a  livery  of 
the  other,  and  where  to  one  feoffee  good  to  the 
other,  and  where  not,  48.  a.  50.  a.  253.  a.  290.  su 

How  livery  shall  be  made  to  pass  a  moveable  inhe- 
ritance, 48.  b. 

Livery  in  law,  or  within  the  view,  what,  48.  b. 

Where  such  livery  shall  be  good,  and  where  not, 
ibid.  253.  a, 

Such  livery  by  an  attorney,  void,  52.  b. 

Such  livery  not  good  but  to  him  which  takes  the 
freehold,  49.  b. 

Where  a  claim  shall  amount  to  an  entry  to  perfect 
a  livery  within  view,  and  where  not,  48.  b. 

Where  livery  shall  be  made  of  an  upper  chamber, 
ibid* 

What 
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What  things   properly  lie  in  grant,  and  what  in 

livery,  49.  a. 
Where  a  freehold  in  lands  shall  pass  at  the  com- 

nxra  law  without  livery,  and  where  not,  49.  a. 

50.  a.  b. 
Where  livery  made,  another  being  in  possession, 

shall  be  good,  and  where  not,  48.  b.  969.  b. 
In  what  respects  a  conveyance  by  livery  said  to 

exceed  all  others,  49.  a. 
Wbere  a  charter  of  feoffment  by  disseisee,  and  a 

letter  cf  attorney  to  enter  and  make  livery  shall 

be  a  good   feoffment   after   livery  made ;  seau 

of  a  lease  for  years  by  deed,  and  an  entry  alter, 

48.  b. 

Wbere  livery  shall  be  made  to  a  lessee  for  years, 

49.  a. 

Where  livery  to   one   feoffee  in  the  name  of  the 

other  shall  be  good  to  both,  and  where  not,  49.  b. 

359.  a. 
Where  livery  to  one  jointenant,  lessee  for  years, 

shall  be  sufficient  to  pass  the  freehold  to  him  in 

the  remainder,  49.  b. 
What  person  may  be  an  attorney  to  deliver  seisin, 

52.  a. 

Where  and  when  the  authority  of  an  attorney  shall 
be  said  to  be  pursued,  and  where  and  when  not, 

53.  a.  258.  a. 

Where  the  making  of  livery  shall  prejudice  the 

title  or  interest  of  the  attorney  as  to  the  land, 

and  where  not,  52.  a. 
Wbere  a  letter  of  attorney  may  be  contained  in  a 

deed  of  feoffment,    and  where  not,   and   why, 

52.  b. 
Where  livery  made  after  the  death  of  the  feoffor 

shall  be  good,  and  where  not,  and  why,  52.  a.  b. 
Every  not  good  to  expect  infutwro,  217.  a. 
Where  the  charter  is  absolute,  and  livery  upon 

condition,  upon  which  the  estate  shall  operate, 

222.  b. 
Where  after  an  agreement  of  a  feoffment  is  made 

upon  condition,  livery  is  made  absolute,  how  it 

shall  be  construed,  222.  b. 
Wbere  livery  rehtteth  to  a  deed  made  and  dated 

in  a  foreign  kingdom,  what  shall  operate  thereby, 

228.  a. 

Maihem. 

The  signification  and  derivation  of  the  word,  126.  a.  b. 

288.  a. 
The  nature' and  degree  of  the  offence,  127.  a. 
Where  the  writ  shall  say  (fdonice),  albeit  the 

offence  be  no  felony,  127.  a. 
The  punishment  anciently  in  an  appeal  of  maihem, 

and  at  this  day.  127.  a. 
A  release  of  actions  personal  a  good  plea  in  maihem, 

288.  a. 
Where  a  man  was  indicted  for  maiming  himself, 

127.  b. 

MachicoUare  and  Machecouare. 
The  meaning  of  the  words,  5.  a. 

Maintenance.      See  Stat.  i.  R.  2.  c.  9. 
32  H.  8.  c.  9. 

The  signification  and  derivation  of  the  word, 
568.  b. 

The  several  kinds  of  maintenance,  and  how  punish- 
able, 568.  b.  369.  a. 


MA 

Where  an  action  of  maintenance  lieth  for  labour- 
ing the  jury,  albeit  they  give  no  verdict,  or  pass 
against  the  plaintiff,  S69.  a. 

Manor.  See  Grants,  Prerogative,  Steward, 

Trial. 

The  description  a  manor,  and  whence  so  called, 

58.  a. 
How  manors  began  at  first,  58.  b. 
Of  what  things  a  manor  may  consist,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor,  59.  b. 
Where  a  court-baron  boldeo  out  of  the  limits  of  the 

manor  shall  be  good,  and  where  void,  58.  a. 
Where  and  what  things  shall  pass  by  the  grant  of  a 

manor  without  (cum  pertinentiti),  and  where  and 

what  not,  121.  b. 
Where  a  rent-seek  may  be  parcel  of  a  manor ;  teeut 

of  a  rent-charge,  150.  b.  153.  a. 
Wbere  a  reversion  upon  an  estate-tail  shall  be  parcel 

of  a  manor,  and  pass  by  the  grant  of  the  manor, 

324.  b. 
Where  upon  a  lease  of  a  manor,  except  parcel,  the 

part  excepted  shall  continue  parcel  of  the  manor, 

and  where  not,  324.  b.  325  a. 
Where  upon  trial  of  a  fact  supposed  within  a  manor 

the  vim*  shall  come  out  of  the  manor,  and  where 

out  of  the  town,  125.  b. 

Manumission.     See  Villein. 

The  signification  and  derivation  of  the  word,  187.  a. 

The  several  kinds  of  manumission,  137.  b. 

By  the  manumission  of  a  villein  cum  totd  teaueU, 
what  persons  are  enfranchised,  8.  a. 

Where  and  what  actions  brought  by  the  lord  against 
his  villein  shall  be  an  infranchisement  to  the 
villein,  and  where  and  what  not,  127.  b.  138,  a.  b. 

136.  b. 

Where  the  answer  of  the  lord  to  the  action  of  the 

villein  shall  be  an  infranchisement  to  the  villein, 

and  where  not,  125.  a.  138.  b. 
The  solemnity  of  manumissions  anciently,  137.  b. 
What  estate  or  gift  from  the  lord  to  his  villein  shall 

be  an  infranchisement  to  him,  and  what  not,  137. b. 

138.  a. 
Where  a  void  release,   or  an   attornment  by  the 

lord  to  his  villein  shall  be  no  infranchisement, 

138.  a. 
Where  the  appeal  of  the  lord  against  his  villein  for 

felony  being  found  against  him  shall  be  an  in* 

franchisement  to    the  villein,  and  wherein  not, 

138.  b.  139.  b. 
Where  a  neife  marrying  a  freeman  shall  be  infran- 

chised,  and  for  what  times,   132.  a.  136.  b. 

137.  b. 

Marches* 

What  it  is,  106.  b. 

Marchet. 
The  meaning  of  the  word,  117.  b.  140.  a. 

Maremium. 
The  signification  and  derivation  of  it,  58.  a. 

Mariscus  and  Mora. 

What  mariscm  and  mora  are,  5.  a* 
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Marriage.  See  Baron  and  Feme,  Coverture, 
Disparagement,  Divorce,  Stat.  32  H.  8. 
c.  38.  Wardship. 

Maritagium,  quid,  et  quotuplex,  21.  b.  76.  a. 

Of  what  respect  in  the  law,  9.  b. 

Where  the  marriage  of  ecclesiastical  persons  for- 
merly was  void,  and  where  but  voidable,  136.  a. 

'Where  the  father  shall  have  the  custody,  and  mar- 
riage of  his  son  or  daughter,  and  where  not, 
84.  vb.  88.  b. 

Wherefore  the  law  gave  the  marriages  of  heirs  fe- 
males to  the  lord  by  knights  service,  78.  b. 

Where  the  lord  shall  have  two  years  to  make  a 
tender  of  marriage  to  the  heir  female  of  hit 
tenant  after  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Where  the  lord  shall  have  the  double  value  or  for* 
feiture  of  the  marriage,  and  where  not,  TO,  a.  b. 
82.  b. 

Where  the  executors  or  administrators  of  the  lord 
shall  have  such   two  years  to  make  a  tender, 

79.  a. 

Where  the  tender  of  marriage  to  an  heir  female 
before  her  age  of  fourteen,  shall  be  good,  and 
where  not,  79.  a. 

Where  the  lord  may  tender  marriage  to  the  heir 
already  married,  and  where  not,  79.  b. 

Where  the  lord  shall  have  the  custody  of  the  heir 
married  in  the  life-  of  his  ancestor,  and  where 
not,  89.  a. 

At  what  age  each  party  married  may  agree  or  dis- 
agree to  the  marriage,  and  at  what  not,  79.  b. 

80.  a. 

Where  the  lord  shall  have  the  single  value  of  the 

marriage  without  tender,  82.  a. 
What  remedy  the  lord  hath  for  the  single  value  or 

forfeiture  of  the  marriage,  79.  a.  82.  b. 

Marshall. 

The  derivation  of  the  word,  74  a. 
The  office  of  marshall  of  the  king's  host,  74.  a. 
Who  first  earl  marshall,  106.  a. 
The  jurisdiction  of  the  court  of  the  constable  and 
*  marshall,  and  according  to  what  law  they  pro- 
ceed, 391.  b. 

Maxim. 

What,  and  whence  so  called,  11.  a.  343.  a. 

Not  to  be  disputed,  11.  a.  67.  a.  343.  a. 

Quod  semel  at  meum,  amplius  meum  esse  turn  potest, 

49.  b. 
Affectio  tua  imponit  nomen  operi  tua,  49.  b. 
Cessante  rations  legis  ceuat  lex,  70.  b.  356.  a. 
Omne  magis  dignum  trahit   ad   $e   minus  dignum, 

365.  b. 

Mayor  and  Commonalty.  See  Corporation. 

Meason. 

What,  and  how  favoured  in  law,  4.  b.  54.  b.  66.  b. 
200.  b. 

Merchants. 

How  favoured  in  law,  2.  b. 

Where  the  joint  debts,  &c.  of  merchants  by  the  death 
of  one  shall  not  survive  to  the  other,  1S2.  a. 

Where  one  joint  merchant  shall  have  allowance  of 
his  expences  and  charges  in  an  account  against 
him  by  his  companion,  as  receiver,  172*  a. 
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One  chattel  cannot  drown  another  chattel,  273.  b. 
Where  a  term  for  years  and  a  freehold  may  subsist 
together,  338.  b. 

Mesne.     See    Acceptance,    Forejudge^ 
Stat.  W.  a.  c.  9. 

Whence  such  writ  so  called,  and  where  it  lieth, 

100.  a. 
The  several  judgments  in  a  writ  of  mesne,  109.  a. 
The  process  in  such  a  writ,  ibid. 
Where  by  purchase  of  the  tenancy  by  the  lord 

paramount,  the  mesnalty  shall  be  extinct,  152.  b. 
Where  the  lord  paramount  releases  or  confirms  to 

the  tenant  to  hold  in  frankalmoign,  or  by  lesser 

services,  the  mesnalty  shall  be  extinct,  162.  b. 
What  remedy  the  mesne  hath  for  the  surplusage  of 

his  rent,  upon  such  extinguishment,  153.  a. 
Where  the  wife  shall  have  a  writ  of  mesne  on  an 

acquittal  granted  to  her  husband,  141.  a. 

Mestuagium. 

What  Messuagium  is,  6.  a.  15.  b. 

Minera. 

The  meaning  of  the  word,  6.  a. 
What  passes  by  it,  ibid. 

Miscontinuance. 
The  meaning  of  it,  325.  b. 

Mise.     See  Right. 

The  derivation  and  several  acceptations  of  the  word, 
294.  b. 

Modo  et  Forma* 
Modus,  the  meaning  thereof,  201.  a.  204.  a.  114.  b. 

Monasteries.     See  Statute. 

How  many  there  were  in  England,  and  by  whom 

founded,  97.  per  tot.  pag. 
Some  held  per  barmiam,  97.  per  tot.  pag. 

Money. 

The  derivation  of  the  word,  207.  b. 

Its  synonyma,  and  their  etymologies,  ibid. 

What  shall  be  said  lawful  money  of  England,  and 

what  not,  207.  a.  208.  a. 
The  value  of  a  mark,  pound,  shilling,  &c.  anciently, 

294.  b. 

Monk. 

In  what  cases  a  monk  may  maintain  an  action  at 
the  common  law,  and  in  what  not,  132.  b. 

The  several  orders  of  monks  and  friars  formerly  in 
this  realm,  132.  a. 

Monster. 

What  issue  reputed  in  law  a  monster,  and  what 
not,  7.  b.  29.  b. 

Mortdancestor.     See  Estoppel. 

Where  such  writ  lieth,  159.  a. 
Where  it  lieth  not  against  privies  in  blood,  942.  a* 

Whgre 
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Where  it  lieth  not  against  a  bastard  eigne,  944.  b, 

Mortgage.     See  Acceptance,  Condition, 
Notice,  Payment,  Tender. 

The  signification  and  derivation  of  the  word,  905.  a. 

Where  a  day  of  payment  being  limited,  a  tender  by 
the  heir  of  the  mortgagor  after  his  death  shall  be  a 
good  performance  of  the  condition,  905.  b.  908.  b. 

What  persons  may  tender  money  in  performance  of 
a  condition  in  mortgage,  and  what  not,  906.  a*  b. 

908.  b.  909.  a. 
Where  payment  by  a  stranger  shall  be  a  good  per- 
formance, and  where  not,  900.  b.  907.  a. 
Where  no  place  is  expressed  for  the  payment  of 

money  upon  the  mortgage,  where  the  tender  shall 

be  made,  910.  a. 
Where  no  time  being  expressed,  notice  of  payment 

shall  be  given  to  the  mortgagee,  911.  a. 
Where  acceptance  of  a  collateral  thing  by  the 

mortgagee   in  satisfaction  shall  bind  him,  and 

where  not,  199.  b. 

Mortmain.     See  Appropriation. 

The  derivation  of  the  word,  9.  b. 
What  person  shall  enter  for  alienation  in  mortmain, 
and  within  what  time,  9.  b. 

Mtdier.    See  Bastard. 

The  several  significations  of  the  word,  and  how  taken 
in  the  law  of  England,  943.  b. 

Multitude. 
How  many  made  it,  957.  a, 

Murder.    See  Felony. 

The  etymology  and  signification  of  the  word,  987.  b. 
How  it  diflereth  from  homicide  and  chance-medley, 
987.  b. 

Mute.    See  Treason. 
Name.    See  Nobility,  Purchase. 

Where  the  misprision  or  alteration  of  the  name  shall 
vitiate  a  grant,  and  where  not,  S.  a. 

Where  a  grant  without  mention  of  surname  or  chris- 
tian name,  or  both,  shall  be  good  to  the  grantee, 
and  where  not,  3.  a. 

Where  a*  man  is  baptized  bv  one  name,  and  after 
confirmed  by  another,  which  he  shall  use,  3.  a. 

Where  the  privileges,  he.  of  a  corporation  shall  re- 
main notwithstanding  the  alteration  of  the  name, 
109.  b. 

Niefe.     See  Villein. 

Kitftdstuct  trene,  95.  b. 

Nobility.     See  Barony,  Valuation. 

The  several  limitations  of  nobility,  and  what  estate 
of  nobility  the  king  may  grant,  and  what  not, 

16.  b. 

When  the  title  and  degree  of  duke,  marquess  and 

viscount  began  in  England,  60.  b. 
Earls,  borons,  &c.  how  created  by  a  writ  in  ancient 
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times,  and  when  creations  by  patents  first  began, 
0.  b.  16.  b. 

What  shall  be  said  the  relief  of  a  nobleman  of  each 
degree,  60.  b. 

Where  a  noblewoman  by  marrying  one  inferior  to 
her  degree  shall  lose  her  nobility,  and  where  not, 
16.  b. 

Where  a  dignity  or  name  of  nobility,  or  office  of  ho- 
nour, descends  upon  divers  daughters ;  how  it  shall 
be  divided,  and  which  shall  have  the  dignity  and 
execute  the  office,  165.  a. 

Issue  of  duke,  earl,  &c  or  no  duke,  &c  how  triable, 
16.  b. 

Beauehampt  king  of  Wigh,  83.  b. 

Nonage.    See  Infant. 

Non    Compos  Mentis.      See  Dum  nan 

Compos,  8fC. 

Nonsuit.     See  Retraxit,  Stat.  2E4.C,  7. 

When  the  plaintiff  said  to  be  nonsuit,  168.  b. 

The  several  kinds  of  nonsuit,  ibid. 

In  what  actions  nonsuit  after  appearance  shall  be 

peremptory,  and  in  what  not,  939.  a. 
Where  the  nonsuit  of  one  demandant  or  plaintiff 

shall  be  the  nonsuit  of  both,  and  where  not,  130.  a. 
What  person  may  be  nonsuit,  and  what  not,  139,  a. 

997.  b. 
At  what  time  the  plaintiff  may  be  nonsuited,  and  at 

what  not,  139,  a. 

Notice. 

The  several  kinds  of  notice,  309.  b. 

Notice,  an  incident  inseparable  to  attornment,  ibid. 

Where  the  lord  shall  not  be  compelled  to  avow 
upon  the  feoffee  of  his  tenant  without  notice, 
909.  b. 

Where  the  obligor  or  mortgagor  hath  time  during  his 
life  to  pay  money,  payment  at  the  place  without 
notice  snail  be  no  performance,  911.  a. 

Where  the  grantee  of  a  reversion  shall  not  take  ad- 
vantage of  a  condition  within  39  H.  8,  without 
notice  to  the  lessee,  915.  b. 

Where  a  man  is  bound  that  /.  S.  shall  enfeoff  a 
stranger  such  a  day,  notice  ought  to  be  given  by 
J.  S.  to  the  stranger,  911.  a. 

Nuisance. 

Where  a  man  may  have  a  particular  remedy  by 
action  for  public  nuisance,  and  where  not,  and 
why,  56.  a. 

How  public  nuisances  are  punishable,  ibid* 

Obligation.  See  Condition,  Debt,Releases, 
Stat  34  E.  3.  c.  4.    Trial. 

The  legal  acceptation  of  the  word,  179.  a. 

Where  obligations  made  in  the  third  person  shall  be 

good,  and  where  not,  999.  b.  930.  a. 
Where  an  obligation  made  and  dated  beyond  sea 

shall  be  good,  and  how  triable,  961.  b. 
Where  the  intermarriage  of  one  ferae  obligee  with 

the  obligor  shall  extinct  the  debt  as  to  both,  964.  b. 

g  4  Occupant. 
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OF 
Occupant. 

Who  said  to  be  an  occupant,  41.  b. 

Of  what  inheritances  occupancy  may  be,  and  of  what 
not,  41.  b  388. 

How  occupancy  may  be  prevented,  41.  b.  987.  b. 

Where  an  occupant  shall  be  liable  to  waste  and  pay- 
ment of  rents,  41 .  b. 

No  occupancy  against  the  king,  41.  b. 
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Ordinary.     See  Confirmation,  Parson* 


Occupation. 

The  several  significations  of  the  word,  and  to  what 

properly  applied,  249.  b. 
The  writ  of  occvpavit,  and  where  it  lieth,  ibid. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  ia  R.  a.  c.  a.  Nobi- 
lity. See  the  respective  Names  of  each 
Officer. 

Officer*  of  justice,  &c.  granted  to  persons  insufficient 

void,  3.  b. 
Such  offices  not  grantable  in  reversion,  ibid. 
Where  non-user  shall  be  a  forfeiture  of  an  office,  and 

where  not,  28S.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  234.  b. 
W7here  the  grantor  may  oust  his  officer  at  his  plea- 
sure, and  where  not,  233.  a.  b. 
What  persons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per.  tot.  par. 
W  hat  persons  capable  of  the  stewardship  of  a  manor, 

and  what  not,  3.  b.  61.  b. 
Where  the  selling  or  contracting  for  an  office  of 

justice,  &c.  shall  disable  the  party  to  be  capable 

thereof,  234.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  what  not,  20.  a. 
Where  a  man  shall  be  tenant  by  the  curtesy  of  an 

office,  29.  b. 
What  things  may  be  appendant  to  an  office,  and 

shall  pass  by  grant  of  the  office,  40.  a. 
The  office  of  the  ling's  almoner  described,  04.  a. 
When  he  may  and  when  he  may  not  be  discharged, 

233.  b. 

Office  of  Inquisition*     See  Stat.  2  E.  6. 

c.8. 

Where  the  estates  of  particular  tenants  shall  be 

saved,  albeit  they  be  not  mentioned  within  the 

office,  77.  b. 
What  remedy  for  the  heir  where  he  is  found  by  the 

office  of  fewer  years  than  in  truth  he  is,  ibid. 
What  remedy  for  the  true  heir,  where  another  is 

found  heir  by  the  office,  and  where  one  is  found 

heir  in  one  county,  and  another  in  another  county, 

77.  b.  243.  a. 
What  remedy  where  one  is  untruly  found  by  office 

lunatic  or  dead,  &c.  ibid. 
Where  upon  office  found  that  a  person  attainted  is 

seised,  the  party  having  title  may  have  a  traverse 

or  monstrans  de  droit,  77.  b. 
Where  upon  an  ignoramus  found  by  office,  it  shall 

be  taken  to  be  a  tenure  in  capite,  and  where  not, 

ibid. 
Where  the  heir  within  age  shall  have  a  traverse  to 

an  office,  which  falsely  finds  an  immediate  tenure 

of  the  king,  77.  b. 


The  office  and  duty  of  the  ordinary,  and  whence  so 

called,  96.  a.  344.  a. 
Where  a  release  of  an  action  by  the  ordinary  shall 

be  good,  202.  b. 
Where  a  church  donative  shall  be  visited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  founds  a  church  donative  without 

any  special  exemption,  his  chancellor  shall  visil, 

and  not  the  ordinary,  344.  a. 


Ouster  le  Main*    See  Livery. 
Outlawry.     See  Forfeiture,  Juror* 

The  derivation  of  the  word,  122.  b. 

Why  a  feme  outlawed  is  called  a  wave,  ibid. 

Where  outlawry  in  the  plaintiff  shall  disable  him  to 

bring  an  action  at  the  common  law,  and  where 

not,  128.  a. 
In  what  actions  outlawry  may  be  pleaded  in  disabi- 
lity of  the  person,  and  in  what  not,  128.  a. 
At  what  age  a  man  may  be  outlawed,  and  at  what 

not,  122.  b.  128.  a. 
Where  in  a  plea  of  outlawry  the  defendant  ought 

presently  to  show  the  record  in  court,  and  where 

ne  shall  have  a  day  over,  128.  b. 
Where  outlawry  in  a  foreign  jurisdiction  shall  not 

disable  the  plaintiff  at  Westminster,  128.  a. 
Outlawry  in  the  executor  no  disability  to  bring  an 

action  in  right  of  his  testator,  128.  a. 
Outlawry  in  the  mayor  no  disability  to  the  corpora- 
tion to  bring  an  action,  ibid. 
In  what  actions  outlawry  may  be  pleaded  in  bar, 

and  in  what  not,  128.  b. 
Where  process  of  outlawry  lay  at  the  common  law, 

and  in  what  actions  it  lieth  at  this  day,  128.  b. 
How  anciently  persons  outlawed  might  be  put  to 

death  by  any  man,  and  when  that  was  restrained, 

128.  b. 
The  several  ways  of  reversing  outlawries,  250.  b. 
What  matters  shall  be  said  (rood  causes  to  reverse  an 

outlawry,  and  which  of  them  are  pleadable,  and 

which  not,  250.  b.  260.  b. 
Outlawry  no  prejudice  to  the  party  until  return  of  the 

exigent,  or  removal  by  certiorari,  128.  b.  228.  b. 
Where  a  person  outlawed  may  be  a  witness,  and 

where  not,  6.  b. 
The  form  of  the  judgment  upon  process  of  outlawry 

in  the  county  court,  and  the  form  in  London,  and 

by  whom  given,  288.  b. 
When  it  may  be  avoided,  and  how,  128.  b. 

Out  of  the  Realm. 

The  meaning  of  the  term,  260.  a. 

Oxgang. 

What  it  is,  60.  a. 

Panel.    See  Array,  Challenge. 

The  signification  of  the  word,  158.  b. 

Pardon.  See  Corruption  of  Blood,  Felony. 

Pardon  after  attainder  no  restauration  of  blood, 
301.  b.  302.  a. 

Where 
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.  Where  a  pardon  after  the  action  brought,  and  before 
judgment,  shall  discharge  the  party  of  an  amer- 
dament,  196.  b. 

Park.     See  Forest. 
Parliament.     See  Statutes. 

•The  derivation  of  the  word,  110.  a. 

The  court  of  parliament  what,  and  of  what  members 
it  consisteth,  109.  b. 

How  called  in  ancient  times,  and  how  called  at  this 
day  in  other  countries,  110.  a. 

The  antiquity  and  jurisdiction  of  this  court,  110.  a. 

The  number  of  sessions  of  parliament  since  the  Con- 
quest, ibid. 

Parol  Demur.     See  Age.' 

Where  the  parol  shall  demur  for  the  nonage  of  one 
parcener,  where  her  sister  is  of  full  age,  164.  a. 

Parson  and  Patron.  See  Aid,  Confirma* 
tion,  Discontinuance,  Leases,  Presen- 
tation, Quare  Impedit. 

The  legal  acceptation  of  the  word  (parson),  and  why 
so  called,  300.  a. 

Who  said  to  be  a  parson  impenonee,  300.  b. 

To  what  intents  a  parson  or  vicar  esteemed  in  law  to 
have  a  fee  simple,  and  to  what  but  for  life,  67.  a. 

•  300.  b.  341.  a. 

What  actions  a  parson  may  maintain  in  his  politick 
capacity,  and  what  not,  341.  a.  b.  342.  a. 

Where  one  church  may  have  two  parsons,  and  where 
two  incumbents  shall  be  said  but  one  parson  in  a 
church,  18.  a. 

Where  two  parsons  be  in  debate  for  tithes  above 
the  fourth  part,  one  man  being  patron  of  both 
churches,  no  itidicavit  lieth,  243.  a. 

Where  a  rent  granted  by  the  patron  and  ordinary  in 
time  of  vacation  shall  bind  the  succeeding  parson, 
343.  b. 

Where  an  annuity  granted  by  the  parson  and  ordi- 
nary shall  bind  the  successors  without  assent  of 
the  patron,  and  where  not,  343.  b.  344.  a. 

Where  the  patron  and  incumbent  may  charge  a  do- 
native in  perpetuity,  301.  b,  344.  a. 

The  fee  simple  of  the  parsonage  in  abeiance,  and  in 
no  person  certain,  342.  a.  343.  a. 

Where  by  the  death  of  the  parson  the  freehold  shall 
be  in  abeiance,  342.  b. 

Partition  and  Parceners.  See  Age,  Da- 
mages, Entry  Congeable,  Estoppel, 
Jointenants,  Judgment,  Parol  Demur, 
Release,  Rents,  Stat.  Gloncest.  c.  6,  and 
32  H.  8.  c.  32. 

Parceners,  whence  so  called,  163.  b.  164.  b. 
The  description  and  division  of  parceners,  163.  a. 
Of  what  inheritance  coparcenary  may  be,  and  of 

what  not,  and  in  what- manner  partition  shall  be 

made,  1 64.  b.  165.  a. 
Where  parceners  shall  be  deemed  in  law  as  one  heir, 
.  and  where  as  several  heirs,  163.  b.  164.  a.  106.  b. 
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To  what  purposes  parceners  are  taid  to  have  several 
freeholds,  and  to  what  but  one,  164.  a. 

Where  parceners  in  several  degrees  shall  join  in  a 
real  action,  and  where  not,  164.  a.  160.  a.  b. 

.The  several  ways  of  making  partition,  and  what  par- 
tition shall  bind,  and  by  what  persons,  and  what 
not,  165.  b.  166.  a.  and  b.  167.  a.  160.  a.  170.  a.b. 
171.  a.  b. 

What  act  by  one  parcener  shall  be  deemed  in  law  a 
division  of  the  coparcenary,  and  what  not,  167.  b. 
174.  b. 

The  several  judgments  in  a  partition,  and  upon  which 
a  writ  of  error  lieth,  167.  b.  168.  a. 

Where  upon  partition  made,  the  eldest  daughter  shall 
have  election,  and  where  not,  166.  a.  0.  167.  a. 
166.  a.  b.  186.  b. 

Where  such  partition  shall  be  good  without  deed ; 
•seta  between  jointenants,  160.  a. 

Where  a  rent,  &c.  granted  for  owelty  of  partition 
shall  be  good  without  deed,  and  where  not,  160. 
a.b. 

Where  a  rent  is  granted  generally  lor  owelty  of 
partition,  out  of  what  land  it  shall  be  intended  to 
issue,  160.  b. 

Where  a  rent  is  granted  to  two  coparceners  for 
owelty,  of  partition,  or  where  reserved  upon  a 
feoffment  in  fee,  in  what  nature  they  shall  be  said 
seised  of  this  rent,  160.  b. 

Where  a  rent  granted  by  the  husband  for  owelty  of 

■    partition  shall  bind  the  wife,  160.  b. 

Wnere  partition  made  between  the  issue  in  tail,  and 
her  sister  not  inheritable  to  the  tail,  shall  bind 
the  iasue ;  teeus  of  a  partition  between  issue  and 
a  stranger,  170.  b. 

Where  a  partition  between  battard  eigne  and  mulitr 
puisne  shall  bind  the  tnulitr  and  her  heirs,  170.  b. 
244.  b. 

Where  a  partition  in  chancery  shall  be  avoided  by  an 
infant ;  tecut  where  a  writ  of  partition  is  brought 
and  judgment  had,  171.  a. 

Where  the  issue  of  one  parcener  upon  the  notdiscent 
of  assets  shall  enter  into  the  moiety  of  lands  in  tail 
allotted  to  the  other  parcener,  172.  b.  173.  a. 

Where  by  a  partition  against  common  right,  the 
parcener  shall  be  liable  to  charges  made  since  the 
discent,  173.  a. 

Where  by  the  eviction  of  part  of  the  land  allotted  to 
one  parcener,  the  whole  partition  shall  be  defeat- 
ed, and  where  not,  173.  b.  174.  a. 

Where  the  privity  between  parceners  being  de- 
stroyed, the  condition  and  warranty  in  law  shall 
be  extinct,  174.  a. 

What  shall  be  said  a  sufficient  continuance  of  the 

'  privity  to  take  advantage  of  such  warranty,  &c. 
and  what  not,  174.  a.  b. 

Where  the  feoffee  of  one  parcener  shall  have  aid  of 
the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not,  174.  a.  b. 

Where,  by  whom,  and  against  whom,'  a  writ  of  par- 
tition lay  at  the  common  law,  and  where  and  by 
whom  it  lieth  at  this  day,  175.  a.  b. 

The  difference  between  a  partition  and  exchange, 

'   51.  a.  172.  b.  176.  a. 

Parcener  by  the  custom  described,  175.  b. 

The  manner  of  partition  in  hotchpot,  and  where  such 
partition  shall  be  made,  and  where  not,  167.  a.  b. 
177.  a.  178.  b.  170.  a.  b. 

Who  ought  to  be  first  agent  in  such  partition,  and 

to  whom  the  lands  shall  descend  u?  the  interim, 

176.  b. 

Where 
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Where  titer  such  partition  the  lands  given  in  frank* 
marriage  shall  be  of  the  nature  of  lands  descen- 
dible, 177.  b. 

Where  in  such  partition  the  value  of  the  lands,  etc. 
shall  be  accounted  as  at  the  time  of  the  partition, 
and  not  as  at  the  time  of  the  gift,  179.  a. 

.Upon  whom  the  reversion  of  such  estate  in  frank- 
marriage  shall  descend,  179.  a. 

Where  a  partition  between  three  parceners,  one  to 

.  hold  in  severalty,  and  the  other  in  parcenary,  shall 
be  good,  and  where  not,  180.  a. 

Where  one  daughter  disseises  the  discontinuee  of 
her  father  to  the  use  of  herself  and  her  sister, 
and  being  ousted  by  the  discontinuee  recovers 

.  in  an  assise,  by  the  agreement  of  the  other  sister 
after  they  shall  be  jointenants,  and  not  parceners, 
•74.  a. 

Where  a  tenancy  by  homage  descends  upon  divers 
parceners,  the  eldest  alone,  and  where  all  shall  do 
homage,  67.  a.  b. 

Pascuum,  Pastura. 

The  meaning  of  the  words,  4. 

Patents.    See  Grant,  King. 

Payment. 

Where  payment  of  money  in  shew  and  appearance 
and  not  really,  shall  be  no  performance'of  a  con- 
dition, 209.  b. 

Where  the  mortgagee  dying  before  the  day /payment 
shall  be  made  to  his  executors,  and  where  to  his 
heirs,  909.  b.  210.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
and  assigns,  payment  to  his  executors  shall  be  a 
good  performance,  and  where  not,  210.  a. 

Where  upon  payment  of  money  at  several  days,  an 
action  lieth  for  not  payment  at  each  day,  and 
where  not  before  the  last  day  be  past,  47.  b.  292.  b. 

Per  qua  Sertritia.  See  Attornment,  Quid 
Juris  Clatnat. 

Where  tenant  in  tail  shall  be  compelled  to  attorn  in 
a  per  que,  servitia,  316.  b. 

Where  in  a  per  que.  tervitia  the  tenant  shall  not  be 
compelled  to  attorn  until  allowance  of  his  privi* 
leges,  320.  b. 

Where  upon  grant  of  seigniory  for  life,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the  death 
of  the  tenant  for  life  shall  have  a  per  qua:  iervitia, 
252.  a. 

Pew. 

What  it  is,  5.  b. 

Piracy*   See  Attainder,  Felony. 

Place. 

Obligation  may  be  alleged  to  be  made  in  any  place. 
261.  b. 

Pleadings   and  Pleas.      See  Departure, 

•  Double  Plea,   Stat.  23    H.  8.  c.  5. 

•  7J.1.C.5.    36  E.  3.  c.  15. 

Ptacitum,  unde,  17t  a.  103.  a. 


The  commendation  of  good  pleading,  and  the  means 
to  attain  to  it,  17.  a.  168.  a.  803.  a. 

Pleading  a  good  argument  in  law,  116.  b. 

Rules  concerning  the  matter  and  order  of  good 
pleading,  303.  a. 

The  several  parts  of  pleading,  and  by  what  names 
distinguished,  303.  b. 

Where  plea  of  every  man  shall  be  construed  most 
strongly  against  himself,  303.  b. 

Things  done  beyond  sea,  how  to  be  pleaded,  261. 
patdm. 

When  necessary  circumstances  implied  by  law  need 
not  be  expressed,  303.  b.  316.  b. 

Where  a  detective  plea  shall  be  made  good  by  the 
plea  of  the  adverse  party,  and  where  not,  303.  b. 

Where  surplusage  shall  vitiate  a  plea,  and  where 
not,  ibid. 

What  pleas  ought  to  be  averred,  and  what  not, 
303.  a. 

Plea  by  argument  or  rehearsal,  not  good,  ibid. 

What  certainty  is  required  in  counts,  bats,  replica- 
tions, estoppels,  &c.  303.  a. 

Where  an  inducement  to  the  matter  generally  al- 
leged in  the  plea  shall  be  sufficient $  tecut  of  the 
matter  itself,  303.  a. 

Where  a  general  allegation  of  proceedings  in  eccle- 
siastical courts,  or  a  matter  of  record  in  pleading 
shall  be  sufficient,  and  where  not,  ibid. 

What  estates  in  pleading  may  generally  be  alleged, 
and  where  the  commencement  of  particular  estates 
must  be  shewed,  and  the  life  of  the  tenant  aver- 
red, and  where  not,  303. b. 

Where  and  in  what  kind  of  pleading  the  donee  or 
lessee  ought  to  allege  seisin  in  his  donor  or  les- 
sor, and  where  cum  dimisit,  or  cum  dedit,  8jc. 

303,  a. 

Where  the  party  may  plead  performance  of  all  co- 
venants generally,  and  where  they  ought  to  be 
specially  pleaded,  303.  b. 

Where  the  conclusion  of  a  plea  (et  mint  et  tit)  shall 
be  a  waver  of  a  special  matter,  and  where  not, 
ibid. 

Where  a  thing  is  done  by  force  of  a  warranty  or 
authority,  it  ought  to  be  pleaded,  283.  a.  303.  b. 

Where  a  special  cause  of  justification  or  excuse  may- 
be given  in  evidence,  and  where  it  ought  to  be 
pleaded,  282.  b.  283.  a.  per  tot.  pag. 

Where  the  tenant  by  his  false  plea  shall  lose  a  benefit 
or  advantage  given  him  by  the  law,  33.  a.  366.  a. 

How  a  feoffment  in  fee  and  a  lease  for  years  ought 
to  be  pleaded,  200.  b.  201.  a. 

Where  in  pleading  an  estate  of  freehold,  the  party 
shall  not  plead  an  entry ;  teem  of  an  estate  for 
years,  201.  a. 

Where  in  pleading  the  party  shall  be  said  seisitus  in 
dondnico  vel  de  feodo,  and  of  what  things  ut  de 
f*odo  etjure,  17.  a.b. 

The  necessity  of  making  a  defence  in  every  plea* 
127.  b. 

The  form  of  a  defence  in  a  personal  action,  127.  b. 

The  effect  and  consequence  of  such  defence, 
127.  b. 

Where  at  this  day  after  demurrer,  judgment  shall 
be  given  according  to  the  matter  in  law,  with- 
out respect  to  the  imperfection  of  the  pleading-, 

304.  b. 

The  course  and  estimation  of  pleading  in  the  time  0/ 
£.  1.  £.2.  £.  3.  H.6.&C.334.  a.  b. 

Plenarty. 
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Plenarty.    See  Advowson,  Parson,  Quart 

Impedit. 

Where  and  against  what  persona  plenarty  shall  be 
by  institution,  and  against  whom  not  until  in- 
duction, 119.  b.  344.  a. 

Where  and  against  whom  plenarty  was  a  good  plea 
in  a  quare  impedit,  or  darrein  presentment  at  the 
common  law,  and  where  not,  133.  a.  134.  a, 
344.  b. 

Where  trial  of  plenarty  shall  be  by  the  common 
law,  and  where  by  certificate  of  the  bishop, 
334.  a. 

Plight. 


lis  si 


n,  221.  b. 

Plough  land. 

What  it  is,  69.  a.  86.  b. 

Possession.  See  Curtesy  of  England,  Gust* 
dian,  Presentation,  Quart  impedit,  Right. 

Continuance  of  possession  a  violent  presumption  of 

title,  6.  b. 
Where  a   long  possession   anciently  took  away  a 

right  of  entry,  237.  b. 
Where  a  possession  of  a  parcel  of  the  land  demised 

shall  be  a  possession  of  the  whole,  and  where  not, 

48.  b. 
Where  the  possession  of  a  lessee  for  years  shall  be 

the  possession   of  him  in  the  reversion,   15.  a. 

243.  a. 
Of  what  things  a  man  cannot  be  put  out  of  posses- 
sion, and    of  what  only  at  his   own  election, 

306.  b.  307.  a. 
Where  divers  persons  being  upon  the  land,  the  law 

shall  adjudge  the    possession  in  him  that  right 

hath,  and  where  not,  368.  a. 
Where  the  seizure  of  the  king  without  cause  shall 

be  adjudged  the  possession  of  him  for  whose  cause 

he  seized,  245.  b. 
What  shall  be  a  sufficient  possession  to  make  the 

sister  or  uncle,  &c.   to  inherit,  and  what  not, 

11.  b.  14.  b.  15.  a.  281.  a. 
Of  what  things  and  estate  a  possessiofratris  may  be, 

and  of  what  not,  14.  b.  15.  b. 
Where  there   shall   be   a  possessiofratris  without 

entry,  et  e  converso,  15.  a. 

Possibility.     See  Grants. 

A  gift  to  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  are  married  elsewhere,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
possibility,  20.  b.  25.  b. 

Fosssibility  upon  a  possibility  rejected  in  law,  25.  b* 
184.  a. 

Pound.    See  Distress. 

The  writ  of  parco  fracto,  whence  so  called,  and 

where  it  lieth,  47.  b. 
Where  the  defendant  may  justify  in  that  writ,  and 

where  not,  ibid. 

Pr&cipe. 

The  several  writs  of  precipe,  101.  b.  139,  b.  . 
What  words  are  proper,  what  not,  and  how  to  be 
ranged  in  a  precipe,  40.  a. 

Pramunire.     See  Attainder. 

Whence  such  writ  so  called,  129.  b. 
The  judgment  in  a  premnmre,  120.  b. 


The  nature  and  quality  of  the  offeoca,  130.  a. 

What  lands,  &c.  forfeitable  by  attainder  in  premv- 
nire,  and  what  not,  130.  a.  301*  a. 

Where  such  attainder  shall  be  a  good  plea  in  dis- 
ability of  the  person  to  bring  an  action,  129*  b. 

Presumptio. 

<frtd,  et  quotvplex,  6.  b. 

Where  the  presumption  shall  stand  till  the  contrary 
is  proved,  67.  378. 

Prerogative.     See  Entry,  Grants,  Queen, 
Remitter,  Wardship,  Warranty. 

The  etymology  and  signification  of  the  word  (pre- 
rogative), and  by  what  names  called  anciently, 
90.  b. 

Where  the  grant  of  a  reversion  to  or  by  the  king 
shall  be  good  without  attornment,  109.  b.  314.  b. 

Where  the  title  of  the  king  and  a  common  person 
concur,  the  king's  title  shall  be  preferred,  30.  b. 

Where  a  man  being  indebted  to  the  king  and  to  a 
common  person,  the  common  person  snail  be  sa- 
tisfied before  the  king,  and  where  not,  131.  b.  ^ 

Where  the  king  after  seizure  of  the  temporalities 
shall  present  to  a  church  which  voided  in  the 
life  of  the  bishop,  90.  a. 

Where  the  king  eave  land  with  his  cousin  in  frank- 
marriage,  by  the  death  of  the  feme  without  issue, 
the  estate  of  the  husband  shall  determine ;  tecus 
of  a  gift  by  a  common  person,  21.  b. 

Where  a  quart  impedit  lay  by  the  king  at  the  com- 
mon law  upon  an  usurpation,  but  not  by  a  com- 
mon person,  344.  b. 

Plenarty  in  a  quart  impedit  no  plea  against  the 
king,  133.  a.  344.  b. 

Where  the  king  may  revoke  his  presentation  after 

-   institution,  and  before  induction,  344.  b. 

In  what  cases  the  king's  grant  with  a  turn  obstante 
shall  dispense  with  the  penalty  of  a  statute,  and 
in  what  not,  and  where  it  shall  be  good  without 
a  rum  obstante,  99.  a.  120.  a.  234.  a. 

What  shall  be  said  a  good  plea  against  the  letters 
patent  of  the  king,  and  what  not,  260.  a. 

By  what  act  an  estate  settled  in  the  king  shall  be 
devested  without  petition,  or  monstrans  de  droit, 
and  by  what  not,  354.  b. 

Where  an  advowson  shall  pass  from  the  king  within 
the  words  (emm .  pertinentiu)  without  express 
mention,  and  where  not,  77.  a. 

Where  an  act  of  parliament  shall  bind  the  king 
without  being  named,  and  where  not,  43.  b. 
98.  b.  99.  a.  120.  a. 

Where  an  act  done  by  the  king  during  his  nonage 
shall  bind  him,  43.  a, 

Where  a  gift  to  the  king,  without  the  words  (heirs 
or  successors)  shall  pass  a  fee  simple,  9.  b. 

Upon  such  purchase  by  the  king,  in  what  capacity 
he  shall  be  said  seised,  16.  a.  190.  a. 

Where  the  person  of  the  king  shall  alter  the  nature 
of  a  descent,  15.  b. 

Where  the  grant  of  the  king,  wherein  he  is  de- 
ceived shall  be  void,  27.  a. 

No  laches  imputed  to  the  king,  41.  b.  57.  b.  90.  b. 
118.  a.  119.  a.  294.  b.  344.  b. 

Where  upon  a  gift  to  the  king,  and  the  heirs  of  his 
body,  before  stat  W.  2.  alienation  by  him  before 
issue,  was  no  bar  of  the  reversion,  19.  b. 

Prescription. 
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Prescription.     See  Custom,  Que  Estate* 

The  definition  of  a  prescription,  113.  a. 
How  it  diflereth  from  a  custom,  113.  b. 
'I  he  incidents  inseparable  to  a  prescription,  113.  b. 
To  what  things  a  man  may  make  title  by  prescrip- 
tion without  charter,  and  to  what  not,  114.  a.  b. 

144.  a. 
Where  a  title  to  lands  by  prescription  shall  be  good, 

195.  a. 
By  what  means  a  title  by  prescription  or  custom 

may  be  lost  by  interruption,  and  by  what  not, 

114.  b. 
Where  a  prescription  or  custom  may  be  alleged 

against  an   act  of  parliament,  and  where  not, 

111.  b.  115.  a.  b. 
How  a  man  ought  to  prescribe  in  things  which  lie 

in  grant,  and  how  in  things  which  ]ie  in  livery, 

121.a, 
What  shall  be  a  sufficient  continuance  to  make  a 
.    title  of  prescription,  and  what  not,  113.  b.  114  a. 
Prescription  for  common,  exclusive  of  the  lord,  is 
.  void,  122.  a. 
■  for  toUan  vaturam  terrc,  exclusive  of  the 

lord,  is  good,  ibid. 

Presentation.      See  Baron  and  Feme, 
Prerogative. 

The  description  and  derivation  of  the  word,  120.  a. 

How  many  several  ways  a  church  presentative  may 
become  void,  ibid. 

Where  a  presentation  by  parol  shall  be  sufficient, 
120.  a. 

Where  one  jointenant  or  tenant  in  common  pre- 
sents,  or  both   present  severally,  the  ordinary 

.  may  admit  or  refuse  such  presentee  at  his  pleasure, 
186.  b. 

Where  two  parceners  present  one  clerk,  and  the 
other  two  another,  the  ordinary  may  refuse  both, 

.    ibid. 

Where  the  presentation  of  one  parcener  in  the  turn 
of  another  after  partition  shall  not  put  the  other 
out  of  possession,  243.  a. 

Where  the  several  presentations  of  parceners  shall 
not  make  the  church  litigious,  ibid. 

Presentation  in  time  of  war,  and  admission  and  in- 
stitution in  time  of  peace,  shall  not  put  the  patron 
out  of  possession,  249.  b. 

Where  a  presentation  to  a  church  in  time  of  vaca- 
tion of  an  abba  thy  shall  not  put  the  successor  out 
of  possession,  20S.  b. 

Where  by  presentation  to  a  church  donative,  and 
admission  and  institution,  the  church  is  for  ever 
become  presentative,  and  where  not,  344.  a. 

How  donatives  first  began,  and  how  they  may  be 
created  at  this  day,  344.  a. 

Where  the  husband  shall  present  to  a  church,  which 
voided  in  the  life  of  his  wife,  120.  a. 

Where  upon  discent  of  an  advowson  to  divers  par- 
ceners, the  eldest  and  her  assignee  shall  have  the 

.  first  presentment,  166.  b.  186.  b. 


Sorts  of,  6.  b. 


Presumption. 


Primer  Seisin.      See  Livery  out  of  the 
Hands  of  the  Ring. 

Where  it  shall  be  due  to  the  king  upon  the  death 
of  his  tenant,  and  where  not,  77.  a. 


What  value  shall  be  paid  to  the  king  upon  livery 

or  primer  $ei$in,  77.  a. 
At  whit  age  the  king  shall  have  primer  miwin  of  the 

heir  of  his  tenant  in  socage,  91.  b. 

Privies  and  Privity.  See  Attornment,  Ho- 
mage Auncestref,  Parceners,  Releases. 

The  several  sorts  of  privies,  271.  a. 

What  privity  between  jointenants,   what  between 

tenants  in  common,  and  what  between  parceners, 

169.  a.  200.  b. 
Where  a  privity  once  discontinued  shall  for  ever  be 

extinct,  103.  a.  b. 
Where  privity  is  requisite  to  a  confirmation,  and 

where  not,  296.  a. 

Profession.     See  Monk. 

When  a  man  shall  be  said  to  be  professed  in  reli- 
gion, 132.  a.  136.  a. 
At  what  age  a  man  may  be  professed  in  religion, 

137.  a. 
To  what  purposes  a  profession  hath  the  effects  of  a 

natural  death,  and  to  what  not,  132.  a.  b. 
Where  and  what  profession  in  religion  shall  disable 

the  party  to  bring  an   action,  and  where  and 

what  not,  132.  b. 
Where  the  husband  and  wife  may  be  professed  in 

religion  without  either's  consent,  ana  where  not, 

ibid. 

Property.     See  Bailiff,  Replevin. 

The  several  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  property  by  the 

defendant  shall  hinder  the  delivery  of  the  goods 

by  the  sheriff,  ibid. 
Such  claim  of  property  by  the  bailiff  or  servant  of 

the  defendant  not  available,  ibid. 

Proprietate  Probandd. 
When  this  writ  is  to  be  sued,  145. 

Protections.     See  Quare  Impedit. 
Stat.  13  B.  2.c.  16. 

The  several  sorts  of  protections,  130.  a. 

Protections  cum  clautuld  voluntas,  why  so  called, 
and  the  several  kinds  of  them,  ibid. 

Protections  quia  prefecturus,  and  quia,  moratunu, 
what,  and  why  so  called,  ibid. 

For  what  causes  such  protections  are  grantable,  and 
for  what  not,  130.  a. 

For  what  persons  such  protections  are  allowable, 
and  for  what  not,  130.  a.  b. 

In  what  action  or  plea  a  protection  cast  for  one  de- 
fendant shall  put  the  plea  without  day -for  aU, 
and  in  what  not,  130.  a. 

Where  and  what  protection  may  be  purchased 
pendente  placite,  and  where  and  what  not. 
130.  b. 

At  what  time  a  protection  may  be  cast,  and  at  what 
not,  ibid. 

Where  a  protection  cast  at  the  niti  prius,  and  re. 
pealed  before  the  day  in  bank,  shall  notwith- 
standing save  the  default  of  the  party,  and  where 
not,  ibid. 

For  what  continuance  of  time  such  protection 
ought  to  be,  130.  b.  254*  b. 

To 
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To  what  places  such  protections  ought  to  be  direct* 

ed,  and  to  what  not,  130.  b. 
la  what  actions  protection*  are  allowable,  and  in 

what  not,  151.  a. 
Under  what  seal,  and  to  whom  they  are  directed, 

131.  a. 
What  persons  ought  to  allow  or  disallow  of  them, 

131.  a. 
By  whom  they  may  be  cast,  and  in  what  manner, 

ibid. 
By  what  means  they  may  be  avoided,  and  by  what 

not,  131.  a.  b. 
Where  upon  a  repeal  of  the  protection,  a  resum- 
mons or  re-attachment  may  be  had  within  the 

year,  131.  b. 
Protection  quia  indebitatus  nobis  existit,  what,  and 

where  it  lieth,  131.  b. 
Protection  cum  clausula  nolumus,  why,  so  called, 

and  where  it  lieth,  130.  a.  131.  b. 
Where  a  protection  shall  be  allowed  against  the 

queen ;  seeus  against  the  king,  131.  a.  133.  b. 

Protestation.     See  Per  Qute  Servitia, 
Pleading,  Quid  Juris  Clamat. 

The  description  of  a  protestation,  124.  b. 

Where  a  protestation  shall  avail  the  party,  albeit 

the  iisue.be  found  against  him,  ana  where  not, 

126.  a.  126.  a. 
Where  the  tenant  shall  not  be  compelled  to  attorn 

without  entry  of  his  protestation  and  allowance 

of  his  privileges,  320.  b. 

Proviso. 

When  void,  146.  a. 

The  divers  senses  of  the  word,  146.  b.  203.  b. 
In  voluntary  conveyances  containing  powers  of  re- 
vocation, 237.  a. 

Pudzeld. 
The  signification  of  the  word,  233.  a. 

Purchase.  See  Baron  and  Feme,  Estates, 
Fee,  Freehold,  Infants. 

The  description  and  derivation  of  purchase,  3.  b. 

18.  a.  b. 
What  persons  are  of  capacity  to  purchase,  and  what 

not,  and  who  to  their  own  use,  and  who    only 

to  the  use  of  others,  2.  a.  b.  3.  a.  and  b. 
What  shall  be  said  a  good  name  of  purchase,  and 

what  not,  3.  a.  22.  24.  27. 163. 
The  several  conveyances  of  purchase,  10.  a. 

Purpmture.     See  Abatement. 
The  etymology  and  signification  of  the  word,  277.  b. 

Qfiare  Impedit.  See  Advowson,  Non- 
suit, Plenarty,  Presentation,  Release, 
Stat.  W.  a.  x.  5. 

What  remedy  against  an  usurpation  and  plenarty 

at  the   common  law,   and  what  at    this  day, 

344.  a.  b. 
Where  and  why,  at  the  common  law,  a  quart  inv 
, pedit  lay  of  a  church  in  Wain  in  the  county  next 

adjoining,  134.  b. 
Damages  at  the  common  law  not  recoverable  in  a 

quart  impedit,  17.  b.  344.  b. 
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Where  a  quart  impedit  lav  at  the  common  law  by  a 

common  person,  and  where  not,  344.  b. 
Where  and  by  what  means  a  common  person  might 
remove  an  incumbent  at  the  common  law  by  quart 
impedit,  and  where  and  by  what  not,  ibid. 
Where  an  usurpation  by  collation  shall  not  put  the 
patron  out  or  possession ;  seeus  of  him  that  hath 
a  right  of  collation,  ibid. 
Where  the  patron  by  presenting  as  procurator  to 
another,  shall  put  himself  out  of  possession,  52.  a. 
Where  an  usurpation  after  judgment  and  before 
execution,  shall  put  the  recoverer  out  of  posses'- 
siou,  238.  a. 
Where  upon  a  grant  of  the  three  next  avoidances, 
the  usurpation  of  the  grantor  at  the  first  avoid- 
ance, shall  not  put  his  grantee  out  of  possession, 
as  to  the  other  two,  240.  a. 
Where  a  presentation  by  one  jointenant  shall  serve 
for  a  title  in  a  quare  impedit  brought  by  the  sur* 
vivor,  186.  b. 

Where  in  a  quart  impedit  by  two  tenants  in  com- 
mon, the  death  of  one  shall  not  abate  the  writ, 
108.  a. 

Where  a  quare  impedit  lieth  of  a  church  donative,, 
and  the  writ  shall  say,  quad  permittat  ipsum  pre- 
sentart,  c\c.  344.  a. 

Where  in  a  quare  impedit  brought  within  the  six' 
months,  the  incumbent  ought  to  be  named,  or 
otherwise  be  shall  not  be  removed,  344.  b. 

Where  the  clerk  of  the  rightful  patron  being  in- 
stituted pendente  lite  in  a  quart  impedit  between 
the  bishop  and  a  stranger,  he  shall  not  be  re* 
moved ;  seeus  of  an  usurpation,  344.  b. 

Where  the  bishop  being  named  in  a  quare  impedit 
shall  not  present  by  lapse  pendente  litt,  ibid. 

Where  in  such  case  time  devolving  to  the  metro- 
politan, or  the  king,  they  shall  collate,  albeit  they 
be  not  named  in  the  quare  impedit,  ibid. 

Where  the  church  of  the  wife  becomes  void  during 
the  coverture,  the  husband  shall  maintain  a  quare. 
impedit  in  his  own  name,  351.  a. 

Where  the  patron  being  outlawed,  a  stranger  usurps, 
and  six  months  pass,  the  recovery  of  the  king  in 
a  quare  impedit  shall  be  a  continuance  of  the  ad- 
vowson to  the  patroo,  363.  b. 

Conusance  not  grantable  in  a  quart  impedit,  134.  hi 

A  release  of  actions  real  or  personal,  a  good  bar 
in  a  quart  impedit,  285.  a.  b. 

A  protection  not  grantable.  in  a  quart  impedit,  131.  a. 

Quarentena. 

The  meaning  of  the  word,  5.  b. 
Where  the  wife  shall,  and  where  she  shall  not,  have 
it,  32.  b.  34.  b. 

Quarrels. 

By  a  release  of,  all  actions  and  causes  of  actions  are 
released,  202.  a. 

Queen. 

An  exempt  person  from  the  king,  and  where  she 

may  grant  and  purchase,  sue  and  be  sued  without 

him,  3.  a.  133.  a. 
Her  several  prerogatives  agreeing  with  those  of  the 

king,  133.  a.  b.  127.  a. 
Where  she  partaketh  of  the  condition  of  common 

persons,  131.  a.  133.  b. 

Where  the  queen,  albeit  she  be  an  aKen,  or  Jew, 

shall  be  endowed,  31.  b. 

Que 
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In  what  things  a  prescription  by  a  que  estate  shall  be 

good,  and  in  what  not,  121.  a. 
Where  a  man  may  plead  a  que  estate  of  a  thing  that 

lieth  in  grant,  and  where  not,  121.  a. 
By  whom,  and  of  what  estate  such  plea  shall  be 

good,  and  by  whom,  and  of  what  not,  121.  a. 
In  what  person  a  que  estate  ought  to  be  alleged, 

and  in  what  not,  121.  b. 

Quid  Juris  Clamat.      See  Attornment, 
Infant,  Per  Qua  Servitia. 

Where  the  particular  tenant  shall  be  compelled  to 
attorn  in  a  quid  juris  clamat  upon  grant  of  the  re- 
version,  and  where  not,  SI 8.  a. 

Where  the  lessee  shall  not  be  compelled  to  attorn 
in  a  quid  juris,  <$*•  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  in  a  quidjurit  clamat  by  baron  and  feme,  the 
privileges  of  the  lessee  shall  be  entered  of  record 
notwithstanding  the  coverture ;  secus  in  case  of 
an  infant,  320.b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  quid 
juris  clamat;  teem  in  a  per  oust  tervUia  or  quern 
redditum  reddit,  316.  b. 

Where  one  parcener  grants  her  estate  in  a  rever- 
sion by  fine,  the  conusee  shall  have  a  quid  juris 
clamat  for  a  moiety,  310.  b. 

Where  the  reversion  of  a  rent-charge  upon  a  grant 
for  life  is  granted  over,  a  quid  juris  eiamat  lieth 
•  against  the  grantee  for  life,  and  not  against  the 
tertenant,  311.  b. 

Where  the  nonsuit  of  one  plaintiff  in  a  quidjurit 
clamat  shall  be  the  nonsuit  of  both,  139.  a. 

Qpod  Ei  Deforceat.    See  Stat.  W.  a.  c.  4. 

Where  and  against  whom  such  writ  lieth,  331.  b, 
864.  b. 

The  form  of  the  writ,  355.  a. 

Where  upon  a  recovery  by  default  in  an  action  of 
waste*  a  quod  ei  deforceat  Keth,  355.  a.  and  b. 

Where  it  lieth  upon  a  recovery  by  default  in  assise, 
365.  b. 

Where  notwithstanding  he  in  the  reversion  is  re- 
ceived upon  the  default  of  tenant  for  life,  and  a 
verdict  found  against  him,  a  quod  ei  deforceat  lieth 
by  the  tenant,  355.  b. 

Where  it  lieth  upon  a  recovery  against  baron  and 
feme,  albeit  the  stat  W.  2,  saith  against  tenant 
in  dower,  or  for  life,  356.  a. 

Where  it  lieth  not  by  the  wife  upon  such  recovery 
after  the  death  of  the  husband,  356.  a. 

Radmans  and  Radchemistres. 
Who  they  are,  5.  b.  86.  a. 

Ransom.     See  Fines. 
What,  and  whence  derived,  127.  a. 

Rape. 

The  signification  of  the  word,  123.  b. 
What  offence  accounted  in  ancient  time,  and  how 
punished,  and  what  at  this  day,  ibid, 

Rationabili  Parte  Bonorum. 

Where  and  by  whom  such  writ  lieth,  and  where 
and  by  whom  not,  176.  b. 


Ravishment  of  Ward.      See    Marriage, 
Stat.  W.  i.e. 35.    Wardship. 

Where  and  by  whom  it  lieth,  89.  b. 

Where  it  lieth  against  the  sovereign  of  a  house  of 
religion,  for  admitting  the  heir  to  be  there  pro- 
fessed, 137.  a. 

Rebutter.    See  Voucher,  Warranty. 

The  signification  and  derivation  of  the  word,  90S.  b  • 
365.  a. 

Where  an  assignee  shall  rebut  by  reason  of  a  war- 
ranty in  law,  and  where  not,  384.  b. 

Where  a  disseisor,  &c.  or  other  tenant  not  privy  in 
estate,  or  to  the  deed,  shall  rebut,  and  where  not. 
389.  a. 

Recluse.     See  Entry  Congeable. 

The  signification  and  derivation  of  the  word,  258.  b. 
Where  the  entry  of  a  person  recluse  shall  be  tolled 

by  a  decent  without  claim,  ibid. 
Where  such  person  shall  appear  by  attorney,  where 

others  must  in  proper  person,  258.  b. 

Record.     See  Court,  Outlawry. 

Record,  what,  and  whence  derived,  117.  b.  200.  a. 
How  triable,  117.  b.  260.  a. 
When  a  record  is  alterable,  and  when  not,  260.  a. 
Nul  tiel  record,  no  plea  against  the  king's  letters 

patent,  ibid. 
Outlawry,  no  prejudice  until  it  be  of  record,  128.  b. 

288.  b. 
Where  strangers  shall  take  advantage  of  a  record. 

352.  b. 

Recovery.  See  Error,  Executor,  Falsi- 
fying of  Recovery,  Forfeiture,  Remit- 
ter, Statutes  W.  2.  c.  3.  14  EL  c.  8. 
21  H.  8.  c.  15. 

The  etymology  and  signification  of  the  word,  154.  a. 

What  remedy  at  the  common  law  he  in  th  re- 
mainder or  reversion  had  upon  a  feigned  re- 
covery suffered  by  tenant  for  life,  and  what  at 
this  day,  356.  a.  362.  a. 

Where  upon  a  recovery  against  tenant  in  tail  exe- 
cution may  be  sued  against  his  issue,  and  where 
not,  361.  b. 

Where  a  recovery  by  default  against  one  out  of  the 
realm  in  the  king's  service  shall  not  be  avoided 
by  error,  260.  b. 

Where  the  recoverer  shall  have  waste,  or  distrain 
for  a  rent,  for  which  the  recoveree  could  not, 
and  where  not,  104.  b. 

Where  no  bar  to  an  entail,  360.  b. 

Lessee  for  years  may  falsify  a  recovery,  46.  a. 

Recovery  in  Value.     See  Execution, 
Voucher,  Warranty. 

Where  lands  by  purchase  shall  be  liable  to  execu- 
tion in  value  in  case  of  a  warranty  by  discent, 
and  where  not,  102.  a. 

Where  the  lands  which  the  vouchee  had  at  the  time 
of  the  voucher,  or  toarrantia  chart*  brought,  shall 
be  liable  to  execution  in  value,  notwithstanding 
alienation  before  judgment,  ibid. 

Where  a  recovery  being  had  against  tenant  in  tail, 

and 
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and  hit  wife  who  had  nothing,  upon  a  recovery 
over  the  recompense  shall  enure  to  the  husband 
only,  376.  b. 

Redisseisin. 

Where  it  lieth  not  upon  a  recovery  in  a  writ  of 
right  cloae  in  nature  of  an  assise  in  ancient  de- 
mesne, or  in  an  assise  of  fresh  force  by  bill, 
1*4.  a. 

When  given,  and  in  what  case,  164.  a. 

Where  it  lieth  against  one  disseisor  above,  albeit 
the  recovery  in  assise  was  against  two;  teem 
where  one  disseisor  and  a  stranger  redisseise  the 
plaintiff;  144.  b. 

Where  it  lieth  not  against  the  husband  and  wife 
ipon  a  recovery  in  assise  against  the  wife,  but 
where  the  wife  was  plaintiff  in  the  assise,  she 
and  her  husband  may  join  in  the  redisseisin,  ibid. 

Where  two  several  ledisseisins  may  lie  upon  one  re- 
covery in  assise,  ibid. 

Where  it  lieth  against  the  disseisor,  and  his  feoffee 
after  the  second  disseisin,  ibid. 

Where  it  lieth  not  against  the  tenant  in  the  first 
anise,  being  no  disseisor,  albeit  he  disseise  the 
plaintiff  after,  154.  b. 

Where  it  lieth  upon  a  redisseisin  of  parcel  of  the 
tenements  formerly  recovered,  ibid. 

Where  it  heth  of  a  rent-seek  by  surplusage  formerly 
recovered  by  the  mesne  as  a  rent  service,  164.  b. 

Where  it  lieth  by  tenant  in  tail  after  possibility,  &c. 
upon  a  recovery  by  him  being  tenant  in  special 
toil,  ibid. 

Where  it  lieth  upon  a  redisseisin  of  a  common  after 

•  a  recovery  of  the  land  out  of  which,  fete,  ibid. 

Register  of  Writs. 

What,  and  its  antiquities,  16.  b.  79.  b.  159.  a. 

Relation.  See  Alien,  Attornment,  Bar* 
gain  and  Sale,  Conditions,  Felony, 
Grants,  Leases,  Releases. 

How  the  word  (predict*)  in  grants  shall  have  rela- 
tion, 20.  b. 

How  the  word  (eadem)  shall  have  relation  where 
two  things  are  mentioned  before,  20.  b. 

The  relation  and  force  of  the  word  (imfe),  82.  b. 
20*.  i. 

Where  a  feoffment  relating  to  the  estate  of  another 

shall  pass  a  fee  simple  without  the  word  (heirs), 

9.b. 
Where  and  to  what  intents  an  escheat  or  forfeiture 

shall  relate  to  the  time  of  the  felony  committed, 

and  where  and  to  what  not,  13*  a.  390.  b. 
Where  a  relation  shall  not  work  a  wrong  or  charge 

to  a  third  person,  150.  a. 
Where  -the  relation  of  an  estate  gained  by  wrong 

shall  not  defeat  an  estate  subsequent  gained  by 

right,  277.  b. 

Releases.  See  Action,  Conditions,  Con- 
firmation, Execution,  Grants,  Relation, 
Reservation,  Waste. 

The  form  of  a  release,  964.  b. 

The  several  sorts  of  releases,  204.  a.  b. 
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The  proper  words  of  releases,  and  what  words  shall 
be  said  to  amount  to  a  release,  and  what  not, 
264.  b.  306.  a. 
What  act  by  him  that  rt^ht  hath  shall  be  said  a 
release  in  law  of  his  right  or  action,  and  what 
not,  and  how  it  diflereth  from  a  release  in  deed, 
164.  b. 
How  many  several  ways  a  release  may  enure,  192.  b. 

273.  b. 
Where  a  release  of  right  to  one  that  hath  neither 
freehold  in  deed  or  in  law  shall  be  good,  and 
where  not,  266.  b.  266.  a.  b.  267.  a.  284.  a.  b. 
Where  a  release  of  an  annuity  to  the  patron  in 
time  of  vacation  shall  be  good ;  $eeme  to  the  ordi- 
nary, 266.  a. 
Where  privity  shall  be  requisite  to  the  release  of  a 

right,  and  where  not,  266.  a.  268.  a.  276.  a. 
Where  and  by  what  means  a  disseisee  may  release 
his  right  for  life  only,  and  where  and  by  what  not, 
264.  b. 
Where  by  a  release  of  all  right  in  the  land,  a  power 
or  authority  shall  be  determined,  and  where  notj 
266.  b. 
Where  such  release  shall  not  extinct  a  future  right 

or  possibility,  264.  a.  b. 
Where  a  release  of  dower  to  him  in  the  reversion 

upon  an  estate  for  life  shall  be  good,  264.  a. 
Where  a  release  to  the  tenant  for  Kfe  shall  enure 
to  him  in  the  reversion  or  remainder,  et  i  omveno, 
and  where  not,  267.  b.  per  tot,  pag.  276.  a.  b* 
279.  b.  286.  b.  297.  b. 
Where  and  to  what  purposes  a  release  to  him  that 
hath  but  a  bare  right  shall  be  good  and  available,' 
and  where  and  to  what  not,  267.  a.  266.  a.  b. 
269.  a. 
How  many  ways  a  seigniory,  rent  or  right  may  be 

released,  268.  a. 
Where  a  release  to  him  that  hath  no  estate  or  right 

shall  be  good,  266.  b.  268.  a.  269.  a. 
Where  a  disseisor  makes  a  release  to  one  and  his 
heirs  pur  outer  vie,  a  release  by  the  disseisee  to 
the  heir  after  the  death  of  the  lessee  before  entry 
shall  extinct  his  right,  276.  a. 
Where  a  release  to  one  disseisor  shall  enure  to  the 
companion,  and  where  not,  194.  a.  276.  b.  276.  a. 
per  tot.  pag.  378.  a. 
Where  a  release  by  the  patron  to  one  usurper  shall 

enure  to  both,  194.  a.  276.  a. 
Where  a  release  to  one  feoffee  of  the  disseisor  shall 

enure  to  both,  194.  b.  276.  b.  277.  a, 
Where  a  release  to  one  trespasser  shall  be  available 

to  his  companion,  232.  a. 
Where  a  release  to  the  executors  shall  be  agood  bar 

in  an  action  against  the  heir,  232.  a. 
Where  and  to  what  purposes  after  a  feoffment  in 
fee  by  the  tenant,  tne  release  of  the  lord  shall  be 
good  to  the  feoffor,  and  where  and  to  what  not, 
269.  a  b. 
Where  such  feoffor  shall  take  advantage  of  a  release, 
by  the  lord  to  the  feoffee,  but  not  i  eonveno, 
269.  b. 
Where  a  release  to  the  assignee  of  tenant  for  life 
shall  be  a  good  plea  in  an  action  against  the 
tenant  for  waste  done  before  the '  assignment, 
269.  b. 
To  what  purposes  a  release  to  a  lessee  for  years  be* 
fore  entry,  or  to  him  that  hath  a  future  interest, 
shall  be  good,  and  to  what  not,  46.  b.  270.  a. 
Where  a  release  to  one  in  reversion  or  remainder 

for 
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for  years  shell  be  good  to  enlarge  hie  estate* 
270.  a. 

Where  the  release  by  one  joint  leasee  for  yean 
to  his  companion,  shall  be  good  before  entry, 
970.  b. 

Two  grantees  of  the  next  avoidance,  a  release  by 
the  (one  to  the  other  before  the  church  voids, 
good ;  secus  after,  270.  b. 

Where  a  release  to  a  tenant  at  will  shall  be  good 
to  enlarge  his  estate ;  swim  to  a  tenant  at  suffer- 
ance,  270.  b.271.  a. 

Where  upon  a  feoffment  in  trust  the  feoffor  occu- 
pies and  takes  the  profits,  a  release  to  him  by  the 
feoffees  shall  be  good,  271.  a.  b.272.  a.  b. 

What  shall  be  said  a  sufficient  privity  whereupon 
a  release  may  enure  by  way  of  enlargement  of 
the  estate,  and  what  not,  272.  b.  273.  a.  per  tot. 


In  what  release  words  of  limitation  are  requisite  to 
the  passing  of  an  inheritance,  and  in  what  not, 
273.  b.  274.  a  b.  275.  a.  280.  a. 

Where  a  feme  covert  is  tenant  for  life,  a  release  to 
the  husband  and  his  heirs  shall  be  good,  17ft.  b. 
200.  a. 

Where  a  release  to  tenant  by  statute  merchant,  &c. 
or  guardian,  which  hold  over  for  the  value,  shall 
be  good  to  enlarge  their  estates,  27 J.  b. 

Lessee  for  ten  years,  the  remainder  for  twenty 
yean,  by  the  release  of  him  in  the  remainder  to 
the  leesee  he  shall  have  for  thirty  years,  273.  b. 

What  privity  requisite  to  a  release  which  enures  by 
way  of  miner  I' estate,  273.  b. 

Where  and  to  what  purposes  the  release  of  one 
jointenant  to  his  companion  shall  enure  by  way 
of  mitttr  I' estate,  and  where  and  to  what  not, 
273.  b. 

Where  the  release  of  one  coparcener  of  a  rent 
shall  enure  to  the  other  by  way  of  mitter  V estate, 
albeit  her  moiety  be  in  suspense,  et  tie  e  converto, 
273.  b. 

Where  one  coparcener  of  a  rent  marries  the  ter- 
tenant,  and  the  other  releases  to  the  husband  and 
wife,  how  it  shall  enure,  quewe,  ibid. 

Where  a  release  of  a  right  upon  condition  shall  be 
good  >  tectu  of  a  condition  upon  condition,  274.  b. 

Where  lessee  for  years  is  ousted,  and  he  in  the  re- 
version disseised,  by  the  release  of  the  lessee  to 
the  disseisor,  the  disseisee  may  enter j  secus  in 
case  of  a  lease  for  life,  175.  b.  276.  a. 

Where  a  release  by  one  whose  entry  is  lawful  to 
him  that  is  in  by  wrong,  shall  purge  and  take 
away  all  mean  estates  and  titles ;  tecut  where  his 
entry  is  not  lawful,  266.  b.  277.  a.  b.  278.  a. 

Where  a  release  to  the  feoffee  of  lessee  for  life  of 
the  disseisor  shall  exclude  the  disseisor  of  his 
entry,  276.  b. 

Where  a  release  to  one  feoffee  of  such  lessee  shall 
bar  the  disseisor  as  to  both,  277.  a. 

Where  the  feoffee  of  a  disseisor  upon  condition 
makes  a  feoffment  over,  a  release  by  the  disseisee 
to  the  second  feoffee  shall  extinct  the  condition ; 
seen*  of  a  release  to  the  first  feoffee,  277.  b. 

Where  the  release  of  the  disseisee  to  a  disseisor  to 
the  use  of  another,  shall  take  away  the  agreement 
of  cestuy  que  use,  277.  b. 

Where  two  disseisors  release  to  their  disseisor,  and 
after  disseise  him,  the  release  of  the  disseisee  to 
one  or  both  of  them,  shall  not  exclude  the  second 
disseisor  to  re- enter,  278.  a.  . 


To  what  purposes  the  release  of  the  disseisee  to 
one  disseisor  shall  be  said  to  enure  by  way  of 
entry  and  feoffment,  and  to  what  not,  194.  b. 
278.  a.  b. 

Where  acts  done  to  or  by  the  disseisor  shall  not  be 
avoided  by  the  alteration  of  his  estate,  by  the 
release  of  the  disseisee,  278.  a.  b. 

Where  an  alien  disseisor  is  iodenizened,  by  the  re- 
lease of  the  disseisee  to  him,  the  king  shall  not 
have  the  land ;  seats  if  he  were  the  feoffee  of  a 
disseisor,  278.  b. 

Where  the  lord  disseises  his  tenant  and  is  disseised, 
the  release  of  the  tenant  to  the  second  disseisor 
shall  not  revive  the  seigniory ;  seeus  if  the  lord 
and  a  stranger  had  disseised  the  tenant,  and  the 
disseisee  released  to  the  sti  auger,  278.  b. 

Where  a  release  shall  be  said  to  enure  totally  by 
way  of  extinguishment,  and  where  only  as  to  some 
purposes,  270.  b.  280.  a.  313.  b. 

Where  a  release  to  one  jointenant  shall  enure  to  his 
companion,  and  where  not,  194.  a.  b. 

Where  a  release  by  one  jointenant  or  parcener  to 
his  companion  shall  be  good,  and  where  not,  and 
how  such  release  shall  enure,  103.  a.  per  tot.  peg. 
318.  a. 

Where  the  feme  mesne  and  the  tenant  intermarry, 
and  the  lord  paramount  releases  to  the  husband 
and  wife,  how  it  shall  enure,  quere,  208.  a. 

Where  a  release  which  enures  by  way  of  extinguish- 
ment may  admit  of  a  limitation,  and  where  not, 
280.  a. 

Where  by  the  release  of  the  lord  to  his  tenant  of 
all  his  right  in  the  land,  the  seigniory  shall  be 
extinct  without  words  of  inheritance,  280.  a. 

Where  one  release  shall  enure  to  extinguish  several 
rights  in  one  and  the  same  land,  280.  a. 

Where  the  release  of  the  lord  of  all  his  right  to  the 
tenant,  and  a  lease  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 
lessee  also ;  teens  of  a  release  to  them  and  their 
heirs,  280.  a. 

Where  in  mitt  actions  a  release  of  all  actions  real 
or  personal  shall  be  a  good  bar,  285.  a.  b. 

Where  in  an  assise  by  three  jointenant*  a  release 
of  actions  personal  by  one  to  the  disseisor  shall 
not  bar  his  companion,  285.  a. 

Where  in  a  writ  of  ward  by  two,  a  release  by  one 
to  the  defendant  shall  enure  to  the  benefit  of  his 
companion  for  the  whole,  285.  a. 

Where  a  release  of  actions  personal  shall  be  a  good 
bar  in  actions  real  where  damages  are  to  be  re- 
covered, and  where  not,  285.  a.b 

Where  a  release  of  all  actions  to  the  disseisor  or 
his  tenant  for  life  shall  not  extend  to  his 
feoffee  or  him  in  the  remainder,  275.  b.  285.  b. 
286.  a. 

Where  such  release  shall  not  prejudice  the  heir  of 
the  disseisee  of  his  action  after  the  death  of  his 
ancestor,  285.  b. 

Where  a  release  of  actions  real  shall  be  available 
only  to  the  tenant,  285.  b.  286.  a. 

Where  a  release  of  all  actions  shall  bar  a  right,  and 
where  not,  but  the  party  notwithstanding  may 
enter  or  seize,  268.  a.  o. 

Where  a  release  of  actions  real  before  the  statute 
of  uses,  was  a  good  plea  by  the  pernor  of  the 
profits,  287.  a. 

Where  a  release  of  all  actions,  appeals  or  demands* 
shall  be  a  good  bar  in  an  appeal  of  death ;  seen* 

of 
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of  a  release  of  all  action*  real  and  personal. 

387.  b.  968.  a.  291.  b. 
Where  a  release  of  actions  personal  shall  be  a  good 

bar  in  an  appeal  of  mayhem,  288.  a. 
Where  a  release  of  all  actions  shall  be  a  good  plea 

in  a  writ  of  error  or  attaint,  and  where  not,  288.  b. 

289.  a. 
By  a  release  of  demands  what  things  are  released, 

891.  a.  292.  a.  S92.  b. 
Where  by  a  release  of  quarrels  all  actions  and 

erases  of  actions  are  released,  292.  a. 
Where  a  release  of  all  actions  shall  discharge  an 

obligation  before  it  be  broken ;  eeeut  of  a  cove- 
nant, 292.  b. 
Where  by  a  release  of  all  actions  a  rent  at  a  day 

after,  or  an  annuity  not  behind,  is  not  released, 

291b. 
Where  he  in  the  remainder  in  tail  releases  to  the 

tenant  for  life  in  possession  all  his  right,  what 

shall  pass,  345.  b. 

Relief.     See  Debt,  Serjeanty,  Stat,  of 
Magna  Charta,  c.  2. 

Rehef  what,  and  whence  derived,  76.  a.  83.  a.  b. 
What  the  relief  of  a  knight  and  each  nobleman  was 

by  the  common  law,  and  what  now  by  the  statute, 

76.  a.  69.  b.  83.  b.  106.  a. 
The  relief  of  the  tenant  who  holdeth  by  the  en- 

tire  fee  of  a  knight's  moiety  or  third  part,  83.  a.  b. 

106.  a. 
The  remedy  which  the  lord  hath  for  his  relief,  and 

where  an  action  of  debt  lieth  for  relief,  and  where 

not,  83.  a. 
Where  the  lord  by  knight  service  shall  have  both 

wardship  and  relief  of  the  same  heir,  and  where 

neither,  83.  b. 
Where  the  heir  within  age  shall  pay  relief,  and 

where  not,  ibid. 
Where  the  successor  -of  an  abbot  or  bishop  shall 

pay  relief,  and  where  not,  84.  a.  99.  a. 
Where  the  lord  shall  have  relief  of  the  heir  en- 
feoffed by  collusion,  84.  a. 
The  relief  of  a  tenant  in  socage,  90.  b.  91.  a. 
Where  the  rent  is  ten  shillings  or  a  pair  of  spurs, 

what  relief  shall  be  paid,  and  who  shall  have  the 

election,  90.  b.  91.  a. 
Where  the  rent  is  not  annual,  what  relief  shall  be 

paid,  91.  a. 
At  what  time  the  relief  of  such  tenant  shall  be  due 

to  the  lord,  and  where  the  lord  shall  not  distrain 

till  a  certain  time,  91.  a.  92.  a. 
Where  the  beir  of  cestuy  que  use  shall  pay  relief. 

Of  what  service  a  relief  shall  be  due,  and  of  what 
not,  91.  b.  93.  a. 

Remainder.  See  Entry  Congeable,  Heir, 
Instant,  Prerogative,  Releases,  Remit- 
ter, Reversion,  Waste. 

Remainder  what,  and  whence  derived,  49.  a.  143.  a. 

Where  it  shall  pass  without  deed,  49.  a.  143.  a. 

Where  a  remainder  may  depend  without  a  particular 
estate,  296.  a. 

Where  the  defeating  of  the  particular  estate  shall 
defeat  the  remainder,  and  where  not,  ibid* 

A  rent  granted   to  the   tertenant  for  life,  the  re- 
mainder in  fee,  a  good  remainder,  298.  a. 
Vol.  1, 
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Where  a  rent  is  granted  pur  outer  vie,  the  remain- 
der in  tail  to  eettuy  que  w,  a  good  resnainder, 
298.  a. 

Where  by  the  grant  of  a  remainder  a  reversion  shall 
pass,  299.  b. 

Where  the  execution  of  a  particular  estate  upon  a 
fine  eur  front  et  render,  shall  be  an  execution  of 
the  remainder,  364.  b. 

Where  a  remainder  not  vesting  at  the  time  of  the 
particular  estate  created  by  livery  shall  be  good, 
and  where  not,  264.  a.  377.  b.  378.  a. 

Remitter.  See  Appendant,  Charge, 
Entry  Congeable,  Fines,  Jointenant, 
Warranty. 

The  etymology  and  description  of  a  remitter,  347.  b. 

The  incidents  to  a  remitter,  348.  a. 

Where  a  remitter  shall  operate  upon  a  freehold  in 

law  descended  before  entry,  348.  a. 
Where  tenant  in  tail  disseises  his  discontinue,  his 

issue  shall  be  remitted,  notwithstanding  the  in- 
fancy or  coverture  of  the  discontinuee,  348.  a. 
Where  tenant  in  tail  enfeoffs  his  issue  within  age,  he 

is  remitted  ;  teeus  of  a  use  remitted  to  him  upon 

a  feoffment,  348.  b.  350.  b.  351.  b. 
What  charges  by  the  issue  shall  be  avoided  by  a 

remitter,  and  what  not,  349.  a. 
Where  an  usurpation  shall  work  a  remitter,  194.  a. 
Where  the  issue  in  tail  within  age  enters,  or  inter- 
marries with  the   discontinuee,  he  is  remitted ; 

tecut  if  of  full  age,  202.  b.  350.  b. 
Where   a  right  without  an  action,  or  an  action 

without  a  right,  shall  work  no  remitter,  348.  a. 

349.  b.  356.  a. 
Where  tenant  in  tail  suffers  an  erroneous  recovery. 

and  disseises  the  recoveror,  and  dies,  his  issue  is 

not  remitted,  349.  b. 
Where  a  stranger  usurps  upon  a  purchaser  of  an 

advowson,  and  grants  to  him  in  fee,  who  dies,  his 

issue  is  not  remitted,  349.  b. 
Where  a  moiety  of  the  lands  discontinued  descend- 

ing  upon  the  issue  in  tail  shall  be  a  remitter  only 

for  the  same  moiety,  350.  a. 
Where  tenant  in  tail  enfeoffs  his  issue  within  age 

and  a  stranger,  no  remitter  to  the  issue  but  for  a 

moiety,  350.  a. 
Where  the  husband  discontinues,  and  retakes  to 

himself  and  his  wife  during  his  life,  the  feme  is 

remitted,  350.  b.  351.  b. 
Where  an  infant  or  feme  covert  shall  be  remitted 

against  their  deed  indented,  or  acceptance  by 

fine,  353.  a. 
Where  upon  a  discontinuance  by  the  husband  by 

fine,  a  grant  and  render  to  the  wife  shall  be  a 

remitter  to  her,  albeit  she  be  no  party  to  the  writ, 

or  conusans,  353.  a. 
Where  baron  and  feme  tenants  in  special  tail  levy 

a  fine  at  the  common  law,  and  retake  in  fee,  the 

feme  is  not  remitted,  but  her  issue  upon  the  dis- 

cent  shall,  353.  a. 
Where  the  issue  in  tail  of  full  age  takes  husband, 

a  lease  to  her  and  her  husband  by  the  discon- 
tinuee shall  be  a  remitter,  353.  b. 
Where  a  man  shall  be  remitted  against  his  own  dis- 
continuee and  reprisal,  354.  a. 
Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to    all   in  the  reversion  or  remainder, 

354.  b. 

h  Where 
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Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to  the  reversion,  notwithstanding  a  mean 
remainder  be  barred  during  the  discontinuance, 
354.  b. 

Where  a  remitter  to  the  particular  estate  shall  de- 

•  vest  a  remainder  or  reversion  settled  in  the  king 
during  the  discontinuance,  ibid. 

Where  after  a  recovery  by  default  against  a  feme, 
a  lease  to  her  and  her  husband  shall  be  a  remitter 
.    to  the  feme,  335.  a.  350.  a. 

Where  the  discontinuee  of  the  husband  enfeofls  the 
husband  and  wife  and  a  stranger,  the  wife  is  re- 
mitted to  a  moiety,  366.  b. 

Where  the  discontinuee  of  the  husband  makes  a 
lease  to  the  wife,  the  disagreement  of  the  husband 
shall  not  oust  the  feme  of  her  remitter,  366.  b. 
357.  a. 

Where  the  wife  being  remitted  during  the  cover- 
ture, mav  after  the  death  of  her  husband  wave 
her  remitter,  and  where  not,  357.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  females 
discontinues,  and  retakes  in  fee,  and  dies,  having 
a  daughter,  the  son  born  after  shall  not  devest 
the  remitter,  357.  a. 

Where  covin  in  the  husband  and  wife  to  disseise  the 
discontinuee,  and  enfeoff  them,  shall  hinder  the 
remitter  to  the  wife,  357.  a. 

Where  tenant  in  tail  and  his  issue  disseise  the  dis- 
continuee to  the  use  of  the  father,  who  dies,  the 
issue  is  not  remitted  against  the  discontinuee, 
albeit  he  be  against  all  others,  357.  b. 

Where  one  iointenant  is  of  covin  to  disseise  the  heir 
of  their  disseisor,  and  enfeoff  them,  the  otper 
being  not  privy  to  the  covin  is  remitted  for  bis 
part,  357.  b. 

Where  the  husband  discontinues  and  retakes  for 
life,  the  remainder  to  his  wife,  by  the  death  of 
the  husband  the  wife  is  remitted  before  entry, 
and  cannot  wave,  358.  a.  b. 

Where  a  freehold  in  law  accruing '  to  the  issue  in 
tail  or  disseisee  by  survivorship,  or  by  reason  of 
a  remainder,  shall  work  a  remitter,  and  where 
not,  358.  b.  359.  a.  and  b. 

Where  an  abbot  or  bishop  discontinues,  and  retakes 
in  fee  by  licence,  the  successor  shall  be  remitted 
and  defeat  the  mean  charges,  360.  a.  b. 

Where  a  remitter  shall  be  wrought  by  a  matter  in 
pais  albeit  the  discontinuance  groweth  by  matter 
of  record,  355.  a.  356.  a.  361.  b. 

Where  in  a  fonnedon  or  writ  of  entry  the  tenant 
pleads  non  tenure  or  disclaims,  by  the  entry  of 
the  issue  in  tail  or  disseisee,  they  are  remitted 
before  judgment,  362.  a.  363.  a. 

Where  a  claim  in  pais  shall  not  hinder  a  remitter ; 
seeus  of  an  indenture,  or  a  claim  of  record,  363.  b. 
864.  a. 

Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  estate  he  is  remitted,  seeus  of  a  right  of 
action,  863.  b.  364.  a. 

Where  a  remitter  to  one  jointenant  shall  be  a  re- 
mitter to  his  companion,  and  where  not,  864.  b. 

Rents*  See  Annuity,  Appendant,  Ap- 
portionment, Confirmation,  Disconti- 
nuance, Disseisin,  Distress,  Extinguish- 
ment, Fealty,  Grants,  Manor,  Reser- 
vation, Seisin,  Stat.  3a  //.  8.  c.  37. 
Suspension. 

The  derivation  of  the  word,  141.  b. 


The  division  of  vents,  141.  b. 
Rent  service,  what,  87.  b.  141.  b,  143.  b. 
Such  rentdistrainable  of  common  right,  143.  a.  b. 
How  such  rent  may  become  seek,  150.  a.  b.  151.  a. 
To  what  purposes  such  rent  become  seek  shall  be 
-    said  to  participate  of  the  nature  of  a  rent  ser- 
vice, and  to  what  not,  150.  b.  153.  a.  154.  b. 

800.  b. 
Out  of  what  things  a  rent  may  be  granted  or  re- 
served, and  out   of  what  not,   47.  a.   142.  a. 

144.  a. 
Where  a  tenure  being  by  homage,  fealty,  and  rent, 

by  a  recovery  or  grant  of  the  rent,  the  homage 

and  fealty  shall  pass,  and  where  not,  151.  a. 
Rent  charge,  what,  243.  b.  144.  a. 
Where  a  grant  to  distrain  shall  amount  to  a  rent 

charge,  146.  b.  148.  a.  308.  a.  b. 
Where  words  in  a  grant  shall  amount  to  a  rent 

charge,  albeit  there  be  no  express  words  of  charge 

or  distress,  147.  a. 
Where  in  a  grant  of  a  rent  a  proviso  not  to  charge 

the  person  of  the  grantor  shall  be   good,  and 

where  not,  146.  a.  per  tot.  pag. 
Where  in  such  a  grant  a  proviso  not  to  charge  the 

land  shall  be  void,  146.  a. 
Where  the  person  of  the  grantor  shall  be  charged 

with  a  rent  charge,  notwithstanding  a  proviso  to 

discbarge  his  person,  146.  b. 
Rent  seek,  what  and  whence  so  called,  143.  K 

144.  a. 
Where  a  rent  is  granted  out  of  one  manor  with  a 

clause  of  distress  in  another,  what  rent  it  shall  be, 

and  how  construed,  147.  a.  per  tot.  pog. 
Where  a  rent  is  granted  out  of  two  acres,  with  a 

clause  of  distress  in  one,  or  to  two  persons  with 

a  distress  to  one,  what  rent  it  shall  be  construed, 

147.  b. 
When  it  shall  go  to  the  heir,  when  to  the  executor, 

200.  a. 
Where  the  same  rent  may  be  both  charge  and  seek, 

diver  sis  temporUms,  147.  b. 
Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 

and  a  term  for  years,  or  solely  out  of  a  term  for 

years,  how  it  shall  be  construed,  ibid. 
Where  a  man  seised  of  twenty  acres  grants  a  rent 

of  20 1 .  percipiend'  de  quSdibtt  acrd,  how  it  shall 

be  construed,  147.  b.  267.  b. 
Where  the  bargainor  and  bargainee  join  in  the  grant 

of  a  rent,  how  it  shall  be  construed  before,  and 

how  after  enrolment,  147.  b. 
Where  a  rent  granted  for  owelty  of  partition  shall 

be  good  without  deed ;  secus  of  a  rent  of  owelty 

of  exchange,  169.  a. 
What  real  actions  lie  for  the  recovery  of  a  rent 

charge,  or  seek  after  seisin,  160.  a. 
Where  money  given  in  seisin  of  a  rent    before 

the  day,  shall  not  be  abated  out  of  the  rent, 

315.  a. 

Replevin.      See   Property,  Stat.  MaHb. 

cap.  22. 

The  etymology  of  the  word  (replevin),  145.  b. 
161.  a. 

Where  such  writ  lieth,  ibid. 

How  many  ways  goods  may  be  replevied,  145.  b. 

Where  a  replevin  brought  by  him  that  had  no  pro- 
perty in  the  goods  at  the  time  of  the  taking  .shall 
be  good,  and  where  not,  145.  b. 

When 
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Where  a  man  may  have  a  replevin  of  goods  not 

distrained,  146.  h\ 
The  several  pledges  the  sheriff  ought  to  take  in  a 

replevin,  146.  b. 
Where  a  replevin  lieth  notwithstanding  a  grant  to 

keep  the  goods  distrained  against   gages  and 

pledges,  145.  b. 
Where  a  replevin  lieth  notwithstanding  the  pro- 
perty once  tried  and  found  for  the  defendant, 

145.  b. 
Where  the  beasts  of  several  men  are  taken,  they 

shall  net  join  in  a  replevin,  145.  b. 
la  a  replevin  property  to  the  plaintiff  and  a  stranger, 

or  where  there  be  two  plaintiffs,  property  to  one 

of  them  a  good  plea,  titf. 


What,  and  whence 


Report* 
derived,  295.  a. 


Request.  See  Condition,  Demand,  Dower. 

What  shall  be  a  sufficient  request  by  the  wife  to 

entitle  her  to  damages  in  a  writ  of  dower,  and 

what  not,  32.  b. 
Where  an  estate  is  to  be  made  upon  request  by  force 

of  a  condition,  by  whom,  when,  and  where  such 

request  ought  to  be  made,  220.  a. 

Resceit.    See  Stat.  W.  2.  c.  3-  Glocester, 

c.  11. 

The  etymology  and  signification  of  the  word,  109.  b. 

352.  b. 
Where  a  feme  being  received  shall  plead,  and 

advantage  shall  be  taken  against  her  as  a  feme 

sole,  and  where  not,  353.  a. 
Where  in  an  action  of  waste  against  the  husband 

and  wife,  upon  the  default  of  the  husband  the 

wife  shall  be  received,  355.  a. 
Where  he  in  the  reversion  shall  be  received  upon 

the  default  of  tenant  for  life,  albeit  the  statute 

speaketh  of  a  remainder,  356.  a. 

Rescous. 


The  description  and  derivation  of  rescous,  160.  b. 
Where  the  cattle  distrained  go  into  the  house  of  the 

owner,  the  not  delivery  of  them  shall  be  esteemed 

in  law  a  rescous,  161.  a. 
Where  the  owner  may  make  rescous  of  a  distress 

taken  without  cause,  and  where  not,  47.  b.  160.  b. 

161.  a. 
Where  looconi  shall  be  a  disseisin  of  a  rent  service, 

and  where  not,  160.  b.  161.  a. 
Where  the  lord  distrains  his  tenant  in  the  highway 

within  his  fee,  the  tenant  may  make  rescous, 

161.  a. 
Where  the  tenant  may  make  rescous  upon  a  dis- 
tress of  the  lord  taken  out  of  his  fee,  and  where 

not,  161.  a. 
Where  the  party  not  guilty  may  make  rescous  upon 

an  arrest  of  the  sheriff  for  felony,  and  where  not, 

161.  a. 

Reservation.     See    Annuity,  Condition, 
Confirmation,  Jointenants,  Rents. 

The  derivation  of  the  word,  142.  b.  143.  a. 
Whet  shall  be  said  good  words  of  reservation,  47,  a. 
144.  a. 


The  difference  between  an  exception  and  a 

boa,  47.  a. 
To  what  person  the  reservation  ought  to  be  made, 

and  where  it  shall  be  good  to  a  stranger  to  the 

tend,  and  where  not,  47.  a.  143.  b.  218.  a.  and  b. 
Where  a  reservation  to  bis  heirs  without  any  thing 

to  the  party  himself  shall  be  good,  and  where  not. 

00.  b.  213.  b.  214.  a, 
Reservation  to  a  man,  or  his  heirs,  how  it  shall  be 

construed,  214.  a. 
Where  a  rent  reserved  to  one  joiatenant  shall  be 

good  also  to  his  companion,  and  where  not,  47.  a. 

102.  a.  214.  a.  318.  a. 
Where  a  rent  is  reserved  generally,  to  what  persons 

itshaUenead,47.a. 
Where  the  special  reservation  of  the  party  shall 

destroy  the  general  intendment  of  the  law,  23.  a. 

47.  a,  305.  b. 
What  things  the  lord  may  reserve  for  rent,  and  what 

not,  91.  b.  142.  a. 
Upon  what  estate  a  rent-service  may  be  reserved  at 

this  day,  and  upon  what  not,  142.  b.  143.  a. 
Where  a  rent  reserved  upon  a  bargain  and  sale  shall 

be  good,  144.  a. 
Where  a  rent  may  be  reserved  upon  a  release,  and 

where  not,  193.  b. 
Where  a  reservation  shall  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b.  144.  a. 
Where  an  entry  for  condition  broken  cannot  be 

reserved  to  a  stranger,  214.  b. 
Where  tenant  for  life  and  he  in  the  reversion  join  in 

a  lease  for  life  reserving  a  rent,  how  it  shall  enure, 

214.  a. 
Where  the  lord  releases  to  his  tenant  by  fealty  and 

rent,  savins  or  reserving  to  him  his  rent,  what 

rent  it shallbe construed,  150.  a. 
Reservation  at  Michaelmas  and  our  Lady-day,  upon 

a  lease  made  in  February,  shall  be  construed  at 

our  Lady-day  and  Michaelmas,  217.  b. 

Responsalis. 
The  signification  of  the  word,  128.  a* 

Resummons. 

The  nature  of  such  writ,  and  where  it  lieth,  135.  b. 

The  several  kinds  of  resummons,  ibid. 

Where  after  judgment  that  the  tenant  shall  go  with- 
out day,  the  plaintiff  may  continue  the  cause  by 
a  resummons  or  re-attachment,  and  where  not, 
135.  b.  363.  a. 

Retraxit* 

A  retraxit,  what,  and  how  it  differeth  from  a  non- 
suit and  departure,  138.  b.  130.  a. 

The  several  sorts  of  retraxit,  and  the  form  of  enter- 
ing them,  139.  a. 

Retainer. 

If  general,  shall  be  for  a  year,  42.  b. 

Reve. 

The  signification  and  derivation  of  the  word,  61.  b. 
The  office  and  duty  of  a  reve,  62.  a. 

Reversion.  See  Appendant,  Remainder. 

The  etymology  of  the  word,  142.  b. 

h  2  The 
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The  description  of  a  reversion,  23.  b. 

Where  an  use  after  divers  particular  estates   is 

limited  to  the  right  heiis  of  the  feoffor,  it  shall  be 

said  in  him  as  a  reversion,  82.  b. 
Where  a  man  makes  a  gift  in  tail  or  lease  for  tile, 

the  remainder  to  his  right  heirs,  it  shall  be  in  him 

as  a  reversion,  22.  b. 
Where  a  feoffment  is  made  to  the  use  of  the  feoffor 

in  tail,  and  after  to  the  feoffee  in  fee,  the  feoffee 

hath  no  reversion,  ibid. 
What  reversion  shall  be  accounted  assets,  and  what 

not,  173.  a. 
Where  a  reversion  upon  an  estate  tail  shall  be  a  suf- 
ficient countenance  of  privity  between  parceners 

to  take  advantage  of  a  warranty  or  condition  in 

law,  1T5.  b. 

Reviver.    See  Extinguishment. 

Revocation.     See  Prerogative,  Uses. 

By  what  acts  a  power  to  revoke  uses  shall  be  extinct 
and  defeated,  and  by  what  not,  287.  a.  215,  297, 
265.  b. 

Where  a  power  of  revocation  may  be  apportioned, 
and  where  not,  287.  a. 

Richel  [Judge.] 

ttempt  to  create  a  perpetuity,  377.  b. 

Right.    See  Corporation,  Releases. 

The  signification  and  extent  of  the  word  (right), 

158.  b.  265.  a.  345.  a.  b. 
The  several  kinds  of  right,  266.  a.  345.  b. 
Common  right,  what,  and  how  taken,  142.  a. 
Where  the  law  more  respecteth  a  less  estate  by  right, 

than  a  greater  by  wrong,  42.  b. 
A  right  cannot  die,  279.  b. 
The  several  natures  of  writs  of  right,  158.  h. 
Where  in  such  writ  the  demandant  ought  to  allege 

seisin  within  time  of  limitation;  seats  in  case  of 

the  king,  204.  a.  b. 
The  several  times  of  limitation  in  a  writ  of  right, 

114.  b.  115.  a. 
By  what  means  a  future  right  may  be  barred,  and 

by  what  not,  265.  a.  b. 
Where  a  recontinuance  of  a  right  of  possession  out 

of  the  hands  of  him  that  hath  the  absolute  right 

shall  draw  with  it  the  mere  right  to  the  land,  and 

where  not,  266.  a.  278.  b.  279.  a.  283.  b. 
Where  in  a  writ  of  right  the  mere  right  shall  be 

preferred  before  the  right  of  possession,  279.  a.  b. 

283.  b.  284.  a. 
Where  a  writ  of  right  lieth  for  a  rent,  160.  a. 
What  shall  be  said  a  sufficient  seisin  to  maintain  a 

writ  of  right,  and  what  not,  210.  b.  281.  a.  per  tot. 

pag.  293.  a. 
Where  judgment  final  shall  be  given  in  such  writ, 

albeit  the  grand  assise  give  not  their  verdict  upon 

the  mere  right,  295.  b. 
The  form  of  the  judgment  in   a  writ  of  right, 

ibid. 
Within  what  time  claim  ought  to  be  made  for  the 

avoidance  of  such  judgment,  254.  262.  a. 

Riot.    See  Forcible  Entry. 

many  persons  may  make  one,  257.  a. 
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Robbery.    See  Appeal. 

The  acceptation  and  derivation  of  the  word,  288.  a. 

Ruscaria. 
The  meaning  of  rvscaria?  5.  a. 

Saliva. 

What  $alha  is,  4.  b. 

What  shall  pass  in  a  grant  by  that  name,  ibid. 

Scire  facias.     See  Stat.  W.  2.  a  45. 
32  H.  8.  c.  5. 

Such  writ  whence  so  called,  and  where  it  lieth, 

290.  b. 
A  release  of  actions,  a  good  bar  in  a  scire  facias, 

29a  b.  291.  a. 
Where  and  upon  what  judgment  the  tenant  having 

a  warranty,  and  a  recovery  being  had  against  him, 

shall  have  a  scire  facias  upon  assets  descended 

after,  and  where  not,  366.  a. 
Where  in  such  writ  the  tenant  shall  recover  the  land 

lost,  and  where  the  assets  descended,  366.  a, 

Scutagium.     See  Escuage. 
The  meaning  of  the  word,  68.  b.  75.  a. 

Seals.     See  Protection. 

The  antiquity  of  sealing  charters,  7.  a. 

When  sealing  with  arms  began,  ibid. 

Inheritances  passing  under  the  great  seal  of  England, 

shall  be  descendible  according  to  the  common  law 

of  England,  9.  a. 

Seisin.  See  Bastard,  Conditions,  Curtesy, 
Dower,  Possession,  Stat.  32  H.  8.  c.  2. 
Villenage. 

The  signification  of  the  word,  153.  a. 

The  several  sorts  of  seisins,  29.  a. 

Where  a  seisin  of  parcel  shall  be  a  sufficient  seisin 

in  law  to  have  an  assise  for  the  whole,  153.  a. 

815.  a. 
What  shall  be  said  a  sufficient  seisin  of  a  rent  to 

have  an  assise,  and  what  not,  159.  b.  160.  a. 

314.  b.  315.  a. 
Where  seisin  of  a  rent  by  the  lord  before  his  feoff* 

ment  of  the  manor,  shall  not  enable  him  to  bring 

an  assise   after  entry  for  a   condition   broken, 

202.  b. 
To  what  purposes  the  seisin  of  a  rent  shall  be  4 

seisin  of  the  reversion,  and  to  what  not,  15.  a. 
Where  seisin  of  a  rent  by  the  hands  of  one  join- 
tenant  shall  be  good  for  all,  315.  a. 
Where  the  seisin  of  homage  or  fealty  shall  be  a  seisin 

of  all  other  services,  68.  a. 

Selda. 
The  signification  of  selda,  4.  b.  - 

Seiio  terra. 
What  it  means,  5.  b. 

Sequatur  sub  suo  Periculo* 

Whence  so  called,  101.  b. 
Where  the  writ  lieth,  ibid. 

Serjeanty. 
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Serjeanty. 

The  description  of  tenure  by  grand  serjeanty,  and 

whv  so  called,  105.  b 
How  it  difiereth  from  escuage,  105.  b.  106.  a.  and  b. 
The  special  properties  of  this  service,  105.  b. 
The  holding  by  what  offices  shall  be  said  grand 

serjeanty,  106.  a* 
Where  tenure  by  coinage  shall  be  grand  serjeanty, 

and  where  not,  107.  a. 
The  relief  of  a  tenant  by  grand  serjeanty,  106.  b. 
Where  such  tenant  may  take  a  deputy,  and  where 

not,  107.  a. 
Tenure  invanire  hormnem  ad  guerram  infra  4  Marut, 

grand  serjeanty,  ibid. 
What  persons  are  capable  to  perform  this  service  in 

person,  and  what  not,  107.  b.  per  tot.  pag. 
The  incidents  and  fruits  of  this  service,  108.  a* 
Tenure  by  petit  serjeanty  described,  108.  a. 
Such  tenure  but  socage,  ibid. 

Services.  See  Appendant,  Apportion- 
ment, Extinguishment,  Fealty,  Grants, 
Homage,  Knight's  Service,  Rents, 
Seisin,  Tenure. 

Seratium,  quid,  et  quotuplex,  65.  a. 

What  said  to  be  foreign  service,  68.  b.  69.  b.  74.  b. 

Where  a  corporal  service  may  be  performed  by 

deputy,  and  where  not,  70.  a.  b.  83.  a.  107.  a.  b. 
What  corporal  services  may  become  seek,  and  what 

not,  151.  a* 


Shaw. 


What  shaw  is,  4.  b. 


Sheriff.  See  Elegit,  Execution,  Stat.  W.  2. 

c.  19. 

The  etymology  of  the  word,  109.  b.  168.  a. 
Whence  called  viscount,  168.  a. 
His  office  and  duty,  ibid. 

The  antiquity  of  this  office,  and  how  called  anciently, 
168.au 

Shire. 

The  derivation  of  the  word,  50.  a.  168.  a. 

Trom   what  antiquity  this  kingdom  divided   into 

shires,  168.  a. 
Count}-,  whence  so  called,  50.  a. 

Simony.  See  Stat.  31  El.  c.  6. 

How  odious  in  law,  17.  b.  89.  a.  844.  b. 
Disables  the  clerk  for  ever,  120.  a. 

Socage.    See  Escuage,  Guardian,  Relief, 
Stat.  Marl.  c.  17.  4  and  5  Anna. 

The  etymology  of  the  word,  86.  a.  b. 

Tenure  in  socage  described,  85.  b. 

How  such  tenants  were  anciently  called,  86.  a. 

What  tenure  which  is  not  knights  service  shall  be 

paiil  a  tenure  in  socage,  and  what  not,  86.  a. 

87.  a. 
What  things  incident  of  common  right  to  such 

tenure,  91.  a. 
What  person  may  be  capable  of  a  guardianship  in 
.  jocage,  and  what  not,  68.  b. 
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Where  a  guardian  in  socage  shall  have  a  ward  by 

cause  of  ward,  88.  b. 
Where  the  next  chosen  of  part  of  the  mother  shall 

be  cuardian  in  socage  before  the  neat  of  part  of 

the  rather,  et  &  convene,  22.  a.  88.  a. 
Where  two  are  in  equal  degree  of  affinity  to  the  heir, 

which  shall  be  guardian  in  socage,  88.  a. 
Where  he  shall  be  guardian,  to  whom  there  may  be 

any  possibility  of  descent,  88.  b. 
The  difference  between  the  common  and  civil  law 

in  that  point,  88.  b. 
Where  such  guardian  cannot  forfeit  or  dispose  of 

his  interest,  88.  b.  89.  a. 
Where  he  shall  not  present  to  the  benefice  of  the 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  shall  have  an  account  against 

guardian  in  socage,  89.  a. 
For  what  things  he  shall  be  accountable,  88.  a. 

89.  b. 
What  allowances  be  ought  to  have  upon  his  account, 

89.  a. 
Where  upon  such  account  no  capiat  lieth  against  the 

guardian,  ibid. 
Where  a  stranger  shall  be  charged  as  guardian  in 

socage,  89.  b. 
Where  the  guardian  occupying  after  the  heir  ac- 
complish his  age  of  fourteen,  shall  be  charged  in 

an  account  as  bailiff,  90.  a. 

Sokemans  and  Sokmanni. 
The  meaning  of  the  words,  5.  b.  86.  a. 

Solinus  et  Solinum  Terra* 
What  they  are,  5.  a. 

Stadium  Terra. 
The  signification  thereof,  5.  b. 

Stagnum. 
Quid,  and  what  passes  by  it,  6.  a. 

Stanlaw. 
-The  etymology  of  the  word,  4.  b. 

Statutes. 

Concerning   Statutes   in    General.    See 
Prerogative,  Prescription. 

Rules  observable  in  the  construction  of  statutes, 

381.  a.  b. 
The  preamble  a  good  mean  to  find  the  meaning  of 

a  statute,  70.  a. 
The  equity  of  a  statute,  what,  24.  b. 
Where  cases  within  the  same  mischief  shall  betaken 

within  the  same  remedy  of  a  statute,  76.  a.  77.  b. 

290.  b.  365.  b. 
Where  a  penal  statute  shall  be  taken  by  equity,  and 

where  not,  46.  b.  154.  a.  236.  a.  268.  b.  54.  b. 
What  shall  be  said  a  statute  or  act  of  parliament, 

where  the  king  only  is  mentioned,  and  where  not, 

98.a.b. 
Where  the  statute  law  and  common  law  meet,  wnicn 

shall  be  preferred,  49.  a. 
Where  a  statute  shall  be  extended  by  equity  to 

other  persons  than  are  named  therein,  290.  a. 

r  h  3  Where 
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Where  a  statute  speaking  of  a  reversion  shall  extend 

to  a  remainder,  et  e  converw,  280.  b.  450.  a. 
Where  a  statute  shall  extend  by  equity  to  other 

actions  than  are  mentioned,  54.  b.  365.  b. 
Where  a  statute  shall  extend  by  construction  to 

another  manner  of  title  or  conveyance  than  is 

mentioned,  190.  a.  365.  b. 
Where  the  generality  of  the  words  of  a  statute  shall 

be  restrained  by  equity,  and  construction  made 

against  the  letter,  372.  a.  b.  200.  a.  960.  a.  365.  b. 

366.  a.  381.  b.  ,     ..  „ 

Where  the  recital  of  a  statute  in  other  words  shall 

be  good,  and  where  not,  98.  b. 
Bhall  never  be  construed  to  prejudice  an  innocent 

person,  360.  a. 
What  is  one,  what  not,  is  to  be  determined  by  the 

judges,  98.  b. 
Is  most  naturally  expounded  by  some  other  part  of 

itself,  383.  b. 

Magna  Charta,  Edit.  Anno  9  Regis  H.  3- 

The  divers  appellations  in  law  of  this  statute,  81.  a. 
The  several  times  it  hath  been  confirmed,  81.  a. 
No  other  but  a  confirmation  of  the  common  law, 

81.  a.  115.  b. 
Judgment   or  statute  against  this  charter,  void, 

81.  a. 
Why  said  to  be  made  20  H.  3,  when  in  truth  it  was 

9  H.  3.  43.  a. 
Magna  Charta,  c.  2,  of  reliefs,  36.  a.  83.  b.  106.  a. 
__—  c.  4,  of  waste,  53.  b. 

_ — , —  c.  7,  of  quarantines,  32.  b. 

■         c.  11,  of  common  pleas,  71.  b. 

,  c.  20,  of  castleguaid,  70.  a. 

— — —  c.  29,  of  wager  of  law.    Who  said 

to  be  balUvus  within  this  statute,  168.  b. 

c.  32,  of  alienation  of  part  of  the 


tenancy,  43.  a. 

— -  c.  36,  of  mortmain,  2.  b. 


Merton,  Edit.  20  Regis  H.  3- 

Merton,  c.  1,  of  dower,  32.  b. 

c.  3,  of  redisseisin,  154,  a.  and  b. 

c.  5,  of  usury  against  an  infant,  246.  b. 

c.  9,  of  wards,  76.  a,  80.  a.  81.  a. 

c.  8,  of  limitation,  114.  b.  116.  a. 

Marlbridge,  Edit.  52  Regis  H.  3. 

MarUmdge,  e.  17,  of  wards,  what  shall  be  said 
Ugitima  etas  within  this  statute  for  the  heir  to 
have  an  account  against  the  guardian  in  socage, 

89.  a. 
-  c.  22,  of  replevins,  145.  b. 

_ c.  ult.  which  giveth  a  writ  of  entry  in 

the  post,  238.  b.  239.  a. 

Westm.  1.  Edit.  Anno  3  Regi*  &  *• 

Westm.  1,  c.  13,  of  rapes,  123.  b. 

c.  21,  of  waste  by  guardians,  53.  a. 

■  c.  26,  of  extortion,  368.  b. 

c.  36,  of  ayde  pur  file  marier  et  faire  fits 

chwaler,  162.  b. 

c.  38,  of  limitation,  114.  a.  115.  a. 

——  c.  40,  of  counterplea  of  voucher,  358.  b. 


Glocester,  Edit.  Anno  6  Reg.  E.  t. 

Gbcester,  a.  1,  of  damages,  359.  b.  360.  a. 

< c.  3,  of  collateral  warranty,  and  the  ex- 
position of  the  several  parts  of  this  statute,  365. 
a.  b.  366.  a*  381.  a.  and  b.  382.  a.  and  b.  383. 
a.  and  b. 

c.5,  of  watte,  53.  b.  54.b.200,b.  247.  b. 


355.  b. 


c.  6,  of  mortdanceetor  given  to  the  heirs 
of  several  degrees  from  the  common  ancestor, 
164.  a. 

c.  11,  of  resceit  of  tenant  for  years,  ecc. 


and  its  exposition,  and  to  what  persons  it  ex- 
tended), 46.  a.    Vide  Stat  21  H.  8.  c.  15. 

De  Religiosisy  Edit.  Anno  7  Regis  E.  1. 
De  Rel.  cap.  1,  of  mortmain,  2.  b. 

Acton  Burnett,  Edit.  Anno  11  E.  1. 
Acton  Bur.  cap.  1,  of  recognisance,  289.  b. 

West.  2.  Anno  13  Reg.  E.  1. 

Westm.  2,  cap.  1.  De  donit  conditionalibug,  and  what 
alienations  are  restrained  by  this  statute,  and 
what  not,  18.  b.  19.  a.  24.  a.  223.  b.  224.  a.  262.  a. 
327.  b. 

The  occasion  of  making  this  statute,  and  the  com* 
mendation  of  the  makers  thereof,  19.  a.  392.  b. 

Westm.  2,  cap.  3,  of  cui  in  vitd,  and  the  resceit  of 
femes,  280.  a.  352.  b.  353.  a.  355.  a.  b.  356.  a. 

—  cap.  4,  which  giveth  a  quod  ei  deforceat,  and 
the  exposition  of  it,  and  to  what  persona  and 
actions  it  extendeth,  331.  b.  354.  b.  355.  a.  and  b. 
356.  a. 

cap.  5,  of  quare  impedit  and  darrein  pre- 


sentment, 344.  b. 

cap.  9,  of  forejudger  of  mesnes,  and  ttTwhat 

persons  this  statute  extendeth,  and  to  what  not, 
100.  a.  b. 

cap.  12,  of  auditors  and  account,  89.  a. 


295.  a. 

cap.  13,  of  appeals,  139.  b.  289.  a. 

cap.  18,  of  elegit  and  executions,  and  how 


the  sheriff  ought  to  demean  himself  therein, 
289.  b. 

cap.  21,  of  cessavit,  154.  a. 

cap.  23,  of  waste  by  jointenants  and  tenants 


in  common,  200.  b. 

cap.  24,  of  a  writ  of  entry  in  contimili  casu\ 


54.  b. 

—  cap.  26,  of  double  damages  in  a  reojsteiain* 
154.  a. 

■  cap.  35,  of  ravishment  of  ward,  136.  b. 

—  cap.  38,  of  jurors,  158.  a. 
cap.  45,  of  execution  by  scire  facias  after  the 


year,  291.  a. 

De  Mercatoribus,  Edit.  Anno  1 3  Reg.  E.  1 . 

De  Mercatoribta,  cap.  1,  of  recognizance,  and  the 

exposition  of  the  parts  of  this  statute,  286.  b. 

290.  a. 
Anno  18  E.  1,  quia  emptor*  terrarum,  43.  b.  98.  b* 

143.  a. 
Anno  28  E.  1,  artic.  super  chart,  cap.  9,  of  jarors, 

152.  a. 

Stat 
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Stat.  Edit.  Tempore  Regis  E.  3. 

Ammo  1 JB.  3.  cap.  12,  of  alienations  without  licence, 
43.  b. 

Ammo  25  E.  3.  cap.  19,  of  protections,  quia  indebit', 
131.  b. 

Anno  31  £.  3.  cap.  11,  of  administrator!,  133.  b. 

Anno  34  £.  3.  tap.  15,  of  alienations  without  licence, 
43.  b. 

Ammo  34  JS.  3.  cap.  16,  of  nonclaim,  363.  a. 

Ammo  36  £.  3.  cap.  16,  of  counts  not  abating  for 
want  of  form,  304.  b.  Vide  title  Pleadings. 

Anno  38  £.  3.  cap.  4,  of  obligations  in  the  third  per- 
son made  void,  and  to  what  bonds  construed  to 
extend,  and  to  what  not,  329.  b.  330.  a. 

Stat.  Edit.  Temp.  Regis  R.  3. 

Anno  1  R.  3.  cap.  9,  of  feoffments  for  maintenance, 

369.  a. 
Anno  2  ft.  2.  cap.  10,  of  assises  in  confinio  comitatue, 

154.  a. 
Anno  9  ft.  3.  cap.  3,  of  villeins,  124.  b.  125.  a. 
Anno  13  ft.  3.  cop*  3,  of  placing  officers  of  justice, 

134.  a. 
Anno  16  ft.  2.  cap.  5,  of  prcnutntrt,  130.  a. 

Stat.  Edit.  Temp.  Regis  H.  4. 

Anno  1  H.  4.  cop.  6,  concerning  grants  by  the  king, 
and  what  persons  are  restrained  by  this  act,  and 
what  not,  133.  a. 

Anno  2  H.  4.  cop.  7,  of  nonsuits,  139.  b. 

Anno  4  H.  4.  cap.  17,  of  age  to  enter  into  religion, 
167.  a. 

Stat.  Edit.  Temp.  Regis  H.  5. 

Ammo  2  JF.  5.  cap.  3,  of  jurors,  and  how  expounded 
by  equity,  272.  a.  b. 

Stat.  Edit.  Temp.  Regis  H.  6. 

Ammo  8  H.  6.  esp.  9,  of  forcible  entry,  257.  b. 

Stat.  Edit.  Temp.  Regis  H.  7. 

Anno  4  H.  7.  cop.  17,  of  the  wardship  of  the  heir  of 

entity  que  uts,  84.  b. 
Anno  4  H.  7.  cop.  24,  of  fines,  263.  a.  326.  a. 

972.  a.  b. 
Anno  11  H.  7.  cap.  20,  of  discontinuance  of  women's 

jointures,  and  what  shall  be  said  an  alienation  of 

the  wife  within  the  statute,  and  what  not,  826.  b. 

366.  b.  366.  a,  381.  a. 
Anno  19  H.  7.  cap.  15,  of  uses,  91.  a.  117.  a. 

Stat.  Edit.  Temp.  Regis  H.  8. 

Ammo  7  H.  8.  cap.  4,  of  avowries  by  recoverors, 
104.  h. 

Anmo  21  H.  8.  cap.  4,  of  sale  of  lands  by  executors, 
113.  a. 

Ammo  21  H.  8.  cap.  15,  of  falsifying  recoveries  by 
lessees  for  years,  and  of  avowries  by  the  reco- 
verors, 46.  a.  104.  b. 

Ammo  21  H.  8.  cap.  19,  of  avowries,  and  the  exposi- 
tion of  several  parts  of  the  statutes,  268.  b. 
.     Ji2.au 
Anno  23  //.  8.  cap.  3,  of  attaints,  291.  a. 
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Anno  23  H.  8.  esp.  5,  of  giving  the  special  matter  in 
evidence,  by  an  officer  authorised  by  the  commis- 
sion of  sewers,  213.  a. 
Anno  23  H.  8.  cap.  9,  of  recognizance  and  statute- 
staple,  and  the  exposition  of  the  parts  of  this 
statute,  289.  b.  290.  a.  Fids  Stat.  32  H.  8. 
cap.  6. 
Anno  26  H.  8.  esp.  13,  of  forfeiture  of  lands  for 
treason,  372.  b.  392.  b. 

Anno  27  H .  8.  cap.  10,  of  uses,  187.  b.  237.  a.  272.  a. 

287.  a. 
Anno  27  H.  8.  cap.  eod.  of  women's  jointures,  and 
what  shall  be  said  a  good  jointure  with  this 
statute,  and  what  not,  S6.  b.  per  tot.  pag.    Vide 
tit.  Dower. 

Anno  28  H.  8.  cap.  15,  of  trial  before  commissioners, 
for  piracy,  robbery,  &c.  upon  the  sea,  391.  a. 

Anno  32  H.&.  c.  1,  and  34  H.  8.  c.  5,  of  wills  and 
wardships,  and  the  exposition  of  the  several 
parts  of  these  statutes,  76.  a.  78.  a.  per  tot.  pag.  b. 
111.  b.  per  tot.  pag. 

Anno  32  H.  8.  c.  2,  of  limitations,  and  what  actions 
and  services  shall  be  said  within  the  statute,  and 
what  not,  115.  a. 

Anno  32  H.  8.  c.  5,  of  extents  and  executions,  and 
the  exposition  of  the  several  parts  of  this  statute, 
298.  b. 

Anno  32  H.  8.  c.  7,  of  tithes,  and  the  remedy  for 
them,  159.  a. 

What  shall  be  said  a  pretensed  right  or  title  within 
this  statute,  and  what  not,  369.  a. 

What  persons  may  buy  or  sell  a  pretensed  right 
or  title  within  this  statute,  and  what  not, 
869.  a.  b. 

Of  what  estate  such  pretensed  right  may  be,  ibid. 

By  what  way  or  means  such  person  may  gain 
such  pretensed  right  or  title,  and  by  what  not, 
369.  b. 

Anno  32  H.  8.  c.  28,  of  leases  by  tenants  in  tail* 
husband  and  wife,  and  spiritual  corporations,  and 
what  things  requisite  to  the  perfection  of  such 
leases,  and  what  not,  44.  a.  and  b.  333.  a. 

Anno  32  H.  8.  c.  eod.  of  discontinuance  of  the  wife's 
estate  by  the  husband,  and  the  exposition  of  the 
several  clauses  in  this  branch  of  the  statute, 
326.  a.  per  tot.  pag. 

Anno  32  H.  8.  c.  31,  of  recoveries  suffered  by  te- 
nants for  life,  362.  a.    Vide  Stat.  14  Elix.  c.  8. 

Anno  32  H.  8.  c.  82,  of  partition  between  join  tenants 
and  tenants  in  common,  and  the  exposition  of 
the  parts  of  this  statute,  169.  a,  173.  a.  b.  187.  a. 

Anno  32  H.  8.  c.  38,  of  descents  which  take  away 
entries.,  and  the  exposition  of  the  several  parts 
of  this  statute,  238.  a,  265.  a.  Vide  tit.  Entry 
Congeable. 

Anno  32  H.  8.  c.  34,  of  conditions,  and  the  exposi- 
tion of  the  several  parts  of  this  statute,  and  what 
person  shall  take  advantage  of  the  condition  with- 
in this  statute,  and  what  not,  215.  a.  b. 

Anno  32  H.  8.  c.  36,  of  tines,  372.  b.  Vide  Stat. 
4  H.  7.  c.  24. 

Anno  32  H.  8.  c.  37,  of  remedy  for  the  arrearages 
of  rents,  and  the  exposition  of  all  the  parts  of 
this  statute,  162.  a.  and  b.  per  tot.  pag.  351.  b. 

Anno  32  H.  8.  c.  38,  of  marriages,  235.  a. 

Anno 32  H.  8.  c.  46,  and  33  H.  8.  <?.  21,  concerning, 
the  erection  of  the  court  of  wards,  77.  a. 

Anno  34  H.  8.  c.  5,  of  wills  and  wards.  Vide  Stat. 
32  H.  8.c.  1. 

Anno  34  H.  8.  c.  20,  of  recoveries  against  tenant  in 

h  4  tail, 
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tail,  the  reversion  or  remainder  in  the  king,  and 
the  exposition  of  the  several  part*  of  this  statute* 
335.  a.  372.  b.  373.  a. 
Anno  35  H.  8.  e.  9.  of  trial  of  treason  committed 
out  of  the  realm,  261.  b. 

Stat.  Edit.  Temp.  Regis  E.  6. 

Anno  2  E.  6.  e.  6,  of  remedies  for  subtraction  of 
predial  tithes,  159.  a. 

Anno  9  E.  6.  e.  8,  concerning  the  finding  of  offices, 
and  the  several  benefits  arising  by  the  same  sta- 
tute, 77.  b.  per  tot.  pag.  245.  a. 

Anno  3  6)  4  E.  6.  e.  4,  of  pleading  a  constat  or 
inspeiimm  of  the  king's  letters  patents,  225.  b. 

ruu  sux.  n  Eiiic.  a. 

Stat.  Edit.  Temp.  Regince  Eliz. 

Anno  IS  Eliz.  e.  6,  of  pleading  a  constat  or  inspexi- 

mus  of  the  king's  letters  patents,  225.  b.    Vide 

Stat.3  4  4  E.  6.  c.4. 
Anno  13  Eliz.  c.  10,  of  leases  by  ecclesiastical  cor- 
porations, and  the  exposition  of  the  parts  of  this 

statute,   and  why  made,  44.  a.  and  b.     Vide 

Stat  32  H.  8.  c.  28. 
Anno  13  Eliz.  c.  15,  against  fraudulent  conveyances, 

b\c.  and  how  it  shall  be  extended  by  equity,  76.  a. 

290.  b. 
Anno  14  Elix.  c.  8,  of  feigned  recoveries  suffered  by 

tenant  for  life,  280.  b.  356.  a.  362.  a. 
Anno  18  Elix.  c.  10,  of  leases  by  spiritual  persons, 

44.  a.  and  b.      Vide  Stat  32  H.  8.  c.  28.  and 

13  Elix.  c.  10. 
Anno  12  Elix.  c.  4,  of  fraudulent  conveyances,  6)c. 

and  who  shall  be  said  a  purchaser  within  this 

statute,  and  who  not,  3.  b.  290.  b. 
Anno  27  Eliz.  c.  6,  of  jurors,  272.  b. 
Anno  31  Eliz.  c.  6,  of  simony,  and  the  exposition  of 

it,  120.  a, 

Stat.  Edit.  Temp.  Regis  Jacobi. 

Anno  1  Jac.  c.  3,  of  estates  made  to  the  king  by 
bishops,  44.  a.  Vide  Stat.  13  Eliz.  c.  10.  and 
18  Elii.  c.  10. 

Anno  7  Jac  c.  5,  of  riving  a  special  matter  in  evi- 
dence by  the  king's  officers,  288.  a.  Vide  Stat 
23  H.  8.  c.  5. 

Statute-Merchant  and  Staple.  ^Exe- 
cution, Stat.  Acton  Burnett,  Stat.  De 
Mercatoribus,  Stat.  33  H.  8.  c.  5. 

Stethe  or  Stede. 
What  it  is,  4.  b. 

Steward.    See  Courts. 

The   etymology   and   signification   of   the  word 

(seneschal),  61.  a.  b. 
The  office  and  duty  of  a  steward  of  a  manor,  61.  b. 
The  retainer  of  a  steward  of  a  court,  good  without 

deed,  ibid. 

In  what  courts  the  steward  is  judge,  and  in  what 
not,  58.  a. 

Stowe. 

What  it  is,  4.  b. 


Summons  and  Severance.    See  Detinue. 

Summons,  what  and  whence  derived,  158.  b. 

The  several  kinds  of  summons,  and  by  what  persons 

it  ought  to  be  made,  ibid. 
Severance  what,  and  the  divers  sorts  of  severance, 

139.  b. 

Surrender.     See  Copyhold,  Waste. 

The  description  of  a  surrender,  337.  b. 

The  several  kinds  of  surrenders,  338.  a. 

Where  and  how  a  future  interest  may  be  surren- 
dered, 338.  a. 

Where  and  of  what  things  a  surrender  shall  be 
good  without  deed,  and  where  and  of  what  not, 
338.  a. 

Where  the  acceptance  of  a  void  estate  shall  be  a 

surrender,  218.  b. 
Where  the  feoffment  of  a  particular  tenant  to  him 

in  the  reversion  or  remainder  shall  amount  to  a 

surrender,  42.  a.  252.  a. 
Where  tenant  for  life  and  he  in  the  reversion  join 

in  a  feoffment  by  parol,  this  shall  be  a  surrender 

of  the  tenant,  ana  the  feoffment  of  him  in  the 

reversion,  302.  b. 
Where  tenant  for  life  makes  a  lease  for  his  own 

life  to  his  lessor,  the  remainder  to  his  lessor  and 

a  stranger  in  fee,  this  shall  be  a  surrender  for  one 

moiety,  and  forfeiture  for  the  other,  355.  a. 
Where  and  to  what  respects  a  particular  estate  after 

surrender  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  838.  a.  b. 
Where  a  surrender  to  one  jointenant  shall  enure  to 

both,  192.  a.  214.  a. 

Where  a  surrender  upon  condition  shall  i>e  good, 
218.  b. 

Where  a  freehold  and  inheritance  may  be  conveyed 
by  surrender  in  court,  59.  b. 

Suspense.  See  Curtesy,  Discent,  Extin- 
guishment, Grants,  Knight  Service, 
Warranty. 

The  signification  and  derivation  of  the  word. 
313.  a. 

Where  a  seigniory  or  rent-service  may  be  suspended 
in  part,  and  in  esse  for  part,  and  where  not, 
148.  b. 

To  what  purposes  a  seijjniory  suspended  in  part  of 

the  estate  shall  be  said  to  continue,  and  to  what 

not,  314.  a. 
Where  a  thing  in  suspense  in  the  ancestor  shall 

takeeffect  by  discent  in  his  heirs,  313.  a.  b. 
Where  the  debtor  makes  the  debtee  his  executor, 

the  debt  is  in  suspense,  264.  b. 
Where  by  the  intermarriage  of  a  feme  executrix 

with  the  debtor,  the  debt  shall  be  in  suspense, 

ibid. 

Tail.  See  Attornment,  Conditions,  De- 
vise, Discontinuance,  Entry  Congeable, 
Heirs,  Leases,  Prcemunire,  Quid  Juris 
Clamat,  Recoveries,  Stat.  4  H.  7.  c.  24. 
32  H.  8.  c.  28.  32  H.  8.  c.36.  34  H.  8. 
c.  20.  26  H.  8.  c.  23.  Warranty. 

The  etymology  and  derivation  of  the  word  (tain. 
18.  b.  22.  a.  *     y' 
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The  division  of  estates  tail,  19.  b. 
The  description  of  a  tenant  in  general  tail,  19.  b* 
The  description  of  a  tenant  in  special  tail,  20.  b* 
What  things  may  be  intailed,  and  what  not,  19.  b. 

20.  a.  592.  b. 

Where  an  estate  tail  may  be  created  without  the 

word  (heirs),  20.  b. 
Where  it  may  be  created  without  the  word  (body), 

29.  b. 
Where  without  the  word  (engendered),  20.  b. 
What  things  incident  to  an  estate  tail,  224.  a. 
Where  by  a  gift  in  tail  a  reversion  is  settled  in  the 

donor,  22.  a.  b. 
Where  the  will  of  the  donor  in  estates  tail  shall  be 

observed,  and  where  not,  20.  b.  21.  a.  24.  b. 
Where  a  man  shall  inherit  performam  dotd,  who  is 

not  issue  of  the  body  of  the  donee,  20.  b.  26.  b. 

220.  a. 
The  tenure  between  such  donor  and  donee,  and 

where  the  tenant  shall  hold  as  his  donor  holds 

over,  and  where  not,  23.  a. 
A  gift  to  a  man    and  a  woman  not  married,  or 

where  one   or    both   are  severally  married,  and 

to  the  heirs  of  their  bodies,  a  good  tail,  20.  b. 

25.b. 
Where  a  man  may  convey  an  estate  to  himself  in 

tail,  22.  b. 
A  gift  to  a  woman  and  two  men,  and  the  heirs  of 

their  bodies,  how  it  shall  enure,  25.  b.  184.  a. 
A  gift  to  two  husbands  and  their  wives,  and  the 

heirs  of  their  bodies,  how  it  shall  enure,  25.  b, 
A  eift  to  one  and  his  heirs,  to  have  to  him  and 

the  heirs  of  his  body,  6)  2  concerto,  what  estate, 

21.  a. 

A  gift  to  a  man  and  the  heir  of  his  body,  et  uni 

herediipthu  fucredis,  a  good  tail,  22.  a. 
Where  the  issue  male  inheritable  perfornum  doni, 
ought  to  convey  himself  by  males,  and  the  fe- 
male by  females,  25.  a.  377.  a. 
Where  upon  a  gift  the  husband  shall  take  in  special 
tail,  and  the  wife  nothing,  or  but  for  life,  6)  i  eon' 
fro,  and  where  construction  shall  be  made  accord- 
ing to  the  inclination  of  the  word  (heirs),  26.  a, 
per  tot,  pat. 
A  gift  to  the  husband  and  wife,  and  the  heirs  of  the 
body  of  the  survivor,  what  estate,  and  when  said 
to  vest,  26.  a. 
A  gift  to  a  man  and  his  heirs  of  the  body  of  such 
a  feme  a  good  tail,  and  they  shall  be  intended  to 
be  gotten  by  the  donee,  26.  b. 

A  eift  to  a  man  and  the  heirs  of  the  bodv  of  his  far 
ther,  a  good  tail ;  teens  of  a  gift  to  him  and  the 
heirs  of  Is  body,  $<?.  26.  b.  27.  a. 

A  gift  to  a  man  and  his  heirs  males  or  females,  a  fee 
simple;  teem  of  a  devise,  27.  a. 

A  gift  to  one  and  the  heirs  males  of  his  bodv,  with 
condition  to  revert  if  he  die  without  heirs  females 
of  his  body,  a  void  condition,  164*  a. 

A  gift  to  a  man  to  have  to  him  and  the  heirs 
males  of  his  body,  and  to  him  and  the  heirs  fe- 
males of  bis  body,  bow  it  shall  be  construed, 
377.  a.  . 

Where  and  what  leases  by  tenant  in  tail  shall  bind 
his  issue  at  this  day,  and  where  and  what  not, 
44.  a.  b. 

Where  a  charge  in  fee  by  tenant  in  tail  upon  the 
land,  shall  bind  his  issue,  and  where  not,  343.  b. 

What  actions  in  the  realty  tenant  in  tail  may  have, 
and  what  not,  326.  b. 

What  act  or  conveyance  was  a  bar  to  an  estate- 
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tail  at  the  common  law,  and  what  at 

372.  a.  b. 

Where  an  estate  tail  may  be  barred  at  this  day, 
notwithstanding  a  reversion  or  remainder  in  the 
king,  and  where  not,  372.  b.  373.  a.  375.  a. 

A  recovery  in  a  writ  of  right  or  eetmtvit,  no  bar, 

373.  a. 

A  release  by  tenant  in  tail,  no  bar  to  his  issue  of  a 
warranty  intailed,  attaint,  or  writ  of  error,  20.  a. 
392.  b.  393.  a. 

Tail  after  Possibility  of  Issue  Extinct. 

The  description  of  a  tenant  in  tail  after  possibility, 
and  why  so  called,  27.  b.  28.  a. 

The  privileges  which  such  tenant  hath  above  those 
of  a  lessee  for  life,  27.  b.  28.  b,  316.  a, 

The  qualities  of  his  estate  agreeing  with  kthose  of  a 
lessee  for  life,  28.  a. 

Where  bis  assignee  shall  not  have  those  privileges, 
28.  a,  316.  a. 

By  what  means  such  estate  may  be  created  and  al- 
tered, and  by  what  not,  28.  a. 

What  persons  may  be  tenants  after  possibility,  and 
what  not,  28.  b. 

Taint  and  Tainland* 
What  they  are,  5.  b.  86.  a* 

Tallage* 

What  persons  are  freed  by  law  from  tallage,  31.  a. 
75.  a. 

Tenant. 

Description  of  the  word,  1. 

Tenant  at  Will,  and  Sufferance.  See 
Emblement,  Release,  Stat.  6  Annce, 
c.  18. 

The  description  of  a  tenant  at  will,  55.  a. 

What  shall  be  said  a  determination  or  countermand 

of  the  will  of  the  lessor,  and  what  not,  55.  b. 

57.  b. 
What  shall  be  said  a  determination  in  law  of  the 

will  of  the  lessee,  and  what  not,  and  why,  55.  b. 

57.  a. 
What  profit  such  lessee  shall  have  which  comes  by 

his  own  manurance  after  the  will  determined, 

and  what  not,  55.  b.  56.  a. 
Where  he  shall  have  the  corn,  and  where  not,  and 

why,  55.  a.  b. 
The  remedy  which  he  hath  to  come  by  the  corn  or 

other   goods    after  the  will  determined,  55.  a* 

56.  a. 

Where  a  tenant  at  will  shall  be  punished  for  waste, 

and  where  not,  57.  a. 
Cannot  determine  his  will  before  or  after  the  day 

of  payment,  55.  b. 
What  remedy  the  lessor  hath  for  a  rent  reserved 

upon  a  lease  at  will,  57.  b. 
The  difference  between   a  tenant  at  will  by  the 

common  law,  and  by  the  custom,  62.  b.  63.  a. 

93.  b. 
Who  properly  said   to  be  a  tenant  at  sufferance, 

57.  b.  271.  a. 

Where 
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Where  the  termor  continuing  in  possession  after  his 
estate  ended,  shall  be  a  tenant  at  sufferance,  or  a 
disseisor,  at  the  election  of  his  lessor,  57.  b. 

The  difference  between  a  tenant  at  will  and  at  suf- 
ferance, ibid. 

Where  a  guardian  in  chivalry  holding  over  hit 
estate,  shall  be  an  abator,  271.  a. 

Tenants  in  Common.  See  Accompt, 
Grants,  Jointenants,  Partition,  Stat. 
Wert.  9.  c.  93.  39  H.  8.  c.  39.  4  and 
5  Anna,  Quare  Impedit>  Waste. 

Tenancy  In   common  described,  and  whence  so 

called,  188.  b. 
Where  a  gift  to  two  in  their  politick  capacities,  or  to 

one  in  his  politick  and  another  in  his  natural 

capacity,  shall  enure  to  them  in  common,  189.  b. 

190.  a. 
Where  a  man  may  be  tenant  in  common  with  him- 
self, and  where  with  himself  and  another,  190.  a. 

19$.  b. 
Where  a  verdict  finds  that  a  man  hath  duas  partes 

mantrii  in  ttes  divisas,  this  shall  not  be  intended 

in  common ;  secus  where  it  is  dividendas,  190.  b. 
Where  tenants  in  common  may  be  by  prescription. 

195.  a.  b. 
Where  and  in  what  actions  tenants  in  common  shall 

join,  and  where  and  in  what  they  ought  to  sever, 

195.  b.  196.  a.  197.  a.  b.  196.  a.  b. 
Where  in  an  action  by  two  tenants  in  common,  the 

release  of  one  to  the  defendant  shall  go  in  benefit 

to  his  companion*  197.  b. 
Where  a  joint  action  between  tenants  in  common 

shall  survive,  and  where  not,  198.  a. 
Where  tenants  in  common  may  make  partition,  and 

what  partition  between  them  shall  be  good,  and 

what  not,  190.  b. 
Where   tenants  in  common  may  be  of  chattels, 

198.  a,  b.  199.  a. 
Where  and  what  actions  one  tenant  in  common  may 

have  against  his  companion,  and  where  and  what 

not,  199.  b.  900.  a.  and  b. 

Tender  and  Refusal-  See  Avowry,  Con- 
dition, Homage,  Marriage,  Mortgage. 

The  signification  of  the  word  (tender),  911.  a* 

Where  upon  tender  of  money,  &c.  a  refusal  by  the 
party  shall  be  a'  perpetual  bar  to  him  for  the 
same  money,  and  where  not,  907.  a.  per  tot,  pag. 
209.  a.  b. 

Where  a  tender  and  refusal  without  uncart  prist 
shall  be  a  good  plea  in  debt  upon  an  obligation, 
and  where  not,  207.  a. 

Where  a  tender  of  money  in  bags,  without  showing 
or  telling,  shall  be  sufficient,  208.  a. 

Where  a  tender  and  refusal  shall  give  a  third  per- 
son a  title  of  entry  or  forfeiture,  and  where  not, 

209.  a. 

Where  no  place  is  expressed  in  the  condition  for 
payment  of  money  or  performance  of  other  acts, 
where  tender  and  performance  ought  to  be  made, 

210.  a.  b.  211.  a.  b.  212.  a. 

TeneUare  or  Tanellare. 
The  signification  of  the  words,  5.  a. 


Tenure.  See  Reservation,  Stat.  Magna 
Charta,  cap.  23,  and  for  each  Tenure 
see  its  proper  Title. 

The  several  acceptations  in  law  of  the  word  (tenure), 
1.  a. 

By  a  grant  of  all  tenements  what  shall  pass,  0.  a. 
19.b.l54.a.  * 

Where  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  statute  of  quia  empt.  terrarum, 
and  where  not,  41.  a. 

The  division  of  tenures,  95.  a. 

The  tenure  between  the  donor  and  donee  in  tail, 
since  the  statute  of  Westm.  2,  and  how  construed, 
28.  a.  I4S.  a. 

What  said  to  be  a  tenure  t*  cupite,  and  whence  no 

called,  108.  a. 
Where  a  tenure  may  be  of  the  king  as  of  his  person, 

and  no  tenure  in  capite,  108.  a. 
Tenure  by  coinage,  what,  106.  b. 
Tenure  to  be  vantrarius  regis  donee  ususfuerit  pari 

solmrum  pretii  4  d.  09.  b. 
Tenure  to  be  a  hangman,  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king, 

65.  a. 

Cannot  be  immediately  of  several  lords,   81.  a. 

150.  b. 
Cannot  be  of  one  lord  by  doing  service  to  another. 

88.  a.  150.  b. 

Testament.    See  Devise,  Executors. 

The  etymology  of  the  word,  822.  b. 
Testamentum,  quid  et  quotupUx,  111.  a. 
The  favourable  exposition  of  testaments,  112-  a. 
Where  land  shall  pass  by  wills  nuncupative,  and 

where  not,  111.  a. 
Where  a  warranty  may  be  created  by  a  will,  and 

where  not,  868.  a. 
At  what  age  an  infant  may  make  a  will,  and  at 

what  not,  89.  b. 

Testimonies.     See  Challenge,   Evidence, 

Juror. 

What  person  capable  to  be  a  witness,  and  what  not, 

6.  a.  b. 
Where  the  witnesses  shall  be  joined  to  the  inquest 

for  the  trial  of  a  deed,  6.  b. 
In  what  cases  a  woman  admitted  to  be  a  witness, 

and  in  what  not,  6.  b.  25.  a. 
Where  the  party  to  the  usurious  contract  shall  not 

be  a  witness  in  an  information  against  an  usurer, 

6.  b. 

Tillage. 

The  commendation  of  agriculture,  and  how  respected 
in  law,  85.  b. 

How  husbandmen  anciently  were  called,  5.b. 
The  inconveniences  which  come  to  the  common* 
wealth  by  converting  tillage  into  pasture,  85.  b. 

Time.  See  Condition,  Day,  Stat.  Mertonf 
c.  8.  West.  1.  c.  38.  33  H.  8.  c.  2. 
1  Joe.  i« 

What  said  to  be  time  of  limitation,  and  the  several 
sorts  of  it  to  several  purposes,  114.  b.  115.  a. 

The  time  of  limitation  in  actions  anciently,  and. at 
this  day,  115.  a. 

What. 


COMMENTARY   UP 

TR 

What  said  to  be  time  of  memory,  lit.  b.  114  a. 

115.  a. 
Where,  mod  to  what  purposes  the  law  hath  limited 

a  year  and  a  day  to  be  a  legal  and  convenient 

time,  254.  b. 
Retainer  of  a  servant  generally,  for  what  time  it 

shall  be  construed,  42.  b. 
What  time  sufficient  to  gain  a  name  by  reputation, 

and  what  not,  3.  b. 

Tithes.    See  Stat.  32  H.  8.  c.  7. 
2  E.  6.  c.  6. 

How  they  became  temporal  inheritances,  and  the 
several  remedies  for  them  at  this  day  in  the  tem- 
poral courts,  159.  a, 

Title.     See  Right. 

The  derivation  and  description  of  a  title,  345.  b. 
The  generality  of  the  word,  and  how  every  right  is 

a  title,  but  not  e  contra,  345.  b.  347.  b. 
Where  by  the  release  of  a  right,  a  title  is  released, 

ace  eonverso,  345.  b. 


Town. 


What  it  is,  115. 


Traverse.  See  Issue,  Office,  Pleading, 
Stat.  2  E.  6.  c.  8. 

Where  a  traverse  shall  be  admitted  on  a  traverse, 

and  where  not,  282.  b. 
Traverse  of  the  place,  how  to  be,  ibid. 

Treason.  See  Accessory,  Attainder, 
Escheat,  Felony,  Stat.  26  H.  8.  c  13. 
35  H.  8.  c.  2. 

Where  the  party  arraigned  for  treason  stands  mute 
he  shall  nave  judgment  by  attainder  as  if  he  were 
convicted,  391.  a. 

An  intent  to  murder  the  queen,  treason,  133.  h. 

Trespass.     See  Continual  Claim,  Release* 
Stat.  6  Anna,  c.  15. 

Tnuugrmw,  quid  et  wide,  57.  a. 

Trespass,  quart  consangumeum  et  h*redcm  eepit,  by 

whom  it  lies,  and  against  whom,  and  against  whom 

not,  84.su 
Where  \\  lieth  by  the  copyholder  against  his  lord, 

00.  b.  61.  a. 
Where  the  abbot  and  monk  shall  have  trespass  for 

beating  the  monk,  132.  b. 
Where  the  lessor  shall  have  trespass  against  his  lessee 

at  will,  or  his  assignee  before  entry,  57.  a. 
No  accessories  in  trespass,  57.  a. 

Trial.  See  Baron,  Bastardy,  Challenge, 
Demurrer,  Juror,  Nobility,  -Plenarty, 
Record,  Stat.  35  if.  8.  c.  3.  Venire, 
Verdict. 

Trial,  quid  et  quotupUr,  124.  b.  125.  a. 
Tbe  antiquity  of  trial  by  twelve  men,  155.  b. 
How  the  law  delighteth  in  the  number  of  twelve, 
145.  a. 
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Trials  otherwise  than  by  a  jury  of  twelve  men,  74.  a. 
In  trials  from  what  place  the  jury  ought  to  come,  and 

from  what  not,  125.  a.  b. 
Where  upon  issue  of  heir  or  not  heir,  trial  shall  be 

where  the  birth  is  alleged,  and  not  where  the 

land  lieth,  et  i  converto,  125.  b. 
Upon  issue  quod  rex  nan  eoncomt,  &c.  trial  shall  be 

where  the  land  lieth,  and  not  where  the  letters 

patent  bear  date,  ibid. 
Wnen  the  matter  eztendeth  into  a  place  at  common 

law,  and  a  place  within  a  franchise,  where  it  shall 

be  tried,  ibid. 
Where  one  defendant  pleads  to  the  writ,  and  the 

other  to  the  action,  which  shall  be  tried  first, 

ibid. 
Where  the  plea  of  one  defendant  being  to  part,  and 

the  Plea  of  the  other  to  the  whole,  that  which 

goeth  to  the  whole  shall  be  tried  first,  and  where 

not,  125.  b. 
Where  a  matter  alleged  out  of  the  realm  may 

receive  trial,  and  how,  261.  a.  b. 
Where  the  original  act  is  done  within  the  realm,  and 

part  out  of  the  realm,  upon  which  issue  is  taken, 

now  this  shall  be  tried,  and  whence  the  jury  shall 

come,  101.  b. 
How  murder  done  in  a  foreign  country  may  be  tried 

and  punished  here,  74.  a.  161.  a. 
Where  one  dies  within  the  realm  upon  a  wound  given 

out  of  the  realm,  how  it  shall  be  tried,  74.  b. 
In  what  oases  a  certificate  shall  amount  to  a  trial, 

74.  a. 
How,  and  by  whom  the  reasonableness  of  a  thing 

shall  be  tried,  56.  b.  50.  b.  62.  a. 
Where  a  nobleman  being  arraigned  shall  be  tried  by 

his  peers,  156.  b.  204.  a. 
Of  things  done  beyond  sea,  how  to  be,  261. 

Tuatie. 
What  tteoto  is,  4.  b. 

Vaccaria. 
The  signification  of  it,  5.  b. 

Valuation.    See  Dower,  Livery,  Primer 
Seisin,  Marriage. 

The  estate,  revenue,  and  valuation  of  a  duke,  earl, 

baron,  flfc  69.  a.  83.  b. 
The  revenue  and  valuation  of  a  knight,  66.  b.  69.  a. 
The  livelihood  and  valuation  of  a  yeoman,  60.  a. 

Venire*    See  Trial. 

Ventre  Inspiciendo. 
The  form  of  such  writ,  and  where  it  lieth,  8.  b. 

Verdict*    See  Attaint,  Issue,  trial. 

The  signification  and  derivation  of  the  word,  226.  a» 
Tbe   several  kinds   of  verdicts,  226.  b.  227.  b. 

228.  a, 
The  form  of  a  general  verdict,  226.  b. 
When  a  bar,  278.  b. 
Where  a  special  verdict  may  be  found  upon  a  slight 

point  in  issue,  226.  b. 

A  verdict 
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A  verdict  finding  a  matter  incertainly,  not  good, 

227.  a.  ' 
Where  a  verdict  finds  part  of  the  issue,  and  nothing 

for  the  residue,  it  shall   be  insufficient  for  the 

whole;  secut  where  it  finds  more  than  the  issue, 

227.  a. 
Where  an  estoppel  or  a  warranty  may  be  found  by 

verdict,  227.  a. 
Where  the  jury  may  vary  from  their  verdict,  and 

where  not,  227.  b. 
Where  a  verdict  found  against  the  letter  of  the  issue 

shall  be  good,  and  where  not,  114.  b. 
Where  the  delivery  of  a  letter,  or  other  writing  of 

evidence  to  the  jury  after  their  departure  from 

the  bar,  shall  avoid  the  verdict,  and  where  not, 

227.  b. 
Where  the  jury  may  give  a  privy  verdict,  and  where 

not,  227.  b. 
A  jury  sworn  and  charged  in  case  of  life  and  mem* 

ber  cannot  be  discharged  before  verdict,  ibid. 
In  what  actions  and  upon  what  issues  a  special 

verdict  may  be  given,  227.  a.  b. 
Where  a  general  verdict  in  a  matter  in  law  shall  be 

good,  228.  a. 

Vestura  Terra* 
What  passes  by  it,  4.  b. 

Village.     See  City,  Custom,  Manor, 

Trial. 

The  description  of  village,  and  whence  so  called, 

115.  b. 
Where .  the  village  or  town  shall  be  said  in  law 

to  continue,  notwithstanding  the  decay  of  the 

houses,  115.  b. 
The  number  of  towns  in  England  and  Wales,  116.  a. 
Every  village  a  borough,  but  not  e  convene,  115.  b. 
Where  wui  tid  ville  is  pleaded,  whence  the  jury  shall 

come,  125.  b. 

Villenage  and  Villein.  See  Continual 
Claim,  Freehold,  Manumission,  Pre- 
scription. 

The  etymology  of  the  word,  116.  a. 

The  description  of  a  tenure  in  villenage,  116.  a. 

How  villeins  were  anciently  called,  116.  a* 

How  villenage  first  began,  116.  b. 

Where  a  freeman  may  hold  in  villenage,  116.  a.  b. 

117.  b. 
The  divers  kinds  of  villeins,  117.  b.  120.  a.  b. 
What  inheritances,  or  other  things  of  a  villein,  his 

lord  shall  have,  and  what  not,  117*  su 
Where  a  lessee  at  will  or  for  years,  tyc.  shall  have  the 

perquisite  of  his  villein  in  fee,  ibid.  124.  a.  b. 
In  what  right  a  bishop,  $c.  shall  be  said  seised  of  the 

perquisite  of  his  villein,  117.  a.  124.  b. 
Whepe  by  the  entry  of  the  lord  upon  his  villein 

tenant  in  tail,  his  issue  shall  be  barred  for  ever, 

117.  a. 
Where  an  alienation,  escheat,  or  discent  of  the  lands 

of  a  villein,  shall  bar  the  title  of  his  lord,  before 

entry,  118.  a.  b. 
Where  a  disseisin  to  the  villein  shall  prejudice  the 

lord  of  his  entry,  and  where  not,  118.  b.  ^ 
What  shall  be  said  a  sufficient  claim  or  seisure  by 

the  lord,  to  vest  in  him  the  property  of  his 


villein's  goods,  and  what  not,  118.  b.  145.  fc, 

283.au 
Where  laches  of  entry  or  seizure  shall  not  prejudice 

the  king  of  the  lamb  or  goods  of  his  villein,  118.  a. 

110.  b. 
Where  the  lord  may  justify  his  entry  into  land,  to 

make  claim  to  a  reversion,  or  other  profit  of  his 

villein,  119.  a.  b. 
What  shall  be  said  a  sufficient  claim  by  the  lord,  to 

vest  in  him  the  advowson  of  his  villein,  and  what 

not,  119.  b.  120.  a. 
Villein  regardant  described,  and  whence  so  called, 

120.  b. 
Who  said  to  be  a  villein  in  gross,  120.  b. 
How  a  man  ought  to  prescribe  in  a  villein  regardant, 

and  how  in  a  villein  in  gross,  121.  a. 
What  confession  in  a  court  of  record  shall  make  the 

party  a  villein,  and  what  not,  122.  b. 
Where  the  father  is  a  villein,  and  the  mother  free, 

et  e  contra,  how  their  issues  shall  be  reputed  in 

law,  123.  a. 
A  bastard  no  villein,  unless  by  his  own  confession, 

123.  a. 
Where  and  what  actions  a  villein  or  niefe  shall  main- 
tain against  their  lord,  and  where  and  what  not, 

122.  b.  124.  a.  126.  b. 
In  what  cases  the  villein  shall  be  privileged  against 

the  seizure  of  his   lord,  albeit  he  is  not  infran- 

chised,  136.  a.  b.  137.  b. 
Where  an  action  lieth  by  the  lord  against  the 

husband  for  marrying  his  niefe,  and  where  not, 

136.  a.  b. 
Where  and  what  charges  of  the  villein  upon  his 

land  are  voidable  by  the  lord  after  entry,  and 

where  and  what  not,  184.  b. 
Where  and  by  what  means  the  lord  may  be  dis- 
seised or  dispossessed  of  his  villein,  and  by  what 

not,  306.  b.  307.  a. 
Where  the  disseisee  may  seise  his  villein  regardant, 

before  re-continuance  of  the  manor,  to  which,  jfe* 

and  where  not,  307.  a. 

Vtrgata  Terrce. 
What  it  is,  5.  a.  60.  a. 

Visitor. 

What  power  he  has,  96.  a. 
Who  he  is,  345. 

Void  and  Voidable,  341.  b. 

Voucher.  See  Bastard,  Recovery  in  Value, 
Stat.  W.  2.  c.  40.    Warranty. 

The  etymology   and   signification   of  the   word, 

101.  b. 
The  several  sorts  of  vouchers,  102.  a. 
The  several  process  against  the  vouchee,  and  upon 

what  default  after  process  judgment  shall  be 

given  against  the  tenant,  and  upon  what  not, 

101.  b.  393.  a. 
Where  upon  judgment  given  against  the  tenant,  he 

shall  have  judgment  over,  against  the  vouchee, 

and  where  not,  101.  b.  393.  a. 
Where  the  tenant,  after  he  hath  been  impleaded, 

and  judgment   given,  shall  have   a  warrantia 

charUe,  or  vouch  again,  and  where  not,  102.  *» 

893.  a. 
Where  the  warranty  descends  upon  the  heir  at 

common 
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common  law,  and  the  land  to  a  special  heir,  the 
tenant  may  vouch  both,  370.  a.  b. 

Where  the  special  heir  shall  join  with  the  heir  at 
common  law  to  deraign  a  warranty  paramount, 
and  to  whom  the  recompense  in  value  shall  enure, 
376.  b. 

Where  and  how  a  man  or  his  assignee  may  vouch, 
by  reason  of  a  warranty  annexed  to  a  release  or 
confirmation  where  nothing  passed,  385.  a.  b. 

Where  a  man  may  vouch  himself  by  reason  of  a 
warranty,  300.  a.  384.  b. 

Where  the  wife  being  received  shall  vouch  her 
husband  et  e  eonveno  the  husband  himself  and 
his  wife,  albeit  the  warranty  be  in  suspense, 
390.  a. 

Where  and  how  an  infant  in  ventre  ta  mere  may  be 
vouched,  390.  a. 

Where  the  feoffee  may  vouch  as  of  lands  discharged 
of  a  rent  charge  or  seek  :  tecus  as  of  lands  dis- 
charged of  a  rent  service,  388.  b.  380.  a. 

Where  a  purchaser  shall  vouch  as  heir,  384.  b. 

Uses.  See  Intentions,  Revocations,  Stat. 
4  H.  7.  c.  17.  19  //,  7.  c.  15.  97  H.  8. 
c.  10. 

The  definition  of  an  use,  272.  b. 

The   several  ways  whereby  uses  may  be  raised, 

271.  b. 

Where  there  may  be  two  uses  in  etee  of  the  same 
land  at  the  same  time,  and  where  not,  271.  b. 

272.  a. 

What  persons  may  be  seised  to  the  use  of  others, 
and  what  only  to  their  own  use,  19.  b. 

What  shall  be  said  a  sufficient  consideration  of  blood 
to  raise  an  use,  and  what  not,  123.  a  237.  a. 

Where  uses  shall  ensue  the  nature  of  the  land, 
23.  a. 

Where  by  the  same  conveyance  an  old  use  is  re- 
voked, a  new  may  be  created,  237.  a. 

Where  a  feoffinent  is  made  to  the  use  of  a  last  will, 

-  or  of  such  persons  as  shall  be  named  in  a  last 
will,  in  whom  the  use  may  be  said  to  repose  in 
the  interim,  111.  b.  112.  a.  271.  a,  b. 

What  is  a  sufficient  consideration  to  raise  an  use, 
270.  a. 

An  unlimited  use,  when  it  remains  in  the  feoffee, 
272.  a. 

Gives  eettuy  que  um  neitherjus  in  re  not  jut  ad  rem, 
272.  b. 

Cestuy  que  use  hath  no  remedy  but  in  a  court  of 
equity,  272.  b. 

Usurpation.    See  Quare  Impedit,  Presen- 
tation. 

The  several  acceptations  of  the  word,  and  how  it 
diflereth  from  a  disseisin,  intrusion,  6fc.  277.  a.  b. 
Of  anadvowson,  how  it  operates,  402.  a. 

Wager  of  Law. 

Wager  of  law,  what,  and  the  manner  of  it,  and 

whence  so  called,  294.  b.  295.  a. 
Where  it  lieth,  and  in  what  actions,  and  where  and 

in  what  not,  172.  b.  295.  a.  per  tot.  pag. 
Where  the  husband  and  wife  shall  wage  their  law 

for    the    debt    of    the   wife   before    coverture, 

172.  h. 


W  A 

What  persons  may  wage  their  law,  and  what  not, 

172.  b.  295.  a. 
Where  a  man  shall  wage  his  law  of  another  man's 

deed,  and  where  not,  295.  a. 

Wales. 

The  etymology  of  the  word,  175.  b. 
The  principality  of  Wale*  holden  anciently  of  the 
crown  of  England,  97.  a. 

War.  See  Entry  Congeable,  Presentation* 

What  shall  be  the  time  of  peace,  and  what  the  time 
of  war,  and  how  it  shall  be  tried,  249.  a.  b. 

The  ancient  manner  of  serving  the  king  in  his  war, 
71.  a. 

Natives  more  serviceable  for  the  war  than  strangers, 
69.  a. 

Rules  and  observations  in  art  military,  71.  a. 

Wardship.  See  Guardian,  Marriage,  Re- 
lief, Stat.  4  if.  7.  c.  17.  32  H.  8.  c.  1. 

Where  the  heir  of  disseisee  shall  be  in  ward  before 
recontinuance  of  his  estate,  76.  b.  270.  a. 

Where  the  heir  shall  be  in  ward,  albeit  his  ances- 
tor died  not  seised,  nor  without  the  homage  of 
the  lord,  76.  a. 

Where  by  the  determination  of  the  estate  or  tenure 
of  the  heir,  the  wardship  shall  cease,  76.  a.  b. 
248.  a. 

Where  the  heir  being  remitted,  or  recovers  in  a 
formedon  or  non  eompot  mentis,  £fc.  shall  be  in 
ward,  76.  b. 

Where  the  lord  shall  have  a  double  wardship  for 
the  same  land,  76.  b. 

Where  the  heir  of  tenant  in  tail  shall  be  in  ward 
notwithstanding  a  discontinuance,  and  to  whom, 
76.  b.  77.  a.  78.  a. 

Where  the  king,  by  reason  of  wardship,  shall  have 
the  custody  of  lands  holden  of  other  lords,  and 
inheritances  which  lie  not  in  tenure,  and  where 
not,  77.  a. 

Where  the  heir  at  this  day  shall  be  in  ward,  not- 
withstanding a  conveyance  over  by  his  father  in 
his  life,  and  where  not,  78.  a.  per  tot.  pag. 

Where  the  heir  shall  be  in  ward  upon  a  conveyance 
by  his  ancestor,  for  the  advancement  of  his  wife 
or  children,  or  payment  of  his  debts,  and  where 
not,  78.  a.  per  tot.  pag. 

Where  a  conveyance  by  the  grandfather  to  the  son, 
shall  cause  wardship,  and  where  not,  78.  a. 

Where  the  son  shall  be  in  ward,  albeit  nothing  de- 
scend, 78.  b. 

Where  the  lord  shall  have  the  wardship  of  the  land, 
notwithstanding  the  marriage  of  the  heir  in  the 
life  of  his  ancestor,  75.  a.  79.  a. 

Where  a  man  hath  a  double  title  to  wardship,  one 
as  rather,  and  the  other  as  guardian  in  chivalry, 
or  socage,  in  which  he  shall  be  said  to  be  in, 
84.  b.  88.  b. 

Where  the  heir  of  a  tenant  in  socage  shall  be  in 
ward,  176.  a. 

Where  wardship  may  be  granted  without  deed, 
and  where  not,  85.  a.  per  tot.  pag. 


Wardwit. 


What  it  is,  83.  a. 


Warranty. 
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Warranty.  8ee  Assets,  Discontinuance, 
Estoppel,  Rebutter,  Recovery  in  Value, 
Release,  Scire  Facias,  Stat.Gt0uccsi.c3. 
11  if  .  7.  c.  no.    Voucher. 

The  description  of  a  warranty,  SOS.  a. 

The  several  kinds  of  warranties,  363.  a.  S64.  b. 

To  what  thingi  a  warranty  may  extend  or  be 
annexed,  and  to  what  not,  101.  b.  306.  a.  b. 
380.  a. 

Upon  what  conveyances  a  warranty  may  be  created, 
and  upon  what  not,  S?l.  a.  b.  986.  a. 

What  words  are  requisite  to  the  creation  of  a  war- 
ranty in  deed,  S83.  b.  S84.  a. 

Where  the  word  (heirs)  is  requisite  to  the  creation 
of  a  warranty  of  inheritance,  and  where  not,  47.  a. 
378.  a.  883.  b.  384.  b.  386.  b. 

Where  no  person  is  mentioned  in  the  clause  of 
warranty,  to  whom  it  shall  be  intended,  S8S.  b. 

What  words  shall  amount  to  a  warranty  in  law  of  a 
freehold  or  chattel,  and  to  what  estate  a  warranty 
in  law  Is  said  to  be  annexed,  and  to  what  not, 
384.  a.  b. 

Where  the  word  (dodi)  implied  a  warranty  of  in- 
heritance at  common  law,  and  where  only  for 
the  life  of  the  donor,  S84.  a. 

When  it  shall  not  bar  the  king,  10.  b. 

Where  a  warranty  express  shall  not  take  away  a 
warranty  in  law,  884.  a. 

The  description  of  a  warranty  which  commences  by 
disseisin,  and  why  so  called,  S66.  b. 

Where  a  warranty,  albeit  the  disseisin  be  mediate 
or  to  another  person,  shall  be  said  to  commence 
by  disseisin,  and  shall  not  bar  the  heir,  366.  b. 

867.  a. 

Where  a  warranty  annexed  to  a  feoffment  many 
years  after  the  disseisin  shall  be  said  to  com- 
mence by  disseisin,  and  where  not,  867.  a.  860.  b. 
871.  a. 

Where  a  warranty  upon  a  feoffment  to  barretors 
or  extortioners,  whereby  the  tenant  waves  the 
possession,  shall  be  said  to  commence  by  disseisin, 

868.  a.  860.  b. 

Where  a  third  person  shall  take  advantage  of  a 
warranty  commenced  by  disseisin  to  another, 
867.  a. 

A  warranty  commencing  by  intrusion,  abatement, 
Sfc.  no  bar,  867.  a. 

Where  a  warranty  annexed  to  a  feoffment  de  facto 
shall  bind  the  parties,  and  be  good  against  all 
but  him  that  right  hath,  867.  a.  b. 

The  description  of  a  lineal  warranty,  and  why  to 
called,  370.  a.  871.  a.  375.  a. 

Where  a  warranty  lineally  descending  shall  be  cot- 
lateral,  370.  b.  371.  a.  374.  b.  376.  a.  370.  b. 

Where  a  warranty  collaterally  descending  shall  be 
lineal,  370.  a.  371.  b. 

Where  the  same  warranty  shall  be  collateral  in  re- 
spect of  some  persons,  and  lineal  in  respect  of 
others,  371.  b.  872.  a.  373.  b. 

Where  a  warranty  shall  be  lineal  to  the  heir,  albeit 
he  conveyeth  not  his  descent  from  him  that  made 
the  warranty,  371.  a.  b. 

Where  a  lineal  warranty  shall  be  a  bar  to  a  fee 
simple,  but  not  to  an  estate  tail  without  assets, 
374.  a.  b.  308.  b. 

Where  baron  and  feme  tenants  in  special  tail  dis- 
continue, the  warranty  of  either  shall  be  lineal  to 
the  issue  and  no  bar,  373.  a. 


Where 


Where  and  why  a  collateral  warranty  shall  be  a  bar 
to  an  estate-tail,  and  the  reversion  of  the  donor, 
378.  a.  374.  b. 
Where  a  warranty  shall  bar  a  future  right,  366.  a. 

388.  b. 
Where  a  warranty  descending  in  one  right,  shall 
bar  the  heir  claiming  in  another;  ttcut  of  an 
estoppel,  866.  b. 
Where  a  collateral  warranty  shall  not  bar  a  right  by 

succession,  870.  a.  b. 
No  bar  to  a  title  of  entry,  870.  b.  880.  a. 
Where  a  warranty  descending  upon  an  infant  or  feme 

covert  shall  be  a  bar,  and  where  not,  380.  a.  b. 
Where  the  warranty  of  tenant  by  the  curtesy  shall 
be  a  bar  to  the  issue  at  this  day,  and  where  not, 
and  what  remedy  the  heir  or  his  issue  hath  against 
the  alienee,  370.  b.  366.  a.  b.  366.a.  881.  a.  b. 
388.  a.  b.  388.  a.  b. 
Where  the  warranty  of  the  husband,  being  not  tenant 
by  the  curtesy,  shall  be  a  bar  to  the  issue  of  the 
wife,  and  where  not,  866.  a. 
Where  the  warranty  of  tenant  in  dower  was  a  bar  at 
the  common  law,  and  how  restrained  at  this  day. 
866/  b.  374.  b.  380.  a.  381.  a. 
Where  the  king  shall  be  barred  of  a  right  of  possibt- 
liry  of  reverter,  by  the  collateral  warranty  of  a  sub- 
ject, and  where  not,  10.  b.  370.  b. 

a  warranty  descending  upon  the  wile  shall 
binder  her  disagreement  to  an  estate  made  during 
the  coverture,  388.  b. 
Where  a  collateral  warranty  descending  upon  the 
issue  in  tail  before  the  discent  of  the  right  shall 
be  a  bar  to  him,  and  where  not,  388.  a.  b. 
Where  a  warranty  shall  bar,  albeit  the  estate  was 
not  put  to  right  at  the  time  of  the  warranty 
made,  and  where  not,  388.  b.  380.  a. 
A  collateral  warranty  is  no  bar  in  a  writ  of  dower, 

or  catua  matrimonii  prmlocuti,  380.  a. 
Where  tenant  in  tail  to  him  and  his  heirs  males, 
the  remainder  to  him  and  his  heirs  females,  dis- 
continues with  warranty,  such  warranty  is  lineal 
to  both,  and  shall  bar  neither,  377.  a. 
Where  after  a  discontinuance,  a  warranty  descend- 
ing upon  two  daughters,  where  only  one  is  inhe- 
ritable to  the  estate,  shall  be  a  bar  to  the  daughter 
inheritable  for  the  whole,  378.  b. 
Where  tenant  in  tail  dies  having  two  daughters, 
and  one  enters  and  makes  a  feoffment  with  war- 
ranty, this  shall  bar  the  other  sister,  as  to  her 
part,  but  not  as  to  the  part  of  the  feoffor.  373.  b. 
374.  a. 
Where  a  warranty  shall  descend  only  to  the  heir  at 

the  common  law,  376.  a.  386.  a.  b.  387.  a. 
Where  two  brothers  being  by  divers  venters,  the 
eldest  releases  with  warranty  to  the  disseisor  of 
the  uncle,  and  dies  without  issue,  after  the  death 
of  the  uncle,  the  entry  of  the  younger  is  congeable, 
notwithstanding  the  warranty,  387.  a. 
Where  the  father  upon  a  mediate  descent  shall  not 
be  bound,  or  take  advantage  of  a  warranty  macks 
by  or  to  the  son,  11.  b.  12.  a. 
Where  the  heir  shall  be  bound  to  a  warranty  to 
which  his  ancestor  never  was,  and  where  not. 
886.  b.  386.  a. 
Where  the  special  heir  shall  join  with  the  heir  at 
the  common  law  to  deraign  a  warranty  paramount, 
and  how  the  recompense  in  value  shall  enure, 
ibid. 

Where  by  warranting  the  land,  all  rents,  <fc.  sus- 
pended 
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penned  or  discharged  At  the  tin*,  are  also  war- 
ranted, and  where  not,  806.  b.  588.  b.  380.  a. 

Where  notwithstanding  lands  especially  bound  to 
warranty,  the  person  also  of  the  feoffor  shall  be 
bound,  102.  b. 

Where  the  condition  of  an  obligation  is  to  defend 
the  lands  of  the  obligee,  by  an  ouster  of  a  stranger, 
the  condition  is  broken ;  teens  of  a  condition  to 
warrant  the  lands,  3fc.  384.  a. 

Where  a  warranty  may  be  defeated  in  part,  and 
stand  good  for  other  part,  367.  b.  303.  a. 

Where  a  warranty  made  by  an  infant  and  one  of 
fall  age  shall  be  void  against  the  infant,  and 
good  for  the  whole  against  him  of  full  ana, 
367.  b. 

Where  a  lease  for  life  is  made  upon  condition  to 
bare  fee,  with  a  warranty  informd  predict'  by  the 
increaser  of  the  estate,  the  warranty  shall  in- 
crease ;  $ecuM  of  a  lease  for  years  upon  such  con- 
dition, 378.  a. 

A  lease  for  years,  the  remainder  in  fee  with  warranty 
m  formd  predict',  such  warranty  void  to  both, 
378.  b. 

A  lease  to  two,  the  remainder  to  him  that  first  dies 
with  a  warranty  informd  predict',  by  the  death 
of  one,  bis  heir  shafl  have  the  warranty,  378.  b. 

Where  lands  by  purchase  shall  be  Jiable  to  execution 
in  value,  in  ease  of  warranty  by  descent,  and 
where  not,  102.  a* 

Where  upon  a  warranty  for  life  the  recovery  in 
value  shall  be  in  fee,  and   where  but  for  life, 

383.  b.  387.  a. 

Where  an  assignee  shall  take  advantage  of  a 
warranty  in  law,  and  where  not,  and  where  by 
way  of  voucher  and  where  only  by  rebutter, 

384.  a.  b. 

Where  a  warranty  in  law  and  assets  shall  be  a  good 

bar  in  a  formedon,  384.  b. 
What  person  shall  take  advantage  of  a  warranty  in 

deed,  as  assignee  by  way  of  voucher,  and  what 

not,  384.  b.  385.  a.  b.  300.  a. 
Where  an  assignee  of  part  of  the  land  or  estate 

■hall  vouch  as  assignee,  and  where  not,  and  by 

what  means  he  may  take    advantage  of  the 

warranty,  38$.  a. 
Where  a  gift  in  tail  is  made  with  warranty  to  the 

donee,  his  heirs  and  assigns,  who  makes  a  feoff- 
ment and  dies  without  issue,  the  feoffee  shall  not 

vouch  or  rebut ;  sectu  of  such  a  gift  before  the 

statute  de  dona,  8p.  385.  a. 
Where  a  warranty  may  be  raised  upon  a  release  or 

confirmation  where  nothing  passes,  and  where 

the  party  shall  take  advantage  of  such  warranty 
,by  way  of  voucher,   and  where  not,  371.  b. 

385.  a,  b.  387.  a. 
Where  a  warranty  shall  not  amend  or  enlarge  an 

estate,  385.  b. 
Where  the  estate  being  avoided  before  or  after  the 

warranty  descended,   the  warranty  annexed  is 

defeated  also,  366.  a.  367.  b.  388.  b.  380.  a. 

andb. 
Where  by  a  re-feoffinent  of  the  feoffor,  a  warranty 

to  the  feoffee,  his  heirs,  and  assigns,  is  defeated ; 

««ta  of  a  feoffinent  to  the  feoffor,  and  his  wife, 

380.  b.  300.  a. 
Where  such  feoffee  enfeoffs  one  of  his  feoffors,  the 

warranty  continues,  300.  a. 
Where  a  lease  for  life  or  gift  in  tail  to  the  feoffor 

shall  be  a  suspension  of  the  warranty  during  the 

estates,  300.  a. 


Where  a  suspended  warranty  and  assets  deaoe  ruling 
upon  the  issue  in  tail,  together  with  the  lands  dis- 
continued, shall  hinder  a  remitter,  300.  a.  b. 

Where  by  attainder  of  felony  or  treason,  a  warranty 
shall  be  defeated,  800.  b.  301.  b. 

Where  tenant  in  tail  releases  to  his  disseisor  with 
warranty,  and  after  is  attainted  and  pardoned', 
the  warranty  shall  be  void  as  to  his  issue  before 
the  pardon,  but  a  bar  to  bis  issue  born  after, 
301.  b.  SOS.  a. 

Where  a  seigniory  is  granted  with  warranty,  by 
the  escheat  of  the  tenancy,  the  warranty  is  de- 
feated, 303.  b. 

Where  a  collateral  ancestor  releases  with  warranty, 
and  enters  into  religion,  by  his  deraignmeoi  after 
the  warranty  is  defeated,  80S.  b. 

What  words  in  a  release  shall  extinguish  a  warranty, 
and  what  not,  301.  b.  309.  b. 

Where  after  a  release  of  the  warrant?  to  one 
feoffor,  the  feoffee  shall  vouch  the  other  for  a 
moiety ;  the  same  where  one  jointenant  releases, 
his  companion  may  vouch,  303.  a. 

Where  there  shall  be  two  recoveries  in  value  upon 
one  warranty,  and  where  not,  303.  a. 

Where  a  warranty  lineal  and  assets  descending 
upon  the  issue  in  tail,  shall  be  no  bar  to  his  issue 
after  alienation  of  the  assess;  socus  if  the  issue 
had  been  barred  in  a  formedon,  by  reason  olf 
such  warranty  and  assets,  303.  b. 

Warreccum  or  Warredum  Terra, 
The  signification  of  them,  5.  b. 

0 

Warren*    See  Forrest. 

Waste.  See  Attaint,  Parson,  Quod  Ei 
Deforceat,  Release.  Stat.  JF.  2.  c.  23. 
Writs. 

The  etymology  of  the  word,  52.  b. 

The  divers  kinds  of  waste,  53.  a. 

The  several  writs  of  waste,  54.  a. 

Against  what  persons  an  action  of  waste  lieth,  and 

against  what  not,  53.  a.  b.  54.  a. 
What  shall  be  said  waste  in  houses,  53.  a.  b. 
Where  destruction  of  fruit  trees  shall  be  waste,  and 

where  not,  53.  a. 
What  shall  be  said  waste  in  a  park,  dovehouse, 

4*  54.  a. 
What  shall  be  said  waste  in  trees,  and  in  what  trees 

waste  may  be  done,  ibid. 
Where  digging  of  gravel,  mine,  &fc  shall  be  waste, 

and  where  not,  53.  b.  54.  b. 
The  suffering  of  land  to  be  surrounded,  waste,  53.  b. 
Conversion  of  arable  land  into  wood,  et  £  contra, 

waste,  ibid. 
What  shall  be  said  waste  in  fences,  ibid. 
What  waste  in  hominibus,  53.  b. 
How  waste,  destruction,  and  exile  differ,  53.  a.  b. 
By  what  persons  an  action  of  waste  lieth,  53.  b. 
Where  the  heir  shall   have  an  action  for  waste 

done  in  the  life  of  his  ancestor,  and  where  not, 

53.  b.  108.  a. 
What  shall  be  said  a  good  plea  in  an  action  of  waste, 

and  what  not,  53.  a.  b.  54.  b.  285.  a. 
Where,  by  the  alteration  of  the  reversion,   waste 

committed  before  shall  be  dispunishable,  53.  a. 
Against  what  persons  a  prohibition  of  waste  lay  at 

the  common  law,  and  against  what  not,  ibid.  316.  a. 

Where 
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Where  watte  list  against  tenant  by  the  curtesy,  or 

in  dower  titer  assignment,  and  where  not,  54.  a. 

316.  a. 
Where  an  action  lieth  against  the  assignee  for 

waste  done  before  the  assignment,  and  where 

not,  64.  a. 
Where  the  tenant  shall  be  punished  for  waste  done 

by  a  stranger,  and  where  not,  ibid. 
Where  the  wife  shall  be  punished  for  waste  done  in 

the  life  of  her  husband,  et  e  convene,  64.  a. 
Where  an  occupant  shall  be  punished  for  waste* 

ibid. 
Where  a  mean  remainder  or  reversion  shall  be  an 

impediment  to  bring  an  action  of  waste,  and 

where  not,  64.  a.  873.  a.  200.  b.  338.  b.  - 
Where  waste  lieth  against  a  guardian  in  chivalry, 

and  the  penalty  in  such  action,  54.  a. 
Destruction  to  what  value  shall  be  said  waste,  54.  a. 
For  waste  iparnm,  all  the  land  shall  be  recovered, 

ibid. 
Where  tenant  for  life  shall  join  in  an  action  of  waste, 

42.  a.  53.  b. 
Where  one  jointenant  or  tenant  in  common,  for  life 

or  in  fee,  shall  have  an  action  of  waste  against 

his  companion,  and  where  not,  200.  b. 
What  interest  is  given  to  the  lessee  by  the  clause 

(without  impeachment  of  waste),  220.  a. 
Where  the  lessor  recovering  in  an  action  of  waste, 

shall  avoid  all  mean  estates  and  charges  made  by 

the  lessee,  and  where  not,  2S3.  b.  234.  a. 
Where  the  heir  shall  have  an  action  for  waste  done 

in  the  life  of  his  ancestor,   which  the  ancestor 

himself  could  not,  247.  b. 
Where  the  acceptance  of  a  surrender  by  the  lessor 

after  waste  done,  shall  conclude  him  of  his  action 

of  waste,  285.  a. 
Where  in  an  action  of  waste  by  tenants  in  special 

tail,  the  death  of  one  without  issue  shall  abate  the 

writ,  285.  a. 
Where  a  parson,  vicar,  &c.  shall  have  an  action  of 

waste,  341.  a. 
Where  by  the  release  of  him  in  the  remainder  in  tail 
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an  action  of  waste ;  tecut  where  he  in  the  rever- 
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360.  a. 

Way. 

The  several  kinds  of  ways,  50.  a. 
What  remedy  for  a    disturbance  in  a  public  or 
private  way,  and  what  not,  56.  a. 


Wera  and  Were. 
The  meaning  of  the  words,  127.  a.  287.  b. 

Wit  or  Wita. 
The  signification  of  the  words,  187.  a. 

Witness.    See  Evidence,  Testimony. 

Woodgeld. 
What  it  is,  234.  a. 

Words.     See  Exposition  of  Words. 


What  it  is,  71. 


What  it  is,  50. 


Worscot* 


Worth. 


Writs.  See  Action,  Annuity,  Amercia- 
ment, Disseisin,  Quare  Irnpedit,  and 
each  Writ  under  its  proper  Title. 

Brief,  undel  73.  b. 

The  description  of  a  writ,  73.  b. 

The  several  sorts  of  writs,  73.  b. 

Where  writs  may  be  maintained  quia  timet,  before 

any  molestation,  100.  a. 
Where  the  writ  shall  be  general  and  the  count  spe- 
cial, 26.  b.  53.  a.  54.  b.  344.  a. 
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by  the  act  of  law,  the  writ  as  to  the  whole  snail 
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The  writ  ex  gravi  quereld,  where  it  lieth,  111.  a* 
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Year  and  a  Day.     See  Day,  Time. 

How  they  are  to  be  computed,  254.  b. 

In  what  cases  this  time  is  prescribed  by  law,  254.  b. 


Dedit  Dens  his  quoque  finem* 
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Abeyance, 
Of  titles  of  honour,  165.  a.  n.  6. 
Of  the  freehold  at  the  common  law  conld  not  be ; 

though  it  might  be  of  the  inheritance  separated 

from  the  freehold,  216.  a.  n.  2. 
Of  the  freehold  is  admitted  in  equity,  290.  b. 

n.  1.  XVII. 
Whether  the  fee  simple  of  a  parson's  glebe  is  in 

abeyance,  340.  b.  n.  (B) 
Of  the  inheritance,  why  it  was  viewed  with 

jealousy  by  the  old  law ;  and  the  reasons  of 

the  modern  law  for  discouraging  it,  342.  b.  n.  1. 
See  more  concerning  Abeyance,  55.  b.  n.  8. 191.  a. 

n.  1.    216.  b.  n.  2.    343.  a.  n.  1. 

Abjuration, 
Ancient  and  modern  use  of  the  word,  92.  b.  n.  2. 
See  more  concerning  abjuration,  133.  a.  n.  1.  3. 

Abrogation,  134.  a.  n.  5. 

Acceptance, 

Of  a  chest  locked,  to  be  kept,  89.  b.  n.  1. 
Of  goods,  to  be  kept,  89.  b.  n.  4. 9. 
Of  rent,  60.  a.  n.  2. 

See  more  concerning  Acceptance,  44.  b.  n.  7. 
45.  a.  n.  4.    55.  b.  n.  14.    93.  a.  n.  2. 

Accessorium, 
To  what  terms  in  our  law  it  answers,  121.  b.  n.  6. 

Accidents, 
Inevitable,  as  to  bailees,  Sic.  89.  b.  n.  2. 
Vol.  1. 


AC 

Account, 
Suit  in  equity  by  prochein  amy  of  an  infant  for 

an  account,  89.  a.  n.  2. 
Action  of  account,  89.  a.  n.  2.    90.  b.  n.  3,  4,  5. 

199.  b.  n.  1. 
Award  to  account,  effect  of,  139.  b.  n.-l. 
Jointenants  and  tenants  in  common  may  have 

inter  m,  172.  a,  n.  8.     199.  b.  n.  1. 
See  more  concerning  Account,  89.  a.  n.  4.    96.  b. 

n.  2.    159.  a.  n.  4. 

Accountant  to  the  Crown, 

172.  a.  n.  9.  191.  a.  note,  sect  VI.  9.  209.  a. 
n.  1.  III. 

Acknowledgment  Of  villenage,  117.  b.  n.  3. 

Acre,  Contents  of,  vary,  5.  b.  n.  4. 

Accumulation, 

Trusts  of,  290.  b.  n.  1.  XVIII. 
Of  profits  of  personal  estate,  during  a  suspense 
or  contingency,  55.  b.  n.  8. 

Acquittal, 
Implied  by  homage,  365.  a.  n.  1. 
See  more  concerning  Acquittal,  13.   a.  n.   3. 
23.  a.  n.  6.    31.  a.  n.  2.    67.  b.  n.  1. 

Acquittance, 
For  rent,  373.  a.  n.  3. 
Made  by  obligee  to  one  obligor,  232.  a,  n.  1. 

Act, 
Of  law,  57.  a.  n.  1.    149.  a.  n.  2. 
Of  parties,  ibid. 

Of  parliament,  27.  a.  n.  5.  51.  b.  n.  2.  95.  a. 
n.  4.  110.  a.  n.  7.  131.  b.  n.  2.  133.  a.  n.  4. 
159.  b.  n.  2. 

Actions, 
For  defacing  tombs,  who  shall  have,  18.  b.  n.  5. 
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Actions, 
On  the  case, 
For  ravishment  of  ward,  88.  b.  n.  13. 
For  loss  of  service,  117.  a.  n.  1. 
For  breach  of  contract,  ibid. 
In  the  nature  of  an  action  of  deceit,  in  case  of 

fraud  in  a  vendor,  384.  a.  n.  1. 
See  more   concerning  Actions   on    the  case. 
56.  a.  n.  2.    56.  b.  n.  2.    57.  a.  n.  1.  4. 
59.  b.  n.  6.    79.  b.  n.  9.    81 .  b.  n.  2.    89.  b. 
n.  3.     161.  a.  n.  4.    251.  a.  n.  1. 
Personal,  129.  b.  n.  2. 
Civil,  161.  a.  n.  4. 
Apparently  vexatious,  ibid. 
Concerning  life  or  limb,  ibid. 
Real, 
Division  of,  239.  a.  n.  1. 
Possessory,   2S9.   a.   n.    1.      278.   b.   n.    1. 

847.  b.  n.  1. 
The  gist  in,  278.  b.  n.  1.  * 

Droitural,  239.  a.  n.  1.    347.  b.  n.  1. 
Some  late  attempts  to  revive,  239.  a.  n.  1. 
Against  the  heir  of  a  disseisor,  239.  a.  n.  1. 
By  original,  285.  a.  n.  1. 
By  bill,  ibid. 

Whether  personal  or  mixed,  ibid. 
See  more  concerning  Actions,  34.  b.  n.  3.    88.  b. 
n.  IS.    U5.a*n.  7.    121.  a.  n.  1.    132.  b.  n.  1. 
133.  a.  n.  1.  3.    135.  b.  n.  I.     195.  b.  n  2. 

Adjournment,  72.  a.  n.  1. 

Adjunclum,  121.  b.  n.  6. 

Admeasurement 
Of  dower,  39.  a.  n.  4. 

Administration, 

Of  a  wife's  personal  estate, 
At  common  law,  351.  a.  n.  1. 
By  statute,  ibid. 

De  bonis  non  of  a  wife  who  had  personal  estate 
en  auter  droit,  as  executrix  or  administratrix, 
851.  b.  n.  1. 

Who  entitled  to,  as  next  of  blood,  10.  b.  n.  2. 

Infant  not  entitled  to,  89.  b.  n.  6. 

During  minority  of  an  executor,  when  it  deter- 
mines, ibid. 

See  more  concerning  Administration,  11.  a.  n.  1. 
90.  b.  n.  4,  5.    210.  a,  n.  1. 

Admiralty  Court,  74.  b.  n.  1. 

Admittance, 
To  copyhold,  58.  b.  n.  5.    59.  a.  n.  2.    59.  b.  n.  8. 
60.  a.  n.  1.  2.    62.  a.  n.  1.     185.  a.  n.  9. 

Admonition, 
Of  ecclesiastical  court,  to  compel  marriage  upon 
a  contract,  79.  b.  n.  4. 

Advancement, 

What  by  custom  will  exclude  a  child.  176.  b. 
n.  5  f.  7,  8,  9, 10. 

Advotoson, 
Is  assets,  17.  b.  n.  3. 
In  gross,  seisin  in  law  of,  sufficient  to  give  title 

to  curtesy,  29.  a.  n.  4,  5. 
Appendant,  sembU,  no  curtesy  of,  without  seisin 

in  deed  of  the  principal,  ibid.  n.  4. 
Whether  infant  may  present,  89.  a.  n.  1. 


AL 


Advoxnson, 
Why  the  king,  and  not  the  executors  of  a  bishop 

who  had  an  advowson,  shall  present,  where  the 

church  became  void  in  the  bishop's  lifetime, 

90.  a.  n.  4. 
Appendant  to  a  manor,  will  not  pass  by  the  king's 

grant   of  the  latter  without  express  mention, 

121.  b.n.  2. 
Instance  of  a  partition  of,  referred  to,  164.  b.  n.  6. 
Mortgagee  of,  compellable  to  present  nominee  of 

mortgagor,  205.  a.  n.  1.  3dly. 
Sale  of,  374.  b.  n.  1. 
See   more  concerning  Advowson,  17.  b.  n-  2 

18.  a.  n.  1,  2.   32.  b  n.2.   46.b.n.6.    115.  a. 

n.6.   122.  a.  n.  1.  165.  b.  n.2.    166.  b.n.  2,3. 

171.  b.  n.  3.  186.  b.  n.  6,7,8,9.  190.  b.  n.  5. 

218.  a.  n.  1.  233.  b.  n.  1.  243.  a.  n.  1.  249.  a. 

n.  2.    349.  b.  n.  2. 

JEquivocum,  154.  b.  n.  7. 

Affiance,  34.  a.  n.  1. 

Whether  synonimous  with  marriage,  34.  a.  n.  2. 

Affinity, 
As  an  impediment  to  marriage,    24.   a*  n.    2. 

235.  a.  n.  1. 
As  a  principal  challenge  to  the  array  or  to  the 

poll,  156.  a.  n.  1,  2.     157.  a.  n.  6. 

Affirmative  Words,  lis.  a.  n.  9. 

Who  shall  have,  21.  b.  n.  2. 

As  to  dower,  33.  a.  n.  7. 

As  to  a  jointure;  36.  b.  n.  7. 

See  more  concerning  Age,  38.  b.  n.  1.     79.  a. 

n.  3, 4.    79.  b.  n.  2.    89.  b.  n.  6.    131.  a.  n.  1. 

164.  a.  n.  1.     169.  a.  n.  2.     171.  b.  n.  2,  3. 

187.  a.  n.  t.    243.  a.  n.  2.    245.  b.  n.  2. 

Agium,  the  termination  of,  175.  b.  n.  5. 

Agnati, 
In  the  Roman  law,  11.  a.  n.  2.    88.  b.  n.  6. 

Agreement, 
Parol,  169.  a.  n.  3. 
To  abide  by  the  custom,  whether  it  prevents  a 

bequest  of  personal  estate,  176.  b  n.  9. 
Of  record,  121.  a,  n.  1. 
Parol,  where  it  may  be  alleged  in  explanation 

of  a  deed,  222.  b.  n.  2. 
As  to  powers,  342.  b.  n.  1.  VII. 
To   suffer    a    recovery    cannot    be  restrained, 

379.  b.  n.  1. 
See   more  concerning  Agreements,  53.  a.  n.  7. 

.57.  a.  n.  1.    59.  a.  n.  4.    79.  b.  n.  1.     121.  a- 

n.  1,  2.     180.  b.  n.  4. 

Aid, 
After  verdict,  125.  a.  n.  2. 
To  deraign  a  warranty  paramount,  174.  a.  n.  4. 
Prayer  in,   between   parceners,   174.   b.    n.  2. 

187.  a.  n.  3. 
Prayer  in,  as  to  curtesy,  384.  b.  n.  1. 

Aids, 
Abolished  by  12  Car.  II.  76.  a.  n.  1.    85.  b.  n.  1. 
91.  a.  n.  1.    93.  b.  n.  3.    108.  a.  n.  1. 

Alien, 
A   use  will    arise  for,  on  a  covenant  to  stsxd 

seised,  2.  b.  n.  1. 
Cannot  take  by  act  of  law,  ibid. 
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Alien, 
Purchasing  with  king's  license,  may  hold,  2.  b.  n.  2. 

In  the  name  of  a  trustee,  ibid. 
Mortgagee,  ibid. 

King  entitled  to  bis  property,  when,  2.b.  n.  t. 
Tenant  in  tail,  recovery  by,  ibid. 
CopyboM,  lord  entitled,  2.  b.  n.  4. 
-    Capacity  of,  to  take  chattels,  2.  b.  n.  7.  9. 
*    Administration  to  the  effects  of,  2.  b.  n.  8. 
His  children  may  inherit  to  each  other,  8   a. 

n.  2.  5.     12.  a.  n.  7. 
Friend  or  enemy,  how  triable,  and  capacities  of, 

129.  b.  n.  2,  3. 
Entitled  to  dower,  when,  31.  b.  n.  9. 129.  b.  n.  4. 
Who  is  not,  though  born  beyond  sea,  128.  b.  n.  2. 

See  JointsnanU. 
Grant  of  reversion  to,  310.  b.  n.l. 
See  more  concerning  Aliens,  16.  a.  n.  1.    31.  b. 

n.  10.  129.  a.  n.  1.  129.  b.  n.  1.  180.  b.  n.  2. 

Alienage, 
How  it  affects  the  course  of  descent,  8.  a.  n.  1, 2. 5. 
12.  a.  n.  7. 

Alienation, 
Before  the  stat  of  quia  emptoret,  state  of,  43.  a. 

n.  2,  3. 
Fines    for,    except  by   custom,    abolished    by 

12  Car.  II.  c.  24.    43.  b.  n.  2. 
Restraints  imposed  upon  by  the  feudal  system, 

and  how  eluded,  191.  a.  note,  sect.  VI.  6,  7,  8. 

224.  a.  n.  1. 
Involuntary,  state  of,  191.  a.  note,  sect.  VI.  9. 

in   the  Roman  law,  191.  a.  note, 
sect  VI.  9. 
Voluntary,  191.  a.  note,  sect  VI.  9. 
Testamentary,  191.  a*  note,  sect  VI.  10. 
Condition  restrictive  of,  in  what  cases  good,  and 

to  what  extent,  223.  a.  n.  I.    223.  b.  n.  1. 
Restraints  upon  by  the  law  of  Scotland,  224.  a. 

n.  1. 
What  a  forfeiture,  233.  b.  n.  1. 
How  far  restraints  upon  are  guarded  against, 

271.  b.  n.  1.  VIII.  3. 
Observations  on  attempts  to  restrain,  379.  b.  n.  1. 
Power  of,  under  the  statute  quia  emptoret,  327.  a. 

n.  2. 1. 
Involuntary,  for  debt,  330.  b.  n.  1. 
See   more   concerning  Alienation,  30.  a.  n.  4. 

49.  a.  n.  6.  60.  a.  n.  1.  85.  b.  n.  1.  88.  b.  n.  13. 

93.b.n.3.  94.  b.  n.  1.3.  111.  b.  n.  1. 121.  a. 

n.  1.    191.  a.  note,  sect  VI.  5.    224.  b.  n.  1. 

809.  a.  n.  1. 

Allegation, 
Ofbeing  beyond  sea,  107.  a.  n.  6. 
Required  by   the  common    law,    as   to  facts, 
125.  a.  n.  2. 

Allegiance,  old  oath  of,  68.  b.  n.  1. 
See  more  concerning  Allegiance,   68.  b.  n.  2. 
172. b.  n.l.    233.  a.  n.  1. 

Allodial  Land,  65.  a.  n.  1. 

Alum,  165.  a.  n.  1. 

Almoner 
Office  of,  usually   given   to  the  Archbishop  of 
York,  94.  a.  n.  6. 

Alteration  of  a  deed,  35.  b.  n.  7. 
Amendments,  during  a  suit,  259.  b.  n.  1. 


AV 


Amercements, 
Formerly  an  object  of  attention,  127.  a.  a.  1. 
161.  a.  n.  4. 

Analogy 
Between  the  decisions  of  equity  and  those  &t 

law,  as  to  the  rule  that  equity  foiloweth  the 

law,  290.  b.  n.  1.  XVI. 
Observed  in  the  construction  of  the  statute  *ie 

donit  with  reference  to  the  statute  of  Oiouemer, 

373.  b.  n.  2. 
See  also  271.  b.  n.l.  V. 

Ancestor, 
On  several  limitations,  one  to  the  ancestor,  tin* 

other  to  his  heir.    See  Shelley. 
Unless  there  is  an  interest  in,  the  heir  cannot  be 
entitled  by  descent,  386.  a.  n.  1. 

Ancient  Demesne f  154.  a.  n.  11. 

Annuity, 

Of  inheritance,  forfeitable  for  treason,  2.  a.  n.  1 . 
Not  an  hereditament  within  the  stat.  of  mortmain, 

2.  a.  n.  1. 
Not  intailable  within  the  stat  de  donis,  2.  a.  n.  I . 

20.  a.  n.  4. 
Writ  of,  will  not  He  against  grantor's  heir,  unless 

specially  bound,  144.  b.  n.  2. 
Secus  against  successors  of  a  body  politic,  ibid. 
Assignable,  in  what  cases,  144.  b.  n  1. 
Pro  ooiuilio  impendendo,  144  b.  n.  1. 
An  action  of,  146.  a.  n.  1. 
See  more  concerning  Annuity,  17.  b.  n.  4.    83.  I> 

n  5.   146  a.  n.  3.    148.  a.  n.  3.  213.  b.  n   1. 

223.  b.  n.  1.    300.  b.n.  1. 

Anticipation, 
Of  a  wife's  separate  estate,  351.  a.  n.  1.  VI. 

Antiquity,  (Immemorial)  of  slavery,  1 17.  b.  n.  3. 

Appeal, 
Effect  of  proceedings  in,  13.  a.n  8. 
Of  death,  156.  b.  n.  3. 

Appeals  of  Felony,  or  Mayhem, 

161.  a.  n.  4. 

See  more  concerning  Appeal,  33.  a.  n.  11.  33. 1>. 

n.  2. 4.  74.  b.  n.  1.  157.  a.  n.  4.  159.  a.  n.  4. 

168.  a.  n.  2. 

Appearance,  139.  a.  n.  l. 

Appendants, 
Are   ever  by  prescription,   122.  a.  r.   2.    See 

Appurtenant. 
See  more  concerning  Appendants.  121.  b.  n.  2. 
121.  b.n.6.    122.  a.  n.  1.3. 

Application, 
Of  purchase-money,  who  answerable  for,  290.  b. 
n.  1.  XIV. 

Appointee,  210.  a.  n.  1. 

Appointment, 
Power  of,  216.  b.  n.  2.  271.  b.  n.  1.  VI   842.  b. 

n.  1.  I. 
Power  of,  as  to  the  rule  in  Shelley's  case,  299.  b. 

n.  1. 
See  more  concerning  Appointment,  89.  a.  n.  1. 
112.  a.  n.  2. 
k2 
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Apportionment  of  Rent , 
On  a  sale,  271.  b.  n.  1.  VII.  2. 
See  more  concerning  Apportionment,  32.  b.  n.  2. 
147.  b.  n.  7.   148.  b.  n.  1.4,  5.    160.  a.  n.  3. 
202.  b.  n.  2. 

Apprentices, 
Interest  of  masters  in  property  acquired  by  their 

personal  labour,  117.  a.  n.  1. 
Of  watermen  and  seafaring  persons,  ibid. 

Appropriation,  46.  b.  n.  1. 
Appurtenances,  121.  b.  n.  2. 

Appurtenant  and  Appendant, 
What  things  may  be,  and  to  what,  121.  b.  n.  7. 

122.  a.  n.  1. 
Common,  need  not  be  prescribed  for,  where  there 

is  an  existing  grant,  122.  a.  n.  4. 
See  also  121.  b.  n.  5,  &  6. 

Arches, 
Court  of,  70.  b.  n.  1. 
Dean  of  the,  05.  a.  n.  1. 

Archives,  100.  b.  n.  2. 

Argumentum  ab  inconvenient i,  66.  a.  n.  1. 

Arms, 
Historical  deduction,  and  observations  upon  assize 

of,  71.  a.  n.  1. 
Descent  of,  27.  a.  n.  3. 
And  name  of  a  settler,  327.  a.  n.  2.  II.  2,  3. 
See  also  as  to  Arms,  74.  b.  n.  1.     180.  a.  n.  2. 

Array, 
Commissions  of,  71.  a.  n.  1. 
See  more  concerning  Array,  125.  a.  n.  2.  156.  a. 
n.  5.     157.  b.  n.  7. 

Arrected, 
Derivation  of,  173.  b.  n.  t.    173.  b.  n.  2. 

Arrest,  161.  a.  n.3. 

Arthurs 
Consolidating  Britain  into  one  kingdom,  68. b.  n.  4. 

Articles,  Marriage,  246.  a.  n.  1. 

Ascent, 
Lineal,  reasons  for  excluding,  discussed,ll.  a.  n.  1. 
Whether  excluded  in  the  Roman  law,  11*  a.  n.  2. 

Ash,  Cutting  of,  whether  waste,  53.  a.  n.  11. 

Assent, 
To  a  charter  of  feoffment,  48.  a.  n.  6. 
Of  the  commons  to  ancient  statutes  may  be  pre- 
sumed, 150.  b.  n.  2. 

Assets, 
Advowson  is,  17.  b.  n.  3, 
Estates  pur  auter  vie  not  devised,  are,  41.  b.  n.  5. 
Legal  and  equitable,  what  are,  208.  b  n.  1. 
See  more  concerning  Assets,  30.  a.  n.  6.    118.  a. 

n.  3.    101.  a.  note,  sect.  VI.  8.    101.  a.  note, 

sect.  VI.  0.    264.  b.  n.  1. 

Assignee, 

For  voucher,  215.  b.  n.  1. 

Within  32  tf.  8,  215.  b.n.  1. 
v  See  more  concerning  Assignee,  210.  a.  n.  1. 


AT 


Assignees,  In  law,  351.  a.  n.  1.  IV. 

Assignment, 

Conditional,  34.  b.  n.  10. 

Of  a  chose  in  action,  the  form  of,  232.  b.  n.  1. 

Of  what  it  may  not  be,  265.  a.  n.  1. 

See  more  concerning  Assignment,  32.  b.  n.  1. 
34.  b.  n.  8,  0.  35.  a.  n.  3,  4.  7,  8,  0,  10, 
11,12,13.  35.  b.n.  5.  37.  b.  n.  1,2.  38.  b. 
n.  1.    30.  a.  n.  4.    308.  a.  n.  1. 

Assigns,  144.  b.  n.  1. 

Assise, 
In  what  case  disseisee  shall  not  have,  47.  b.  n.  1 2. 
Of  arms,  71.  a.  n.  1. 
In  conjinio  comitutttt,  154.  a.  n.  1, 2. 
The  great,  155.  a.  n.  3. 
Of  novel  disseisin,  151.  a.  n.3. 
What  seisin  will  maintain,  202.  b.  n.  1. 
See  more  concerning  Assise,  135.  b.  n.  1.  147.  a. 

n.  4.   153.  b.  n.  8.    154.  b.  n.  3.6.  8.    155.  a. 

n.2.   188.  a.  n.  10.  180.  b.  n.  5.  202.  b.  n.  1. 

251.  a.  n.  1.    251.  b.  n.  3.    304.  a.  n.  1. 

Assumpsit, 

To  take  a  benefit  may  be  presumed,  337.  b.  n.  1. 

Assurances, 
Common,  121.  a.  n.  1. 

Attainder, 
Of  issue  in  tail,  in  vitA  patris,  does  not  give  donor 

a  right  of  entry,  22.  a.  n.  3. 
Where  it  may  be  falsified,  and  how,  13.  b.  n.  1. 
Shall  relate  to  the  time  of  committing  the  offence, 

13.  a.  n.  7. 
Whether  necessary  to  arraign  anew,  for  a  second 

felony,  300.  b.  n.  2. 
As  to  forfeiture,  301.  b.  n.  1. 
See  more  concerning  Attainder,  8.  a.  n.  3,  4,  6. 

12.  a.  n.  6,  7.    18.  a.  n.  4.    24.  b.  n.  3.    28.  b. 

n.  1.    33.  a.  n.  8.     40.  a.  n.  1.    40.  b.  n.  1. 

41.  a.  n.  3,  4,  5.    42.  b.  n.  3.     62.  a.  n.  1. 

133.  a.  n.  4.    134.  b.  n.  1.     271.  b.  n.  1.  II. 

265.  a.  n.  1, 

Attaint, 
6.  b.  n.  4.  128.  a.  n.  1.  155.  a.  n.  3.  155.  b.  n.  5. 
161.  a.  n.  4.    250.  b.  n.  1.     355.  a.  n.  1. 

Attorney, 
The  origin  of  powers  of,  271.  b.  n.  1. 1. 
As  to  maintenance,  368.  b.  n.  1. 
Fiction  by  which,  in  the  Roman  law,  a  person 

might  plead  by,  368. b.  n.  I. 
See    more   concerning    Attorney,    48.  b.  n.  2. 

40.  b.  n.  4.  50.  a.  n.  1.  52.  a.  n.  2.  65.  a.  n.  5. 

68.  a.  n.  5.    232.  b.  n.  1. 

Attorniesy 

205.  a.n.  1. 

Different  functions  of,   in  the  English  and  the 
Roman  law,  368.  b.  n.  1. 

Attornment, 
Where  formerly  not  compellable,  148.  a.  n.  3. 
Nearly  abolished  by  stat.  215.  a.  n.  2. 300.  a.  n.  1. 
How  far  made  unnecessary  by  the  statutes  of  uses 

and  wills,  300.  a.  n.  1. 
To  the  conusee  of  a  fine,  for  what  purposes  it  was 

necessary,  320.  a.  n.  1. 
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Attornment* 
What  it  gave  title  to,  320.  a.  n.  1. 
See  more  concerning  Attornment,  28.  a.  n.  3.  5. 

48.  b.  n.  1.  49.  a.  n.  1.  119.  b.  n.  2.  151.  b.  n.  t. 

161.  b.  n.S.  166.  b.  n.6.  800.  a.  n.  1.  311.  a. 

n.  ].    314.  b.  n.  1.    316.  b.  n.  1.  318.  b.  n.  1. 

319.  b,  n.  (A) 

Auditors, 
Appointed  by  a  court  in  an  action  of  account, 

119.  b.  n.  1. 

Avtria  Carucce,  161,  a.  n.  2. 

Averment, 
34.  b.  n.  11.  36.  b.  n.  6.  42.  a.  n,  6.  123.  b.  n.  1. 

Augmentation,  The  court  of,  159.  a.  n.  4. 

Authors  and  Works, 

Explained  or  characterized :  Viner's  Abr.  9.  a.n.  3. 
Lord  Bacon's  reading  of  stat.  of  uses,  13.  a.  n.  2. 
271.  b.  n.  1.  English  edition  of  Plowden's 
Comment,  23.  a.  n  1.  Noy's  Rep.  54.  a.  n.  10. 
Sullivan's  lectures,  68.  a.  n.  3.  Ockham,  58.  a. 
n.  2.  68.  b.  n.7.  Black  Book,  Red  Book, 
and  Dialog,  of  the  Excheq.  68.  b.  n.  7.  Lit- 
tleton, MS.  introduction  to  the  third  book  of, 
163.  a.  n.  1.  Sanders  on  uses  and  trusts, 
271.  b.  n.  VIII.  3.  Preston  on  estates,  338.  b. 
n.  4.  On  merger,  ibid.  On  the  rule  in  Shel- 
ley's case,  376.  b.  n.  VI.  Sugden  on  Purchases, 
290.  b.  n.  1.     On  Powers,  334.  b.  n.  1. 

On  Scintilla  juris,  271.  b.  n.  1.  IV. 

See  more  concerning  Authors,  86.  a.  n.  2.  98.  b. 
n.  1.    106.  b.  n.  2.    107.  a.  n.  6.    108.  a.  n.  4. 

120.  a.  n.  4.  155.  b.  n.  5.  159.  b.  n.  2. 
176.  b.  n.  5.t.  191.  a.  VI.  8.  208.  a.  (208. b. 
13th  ed.J  n.  1.  2dly.  237.  a.  n.  1.  III.  239.  a. 
n,  1.    261.  a.  n.  1.   262.  a.  n.  2. 

Avowry, 

For  homage  in  respect  of  the  wife's  land,  upon 

whom  it  shall  be,  66.  b.  n.  2. 
Upon  a  disseisee,  266.  b.  n.  1. 
For  rent,  373.  a.  n.  3. 
See  more  concerning  Avowry,  30.  a.  n.  3.    66.  b. 

n.  2.    69.  b.  n.  1 .     83.  a.  n.  2.     145.  b.  n.  3. 

268.  a.  n.  2.    268.  b.  n.  1.    269.  b.  n.  2. 

Authority, 

Where  exerciseable  after  the  death  of  the  party 

creating  it,  52.  b.  n.  7. 
Difference  between  a  naked  one,  and  one  coupled 

with  an  interest,  49.  b.  n.  1.    113.  a.  n.  2. 
Regal,  99.  a.  n.  1. 
A  bare,  236.  a.  n.  1. 
See  more  concerning  Authority,  52.  b.  n.  2.  90.  b. 

n.  4.    112.su  n.  6.    113.  a.  n.  2.   115.  a.  n.  15. 

Award, 
To  account,  139.  b.  n.  1. 
Interlocutory,  final,  ibid.    168.  a.  n.  2. 
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Bail, 
In  king's  bench,  and  Bail  in  common  pleas,  dif 
ference  between,  265.  b.  n.  3. 

Bailees,  89.  a  n.  10. 
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Bailiff; 
Not  liable  in  B.  R.  to  a  fine  for  a  raise  claim, 

145.  b.  n.  1. 
Has  no  possession,  330.  b.  n.  1. 
See  more  concerning  Bailiff,  89.  a.  n.  3.    172.  a. 

n.  8.    199.  b.  n.  1.   239.  b.  n.  2.   249.  a.  n.  1 . 

Bailiffs,  Of  manors,  168.  b.  n.  1. 

Bailment, 

Of  goods,  several  points  respecting,  89.  a.  n.  7. 
9,10.    89.  b.  n.  1,2,  3,4. 

Banishment,  For  felony,  133.  a.  n.  1. 

Bankruptcy, 
An  action  lies  for  a  commission  of,  falsely  and 

maliciously  sued  out,  161.  a.  n.  4.  IV. 
A  Bankrupt's 
Intailea  lands   may  be  sold   by  the  commis- 
sioners, 191.  a.  note,  sect.  VI.  8. 
Landed  property  is  subject  to  his  debts,  191.  a. 
note,  sect.  VI.  9. 
A  proviso  between  landlord  and  tenant  for  re 

entry,  in  case  of,  is  good,  223.  b.  n.  1. 
(In  case  of),  the  bargain  and  sale  must  be  in- 
dented, 229.  a.  n.  2. 
As  to  baron  and  feme,  351.  n.  1.  IV. 

Bans, 

Publication  of,  with  respect  to  the  marriage  of  an 
infant,  79.  b.  n.  1. 

Bar  (the), 
Functions  and  fees  of,  under  the  Roman,  French, 
and  English  jurisprudences,  295.  a.  n.  2. 

Bar, 

To  an  entail  by  discontinuance,  191.  a.  note, 

sect.  VI.  8. 
Of  dower   by  grant  of  rent  out    of  the  land, 

36.  b.  n.  1. 
Of  dower,  in  equity,  by  acceptance  of  a  collateral 

satisfaction,  36.  b.  n.  1. 
Of  dower  by  equitable  jointure,  36.  b.  n.  5. 
Of  dower  in  pleading,  88.  b.  n.  2.     39.  a.  n.  3. 
See  more  concerning  Bar  of  Dower,  36.  b.  n.  2/ 

4.  6,  7.    40.  b.  n.  3.    41.  a.  n.  2. 

Bargain  and  Sale, 
For  years,  48.  a.  n.  3. 
Inrolled,  48.  a.  n.  3. 
By  statute,  270.  a.  n.  2. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tail,  effect  of,  331.  a.  n.  1. 
As  to  powers,  342.  b.  n.  1.  IV.    342.  b.  n.  1.  V. 
As  to  disseisin,  367.  a.  n.  1. 
See  more  concerning  a  Bargain  and  Sale,  49.  a.  n.  1 . 

121.  a.  n.  1.      123.  a.  n.  8.     147.  b.  n.  4,  5. 

225.  b.  n.  2.  t.    229.  a.  n.  2.   271.  b.  n.  1.  VI. 

271.  b.  n.  1.  VI.  1.    342.  b.  n.  1.  VIII. 

Bark,  Of  felled  trees,  165.  b.  n.  2. 

Baron  and  Feme, 

Where  and  how  the  one  can  take  of  the  gift  of  the 
other,  3.  a.  n.  1.    297.  b.  n.  1.    And  where 
not,  34.  a.  n.  1. 
Tenants  in  special  tail ;  if  divorced  a  vinculo,  &c. 

become  tenants  for  life  only,  25.  b.  n.  2. 
Deeds   of  feme  alone  are  void,    not  avoidalle, 
42.  b.  n.  4. 
k3 
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Baron  and  Feme, 

Limitations  to,  and   to  the  heirs,  &a  of  them, 
or  one  of  them,  how  construed,  26.  a.  n.  3. 

26.  b.  n.  1,  2.    219.  a.  n.  3.    224.  a.  n.  2. 

27.  a.  n.  1. 

Rights  of  and   actions   against  the   former,  in 

respect  of  the   latter,  46.  b.  n.  5.    154.  b. 

n.  1. 
Feme  may  devise  by  custom,  111.  b.  n.  4. 
Trustee,  whether  she  may  convey  without  baron, 

112.  a.  n.  6. 
May  convey  without  baron  in  performance  of  a 

condition,  or  in  exercise  of  a   naked  power, 

ibid. 
Exile  of  former,  entitles  feme  to  sue  alone,  133.  a. 

n.  3. 
The  latter  shall  have  deceit  for  fine  levied  by  the 

former  in  her  name,  133.  a.  n.  4. 
Tenant  to  the  praecipe  may  be  made  of  a  wife's 

estate  by  the  husband  alone,  without  a  fine, 

325.  b.  n.  2.  III. 
I^ease  by,  how  it  shall  be  made,  333.  a.  n.2. 
Where  it  shall  not  bind  the  wife's  interest,  44.  a. 

n.  2. 
Interest  of  the  former  in  the  chattels  real  and 

things  in  action   of  the  latter,  851.  a.  n.  1. 

184.  b.  n.  6.    290.  a.  n.  2. 
How,  when  the  latter  takes  en  outer  droit,  851.  b. 

n.  1. 
As  to  trust  estates,  290.  b.  n.  1.  XVI. 
Alienation  by  the  former  of  the  real  estates  of 

the  latter,  how.  affected  by  statutes,  353.  b. 

n.  1. 
See  pleading,  26.  a.  n.  1 ;  partition,  171.  a.  n.  2 ; 

release,  264.  b.  n.  2. 
The   interest  which   the  husband   takes  in  the 

chattels  real  and  things  in  action  of  his  wife, 

351.  a.  n.  1. 
Where  the  husband  survives  his  wife,  ibid.  I. 
With  respect  to  such  part  of  the  wife's  personalty 

as  is  not  in  her  possession,  ibid.  II. 
How  this  interest  of  the  husband'  in,  and  his 

authority  over,  the  personal  estate  of  the  wife 

is  modified  by  equity,  ibid.  II. 
If  the  husband  be  obliged  to  resort  to  a  court  of 

equity,  to  recover  the  choses  in  action  of  the 

wife,  or  any  pioperty  which  he  cannot  recover 

without  the  assistance  of  the  wife,  the  court  will 

not  interfere  unless  he  will  submit  to  dispense 

equity    before    it   be   administered    to    him, 

ibid.  III. 
Whether   the  wife's  equity  will  prevail  against 
the  assignee  of  the  husband,  for  a  valuable 
consideratibn,   or    against    assignees  in  law, 

ibid.  IV. 

Where  a  settlement  of  personal  estate,  except 
chattels  real,  is  executed  before  marriage,  and 
contains  an  express  stipulation  that  the  woman, 
on  the  event  of  her  surviving  her  husband,  shall 
have  the  absolute  property,  or  shall  have  the 
income  of  it  during  her  life,  no  deed  executed 
by  the  woman,  either  alone  or  jointly  with  her 
husband,  during  their  joint  lives,  can  transfer, 
charge,  or  in  any  manner  affect  her  contingent 
right  to  the  property  or  income,  by  survivor- 
ship, ibid.  V. 

Some  of  the  general  rules  of  equity  respecting 
dispositions  by  a  married  woman  of  her  sepa- 
rate estate,  ibid.  VI. 
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Baron  and  Feme, 

See  more  concerning  Baron  and  Feme,  45.  a.  n.  5. 
46.  b.  n.  6.  55.  b.  n.  5, 6, 7.  57.  b.  n.  2.  66.  b. 
n.  2.  121.  a.  n.  1.  156.  a.  n.  2.  172.  b.  n.  4. 
185.  b.  n.  3.  185.  a.  n.  10.  187.  b.  n.  2. 
188.  a.  n.  1.  218.  b.  n.  2.$.  229.  a.  n.  2. 
241.  b.  n.  1. 

Baronet, 
Cannot  be  taken  in  execution   by  the  title  of 
knight,  16.  b.  n.  8. 

Barony  t 

By  writ,  whether  it  may  be  surrendered,  16.  b. 

n.  2. 
Does  not  ennoble,  until  seat  taken  in  parliament, 

16.  b.  n.  3. 
By  letters  patent,  ennobles  without  sitting,  ibid.  - 
Not  triable  by  the  record  of  parliament,  ibid. 
A  land,  108.  a.  n.  4. 
See  more  concerning  a  Barony,  9.  b.  n.  5.    29.  b, 

n.  1.     31.  b.  n.  6.     69.  a.  n.  5.    70.  b.  n.  2. 

83.  b.  n.  *.    83.  b.  n.  3.    97.  a.  n.  2.     94.  a. 

n.  4.     134.  b  n.  1.     165.  a.  n.  7. 

Baronial  Possession,  134.  b.  n.l. 
Baronial  Tenure,  134.  b.  n.  1. 

Barons, 
The  king  cannot  create  a  dignity  between  them 
and  baronets,  16.  b.  n.  8. 

Barons  by  tenure,  134.  b.  n.  1. 

Bastard, 

Not  in  ette,  whether  capable  of  taking,  3.  b.  n.  1. 
Use  in  favour  of,  where  good,  123.  eu  n.  8. 
Derivation  of  the  word,  243.  b.  n.  2. 
Rule,  that  one  shall  not  be  adjudged  such  post 

mortem,  extends  only  to   a  single  instance, 

244.  b.  n.  1. 
Special,  244.  b.  n.  2. 
General,  126.  a.  n.  2. 

Is  differently  considered  in  Germany  and  Eng- 
land, on  the  one  hand ;  and  in  Spain,  Italy,  and 

France,  on  the  other,  243.  b.  n.  2. 
Special  and  general,  how  triable,  245.  a.  n.  1. 
higne  and  mu tier  puisne,  170.  b.  n.  3,  4.    244.  b. 

n.  1. 
See  more  concerning  Bastards,  3.  b.  n.  1.    88.  b. 

n.  12.    123.  a.  n.  1. 8.    128.  b.  n.  1,  2.  176.  a. 

n.  1.    244.  a.  n.  1,  2. 

Battle,  Trial  by,  authors  upon,  294.  b.  n.  1. 

Beasts, 
Escaping,  47.  b.  n.  2,  3. 
Of  the  plough,  47.  a.  n.  18. 

Beech,  May  be  timber,  53.  a.  n.  10. 

Benefice,  Full,  119.  a.  n.  1. 

Bequest,  Specific,  264.  b.  n.  1. 

Biens,  118.  cu  n.  3. 

Bigamy,  Meaning  of  the  term,  80.  b.  n.  1. 

Bill, 

Of  rights,  120.  a.  n.  4. 

Of  naturalization,  129.  a.  n.  1. 
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Bill, 

Of  attainder,  as  to  the  votes  of  bishops,  1S4.  b. 

n.  1. 
Of  partition,  169.  a.  n.  2. 
Action  by,  285.  a.  n.  1. 
For  relief  in  Equity,  must  be  filed  within   six 

months  after  execution  in  ejectment,  202.  a. 

n.  3. 
In  Parliament,  260.  a.  n.  1. 
In  chancery,  in  ease  of  fraud  in  a  vendor,  384.  a. 

n.  1. 

Bishops, 
By  what  right  they  sit  in  parliament,  70.  b.  n.  2. 

154.  b.  n.  1. 
Suffragan  and  coadjutor,  nature  of,  04.  a.  n.  t. 
Precedence  of,  inter  se,  94.  a.  n.  5. 
Elective,  95.  a.  n.  4. 
A  bishop  quasi  decanut,  95.  a.  n.  4. 
Not  now  the  practice  of  the  crown  to  charge  with 

corodies  and  pensions,  97.  a.  n.  3. 
How  elected  in  the  Saxon  era,  and  afterwards, 

132  a.  n.  1,  2,  3,  4,  5. 
Are  seised  in  fee,  325.  b.  n.  1.  II. 
See  more  concerning  Bishops,  90.  b.  n.  4.    121.  b. 

n.  2.    206.  a.  n.  1. 

Bishoprics, 
Distinction  between  old  and  new,  in  respect  to 

the  patronage  of,  134.  a.  n.  5. 
The  Irish,  134.  a.  n.  5. 
The  Welsh,  134  a.  n.  5. 
See  more   concerning  Bishoprics,   94.  a.  n.  4. 

95.  a.  n.  3,  4.    97.  a.  n.  2.     109.  b.  n.  3. 

119.  a.  n.  1.    134.  a.  n.  1,  2,  3.  5. 

Black  Book,  68.  b.  n.  7. 

Blood9  Consideration  of,  123.  a.  n.  8. 

Boddand  and  Folldand, 
Distinction  between,  6.  a.  n.  6. 
See  more  concerning  Bockland,   86.   a.   n.  2. 
271.  b.  n.  1.1.1. 

Bond  {see  Obligation), 
Of  resignation,  186.  a.  n.  3.    206.  b.  n.  1. 
For  procuring  marriage,  ibid. 
In  restraint  of  trade,  ibid. 
Condition  of,  may  be  good  in  part,  and  void  in 

part,  ibid. 
Payment  to  obligee   at  any  time  before  action 

brought,  may  be  pleaded  in  bar  of  the  action, 

212.  b.  n.  1. 
In  the  third  person,  230.  a.  1. 
Debt,  whether  released  by  marriage,   264.   b. 

n.  2. 

Considered  an  agreement  in  equity,  ibid. 

See  more  concerning  Bonds,  36.  a.  n.  6.     89.  b. 

n.  6.    172.  a.  n.  2.  5.    180.  b.  n.  1.     190.  a. 

n.2.    206. a. n.  1.    209.a.n.l.    232.a.n.l. 

232.  b.  n.  1.    264.  b.  n.  1. 

Bondage,  117.  b.  n.  3. 

Borough, 
Origin  of  the  word,  109.  b.  n.  2.    108.  b.  n.  4. 
Whether,  unless   corporate,  it  may  be  a  city, 

109.  b.  a  2,  3. 

See  more  concerning  Boroughs,  108.  b.  n.  2,  3. 

110.  b.  n.  2.     HI.  b.  n.  1.     116.  a.  n.  1. 
See  also  Tenure*, 
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Borough  English, 

May  be  extended  and  restrained  by  special  cus- 
tom, as  to  descent,  110.  b.  n.  4. 

Chief  instances  of,  collected  in  Rob.  on  Gav. 
140.  b.  n.  3. 

What  customs  in,  must  be  specially  pleaded, 
110.  b.  n.  3.    175.  b.  n.  4. 

See  more  concerning  Borough  English,  10.  a. 
n.  8,  4.  24.  b.  n.  3.  110.  b.  n.  5.  376.  a. 
n.  1. 

Boundaries, 

Commissions  to  ascertain,  169.  a.  n.  2. 

Of  land  may  depend  on  presumption  and  usage, 

261.  a.  n.  1. 
Whether  prescription  and  usage  is  sufficient  to 

constitute  a  right  to  the  sea,  261.  a.  n.  1. 

Boutetorie,  Barony  of,  165.  a.  n.  6. 

Brehon, 
Law,  in  Ireland,  when  abolished,  and  where  ex- 
plained, 141.  a.  n.  5.    176.  a.  n.  1. 
Law  of  partibility,  176.  a.  n.  1. 

British 
Seas,  the,  107.  a.  n.  6. 
Channel  or  Sea,  ibid. 

Brokage,  Marriage,  206.  b.  n.  1. 

Burgage, 
Tenure  in,  is  not  varied  by  12  Car.  2.  c.  24. 

116  a.  n.  1. 
Tenure  in,  was  a  species  of  socage  tenure,  191.  a. 
note,  Sect  VI.  11. 

Burgesses,  Of  parliament,  108.  b.  n.  4. 

C. 

Cambridge, 
Manuscripts  of  Littleton,  163.  a.  n.  1. 

Protections  for  women  attending  upon  a,  130.  a. 
n.  1. 

CanceUarii, 
In  the  Roman  law,  293.  b.  n.  1. 1.  2. 

Cancelling, 
A  deed,  divests  no  estate,  225.  b.  n.  1. 

Canons  Of  collegiate  churches,  95.  a.  n.  2. 

Cape  ad  valentiam,  The  grand,  386.  b.  n.  1. 

Capitulars, 
Of  the  first  French  Kings,  164.  b.  n.  4. 

Caput  baronies,  31.  b.  n.  6. 

Carlovingian  family,  191.  a.  note,  Sect.  IV. 

Carrier, 
Answerable  for  what  losses,  and  on  what  ground, 

if  robbed,  89.  a.  n.  6.    89.  b.  n.  2. 
See  more  concerning  Carriers,  89.  a*  n.  7.  9. 

89.  b.  n.  4. 

Carta  de  libertatibus,  43.  a.  n.  4» 

Castle, 
As  to  what  passes  by  it,  5.  a.  n.  3. 
As  to  dower,  31.  b.  n  5. 
Guard,  87.  a.  n.  1.     106.  b.  n.  2. 
k4 
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Cathedrals,  96.  a.  n.  9. 4. 

Certainty, 
The  three  kinds  of,  809.  a.  n.  (B.) 
See  more  concerning  Certainty,  34.  b.  n .  5.    35.  b. 
n.  5.    116.  a.  n.  5.    125.  a.  n.  2. 

Certificate, 
Of  the  mayor  and  aldermen  of  London  aa  to  the 

custom  of  distribution,  176*  b.  n.  8. 
Of  a  bishop,  206.  a.  n.  1 . 
See  also,  74.  a.  n.  4. 

Cessavit, 
Writ  of,  141.  a.  n.  2. 
See  also,  47.  a.  n.  4.     164.  a.  n.  8.    143.  b.  n.  5. 

Cesser, 
Forfeiture  by,  142.  a.  n.  2. 
Process  of,  in  the  lord's  court,  ibid. 
A 8  to  rent,  149.  a.  n.  3. 

Of  estate  tail,  proviso  for,  with  a  limitation  over, 
223.  b.  n.  1. 

Cesset  executio,  208.  a.  n.  1. 

Cestui  que  Use, 
Before  27  H.  8.  50.  a.  n.  1. 
Whether  there  can  be  cestui  que  use  under  the 

statute,  in  any  case,  where  the  party  would 

not  have  been  cestui  que  trust  at  common  law, 

342.  b.  n.  1.  VIII. 
See  more  concerning  Cestui  que  Use,  191.  a.  note, 

Sect.  VI.  11.    271.  b.  n.  1.  II. 

Chace,  115.  a.  n.  15. 

Challenges, 
As  to  jurors,  125.  a.  n.  2.    156.  a.  n.  1.  3,  4,  5. 
156.  b.n.  1,2,8,4.    157.  a.  n.  6, 7,  8.    157.  b. 
n.  1,  2,  3.  5,  6,  7,  8.     158.  a.  n.  5.     158.  b. 
n.  2,  3,  4. 

Chamberlain, 

.  Great,  office  of,  how  descendible,  20.  a.  n.  1. 
166.  a.  n«  8. 

Chancellor, 

The  courts  of  the,  191.  a  note,  Sect.  VI.  11. 

The  difference  between  the  office  of,  in  this  coun- 
try, and  on  the  Continent,  191.  a.  note,  Sect. 
VI.  11. 

Resort  to  for  redress  where  a  contract  was  left 
unperformed,  290.  b.  n.  1. 1.  1. 

In  this  country,  the  original  office  of,  290.  b.  n.  1. 
1.2. 

See  also,  169.  a.  n.  2. 

Chancellors 
Of  bishops  and  palatines,  290.  b.  n.  1. 1.  2. 
In  the  courts  of  foreign  countries,  290.  b.  n.  1.1.  2. 

Chancery, 
Remedy  in,  for  refusing  to  admit  a  surrenderee, 

69.  b.  n.  6. 
Relief  in,  against  forfeiture  for  waste,  63.  a.  n.  2. 
With  respect  to  guardians,  88.  b.  n.  6.  12. 
The  jurisdiction  of,  over  infants,  88.  b.  n.  16. 

over  tithes,  159.  a.  n.  4. 
As  to  estoppel  by  partition  between  bastard  eigne 

and  mulier  puisne,  170.  b.  n.  4. 
Where  the  court  of  may  direct  infants  to  convey 

estates  vested  in  them  upon  trust,  or  by  way  of 

mortgage,  171.  b.  n.  6. 
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Chapter, 
To  what  ecclesiastical  bodies  the  name  is  appro- 
priate, 95 .  a.  n.  2. 

Chapters, 
The  new  deaneries  and,  95.  a.  n.  3. 
The  legal  mode  of  constituting  deans  of,  before 
king  John,  is  uncertain,  95.  a.  n.  4. 

Charges, 
(Except  a  lease  for  years)  are  not  avoided  by  re- 
covery in  waste,  234.  a.  n.  1. 
On  real  property,  how  affected  by  a  prior  term  of 
years,  290.  b.  n.  1.  XV. 

Charitable  Donations, 
191.  a.  note,  Sect.  VI.  8. 

Charta  indenta,  229.  a.  n.  1. 

CharUe  partita,  229.  a.  n.  1. 

Charta  paricUe ;  or,  paricoke,  229.  a.  n.  1. 

Charta  undulatoria,  229.  a.  n.  1. 

Charta  de  unci  parte,  229.  a.  n.  2. 

Charter  of  King  John, 
As  to  the  election  of  a  dean  by  the  chapter,  95.  a. 

n.  4. 
As  to  Ireland,  141.  b.  n.  1. 

Charters, 
Detinue  will  lie  for,  where,  20.  a.  n.  2. 
Distinguished  from  deeds,  9.  b.  n.  1. 
As  to  the  appointment  of  deans,  95.  a.  n.  4. 
The  indenting  of,  143.  b.  n.  3. 
See   more  concerning  Charters,   229.  a.  n.  1. 
261.  a.  n.  1. 

Chattels, 
Real  and  choses  in  action,  of  a  wife,  299.  a.  n.  2. 
Personal,  and  real,  of  a  wife,  351.  a.  n.  1. 
See  more  concerning  Chattels,  9.  &.  n.  1.     20.  a. 

n.  5.   42.  a.  n.  7, 8.   Ills.  a. n.  6.    lll.b.  n.  1. 

1 18.  a.  n.  3.    141.  a.  n.  2.    190.  a.  n.  2. 

Chester, 
Earldom  of,  how  it  became  annexed  to  tbe  Crown, 

165.  a.  n.  4. 
The  county  palatine  of,  how  affected  by  24  Geo.  3. 

157.  a.  n.  4. 
The  city  of,  is  excepted  in  4  W.  &  M.  c.  2. 

176.  b.  n.  5. 

Chevage, 
Offence  of,  still  inquirable,  140.  a.  n.  3. 

Child, 
When  either  of  two  persons  may  be  its  legitimate 

father,   whether  it  shall    choose,  8.  a,  n.  7. 

123.  b.  n.  1. 
Where  it  shall  take  jointly  with  the  parent,  and 

where  in  remainder,  9.  a.  n.  2,  3. 
Follows  the  condition  of  its  father,  by  our  law, 

123.  a.  n.  4. 
Secus,  by  the  civil  law,  ibid.  n.  7. 
Posthumous,  limitation  to,  secured,  298.  a.  n.  3. 

Children, 

Posthumous,  born  after  the  usual  time,  123.  b. 

n.2. 

See  more  concerning  Children,  113.    a.   n.    2. 
123.  a.  n.  6. 
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Chimney  Pieces,  53.  a.  n.  5. 

Chirograph  7 145.  b.  n.  4. 

Chirogr  aphum, 
What,  143.  b.  n.  4.    229.  a.  n.  1. 

Chivalry, 
Court  of,  its  criminal  jurisdiction,  74.  b.  n.  1. 

Chases, 

In  action,  assignable   through   the   medium  of 

equity,  232.  b.  n.  1.     265.  a.  n.  1. 
In  action  of  a  wife,  299.  a.  n.  2.    551.  a.  n.  1. 

III. 
See  more  concerning  Choses  in  action,  90.  b.  n.  4. 

144.  b.  n.  1.     232.  b.  n.  1.     265.  a.  n.  1. 

520.  a.  n.  1. 

Chronicles,  (ancient) 
As  to  deaneries,  95.  a.  n.  4. 

Ch  urchvoardens, 
How  and  for  what  purposes  they  are  capable  of 
purchasing  lands,  3.  a.  n.  4. 

Cion,  125.  a.  n.  2. 

Circuity,  191.  a.  note,  Sect.  VI.  8. 

City, 
109.  b.  n.  2,  5.    110.  b.  n.  2.    111.  b.  n.  1. 
112.  b.  n.  2. 

Civil  Law,  123.  a.  n.  7. 

Claim, 

Continual,  252.  b.  n.  1. 
On  the  record  of  a  fine,  ibid. 
By  a  stranger  to  a  fine,  262.  a.  n.  (B) 
See  more  concerning  Claim,  48. b.  n.4.    121.  a. 
n.  1 .     145.  b.  n.  1 .    218.  a.  n.  1,  2,  3.    243.  b. 
n.1.    250.  b.n.  1.    257.  a.  n.1. 

Clauses, 

For  shifting  one  estate  on  the  accession  of  another, 
327.  a.  n.1.  II.  1. 

(In  a  settlement)  for  shifting  an  estate,  and  for 
taking  a  name  and  using  arms,  reference  to 
cases  on,  527.  a.  n.  1.  II.  2. 

(In  a  strict  settlement)  which  enjoin  taking  the 
name  and  using  the  arms  of  the  settler,  observa- 
tions on,  and  form  of,  527.  a.  n.  1.  II.  2. 

For  taking  a  name  and  using  arms,  are  sometimes 
improperly  used,  527.  a.  n.  1.  II.  3. 

Clergy,  Benefit  of,  80.  b.  n.  1. 

Client, 
And  patron  in  the  Roman  law,  64.  a.  n.  1. 

Coadjutors  Of  a  bishop,  94.  b.  n.  5. 

Code, 
Civil  Napoleon,  as  to  registration,  290.  b.  n.  1. 
XIII. 

Codes, 
Napoleon,  191.  a.  note,  Sect.  III.  5. 
Of  the  German  tribes,  ibid,  note,  Sect.  IV. 

Cognati, 
In  the  'Roman  law,  1 1.  a,  n.  2.    88.  b.  n.  6. 
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Cohabitation, 
Averment  against,  in  case  of  baron  and  feme, 
125.  b.  n.  1. 

Coin, 
Of  the  kingdom,  207.  b.  n.  1. 
Current,  tender  of  a  sum  in,  is  good,  207.  b.  n.  5. 

Collateral  things,  215.  a.  n.  1. 

Collation  of  Goods, 
In  the  civil  law,  176.  a.  n.  10. 

Colleges  and  Chapters,  95.  a.  n.  1. 
Collegiate  Churches,  95.  a.  n.  2. 
Coloni  et  glebce  adscriptvtii,  64.  a.  n  1. 
Commandment,  Before  disseisin,  180.  b.  n.  4. 
Commencement  Of  a  lease,  46.  b.  n.  9. 10. 
Commendams,  The  case  of,  112.  a.  n.  2. 

Commerce, 
How  favoured  by  the  law,  47.  a.  n.  14.    191.  a. 
note,  Sect  VI.  5.  9.    271.  b.  n.  1.  VII.  2. 

Commission, 
In  chancery,  for  examination  of  witnesses,  a  close, 

but  for  partition,  an  open  proceeding,  167.  b. 

n.  5. 
Of  array,  71.  a.  n.  1. 
Of  bankruptcy,  161.  a.  n.  4. 
To  ascertain  boundaries,  169.  a.  n.2. 
Of  partition,  ibid. 
Of  escheat,  205.  a.  n.  1. 1st. 
See  more  concerning  Commission,  88.  b.  n.  16. 

157.  b.  n.  5. 

Commissioners, 
Of  oyer  and  terminer,  74.  b.  n.  1 . 

Commitment,  Of  a  jury  to  prison,  155.  b.  n.  5. 

Committee, 
To  assign  dower,  58.  b.  n.  1. 
I        Of  a  lunatic,  88.  b.  n.  6. 

(The  king's)  of  an  infant  heir,  169.  a.  n.  2. 

Common, 
Appendant,  must  be  by  prescription,  122.  a.  n.  2. 
Appurtenant,  may  be  by  grant,  as  well  as  by  pre- 

scription,  122.  a.  n.  4. 
In  gross,  whether  it  can  be  sans  nombre,  122.  a. 

n.  5. 
Appurtenant,  apportionment  of,  147.  a.  n.  7. 
Appendant  or  appurtenant,   recovered  with  the 

land,  151.  a.  n.  5. 
Appendant  or  appurtenant,  154.  b.  n.  6. 
Sans  Twmbre,  164.  b.  n.  8. 
Right  of,  122. a.  n.  5.    271.  b.n.  1.  II.    290.  b. 

n.1.  III.    291.  b.  n.1. 
See  more  concerning  right  of  Common,  52.  a.  n.  6. 

Common  Assurances,  121.  a.  n.1. 

Commoner,  16.  b.  n.  8. 

Common  Laxv, 
The  courts  of,  135.  b.  n.  1. 
See  more  concerning  Common  Law,  88.  b.  n.  16. 
89.  a.  n.  7.      115.  a.   n.  8,  9.   11.  14,  15. 
119.  a.  n.  1.    120.  a.  n.  4.    121. b.n.  2. 

Common  Pleas, 

Court  of,  its  origin,  71.  b.  n.  2.    • 
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Common  Recovery,  135.  a.  n.  l. 

Commons^ 
The  house  of,  42.  b.  n.  1.    64.  a.  n.  1  *.   110.  a. 
n.  4.    159.  b.  n.  2.    260.  a.  n.  1. 

Commune  consilium,  no.  a.  n.  4. 

Compositions  amicable,  121.  a.  n.  l. 

Computation, 
At  to  a  lease,  45.  b.  o.  8.    46.  b.  n.  8,  9. 

Conclusion,  45.  a.  n.  6, 7, 8.    168.  a.  n.  2. 

Condition, 
Who  shall  enter  tor  breach  of,  12.  a.  n.  3. 
Destroyed  or  not,  46.  b.  n.  4.    277.  b.  n.  2. 
May  be  apportioned,  where,  148.  b.  n.  4.   202.  b. 

d.  2. 
Effect  of  entry  for  breach  of,  202.  b.  n.  2. 
For  payment  of  a  sum  nomine  poena,  strictness  re- 
quired in,  153.  b.  n.  2. 
Origin  and  application  of  the  doctrine  of,  201.  a. 

n.  1. 
Express,  orconventionary,  201.  a.  n.  1. 
Saved,  202.  a.  n.  S.    225.  a.  n.  1. 
In  law,  or  implied,  201.  a.  n.  1.    234.  a.  n.  1. 

241.  a.  n.4. 
Distinguished  from  a  remainder,  and  a  conditional 

limitation,  203.  b.  n.  1. 
At  common  law ;  in  the  civil  law j  in  the  canon 

law,  201.  a.  n.  1.    237.  a.  n.  1.  III. 
Performed  or  not,  where,  205.  b.  n.  1.    207.  a. 

n.  3.    212.  b,  n.  1.    213.  a.  n.  1.    219.  a. 

n.  1. 
Impossible,  the  different  kinds  of,  206.  a.  n.  1. 

225.  a.  n.  1. 
Against  law,  206.  a.  n.  1.   See  Alienation,  223.  a. 

n.  1.    223.  b.  n.  1. 
Special,  of  entry  until  satisfaction,  203.  a.  n.  3. 
Who  may  take  advantage  of,  as  assignees  within 

the  32  Hen.  8.    215.  b.  n.  1. 
General,  of  re-entry,  203.  a.  n.  3. 
Performance  of,  cy  pret,  219.  b.  n.  1.    220.  b. 

n.  1. 
Not  to  alien  or  assign  leases,  203.  b.  n.  1.  223.  b. 

n.  1. 
Doc t line  of,  as  applicable  to  legacies,  237.  a.  n.  1. 

1.  III. 
Auoexed  to  the  estate  of  a  tenant  to  the  precipe, 

203.  b.n.  l.IV. 
Precedent  and   subsequent  observations   upon, 

237.  a.  n.  1.    224.  a.  n.  2.    310.  b.  n.  1. 
When  binding  on  lands,  in  the  hands  of  disseisor, 

240.  a.  n.  2. 
Precedent  estate  granted  on,  vests  not  till  per- 
formance of,  310.  b.  n.  1. 
Repugnant,  206.  a.  n.  1. 
Of  a  bond,  206.  a.  n.  1.    206.  b.  n.  1. 
Some  cases  in  which  the  performance  of  may  be 

excused,  207.  a.  n.  1. 
Why  money  only  may  be  satisfied  by  a  collateral 

thinp,  213.  a.  n.  1. 
To  re-infeoff  the  feoffor  and  his  wife  in  tail,  &c. 

may  be  performed  after  the  wife's  second  mar- 
riage, 218,  b.  n.  1  $. 
Not  to  alien,  223.  a.  n.  1. 
Not  to  make  a  tortious  alienation,  223.  b.  n.  1. 
A  void,  does  not  frustrate  a  recovery  or  a  fine, 

223.  b.  n.  1. 
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Condition, 

To  defeat  a  freehold,  225.  a.  n.  2. 

In  gross,  230.  b.  n.  1. 

Breach  of,  236.  a.  n.  1. 

Making  void  a  devise,  on  marriage  without  con- 
sent, 237.  a.  n.  1. 

Whether  precedent  or  subsequent,  is  entitled  to 
relief  in  equity,  237.  a.  n.  1. 

Annexed  to  a  fee  conditional,  326.  b.  n.  1.  IV. 

To  take  a  name  and  use  arms,  may  be  discharged 
by  a  recovery ;  determined  by  the  estate's  Test- 
ing in  the  settler's  heir  at  law ;  released  by  such 
heir;  and  a  right  of  entry  upon  a  breach  of, 
may  be  barred  by  a  fine  with  proclamations, 
327.  a.  n.  2.  II.  3. 

Cannot  restrain  the  power  of  tenant  in  tail  to 
make  a  lawful  alienation,  379.  b.  n.  1. 

See  more  concerning  Conditions,  42.  a.  n.  11. 
48.  b.  n.  6.  50.  b.  n.  1.  52.  a.  n.  9.  55.  b. 
n.  10.  62.  a.  n.  1.  1 12.  a.  n.  6.  147.  b.  n«  7. 
150.  a.  n.  4.  153.  a.  el  6.  153.  b.  n.  2. 
163.  b.  n.  4.  164.  a.  n.  3.  173.  b.  n.  4. 
201.  b.  n.  3,  202.  b.  n.  1.  203.  a.  n.  1,  2. 
205.  a.  n.  1. 1st.  207.  a.  n.  2.  218.  a.  n.  1, 
2,  3.  218.  b.  n.  1. 3.  221.  a.  n.  1.  222.  b. 
n.2.  226.  a.  n.  1.  240.  b.n.  2,  3.  241.  a. 
n.  4.  252.  b.  n.  1.  271.  b.  xu  1.  II.  309.  a. 
n.  1.    353.  a.  n.  1. 

Conditional  Fees,  19.  a.  n.  2, 3, 4. 

Conditional  Limitation, 
42.  a.  n.  6.    203.  b.  n.  1. 1. 

Conditional  Purchases,  224.  a.  n.  2. 

Confession  of  villenage,  122.  b.  n.  2. 

Confirmation, 
From  lord   paramount  to  tenant  paravail,  effect 

of,  152.  b.  n.  1,2. 
Grant  to  tenant  at  will,  enures  as  a,  49.  a.  n.  1. 
What  is  its  operation,  295.  b.  n.  1, 2,  3. 
In  what  it  differs  from  a  release,  296.  a.  n.  2. 
Is  good  without  privity,  ibid. 
Must   confirm  the   whole  estate  of  a  tenant  of 

freehold  or  inheritance,  but  may  confirm  part 

only  of  a  term  of  years,  297.  a.  n.  1. 
By  enlargement  should  be  distinguished  from  a 

conveyance    or  devise  to  the  right  heirs  of 

tenant  for  life,  299.  b.  n.  1. 
Before  induction  is  void,  300.  b.  n.  1. 
Of  leases  made  by  ecclesiastics,  801.  a.  n.  1. 
To  lessee  for  years  to  make  him  tenant  for  life, 

307.  b.  n.  1. 

See  more  concerning  Confirmation,  45.  a.  n.  6, 
7, 8.  152.  b.  n.  3.  187.  b.  n.  4.  296.  a.  n.  1. 
300.  a.  n.  1. 

Congi  d'Elire, 
The  king's,  95.  a.  n.  4.    134.  a.  n.  4. 

Conquest,  (the),  76.  b.  n.  1. 

Consanguinity, 
Different  degrees  of  in  the  canon  and  civil  law, 

23.  b.  n.  3. 
Authors  upon,  24.  a.  n.  1,  2. 

See  more  concerning  Consanguinity,  23*  b.  m  2. 
160.  a.  n.  1.    235.  a.  n.  1. 
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Consent  of  Lessee, 
For  years,  to  livery  of  seisin,  48.  b.  n.  8. 
See  more  concerning  Consent,  ibid.  79.  b.  n.  1. 

60.  a.  n.  1.    94.b.n.l.    121.a.n.l.    125.  b. 

n.  1. 

Conservators  of  the  Peace,  114.  b.  n.  1. 

Consideration, 
Good,  123.  a.  n.  8. 
Valuable,  ibid. 

Of  blood,  ibid.  290.  b.  n.  1.  X. 
See  more  concerning  Consideration,  49.  a*  n.  1. 
290.  b.  n.  1.  V.  4. 

Conspiracy,  161.  a.  n.  4. 

Constable, 
High,  office  of,  extinct,  74.  b.  n.  1. 

Construction, 
Of  common  law  after  the  same  is  declared  by 

statute,  115.  a.  n.  9. 
Of  law,  as  to  manumission,  12S.  a.  n.  3. 
See  more  concerning  Construction  of  law,  147.  a. 

n.  2.     183.  b.  n.  1. 

Consul,  among  the  Romans,  168.  a.  n.  5. 

Contempt, 
Of  royal  authority,  as  to  homage,  66.  b.  n.  1. 

Contingent 
Remainders  and  executory  estates  and  interests, 
and  possibilities  with  an  interest,  the  transmis- 
sibility,  conveyance,  assignment,  and  devise  of, 
269.  a.  n.  1. 

Contingent  Interest, 
Of  a  wife  in  chattels  real  and  personal,  351.  a.  n.  1. 

Contract, 

Usurious,  cannot  be  remedied  by  any  subse- 
quent agreement,  covenant,  or  assignment, 
222.  b.  n.  2. 

Not  to  exercise  powers,  342.  b.  n.  1.  VII. 

See  more  concerning  Contracts,  S3,  a.  a.  10. 
36.  b.  n.  7.  47.  b.  n.  7.  79.  b.  n.  1,  2,  4. 
123.  a.  n.  8. 

Contribution, 
Of  tenant  for  life  towards  redemption  of  mort- 
gage, 208.  a.  n.  1. 

Conveyances, 
At  common  law  and  to  uses,  difference  between, 

188.  a.  n.  13.    271.  b.  n.  1. 
By  felons,  &c.  42.  b.  n.  3. 
By  custom,  as  to  the  secret  examination  of  femes 

covert,  121.  a.  n.  1. 
Tortious  and  rightful,  271.  b.  n.  1. 1.  3. 

Conveyancers, 

The  practice  of,  in  assigning  terms  for  years  to 
attend  the  inheritance  to  prevent  dower, 
208.  a.  n.  1. 

The  practice  of,  in  advising  upon  titles,  consi- 
dered by  Lord  Hardwicke  as  the  reason  of  the 
determination  in  Radnor  and  Vandebendy, 
ibid. 

Conuzance,  ■ 

Spiritual,  89.  b.  n.  6. 

Of  property  in  K.  B.  145.  b.  n.  1. 
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Coparceners, 
How  affected  by  each  other's  acts,  163.  b.  n.  4. 
What  may  be  divided  between,  165.  a.  n.  1. 4. 8. 
What  seisin  of  one  will  give  possession  to  the 

other,  186.  b.  n.  6. 
May  release  inter  $e,  119.  b.  n.  1. 
Fine  levied  by  one  to  another,  how  it  operates, 

ibid. 
Inter  m,  what  amounts  to  an  ouster  of  one, 

243.  b.  n.  1. 
Disseisin  of  two,  where  one  of  them  hath  issue 

and  dies,  364.  b.  n.  (A) 
See  more  concerning  Coparceners,  148.  b.  n.  9. 

153.  a.  n.  1 .     164.  a.  n.  4, 5. 7, 8.    165.  a.  n.  3. 

166.  b.  n.  2,  8.    167.  b.  n.  1,  2.    174.  a.  n.  4. 

174.b.n.5.   175.a.n.l.   176.b.n.2.   186.  b. 

n.  8.    200.  b.n.  1.    24S.a.n.l.    249.  a,  n.  2. 

267.  a.  n.  1.    273.  b.  n.  2. 
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court  roll,  26.  b,  n.  4. 
Sworn,  98.  b.  n.  1. 
Of  a  record,  117.  b.  n.  4. 

Copyhold, 
Purchased  by  an  alien,  escheats  to  the  lord 

2.  b.  n.  4. 
In  pleading,  must  be  expressed  to  be  so!  volunta- 

tern  domini,  58.  a.  n.  1. 
Sutxender  of,  may  be  taken  by  lord  or  steward, 

out  of  the  manor,  58.  a.  n.  4.  and  that  without 

special  custom,  69.  a.  n.  6. 
What  estate  passes  by,  59.  b.  n.  2. 
Where  there  are  two  stewards,  grant  of  by  one 

is  good,  58.  a.  n.  6. 
Guardian  in  socage  may  grant,  in  his  own  name, 

58.  b.  n.  3. 
Heir  cannot  hold  courts   during  the  interest  of 

his  guardian,  ibid. 
Grant  of,  in  reversion,  by  dominus  pro  tempore, 

good,  58.  b.  n.  4. 
In   fee,  lord  disseisor  may  accept  surrender  of, 

and   admit  to,  but- not  if  held  for  life  only, 

68.  b.  n.  5. 

Grant  of,  by  heir  before  assignment  of  dower, 
not  binding  on  doweress,  58.  b.  n.  6. 

Custom  of  granting,  may  be  destroyed,  as  to  the 
particular  tenant,  but  remain  as  to  reversioner, 
58.  b.  n.  7. 

Tithes  grantable  as,  58.  b.  n.  9. 

Cannot  be  partitioned  without  lord's   license, 

69.  a.  n.  1. 

Release  of,  by  and  to  whom  it  may  be  made, 

69.  a,  n.  2. 
Forfeiture  of,  by  lease  or  alienation,  what  amounts 

to,  59.  a.  n.  3,  4. 
Forfeiture    of,   by  nonpayment   of  fine,    what, 
60.  a.  n.  1. 
By  waste  what,  and  by  whom,  and  when  to 

be  taken  advantage  of,  63.  a.  n.  1. 
When  relieved  against  in  equity,  ibid. 
Whether,  for  attainder,  before  admittance, 
62.  a.  n.  1. 
Admittance  to,   whether  compellable  by  action 

on  the  case,  69.  b.  n.  6. 
Fine  upon  admittance  to,  by  whom,  and  what 
payable,  59.  b.  n.  8.    302.  b.  n.  1. 
What  reasonable,  or  not,  60.  a.  n.  1. 
Entail  of,  barable  by  surrender,  or  recovery,  or 
forfeiture  and  re-grant,  60.  a.  n.  3.    00.  b.  n.  1- 
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Copyhold, 
Trees  upon,  trespass  lies  against  the   lord  for 

cutting,  00.  b.  n.  4. 
Surrenderee  of,   hath   nothing  til]    admittance, 

though  his  heir  shall  be  admitted,  60.  a.  n.  2. 
Acceptance  of  rent  by  the  lord,  a  good  admittance 

to,  ibid. 
Admittance  of  a  second  surrenderee  to,  an  ad- 
mittance of  the  first  by  implication,  ibid. 
Whether  surrender  of  good,  if  made  by  any  other 

than  the  customary  symbol,  61.  a.  n.  8. 
As  to  the  commencement   of  the  surrenderee's 

estate  in,  62.  a.  n.  1. 
Propriety  of  receiving  fealty  for,  68.  b.  n.  5. 
Devise  of,  may  be  by  writing  unattested,  111.  b. 

n.  3. 
Whether  within  the  32d  Hen.  8.  respecting  par- 
titions, 187.  a.  -n.  2. 
Not  within  the  stat.  of  uses,  271.  b.  n.  1.  VIII.  2. 
Tenures,  03.  a.  n.  1. 
See   more   concerning  Copyhold,    14.   b.    n.  6. 

33.a.n.5.  41.b.n.3.  44.  b.n.7.  58.b.n.2.8. 

50.  a.  n.  5.    59.  b.  n.  1.  3,  4,  5.    60.  b.  n.  2. 

61.  a.  n.  1 .    62.  a.  n.  2.    63.  a.  n.  2,  3.    88.  b. 

n.  13. 16.    lll.b.n.  1.    174.  a.  n.  1.    185.  a. 

n.9.    190.  b.  n.  4.    290.  a.  n.  1.  V.2.    290.  b. 

n.  1.  X.    338.  a.  n.  1. 

Copyholder, 
Whether  debt  lies  against  for  his  rent,  57.  b.  n.  1. 
See  more  concerning  Copyholders,  186.  a.  n.  4. 
267.  b.  n.  1. 

Corn, 
In  sheaves  or  cocks,  or  loose,  or  in  straw,  may 

be  distrained,  47.  a.  n.  16. 
&c.  growing,  may  be  distrained,  47.  b.  n.  1. 

Cornage, 
Tenure  by,  106.  b.  n.  2.  106.  b.  (107.  a.  13th  ed.) 
n.  2#. 

Corody, 
Where  grantable  to  more  than  one,  190.  a.  n.  1 . 
See  more   concerning  a  Corody,   17.   b.  n.   4. 
97.  a.  n.  3. 

Coroners,  154.  a.  n.  11.  157.  b.  n.  7.  158.  a.  n.  4. 
161.  a.  n.  4.    168.  a.  n.  3. 

Corporation, 
Sole  or  aggregate,  may  take  lands  in  fee  without 

words  of  succession,  where,  8.  b.  n.  7.     9.  b. 

n.  7.     94.  b.  n.  4. 
Sole,  may  take  chattels  in  succession,   where, 

8.  a.  n.  1.    190.  a.  n.  2. 
Parson  and  churchwardens  may  be  by  custom, 

3.  a.  n.  4. 
Whether  lands  given  to  shall,  upon  dissolution 

of,  revert  or  escheat,  13.  b.  n.  2. 
Aggregate,  may  in  some  cases  act  without  deed, 

94.  b.  n.  3. 
Sole  distinction  between  description  of  by  both 

natural  and  politic  name,  ana  by  politic  name 

alone,  94.  b.  n.  5. 
Successors    of,  bound   without   being  specially 

named,  144.  b.  n.  2. 
Leases  from  a,  290.  b.  n.  1.  XI. 

Corporation, 
Remitter  to  a,  360.  a.  n.  1 . 
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Corporation, 
See  more  concerning  Corporations,  2.  b.  n.  11. 
15.  b.  n.  4.  16.  a.  n.  1.  43.  a.  n.  1.   45.  a.n.4. 
52.  b.n.  8,9.  66.b.n.3.   109.b.n.2.  271.  b. 
n.  1.  VI.  2. 

Costs  in  Actions  or  Suits, 
At  law,  statutes  respecting,  161.  a.  n.  4. 
-    -    -  how  satisfied  before  and  since  the  statute 

of  Gloucester,  355.  b.  n.  1. 
In  equity,  how  awarded,  ibid. 

Costs  and  Expenses, 
Of  guardians,  bailiffs,  and  receivers,  89.  a.  n.  3, 4. 
See  more  concerning  Costs,  32.  b.  n.  4.     55.  a. 
n.  4.    257.  a.  n.  2.    303.  a.  n.  1 . 

Covenant, 

To  repair,  generally,  whether  it  extends  to  the 
case  of  fire  within  6  Ann.  c.  31.    57.  a.  n.  1. 

To  stand  seised,  123.  a.  n.  8.  205.  b.  n.  1  f. 
237.  b.  n.  2.    271.  b.  n.  1.  VI.  VI.  1. 

Not  to  alien  a  lease  for  years,  203.  b.  n.  1. 

Against  a  right  of  dower,  208,  a.  n.  1. 

In  gross,  215.  b.  n.  1. 

Not  to  assign  leases,  223.  b.  n.  1. 

Who,  not  a  party  to  the  deed,  may  enter  into  or 
be  benefited  by,  230.  b.  n.  1.    231.  a,  n.  1. 

Action  of,  for  rent,  269.  b.  n.  3. 

Whether  a  release  is  a  bar  to  a,  before  breach, 
291.  b.  n.  ]. 

Action  of,  against  lessor  for  loss  of  a  term  for 
years,  by  recovery  against  the  tenant  of  tbe 
freehold,  325.  a.  n.  1. 

Personal,  291.  b.  n.  1. 

Real,  ibid. 

In  law,  ibid. 

Not  to  assign,  extends  not  to  an  under  lease, 
338.  a.  n.  1. 

To  stand  seised,  as  to  discontinuance,  330.  a. 
n.  1.  VII. 

To  stand  seised  by  tenant  in  tail,  effect  of, 
331.  a.  n.  1. 

To  stand  seised,  as  to  powers,  342.  b.  n.  1.  IV.  V. 

How  expounded,  as  to  the  context,  &c.  384.  a.  n.  1 . 

General,  implied,  may  be  restrained  by  express 
covenant,  ibid. 

General,  express,  is  not  restrained  by  a  subse- 
quent express  covenant,  unless  it  can  be  con- 
sidered as  part  of  the  general  covenant,  ibid. 

A  writ  of,  lies  against  lessor  by  lessee  for  years, 
whether  the  title  be  good  or  bad,  if  he  coven- 
ants to  warrant  and  defend  the  land,  389.  a.  n.  2. 

See  Warranty. 

Covenants, 
Collateral  to  the   grantor's   interest  do  not  run 

with  the  land,  215.  b.  n.  1. 
Incident  to  a  reversionary  interest,   are   extin- 
guished by  the   merger  of  that  reversionary 

interest,  ibid. 
(The  usual,)  for  title,  reference  to  a  chapter  on 

384.  a.  n.  1. 
Of  early  vendors,  a  purchaser  may  avail  himself 

of,  ibid. 
For  lessor  to  enter  and  view  the  lands  demised, 

251.  a.  n.  1. 
See  more  concerning  Covenants,   36.   b.   n.   7. 

41.  b.  n.  6.    45.  a.  n.  2.    47.  a.  n.  7.     54.  b. 

n.  1.    55.  a.  n.  5.     59.  a.  n.  4.    277.  b.  n.  2. 

379.  b.  n.  J. 
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Coventry  Act,  The,  127.  a.  n.  2. 

Coverture, 
With  respect  to  powers,  authorities,  and  trusts 

vested  in  the  wife,  112.  a.  n.  6. 
See    more   concerning   Coverture,  123.  a.  n.  S. 
241.  b.  n.  1.    347.  b.  n.  1.    See  also  Baron 
and  Feme. 

Covin,  35.  a.  n.  6,  7.    See  Fraud. 

Counterparts,  229.  a.  n.  t. 

Counterplea,  39.  a.  n.  6. 

Counties, 
Remedy  for  recovering  hereditaments  in  different 

counties,  154.  a.  n.  2. 
Antiquity  of  the  division  of,  168.  a.  n.  6. 

See  more  concerning  Counties,  110.  b.  n.  2. 

125.  a.  n.  2.     154.  a.  n.  1. 

Court, 
Of  wards,  38.  b.  n.  1.    88.  b.  n.  16. 
Baron,  58.  a.  n.  4,  5.    58.  b.  n.  1. 
Ecclesiastical,  79.  b.n.  4.  89.b.n.6.  126.  a.  n.  2. 
Of  King's  Bench,  89.  b.  n.  6. 
Of  Chancery,  ibid. 

Of  Common  Law,  89.  b.  n.  6.    135.  b.  n.  1. 
Of  Record,  117.  b.  n.  3. 
Of  the  Lord,  123.  b.  n.  1.     141.  a.  n.  2. 
Of  Friesland,  the  supreme,  123.  b.  n.  2. 
The  County,  145.  b.  n.  1. 
Rolls,  115.  a.  n.  10. 

See  more  concerning  Courts,  59.  a.  n.  6.    61.  b. 
n.  2.    62.  a.n.  1.    125.  a.  n.  2. 

Coutumier  de  Normandie, 

65.  a.  n.  1.    191.  a.  note,  sect.  III.  3. 

Creation  Money,  83.  b.  n.  5. 

Creditor, 

Made  executor  by  debtor,  264.  b.  n.  1. 

Of  a  testator,  290.  b.  n.  1.  XIV.  1. 

See   more   concerning  Creditors,   57.   a.   n.  1. 

113.  a.  n.  2.   191.  a.  note,  sect.  VI.  8.    223.  b. 

n.  1.    224.  a.  n.  1 .     290.  b.  n.  1.  XIII. 

Crimes, 

Committed  in  foreign  countries,  in  what  courts 

triable,  74.  b.  n.  1. 
See  more  concerning  Crimes,  89.  b.  n.  6.     125.  a. 

n.  2.     128.  b.  n.  1. 

Criminal  Judicature,  74.  b.  n.  1. 

Cross  Remainders,  195.  b.  n.  1. 

Crown, 
Succession  of  the,  92.  b.  n.  2. 
The  power  of,  in  creating  tenures,  93.  b.  n.  3. 
The  right  of  the,  as  to  corodies  and  pensions, 

97.  a.  n.  3. 
Debts,  209.  a.  n.  1. 

Curator, 
Appointed  (as   guardian)  by  the   ecclesiastical 
court,  88.  b.  n.  16. 

Curia  regis,  71.  b.  n.  2. 

Curtesy, 
Title  to,  conferred  by  possession  of  lessee,  with- 
out entry,  29.  a.  n.  3. 
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Curtesy, 
Of  an  advowson  in  gross,  by  seisin  in  law,  29.  a. 

n.  4,  6. 
Of  an  advowson  appendant  (tumble)  by  seisin  in 

deed  of  the  principal,  29.  a.  n.  4. 
Whether  of  rent  reserved  on  an  estate  of  free- 
hold, 29.  a.  n.  7. 
Of  equitable  estates,   except   where  profits  are 

directed  to  be  paid  during  the  wife's  life  for 

her  separate  use,  29.  a.  n.  6. 
Title  to,  bow  affected  by  suspension  of  the  wife's 

estate,  29.  b.  n.  2. 
Whether  of  a  title  of  honour,  29.  b.  n.  1.    165.  a. 

n.  7. 
To  entitle  to,  what  formerly  was  proof  of  issue 

born  alive,  29.  b.  n.  5. 
In  gavelkind  estates  is  of  a  moiety  only,  30.  a.  n.  1 . 
Ceases  if  husband  marries,  ibid. 
Shall  be  of  rent  de  novo  granted  in  tail,  30.  a.  n.  2. 
Whether  of  estates  aliened  and  regranted,  SO.  a. 

n.  4. 
Whether  of  estates  of  an  idiot,  30.  b.  n.  2. 
Second  husband  entitled  to,  though  there  be  an 

adult  heir  by  the  first,  30.  a.  n.  5. 
Where  wife  has  two  distinct  seisins,  husband  may 

elect  out  of  which  he  will  have  curtesy,  33.  a. 

n.  5. 
Of  a  trust  is  admitted,  290.  b.  n.  1.  XVI. 
Of  titles  and  dignities  has  long  ceased,  325.  b. 

n.  2.  III. 
Tenant  by,  cannot  vouch,  but  may  pray  in  aid, 

384.  b.  n.  1. 
See  more  concerning  Curtesy,  19.  a.  n.  2.    29.  b. 

n.  3, 4. 30.  a.  n.  3. 30.  b.  n.  4. 6, 7.  40.  a.  n.  1 , 2. 

41. b.n. 2.  53. b.n.  11.  54.a.n.l.  67.a.n.1. 

80.a.n.l.    lll.a.n.l.    166. b.n. 3.    174.  b. 

n.5.    175.  a.  n.  2.    205.  a.  n.  1.  3dly.    205.  a. 

n.l.4thly.    208.  a.n.  1.   241. a. n. 4.   241. b. 

n.  1.    272.  b.  n.  1.    290.  a.  n.  1. 

Custom, 
Essentials  to,  110.  b.  n.  1. 
Extent  of,  110.  b.  n.  2.  4. 
Its  effects  upon  testamentary  dispositions  of  per- 
sonalty, 176.  b.  n.  5  t,  6. 
Special,  89.  a.  n.  7.     176.  b.  n.  6.    190.  a.  n.  2. 
General,  89.  a.  n.  7. 
Of  the  province  of  York,  176.  b.  n.  7. 
Of  London  as  to  notice  to  quit,  270.  b.  n.  1 . 
See  more  concerning  Custom  of  London,  111.  b. 

n.  4.     176.  b.  n.  8,  9. 
See  more  concerning  Customs,  in  general,  33.  b. 

n. 7. 10, 11.  41. a. n.5.  43. a. n.  3.  43. b.n.  2. 

49.  a.  n.  6.    58.  a.  n.  4.    58.  b.  n.  4. 7.     59.  a. 

n.4.6.    60. a. n.  1.3.    60. b.n.  1.    61. a.n.  2. 

63.  a.  n.  1.    68.  a.  n.  5.     70.  b.  n.  2.    83.  a. 

n.  3.     85.  b.  n.  1.      88.  b.  n.  13.  15,  16. 

93.  a.  n.  1,2.     110.  b.  n.  3.      111.  a.  n.  3.  5. 

111.  b.n. 3, 4.  112. b.n. 2.  115.  a.  n.  8,9.15. 

121.  a.  n.  I.    134.  b.  n.  1.     140.  b.  n.  1,  2. 

141.  a.  n.  2.  4,  5.     154.  a.  n.  7.     155.  a.  n.  3. 

171. b.n. 5.    175. b.n. 4.    187.a.n.l.  270.b. 

n.  1.    271.  b.  n.  1.  VIII.  1.     379.  b.  n.  1. 

Customary  Descent,  140.  b.  n.  2. 

Customary  Freehold, 
Will  be  intended,  in  pleading,  if,  &c.  50.  a.  n.  1. 
Cases  of  instanced,  49.  a.  n.  6. 
What,  and  what  copyhold,  59.  b.  n.  1. 
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Customary  Freehold, 
Does  not  entitle  to  vote  at  elections,  60.  b.  n.  1. 
See  also  338.  a.  n.  1. 

Cypres, 

Doctrine,  220.  b.  n.  1. 

Estate,  in  Littleton,  sect.  862.  Lord  Wilmott's  re- 
marks on  the,  218.  b.  n.  3 1|. 

Cyrograpkum,  229.  a.  n.  1. 

D. 

Damage  Jeasant,  47.  a.  n.  12, 13. 

Damages, 

Special,  66.  a.  n.  2. 
-    By  reason  of  a  false  and  malicious  suit,  161 .  a.  n.  4. 

Double,  164.  a.  n.  6. 

On  default,  166.  a.  n.  3. 

In  waste,  366.  a.  n.  1. 

By  the  statute  of  Gloucester,  366.  b.  n.  1. 

Were  to  be  recovered  at  common  law,  in  personal 
and  mixed  actions,  but  not  in  real  actions, 

ibid. 
See  more  concerning  Damages,  32.  a.  n.  6. 
32.  b.  n.4,  6.  33.  a.  n.  1,2, 3. 6.  37.b.n.2. 
38.b.n.l6.  117. a.  n.l.  127. b. n.4.  141. a. 
n.  2.  164.b.n.l.  166.b.n.6.  161.a.n.4. 
208.  a.  n.  1.  261.  a.  n.  1.  267.  a.  n.  1, 2. 
200.  b.  n.  1.  XV. 

Date,  Of  a  lease,  46.  b.  n.  8,  0. 

Day,  The  natural,  as  to  rent,  202.  a.  n.  2. 

Deans,  Various  kinds  of,  06.  a.  n.  1. 

Deaneries, 
Account  of,  and  of  the  mode  of  election  to,  96.  a. 
n.  3,  4..    134.  a.  n.4. 

Death, 

Of  lessor,  47.  a.  n.  8. 

Of  feoffor  or  feoffee  before  entry,  48.  b.  n.  6. 
Civil  and  natural,  132.  a.  n.  1.    133.  a.  n.  1. 3. 
181.  b.  n.  6. 

Death-bed  Dispositions!  m.  b.  n.  1. 
Debt, 

By  bond,  47.  b.  n.  8. 

Action  of,  whether  it  lies  against  copyholder  for 
rent,  67.  b.  n.  1. 

Action  of,  for  rent,  269.  b.  n.  3. 

See  more  concerning  an  action  of  debt,  83.  a.  n.  4. 
83.  b.  n.  1.  90.  b.  n.  8. 146.  b.  n.  1.  304.  a.  n.  1 . 
.     On  record  to  the  crown,  209.  a.  n.  U  V.  3. 

To  the  crown  by  simple  contract,  209.  a.  n.  1.  V.  1 . 

Attachment  for,  as  to  disseisin,  330.  b.  n.  1. 

By  simple  contract,  a  judgment  after  a  vendor's 
death  in  an  action  on  the  case,  in  the  nature 
of  an  action  of  deceit,  in  case  of  fraud  in  the 
vendor  can  only  charge  his  property  as  a, 
384.  a.  n.  1. 

Debts, 

Of  an  ancestor,  by  the  Roman  law,  were  payable 
by  his  heir,  191.  a.  note,  sect.  VI.  6. 

By  simple  contract,  191.  a.  note,  sect.  VI.  9. 
•     By  specialty,  ibid. 

To  the  crown,  ibid.    249.  b.  n.  1. 

Of  record,  191.  a.  note,  sect.  VI.  9. 


DE 


Debts, 

Of  a  testator,  208.  a.  (208.  b.  13th  ed.)  n.  1. 2dly. 
To  the  crown,  succinct  view  of  the  prerogative 
remedies  for  the  recovery  of: 
I.  At  the  common  law  : 
II.  Under  the  statute  of  H.  8 : 

III.  Under  the  statutes  of  Q.  Elii. ;  and  under 

the  act  passed,  for  this  purpose,  in  the 
reign  of  his  late  Majesty : 

IV.  Of  the  general  effect  of  these  remedies, 

209.  a.  n.  1. 
Specified  or   scheduled,   or  not,  290.  b*  n.  1. 

XIV.  2. 
To  the  crown,  no  outstanding  term  is  a  protection 

against,  290.  b.  n.  1.  XV. 
And  legacies,  290.  b.  n.  1.  XIV.  3,  4. 
General;  specified, 290.  b.  n.  1.  XIV.  1. 
See-  more  concerning  Debts,  12.  b.  n.  2.     17.  b. 

n.  3.    44.  b.  n.  3.    47.  a.  n.  4.    47.  b.  n.  9. 

67.  a.  n.  1.      160.  a.  n.   2.      191.  a.  note, 

sect  VI.  6.     191.  a.  note,  sect  VI.  9.    224.  a. 

n.  1.    232. b. n.l.    264. b. n.l.    271.a.n-l. 

Debtor, 

To  the  king's  debtor,  209.  a.  n.  1.  V.  3. 
Made  executor  by  creditor,  264.  b.  n.  1. 

Debtors,  Insolvent,  191.  a.  note,  sect  VI.  8. 

Declaration, 

In  ejectment,  45.  a.  n.  7,  8. 

Of  fidelity,  68.  b.  n.  1. 

(In  pleading)  as  to  general  customs,  89.  a*  n.  7. 

Of  rights,  120.  a.  n.  4. 

Decrees,  Interlocutory  and  final,  168.  a.  n.  2. 

De  Donis  (the  Statute), 

What  is  intailable  within,  20.  a.  n.  5. 
Does  not  extend  to  the  Isle  of  Man,  ibid. 
See  more  concerning  the  statute  De  Donb,  121.  a. 
n.  1.    327.  a.  n.  2. 1. 

Deed, 

Delivery  of,  49.  b.  n.  6. 

Indented,  186.  a.  n.  9.    . 

A  deed,  void  as  a  bargain  and  sale,  may  operate 

as  a  covenant  to  stand  seised,  and  vice  vend. 

271.  b.  n.  1.  VI.  1.  337.  b.  n.  2. 
Whether  a  deed,  void  as  a  surrender,  may  operate 

as  a  covenant  to  stand  seised,  337.  b.  n.  2. 
A  deed,  though  void  as  a  bargain  and  sale,  for 

want  of  inrolment,  may  operate  as  a  grant  of 

a  reversion  expectant  on  a  lease  for  years  or  at 

will,  337.  b.  n.  2. 
To  whom  the  custody  of  it  belongs  in  the  case 

of  conveyances  to  uses,   6.   a.  n.  4.      See 

Charters. 
One  named  in  the  habendum  only  shall  take, 

7.  a.  n.  3. 
Where  one  not  a  party  to  it  shall  take  by  it  or 

not,  26.  b.  n.  4. 
Profert  of,  where  necessary  or  not,  35.  b.  n.  6. 

226.  a.  n.  1.    271 .  b.  n.  1 .  VI.  2. 
Non  est  factum,  where  pleadable  to,  35.  b.  n.  7. 

Of  a  body  corporate,  when  complete,  36.  a.  n.  5. 
Delivery  of,  what  is,  36.  a,  n.  6. 
Of  a  feme  covert  void,  of  an  infant  voidable, 

42.  b.  n.  4. 
Things  incorporeal  will  not  pats  without,  47.  a. 

n.  2. 
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Deed, 
Of-  an  infant,  «on  what  ground*  it  if  construed 

voidable  only,  61.  b.  n.  3. 
When  and  how  to  be  explained  or  altered  by 

parol  agreement,  222.  b.  n.  2. 
*    Different  kinds  of  deeds,  143.  b.  n.  3.  229.  a*  n. 

1,2,3. 
Cancelled ;  rased  ;  interlined ;  or  with  broken  or 

defaced  seals,  35.  b.  n.  7.    223.  b.  n.  1. 
Who  bound  by  without  sealing,  230.  b.  n.  1. 
Where   indentation    necessary   to   its   validity, 

229.  a.  n.  1. 
Who,  not  a  party  to,  may  be  bound  or  benefited 

by,  231.  a.  n.  1  *. 
Court  will   not  detain,  though  found  not  to  be 

those  of  the  party  producing  them,  231.  b.  n.  1. 
Construction  of,  as  to  general  and  particular  in* 

tentioo,  271.  b.  n.  1.  VII.  2. 
As  to  technical  expressions,  271.  b.  n.  1.  VII.  2. 
See  more  concerning   Deeds,  6.  a.  n.  5.  7.  a. 

n.2.  4.  9.b.  n.l.  36.  a.  n.  1,  2, 3,  4.7.  46.  b. 

n.  1.  48.  a.  n.  1.  7,  8.   49.  a.  n.  8.    52.  a.  n.  1. 

62.  b.  n.  4.   94.  b.  n.  3.   115.  a.  n.  5.   171.  b. 

n.  4.     190.  b.  n-  4, 5.     225.  a.  n.  2.    225.  b, 

n.2t.    232.  a.  n.  1. 

Deer,  47.  a.  n.  11. 
If  a  park,  whether  they  belong  to  the  heir,  8.  a. 

Default, 
Of  tenant  for  life,  46.  a.  n.  3. 
Of  vouchee,  46.  a.  n.  3. 
By  one  where  two  are  Touched,  386.  a.  n.  1. 

Defeasance* 
Of  an  obligation,  207.  a.  n.  2. 
When  it  may  be  made,  236.  b.  n.  1. 

Defence, 

Legal  import  of  the  term  in  pleadings,  127.  b.  n.  2. 
See  more  concerning  Defence,  127.  b.  n.  3,  4. 
135.  b.  n.  1. 

Defendants,  Obstinate  and  vexatious,  161.  a.  n.  4. 

Definition, 
Of  a  word  and  its  etymology  confounded,  110.  a. 
n.  1. 

Deforcement, 

Derivation  of,  331.  b.  n.  1. 

In  its  general,  and  in  its  particular  signification, 

.  331.  b.  n.  I. 
Grounded  on  the  non-performance  of  a  covenant 

real,  331.  b.  n.  1. 
In  levying  a  fine,  331.  b.  n.  1. 
See  more  concerning  Deforcement,290.b.  n.  1 .  II  I. 

330.  b.  n.  1. 

Degrees, 
Of  consanguinity,  difference  of,  in  the  civil  and 

canon  law,  23*  b.  n.  3. 
As  to  disseisin,  &c.  239.  a.  n.  2. 
Not  expressly  named  in  the  Levitical  law,  are  yet 

prohibited  by  that,  and  the  32  H.  8. 235.  a.  n.  1. 
See  more  concerning   Degrees,  23.  b.  n.  1,  2. 

24.  a.  n.  1. 

Delay,. In  criminal  justice,  125.  a.  n.  2. 
Delegates,  Court  of,  79.  b.  -n.  1. 

Delivery,  . 

Or  birtn  of  a  child  before  or  after  the  usual  tone, 

123.  b.n.  1,2. 
Of  dower  by  the  sheriff,  34.  b.  n.  4, 
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Delivery, 

Of  a  bond,  36.  a.  n.  6. 
Of  a  deed  as  ah  escrow,  36.  a.  n.  3. 
-    -    -    by  an  infant,  61.  b.  n.  3. 
See  more  concerning  the  Delivery  of  a  Dae  J, 
36.  a,n.  4.  7.    49.  a.  n.  1. 

Demand, 
Of  rent,  where  necessary  or  not,  to  give  title  to 

re-enter,  &c.  202.  a.  n.  3.  203.  a.  n.  1. 
For  money  to  be  paid  at  a  certain  place,  may  be 

made  at  any  other  place,  210.  b.  n.  1  §. 
See  more  concerning   Demands,  163.  a    n.  6. 

153.  b.  n.  2.    201.  b.  n.  1.  3.    202.  a.  n.  1. 

291.  b.  n.  1. 

Demesne, 

Ancient,  154.  a.  n.ll. 

Lands  in  tenure  cannot  be  said  to  descend  as 
demesne,  240.  b.  (241.  a.  13th  edit.)  n.  1. 

Demesnes,  Of  a  manor,  44.  b.  n.  7.    122.  a.  n.  1 . 

Demise,  47.  b.  n.  7. 

Demisi  or  Concessit  49.  a.  n.  1. 

De  modo  levandijines,  121.  a.  n.  1. 

Demurrer, 
Trial  on  a,  155.  b.  n.  6. 
To  evidence,  155.  b.  n.  5. 
See   more    concerning  Demurrer,    72.  a.  n.  3. 

115.  a.  n.  15.     164.  a.  n.  4.      283.  a.  n.  1. 

303.  a.  n.  1. 

Denial,  Of  rent,  160;  b.  n.  3. 
Denization,  129.  b.  n.  6. 
Denizen,  12.  a.  n.  7. 
Depasturing,  The  right  of,  261.  a.  n.  1. 
De  prarogatird  regis,  121.  b.  n.  2. 
Deputy,  107.  a.  n.  5.     165.  a.  n.  8. 
Descender,  A  formedon  in,  115.  a.  n.  1. 
Descent, 

Authors  upon  the  law  of,  10.  b.  n.    14.  a.  n.  2. 
Ex  parte  maternd,  where  it  continues,  and  what 

shall  be  a  purchase  and  break  the  descent, 

12.  b.  n.  2. 
What,  and  what  a  purchase,  in  case  of  a  devise 

to  the  heir,  ibid. 
May  be  through  one  parent,  though  the  other  be 

an  alien  or  attainted,  12.  a.  n.  7. 
Where  prevented  by  seigniory  and  homage,  13.  b. 

n.  3. 
Where  to  the  heirs  ex  parte  maternd,  13.  a.  n.  4, 5. 
By  the  half  blood,  why  excluded,  and   when, 

14.  a.  n.  3.  6. 
To  daughters,  by  different  femes,  as  heirs  to  tbeir 

father,  14.  a.  n.  5. 
Where  course  of,   enlarged   by   having   issue, 

19.  a.  n.  2. 
How  affected  by  11  and  12  W.  3.  c.  4.  8.  a.  n.  8. 
Defeated  by  dower,  241.  a.  n.  1. 
Of  legal  and  equitable  estates  the  same,  191.  a. 

note,  sect.  VI.  11.    290.  b.  n.  1.  XVI. 
Partible,  175.  b  n.  6.    176.  a.  n.  1. 
The  fruits  of  tenure  incident   to,  191.  a.  note 

VI.  11. 
Of  a  remainder  or  reversion,  239.  K  n.  2. 
Which  tolls  entry,  241.  b.  n.  1 .     242.  a.  n.  1. 
To  the  heir  of  a  disseisor,  278.  b.  n.  1.  347.  b.  n.  1  • 
By  the  Salic  law,  325.  b.  n.  2.  III. 
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Descent, 
Of  the  crown  of  France,  and  of  other  dignities 

there,  325.  b.  n.  2.  III. 
Of  fiefs,  as  to  females,  325.  b.  n.  2.  III. 
As  to  remitter,  347.  b.  n.  1. 
To  the  heir,  cannot  be  where  the  ancestor  is 

secluded  from  taking,  866.  a*  n.  1. 
See  more  concerning  Descent,  8.  a.  n.  2. 9.  a.  n.  4. 

10. a.  n.  3.    11.  a.  n.  1.    ll.b.  n.  3,  4.    12. a. 

n.  4.    15.  b.  n.2.4.     17.  b.  n.  3.    18.  b.  n.  2. 

19.  a.  n.  8, 4.  24.  b.  n.  2, 3.  25.  a.  n.  1.  26.  b. 

n.  3.    27.  a.  n.  5.    28.  a.  n.  8.    40.  a.  n.  2. 

40.  b.  n.  3.  55.  b.  n.  2.  57.  b.  n.  6.  60.  a.  n.  1. 

87.  b.n.l.  88.  b.n. 2. 5, 6. 11. 13.  91.  b.  n.  1. 

93.  a.  n.  2.    94.  b.n.l.     110.  b.n.  4.    140.  b. 

n.  2.     165.  a.  n.  4.  7,  8,  9.      175.  b.  n.  3,  4, 

176.  a.  n.  1.  236.  a.  n.  1.  238.  a.  n.  1.  239.  a. 

n.  1.  4.    239.  b.  n.  1,  2,  3.    240.  b.  n.  2,  3. 

242.  a.  n.  1.     243.  a.  n.  2.    245.  b.  n.  1,  2. 

248.  a.  n.  1.  249.  a.  n.  1.  250.  b.  n.  1.  277.  a. 

n.  1.    834.  b.  n.  1. 

Description)  of  a  corporation  sole,  94.  b.  n.  5. 
Despenser,  Barony  of,  165.  a.  n.  6. 
Detainer  of  rent,  161.  b.  n.  2. 
Detainment  of  charters,  39.  a.  n.  3. 
Detinue  for  charters,  20.  a.  n.  2. 

■ 

Devise, 

Of  land,  passes  the  fee  without  words  of  inherit- 
ance, it  the  devisee  is  charged  with  a  gross  sum, 
9.  b.  n.  2. 

Secus,  if  the  sum  be  payable  out  of  the  profits  of 
the  land,  ibid. 

Construction  of,  proximo  eonsanguinitatis  et  san- 
guinis, 10.  b.  n.  2. 

Construction  of  a  devise  to  A.  and  his  heirs  male, 
27.  a.  n.  4. 

History  of  the  power  of  disposing  by,  111.  b. 
n.  1.  3,4. 

Requisites  to  a  devise,  within  29  Car.  2.  c.  3.  and 
extent  of  that  stal.  11 1,  b,  n.  3. 

By  custom,  where  it  should  even  now  be  re- 
sorted to,  111.  b.  n.  4. 

Effect  of  two  inconsistent  ones  in  the  same  will, 
21.  a.  n.  4.    112.  b.n.  1. 

Superstitious,  112.  b.  n.  2. 

Of  lands  operates  as  a  legal  conveyance,  191.  a. 
note,  sect.  VI.  10. 

Of  lands  to  be  sold  by  executors,  236.  a.  n.  1. 

Executory,  241.  a.  n.  1.     271.  b.  n.  1.  VII.  2. 

By  statute  and  by  custom,  271.  b.  n.  1.  VIII.  I. 

In  general  terms,  whether  it  passes  estates  in 
mortgage  and  trust  estates,  305.  a.  n.  1.  5thly. 
379.  b.  n.  1. 

See  more  concerning  Devises,  9.  b.  n.  3.  12.  b. 
n.  2.  14.  a.  n.  6.  20.  b.  n.  2.  22.  b.  n.  4. 
28.  a.  n.  8.  36.  b.  n.  6.  41.  b.  n.  5.  42.  a.  n.  9. 
52.b.  n.  2.7.  62. a.  n.l.  88. b.  n.  11.  111.  a. 
n.  5.  112.  b.  n.  2.  1 13.  a.  n.  2, 3.  154.  a.  n.  7. 
185.  a.  n.  10.  213.  b.  n.  1.  223.  a.  n.  1. 
240.  b.  n.  2,  3. 

Dialogue  (The)  of  the  Exchequer,  68.  b.  n.  7. 

Dies juridicus,  135.  a. n.l. 

Dies  nonjuridici,  135.  a.  n.  3. 

Dignities, 
Titles  of,  king  cannot  create,  with  a  mesne  be- 
tween baron  and  baronet,  16.  b.  n.  8. 
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Dignities, 
How  determined  or  surrendered,  16.  Wn.  2. 
Precedence  in  respect  of,  16.  b.  n.  4 . 
May  be  granted  without  naming  a  place,  20.  a.  n.3. 
Intail  thereof  cannot  be  barred,  ibid. 
Whether  husband  entitled  to,  by  curtesy,  29.  b. 

n.  1.    165.  a.  n.  7. 
Annexation  of  creation  money  to,  88.  b.  n.  5. 
Though  in  abeyance  may  be  revived  by  royal 

nomination,  165.  a.  n.  6. 
To  whom  descendible,  165.  a.  n.  7,  8. 
See  more  concerning  Dignities,  2.  a.  n.  2.    15.  b. 

n.  3.    16.  b.  n.  1.    165.  a.  n.  4. 

Diocese,  94.  a.  n.  3. 

Disability,  120.  a.  n.  3. 

Disappropriation,  46.  b.  n.  1. 

Disclaimer,  46.  a.  n.  8. 

Discontinuances, 

Where  originally  for  life,  enlarged  by  accession 
of  the  fee,  42.  b.  n.  2. 

Discontinuance, 

I.  General  import  of,  825.  a.  n«  1 
Usual  import  of, 
At  present; 

In  Littleton's  time,  ibid. 
Analogy  between  it,  and  interruption  (and 

prescription)  in  the  Civil  law,  ibid. 
Applies  solely  to  those  cases  where  the 
freehold  is  divested,  ibid. 
II.  By  ecclesiastical  persons,  325.  b.  n.  1. 

III.  By  persons  seised  jure  uiorit,  ibid.  n.  2. 

IV.  By  tenants   in  tail  with   respect  to   their 

issue,  826.  b.  n.  1. 
V.  By  tenants  in  tail  with  respect  to  the  rever- 
sioner, 327.  a.  n.  1.    333.  b.  n.  1. 
VI.  By  tenants  in  tail  with  respect  to  those  in 
remainder,  327.  a.  n.  2. 

Observations    on    the    effect    of    the 
statutes  de  donis  and  quia  emptor**, 
ibid.  I. 
Distinction   between   a    remainder  li- 
mited after  an  estate  tail,  and  a  con- 
ditional, or  contingent  use,  limited 
upon,  or  after  such  an  estate,  ibid.  II. 
As  to  clauses  for  shifting  the  se- 
cond estate,  on  the  accession  of 
the  family  estate,  ibid.  II.  1. 
As  to  clauses   enjoining  persons 
to  whom  estates  are  limited  in 
strict    settlement,  to   take   the 
name  and  use  the  arms  of  the 
settler,  ibid.  II.  2. 
The  injunction  of  taking  a  parti- 
cular name,  and  using   parti- 
cular  arms,  is  sometimes  im- 
properly used,  ibid.  II.  3. 
VII.  Modes  of  conveyance  which  work  a  discon- 
tinuance, 330.  a.  n.  1. 
VIII.  Cannot  be  of  things  lying  in  grant,  unless 
by  election,  332.  a.  n.  1. 
IX.  The  conveyance  must  be  of  such  an  estate 
as  in  its  original  creation  may,  by  pos- 
sibility, endure  beyond    the   life  of  the 
tenant  in  tail,  333.  a.  n.  1. 
Ends  when  the  estate  conveyed  determines, 
ibid. 
X.  To,  or  with  the  occurrence  of,  the  remain- 
der man  or  reversioner,  335.  a.  n.  2. 
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Discontinuance, 

For  life,  is  continued  after  the  determination  of 
the  life  estate,  where  the  reversion  or  remainder 
is  executed  in  possession  in  a  third  person 
daring  the  life  of  the  tenant  in  tail,  338.  b.  n.  1 . 

As  to  the  king,  372.  b.  n.  1. 

See  more  concerning  Discontinuance,  60.  a.  n.  3. 
121.  a.  a.  1.  163.  b.  n.  4.  191.  a.  note,  sect. 
VI.  8.  200.  b.  n.  1.  224.  b.  n.  1.  266.  b. 
xl  1.    300.  a.  n.  2. 

Discontinuor, 
Difference  between  the  alienee  o£  and  the  heir 
or  alienee  of  a  disseisor,  325.  a.  n.  1. 

Discovery, 
Enforced    in    Chancery   and     the    Exchequer, 
159.  a.  n.  4. 

Discretion, 
The  ages  of,  as  to  infants,  79.  a.  n.  3.    79.  b.  n.  2. 
89.  a.  n.  1.     89.  b.  n.  6. 

Disparagement,  81.  b.  n.  2.    88.  b.  n.  1 1 . 

Dispensation, 
Or  license  to  alien  in  mortmain,  99.  a.  n.  1. 
With   a   disability  created  by  statute,   120.   a. 

n.  3,  4. 
As  to  marriage,  235.  a.  n.  1.    244.  b.  n.  2. 

Dispensing  Power,  120.  a.  n.  4.    134.  a.  n.  1. 

Disseisee, 
Avowry  of  the  lord  upon,  268.  a.  n.  2. 
His  remedies  to  recover  possession,  239.  a.  n.  1. 
After  1.  R.  2.  c  9.  191.  a.  note,  sect.  VI.  11. 
Why  he  may  not  enter  upon  a  person  who  is  in 
by  judgment  of  law,  325.  a.  n.  1. 

Disseisin, 
Actual  or  by  election,  where,  57.  a.  n.  3.    57.  b. 

n.  5.    153.b.n.7.    239.  a.  n.  1.    266.b.n.l. 

330.  b.  n.  1. 
Writ  of,  154.  a.  n.  11. 

Whether  replevin  of  a  rent  charge  is,  160.  b.  n.  3. 
What  amounts  to,  ibid. 
By  infants,  and  femes  covert,  must  be  by  their 

own  proper  acts,  180.  b.  n.  4. 
Why  of  tenant  for  life,  makes  a  fee  in  disseisor, 

180.  b.  n.  7. 
By  procurement,  181.  a.  n.  1. 
Effectof,  239.  a.  n.  1. 
Of  rents,  181.  a.  n.2. 
Of  land  does  not  disturb  rent  issuing  out  of  the 

land,  266.  b.  n.  1. 
.  By  a  guardian's  holding  over,  271.  a.  n.  2.  „ 
Cannot  be  qualified,  296.  b.  n.  1. 
With  respect  to  discontinuance,  325.  a.  n.  1. 
The    notoriety  of,  countervails   livery,   330.  a. 

n.  1.  VII. 
Investigation  of  the  learning  upon  the  subject  of, 

with  respect  to  the  question,— What  possession 

is  required  in  the  feoffor  to  make  his  feoffment 

an  actual  disseisin  of  the  freehold,  not  merely 

a  disseisin  which  is  such  at  the  election  of  the 

party,  330.  b.  n.  1. 
Actual  as  defined  by  lord  Mansfield,  ibid. 
By  election,  as   explained  by   lord   Mansfield, 

ibid. 
Actual,  the  precise  definition  of,  was  considered 
by  lord  Mansfield  as  once  well  known,  but  not 
then  to  be  found,  ibid. 
Vol.  I. 
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Disseisin, 

Mr.  Butler's  rule  for  distinguishing  those  acts 
which  amount  to  actual  disseisin,  from  those 
which  are  only  such  at  the  election  of  the 
party,  330.  b.  n.  1. 

By  tenants  for  years  and  others  having  estates 
less  than  of  freehold,  the  books  which  speak 
of,  generally,  must  be  understood  of  actual  dis- 
seisins, and  not  of  disseisins  by  election, 
ibid. 

An  actual,  is  made  by  the  feoffment  of  tenant  for 
years,  since  a  fine  levied  by  the  feoffee  will 
bar  the  lessor  at  the  end  of  five  years,  ibid. 

An  actual,  may  be  made  by  the  feoffments  of 
copyholders,  tenants  for  years,  by  elegit,  sta- 
tute, at  will,  or  by  sufferance,  ibid. 

Of  things  lying  in  grant  is  only  such  at  election, 
332.  a.  n.  1.  VIII. 

As  to  damages,  355.  b.  n.  1. 

Of  two  coparceners  where  one  hath  issue  and 
dies,  364.  b  n.  (A). 

Actual,  the  editor's  opinion  on,  seems  confirmed 
by  sect.  698,  and  lord  Coke's  commentary 
upon  it,  367.  a.  n.  1. 

After  34.  H.  8.  373.  a.  n.  1,  2. 

See  Entry,  50.  a.  n.  2.    57.  b.  n.  6.  &c. 

See  more  concerning  Disseisin,  30.  b.  n.  4. 
47.  b.  n.  12.  52.  a.  n.  9.  55.  b.  n.  11.  58.  b. 
n.  5.  59. a. n.2.  153.  b.n.3.5.  161. b.  n.2. 
180.  b.  n.  5.  188.  a.  n.  10.  239.  a.  n.  4,  5. 
239.  b.  n.  3.  240.  a.  n.  1,  2.  241.  a.  n.  3. 
241.  b.n.  1.  242.a.n.l.  248.  a.n.l.  249.  a. 
n.  1.  251.a.n.l.  257.a.n.l.  262.  a.  n.  1. 
266.  a.  n.  (A).  267.  a.  n.  1.  268.  a.  n.  2. 
271.  b.  n.  1.  II.  275.  b.  n.  1.  277.  a.  n.  1. 
278.  b.  n.  1.  290.  b.  n.  1.  V.  4.  349.  b. 
n.  1.  III. 

Disseisor, 

The  nature  of  his  interest,  194.  b.  n.  8.  238.  a. 
n.  1.    264.  a.n.  1.    266.  a.  n.  1. 

Donee  and  feoffee  of,  is  out  of  37  H.  6.  c  1. 
238.  a.  n.  2. 

Heir  of,  what  estate  the  law  will  defend  his  pos- 
session of,  and  why,  239.  b.  n.  2.    250.  b.  n.  1. 

Assignment  of  dower  to  widow  of,  by  disseisee, 
241.  a.  n.  1. 

Title  of,  completed  by  release  from  disseisee, 
264.  a.  n.  1. 

Who  is,  or  not,  271.  a.  n.  1, 2. 

Release  to  one  shall  not  enure  to  his  companion. 
275.  b.  n.  1. 

What  he  may  plead,  285.  b.  n.  1. 

Cannot  acquire  less  than  a  fee,  296.  b.  n.  1. 

The  feoffee  of,  after  a  year  and  a  day,  was  an- 
ciently held  to  have  right  of  possession,  and  to 
put  the  disseisee  to  his  writ  of  entry,  as  in  the 
case  of  a  descent  to  his  heir,  330.  b.  n.  1. 

The  different  degrees  of  title  in  a  disseisor,  &c. 
347.  b.  n.  1. 

Dissolution,  Of  monasteries,  129.  b.  n.  1. 
See  Release,  per  mitter  U  droit. 

Distress, 

May  be  made  for  arrears  after  determination  of 

particular  estate,  47.  a.  n.  6. 
At  what  time  it  may  be  made,  47.  b.  n.  6. 
Of  what  things  it  may  be  made,  47.  a.  n.  11, 12. 

13, 14.  16,  17,  18.     47.  b.  n.  1,  2. 
May  be  sold,  at  what  time,  47.  b.  n.  7. 
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Distress, 

W  here,  of  beasts  which  escape,  47.  b.  n.  2,  3. 
May  be  impounded   on   any  part  of  the  land, 

47.  b.  n.  4. 
Authors  upon  and  statutes  relating  to,  47.  b.  n.  7. 
Where  it  may  be  made  for  a  relief,  88.  a.  n.  3. 
Difference  between  acts  of  law  and  acts  of  the 

party  respecting  power  of,  150.  b.  n.  1. 
The  king  may  distrain  on  all  the  lands  of  his 

lessee,  47.  a.  n.  1.  and  take  his  cattle  in  the 

highway,  161.  a.  n.  3. 
Effect  of  tender  of  rent  before  or  after  distress, 

160.  b.  n.  4. 
May  be  made  by  representatives  of  tenants  for 

life,  162.  a.  n.  4.     162.  b.  n.  1. 
Statutory  provisions  respecting,  collected,  102.  b. 

n.  6. 
With  respect  to  the  avowry,  is  a  chose  in  action, 

320.  a.  n.  1. 
See  more  concerning  Distress,  34.  b.  n.  4.    47.  a. 

n.  4.  15.    47.  b.  n.  5.     55.  b.  n.  13.      57.  b. 

n.  1.     67.  b.  n.  1.     68.  b.  n.  5.     83.  a.  n.  4. 

83.  b.  n.  1.    91.  b.  n.  3.   93.  a.  n.  2.    141.  a. 

n.  2.     143.  b.  n.  5.     144.  a.  n.  1.      147.  a. 

n.  2.  5.    147.  b.  n.  2.    148.  a  n.  1. 4.     150.  a. 

n.  3.     151.  b.  n.  5.     153.  a.  n.  1.  4.     154.  a. 

n.  2*    160.  b.  n.  3.     161.  a.  n.  3.    169.  b. 

n.  1.     191 .  a.  note,  Sect.  VI.  9.     202.  a.  n.  2. 

202.  b.  n.  1.    209.  a.  n.  1. 1.    214.  a.  n.  1. 

268.  b.  n.  1.    319.  b.  n.  (A). 

Distribution, 
In  exclusion  of  the  testamentary  power,  176.  b. 

n.  6. 
The  statute  of,  176.  b.  n.  10. 

Divorce, 

On  reversal  of  sentence  of,  a  writ  issues  out  of 

Chancery,  33.  a.  n.  11. 
See  more  concerning  Divorce,  25.  b.  n.  2.    32.  a* 

n.  9.    33.  b.  n.  1.     130.  a.  n.  1.     235.  a.  n.  1 . 

Domesday  Book,  l.  b.  n.  2.    83.  a,  n.  1. 
Dominium  directum,  191.  a.  note,  Sect.  II. 
Dominium  utile,  191.  a.  note,  Sect.  II. 
Dominus  litis,  In  the  Roman  law,  368.  b.  n.  1. 
Domus,  5.  b.  n.  1- 

Dower, 

Wife  of  an  idiot  entitled  to,  30.  b.  n.  2. 

Reason  why  the  law  gave,  SO.  b.  n.  8. 

Doweress,  now  attendant  in  respect  of  services, 
31.  a.  n.  2. 

Whether  prevented  by  a  contingent  mesne  estate, 
28.  a.  n.  7.    239.  b.  n.  3. 

Of  land  held  upon  condition,  after  entry  for  con- 
dition broken,  31.  a.  n.  4. 

Doweress  shall  not  have  emblements,  32.  a.  n.  7. 

Shall  be  of  an  estate  as  it  was  in  the  seisin  of  the 
husband,  32.  a.  n.  8. 

Of  what  seisin  generally,  31.  b.  n.  7.  38.  a. 
n.  10.    239.  b.  n.  3. 

Of  how  much,  on  eviction  of  part  by  title  para- 
mount, 31.  a.  n.  6. 

Not  of  a  trust,  29.  a.  n.  6.  31.  b.  n.  3.  208.  a. 
n.  I.  nor  of  a  castle,  31.  b.  n.  5.  nor  of  the 
capital  mansion  of  a  barony  by  tenure,  ibid.  n.  6. 
nor  of  land  held  in  joint-tenancy,  35.  a.  n  1. 
185.  a.  n.  3. 

Alien  entitled  to,  if  married  by  king's  license, 
31.  b.  n.  9,    129.  b.  n.  4. 
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Doxver, 

Assignment  of,  by  whom,  what  and  how  it  should 
be  made,  32.  a.  n.  3.  5.  8.  32.  b.  n.  1.  34.  b. 
n.  1.    35.  a.  n.  1,  2     88.  b.  n.  1. 

Of  rent  reserved  in  tail  so  long  as  the  tail  con- 
tinues, 32.  a.  n.  4.    298.  a.  n.  2. 

Whether  in  case  of  a  divorce  causa  aduUerii,  SI.  a. 
n.  9,  10. 

Where  doweress  shall  hold  charged,  32.  b.  n.  2. 
208.  a.  n.  1. 

Damages  in,  what  and  how  assessed,  32.  b.  n.  4. 

33.  a.  n.  1.  6. 

Where  baron  has  two  distinct  seisins,  the  wife 
may  elect,  33.  a.  n.  5. 

Where  of  lands  purchased  and  aliened  during  the 
time  wife  was  not  dowable,  32.  b.  n.  8. 

By  custom,  instances  of,  33.  b.  n.  7.  11.  authors 
upon,  39.  b.  n.  5.     111.  a.  n.  1. 

Wife  cannot  wave  customary  for  common  law 
dower,  33.  b.  n.  10. 

Ad  ostium,  &c.  must  be  immediately  after  mar- 
riage, 34.  a.  n.  3. 

Ad  ostium,  &c.  may  be  of  after  purchased  lands, 

34.  a.  n.  4. 

Ad  ostium,  &c.  wife  may  recover  by  action  or  en- 
try, 34.  b.  n.  3. 

When  once  assigned  by  metes  and  bounds,  te- 
nant in,  notwithstanding  refusal,  may  after- 
wards enter,  34.  b.  n.  5. 

If  heir  assigns  lands  not  subject  to  dower,  the 
doweress  shall  hold  them  as  tenant  in  dower, 

34.  b.  n.  9. 

So  of  lands  taken  by  doweress  in  exchange,  ibid. 
Bar  or  satisfaction  of,  or  not,  what,  34.  o.  n.  10. 

36.  b.  n.  1.  3.  5,  6. 
Ex  assensu  patris,  34.  a.  n.  3.      35.  a.  n.  14. 

35.  b.  n.  2.  4.     176.  a.  n.  3. 

Where  equity  compels  the  wife  to  elect,  86.  b.  n.  6. 

The  freehold,  though  assigned,  not  in  the  wife  till 
entry,  37.  a.  n.  1. 

Entry  upon  lands  assigned  in,  when  it  may  be 
made,  37.  b.  n.  2. 

Voucher  in  wardship  in  dower,  38.  b.  n.  2. 

Where  judgment  shall  be  against  heir  and  where 
against  vouchee,  39.  a.  n.  6. 

By  custom,  36.  a.  n.  8. 

De  la  pluis  beaU,  virtually  abolished  by  12  Car.  2. 
c.  24.  39.  b.  n.  3. 

As  to  the  loss  of  dower  by  the  husband's  offences, 
40.  b.  n.  1. 

Whether  of  lands  of  a  traitor  aliened  before  com- 
mission of  the  treason,  41.  a.  n.  8. 

Ear  assensu  patris  and  ad  ostium,  &£.  whether  de- 
feated by  the  husband's  offences,  41.  a.  n.  4,5. 

Whether  executors  of  tenant  in,  shall  pay  rent  in 
respect  of  emblements,  55.  b.  n.  3.  see  also 
Emblements. 

Execution  of,  not  prevented  by  lease  for  years 
subsisting  at  husband's  death,  167.  a.  n.  2. 

How  affected  by  terms  of  years,  208.  a.  n.  1. 

Maybe  prevented  by  the  usual  estate  for  pre- 
serving contingent  remainders,  239.  b.  n.  3. 

Tenant  in,  how  she  shall  hold,  and  be  said  to  be 
in,  240.  b.  (241.  a.  13th  ed.)  n.  I. 

Assignment  of,  241.  a.  n.  2. 

Where  it  shall  continue  or  not  after  the  fee 
charged  with  it  is  determined,  241.  a.  n.  4. 

Out  of  a  fee  determinable,  241.  a.  n.  4.  III. 

Out  of  an  estate  in  fee  conditional,  241.  a. 
n.  4.  IV. 

Out  of  an  estate  in  tail,  241.  a.  n.  4.  IV- 
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DoXBCT, 

Out  of  a  fee  limited,  241.  a.  n.  4.  VI. 

Of  a  trust  has  been  refused,  290.  b.  n.  1.  XVI. 

May  be  of  lands  entailed,  where  it  would  not  be  of 

a  rent  entailed,  298.  a.  n.  2. 
The  'modes  formerly  used  to  prevent,  by  limiting 

the  estate  : 

1.  to  the  purchaser,  and  a  trustee,  jointly 

in  fee; 

2.  to  the  purchaser,  and  a  trustee,  and  the 

heirs  of  the  trustee,  are  objectionable, 
379.  b.  n.l. 
Plan  for  preventing  suggested 

by  Mr.  Butler,  1   %TB   k   _    f 
by  Mr.  Fearne,  /  S79*  b'  n'  *' 
See  also  the  notes  from  SO.  b.  n.  7.  to  41.  a.  n.  5. 

both  inclusively. 
See  more  concerning  Dower,  12.  a.  n.  7.  19.  a. 
n.  2.  28.  a.  n.  7.  29.  a.  n.  7.  46.  b.  n.  5. 
54.  a.  n.  1.  57.  a.  n.  1.  58.  b.  n.  6.  80.  a. 
n.1.  110.  b.  n.  2.  128.  a.  n.  5.  148.b.n.3. 
165.  a.  n.  2.  169.  b.  n.  1.  174.  a.  n.  3. 
205.  a.  n.  1. 4thly.  224.  b.  n.  1.  241.  a.  n.  3. 
271.  b.  n.  1.  II.  272.  b.  n.  1.  290.  a.  n.  1. 
305.  b.  n.  1. 

'Duces  Umitanei,  64.  a.  n.  1. 

Duel,  Trial  by,  74.b.  n.  1. 

Durham,  The  county  palatine  of,  157.  a.  n.  4. 


E. 


Earldom, 

83.  b.  n.  3.  *,  t.    69.  a.  n.  5.     165.  a.  n.  7. 
Earl  Marshal, 

Account  of  the  office  of,  20.  a.  n.  1 . 

Official  power  of,  74.  b.  n.  1. 

Earnings 
Of  apprentices  and  servants,  117.  a.  n.  1. 

Ecclesiastical  Court,  88.  b.  n.  16. 

Editions, 

(New)  of  law  books,  observations  on,  176.  b. 
n.5r. 

Education, 
Of  the  Prince  of  Wales's  children,  110.  a.  n.  5. 

Edward  the  Confessor, 
.  The  laws  of,  168.  a.  n.  4,  5. 

Ejectment, 

Remedy  of,  extended  by  statute,  on  non-payment 

of  rent,  202.  a.  n.  3. 
Feoffor  may  have,  under  a  title  of  re-entry  till 

payment,  Acc.203.  a.  n.2. 
If  not  brought  within  21  years  after  the  title  ac- 
crued, is  barred  by  the  statute  of  limitations, 

330.  b-n.  1. 
See  more  concerning  Ejectment,  45.  a.  n.  7,  8. 

141.  a.  n.  2.  203.  a.  n.  3.    208.  b.  n.  1. 4thly. 

239.  a.  n.  1.  254.  b.  n.  1.  270.  b.  n.  1.  290.  b. 

ii.  1.  XV.  XVI.     302.  b.  n.1. 

Election, 

To  wave  dower  or  to  wave  a  will,  36.  b.  n.  6. 

To  wave  a  jointure  and  to  take  dower,  36.  b.  n.  7. 
*  To  take  by  statute  or  common  law,  49.  a.  n.  1. 

Of  knights  of  the  shire,  59.  b.  n.  1. 
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EN 
Election, 
Of  guardian,  88.  b.  n.  16. 
Canonical,  95.  a.  n.  4. 
Parliamentary,  109.  b.  n.  2. 
To  wave  a  portion,  176.  b.  n.  8. 
Disseisin  by,  330.  b.  n.  1. 
Disseisins  and  discontinuances  of  things  lying  in 

grant  are  only  such  by,  332.  a.  o.  1.  VIII. 
To  take  by  statute  or  to  enter,  347.  b.  n.  1. 
Of  a  wife  to  be  remitter  or  not,  where  both  estates 

are  waveable,  357.  a.  n.  1.  VII. 
To  make  a  rent  charge  an  annuity,  144.  b.  n.  2. 
See  more  concerning  Election,  36.  b.  n.  3.    49.  a. 

n.  1.    57.  a.  n.3.     57.  b.  n.5.    63.  a.  n.  1. 

74.  b.  n.  1.    95.  a.  n.  4.}  110.  a.  n.  2.    123.  b. 

n.1.   134.  a.  n.1,  2. 4.     135.  b.  n.1.    145.  a. 

n.  1,  2, 3.    145.  b.  n.  3.    153.  b.  n.  7.    218.  b. 

n.  3.     225.  a.  n.  1.     239.  a.  n.  1.    266.  b. 

n.  1. 

Elegit, 

Tenant  by,  cannot  hold  over,  if  interrupted  by 
war,  249.  b.  n.  1. 

Elisors,  158.  a.  n.  4. 
Elopement, 

32.  a.  n.  10.    33.  a.  n.  8.     33.  b.  n.  2. 

Emblements, 
Who  shall  have  or  not,  32.  a.  n.7.    55.  a.  n.  1. 
4, 5.     55.  b.  n.  1,  2, 3,  4,  5, 6,  7.  10,  11,  12. 

Emphyteusis,  64.  a.  n.  1. 

Emphyteuta,  191.  a.  note,  sect  II. 

Emphyteuticarii,  64.  a.  n.  l. 

Enfranchisement,  123.  a.  n.  3.  6,  7. 

England, 
The  laws  of,  141.  b.  n.1. 
The  crown  of,  165.  a.  n.  9. 

English, 
Modus,  69.  b.  n.  2. 
Statutes,  141.  b.  n.  2. 

Enlargement, 
Of  an  estate  by  release,  267.  a.  n.  1.      270.  a. 
n.  3.     271.  b.  n.  1.    VI.  2.    272.  b.  n.  1. 
273.  b.  n.  2. 

Entails, 

The  introduction  of,  191.  a.  note,  sect.  VI.  7. 

In  England,  ibid. 

Within  the  statute  de  donis,  requisites  to,  20.  a 

n.  5. 
When  first  loosened,  121.  a.  n.  1. 
See  Tail. 

Entry, 

Not  always  necessary  to  give  seisin  in  deed,  29.  a. 
n.  3. 

For  forfeiture,  when  it  may  be  made,  42.  a.  n.  1. 

Disseisee  of  lands  in   different    counties,    must 
enter  in  each,  50.  a.  n.  2. 

Tolled  by  guardian  abator  dying  seised,  57.  b. 
n.  6. 

To  distrain  and  to  avoid  an  estate,  difference  be- 
tween, 144.  a.  n.  1. 

An  ouster,  proof  of,  is  not  necessary  in  eject- 
ment, 202.  a.  n.  3. 
.    For  a  condition  broken,  effect  of,  202.  b.  n.  2. 

Until  satisfaction  of  rent,  203.  a.  n.  t. 
12 
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Entry, 
Different  kinds  of  powers  of,  203.  a.  n.  3. 
A  power  of,  limited  by  way  of  use,  ibid. 
Or  claim,  by  whom  it  may  be  made,  218.  a.  n.  3. 
On  a  disseisor,  289.  a.  n.  1. 
Tolled,  or  not,  by  death  of  disseisor  in  possession, 

239.  a.  n.  4. 

Of  devisee,  not  tolled  by  entry  and  death  of  heir, 

240.  b.  n.  2. 

State  after  fine  and  non-claim,  ibid. 

Not  tolled,  by  descent  cast  after  condition  broken, 

240.  b.  n.  3. 
For  breach  of  condition,  241.  a.  n.  4. 
Descent  to  toll  must  be  immediate,  241.  b.  n.  1. 
-    -    -    -    -  must  be  without  fraud,  242.  a.  n.  1. 
Of  posthumous  child,  tolled  by  descent  cast,  qu. 

245.  b.n.  1. 
Of  infant  disseisee,  tolled  by  descent  cast  after 

his  full  age,  245.  b.  n.  2. 
Of  termor  before  descent  cast,  revests  freehold  in 

disseisee ;  ucus,  if  after  descent,  249.  a.  n.  1. 
To  avoid  a  fine,  250.  a.  n.  1.  251.  a.  n.  1.   252.  b. 

n.  1. 
Limitation  of  right  of,  250.  a.  n.  1. 
Saved  by  continual  claim,  250.  b.  n.  1. 
Of  lessor  for  life,  when  it  may  be  made,  251.  a. 

n.  1. 
Or  claim  to  avoid  a  fine,  252.  b.  n.  1. 
For  a  condition  broken,  252.  b.  n.  1. 
To  complete  the  landlord's  title,  254.  b.  n.  1. 
To  rebut  the  defendant's  title,  254.  b.  n.  1. 
Actual,  in  what  cases  necessary  to  avoid  a  fine 

and  confer  a  title,  254.  b.  n.  1 . 
Forcible,  penalties  and  remedy  for,  257.  a.  n.  I. 

257.  b.  n.  1. 
By  lessee  disseised,  318.  b.  n.  1. 
See  more  concerning  Entry,  34.  b.  n.  3.  5.  9. 

37.  b.  n.  1,  2.     46.  b.  n.  2.     48.  b.  n.  6.  8. 

57.  b.  n.  1.   88. b. n.ll.    121.a.n.l.    127. a. 

n.  1.    141.  a.  n.  2.     103.  b.  n.4.  180.  b.n.  4. 

182.  a.  n.  1.    191 .  a.  note,  sect.  VI.  8.  202.  a. 

n.  1.    203.  a.  n.  2.   208.  b.  n.  1. 4thly.    218.  a. 

n.  2.    218.  b.  n.  3.    240.  a.  n.  1.    245.  b.  n.  2. 

247.  b.  n.  1.   248.a.n.l.  270.  a.  n.  2.  271.  a. 

u.  1.    278.  b.n.  1. 

Equity, 
Construction  of  statutes  by,  and  authors  upon, 

24.  b.  n.l. 
To  which  personal  estate  is  entitled  when  the  land 

is  the  primary  fund  for  the  payment  of  a  debt, 

and  the  personalty  only  auxiliary,  and  vice  versa, 

208.  a.  (208.  b.  13th  ed.)  n.  1.  2ndlv. 
Where  the  parties  have  equal,  he  who  has  the 

law  is  preferred,  276.  b.  n.  1.  290.  b.  n.  1.  XV. 
Never  wants  a  trustee,  290.  b.  n.  1.  VI. 
Analogy  between  the  decisions  in  equity  and  the 

decisions  at  law,  290.  b.  n.  1.  XVI. 
See  more  concerning  'Equity,  48.  a.  n.  3.    89.  a. 

n.l.   112.  a. n. 6.     112.  b.n.  2.     113.  a.  n. 2. 

123.  a.  n.  8.   135.  b.n.  1.   141.  a.  n.  2.  161.  a. 

n.4.    232.  b.n.  1. 

Equity  of  Redemption, 

The  nature  of,  205.  a.  n.  1.  4thly. 

All  persons  interested  in  the,  may  redeem,  208.  a. 

n.  1. 
See  Mortgage*.    And  see  further,  as  to  Equity 

of  Redemption,    29.  a.  n.  6.     205.  a.  n.  1. 

1st,  Sdry.    208.  a.  (208.  b.  13th  ed.)  n.  1. 

3dly,  4thly.    290.  b.  n.  1.  XV.  XVI. 


ES 


Erisco,  16J.  b.  n.  2. 

Error, 
Amendable,  127.  a.  n.  1. 
In  assignment  of  dower,  34.  b.  n.  1. 
In  non-entry  of  amercements,  127.  a.  n.  1. 
Writ  of, 
Founded  upon  a  judge!s  direction  made  part  of 

the  record,  155.  b.  n.  6. 
For  reversal  of  judgment  in  ejectment,  202.  a. 

n.  3. 
In  what  cases,  for  what,  and  to  what  courts  it 
lies,  259.  b.  n.  1. 
See  more  concerning  Writs  of  Error,  14.  a.  n.  6. 
125.  a.  n.  2.    131.a.n.l. 

Escheat, 

Where  land  shall  escheat  to  the  lord,  instead  of 

reverting  to  the  donor,  13.  b.  n.  2. 
Title  by,  explained,  18.  b.  n.  2. 
What  will  prevent,  13.  a.  n.8.    236.  a.  n.  1. 
Cannot  be,  of  a  rent  charge,  298.  a.  n.  2. 
In  a  general  sense,  358.  b.  n.  (A). 
See   more  concerning   Escheat,  12.  a.  n.  4.  6. 

13. a. n.  6.  58. b.n. 7.  77. a. n.l.   92.  b.  n.  1. 

108.  a.  n.  3.    191.  a.  note,  sect.  VI.  11.   205.  a. 

n.  1. 1st,  4thly.    240.  a.  n.  1.    271.  b.  n.  1.  II. 

379.  b.  n.  1. 

Escheator,  169.  a.  n.  2. 

Escrow,  36.  a.  n.  3, 4. 

Escuage, 
Assessment  of,  69.  b.  n.  3.    72.  b.  n.  3. 
Arbitrary  before  Magna  Charta,  72.  b.  n.  1. 
When  and  how  payable,  72.  b.  n.  4,  5. 
Whether  a  tenure  of  itself,  or  an  incident  only  to 

tenure,  73.  a.  n.  2.    106.  b.  n.  2. 
Whether  due  for  general,  or  only  for  particular 

foreign  service,  74.  a.  n.  1. 
Abolished  by  12  Car.  2.  c.  24.     74.  b.  n.  1. 
Not  an  inseparable  incident  to  knights  service, 

106;  b.  n.  2. 
The  introduction  of  the  tenure  of,  191.  a.  note, 

sect.  VI.  11. 
See  the  notes  from  68.  b.  n.  6.  to  74.  b.  n.  1.  both 

inclusively.    And  see  further  aa  to  Escuage, 

85.  b.n.  1.   107.  a.  n.  5.   108.  a.  n.    1.115.  a. 

n.  3. 

Esplees,  17.  b.  n.  4. 

Essoin, 

De  servitio  regit,  manner  of  casting,  65.  b.  n.  4, 5. 

Essoins  de  ultra  mare,  107.  a.  n.  6. 

Estates,  per  auter  vie, 

Whether  they  might  go  to  executors  or  admini- 
strators before  29  Ch.  2,  c.  3,  and  14  G.  2, 
c.  20.  41.  b.  n.  4. 

Not  intailable  within  the  stat.  de  donU,  though 
capable  of  settlement  by  way  of  intaU,  20.  a. 
n.  5. 

How,  and  by  whom,  interests  in,  in  the  nature  of 
estates  tail,  may  be  barred,  ibid. 

Are  devisable,  41.  b.  n.  5.    111.  b.  n.  1. 3. 

Shall  go  to  the  heir  as  special  occupant,  41.  b.  n.  5. 

If  heir  not  entitled  as  such,  to  executors  or  ad- 
ministrators, ibid. 

In  either  case  are  assets,  ibid. 

In  case  of  intestacy,  and  heir  not  entitled,  are 
distributable  as  personal  estate,  ibid. 
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Estates  j 

For  years,  as  to  dower,  33.  a.  n.  S.   See  Terms 

for  Yean,  and  Dower. 
For  life,  pass  under  what  words,  42  a.  n.  10,  11. 
Tail,  when  loosened,  121.  a.  n.  1.    See  Tail. 
What  legal  and  what  equitable,  290.  b.  n.  1.  VIII. 
Of   tenants    by  statute   merchant,  and  statute 

staple,  why  considered  as   chattels,  208.  b. 

n.  1.  1st. 
See  more  concerning  Estates,  2.  a.  n.  3.    27.  b. 

n.  2.    See  also  Fee. 

Estoppel^ 
By  matter  of  record,  or  not,  difference  between, 

47.  b.  n.  19. 
What  amounts  to,  170.  b.  n.  3, 4.    373.  a.  n.  3. 
Reason  why  allowed,  352.  a.  n.  1. 
By  warranty,  373.  b.  n.  2. 
See  more  concerning  Estoppel,  12.  a.  n.  2.  47.  b. 

n.  11.    93.  a. n.2.    121. a.  n.  1.  191.  a.  n.l. 

232. a.  n.l.    342.  b.  n.  1.  III. 

Estrays,  119.  a.  n.  1. 

Estreat  of  amercement,  161.  a.  n.  4. 

Estrepement9  355.  a.  n.  1. 

Etymologies,  fyc. 

Of  names  by  which  things  are  passed,  observa- 
tions on  Coke's  inquiries  into,  G.  a.  n.  3. 

See  more  concerning  Etymology,  86.  a.  n.  1. 
108.  b.  n.  4.  110.  a.  n.  1.  112.  a.  n.  7. 
140.  a.  n.  4.    141.  a.  n.  2. 

Eviction^ 

By  title  paramount,  241.  a.  o.  4. 

And  other  troubles  in  the  civil  law,  365.  a.  n.  1. 

After  mere  investiture,  ibid. 

With  respect  to  warranty,  and  whether  the  lord 

was  anciently  liable  to  compensate  the  loss  of 

the  fief,  ibid. 
See  more  concerning  Eviction,  31.  a.  n.6. 147.  a. 

n.  5.   174.  a.  n.  1. 3.    191.  a.  note,  sect.  VI.  8. 

271.  b.  n.  1. 1. 1. 

Evidence, 

Admissible  or  not,  of  persons  infamous,  6.  b.  n.  1 . 
Of  deists,  b.  n.  2. 
Of  infidels,  ibid. 
Of  baron  or  feme,  against  each  other, 

6.  b.  n.  6. 
Of  persons  interested,  6.  b.  n.  7. 
Of  infants,  172.  b.  n.  1. 
Demurrer  to,  155.  b.  n.  5. 
Learning  and  authors  upon,  7.  a.  n.  1. 
Copy  of  a  record  is,  117.  b.  n.  4. 
By  which  the  right  to  the  soil  of  a  park  may  be 

proved  against  common  right,  261.  a.  n.  1. 
Of  intention,  271.  b.  n.  1.  VII.  2. 
Contrariety  of,  290.  b.  n.  1.  XIII. 
See  more  concerning  Evidence,  74.  a.  n.  1.  98.  b. 
n.  1.     U5.a.n.4.15.    126.  a.  n.  2.    158. b. 
n.2.   225.b.  n.2t.   244.  s.  n.  2.   247.  a.n.  2. 
261.  a.*.  1.       271.  b.  n.  1.VI.2.      290.  b. 
n.1.  X.    352.  a.  n.l. 

Examination  y 
Secret  in  case  of  a  fine,  121.  a.  n.  1. 

Exception* 

44.  b.  n.  6.  59.  a.  n.  4.  143.  a.  n.  1.  155.  b.  n.  5. 
156.  a.  n.  5. 


EX 


Exchange, 
Cannot  be  between  more  than  two  parties,  50.  b. 

n.  1.    51.  a.  n.  1. 
Of  freeholds   or  terms  exceeding  three  years, 

must  be  in  writing,  50.  b.  n.  2. 
Whether  the  subjects  of  need  be  in  esse,  50.  b.  n.  4. 
t  By  infant  voidable  only,  51.  b.  n.  3. 
*  If  by  the  king,  must  be  by  writing  recorded, 

51.  a.  n.  2. 
The  word  exchange  is  necessary  in  a  deed  of 

exchange,  51.  b.  n.  2. 
Avoided  as  to  part  is  void  for  the  whole,  174.  a.  n.l. 
From  Ireland  to  England,  as  to  money,  21 1  .b.  n.  2. 
See  more  concerning  Exchanges,  34.  b.  n.  9. 

50.  b.n.  3.5.   51.  b.  n.  1.   271.  b.  n.  1.  VI.  2. 

309.  a.  n.  1. 

Exchequer, 
Chamber,  72.  a.  n.  I. 
The  Court  of,  as  to  crown  debtors,  191.  a.  note, 

sect.  VI.  9. 
See  more  concerning  the  Court  of  Exchequer, 

71.  b.  n.  2.  159.  a.  n.  4.   171.  b.  n.  5.  209.  a. 

n.  1.  IV. 

Execution, 

On  a  recognizance,  statute  or  judgment,!  84.  b.n.  5. 

Upon  a  statute  or  recognizance  is  void  against  an 
infant  heir;  whether  void  against  the  ancestor's 
lessee  for  years,  or  against  the  mother  en- 
dowed by  the  infant  heir,  290.  a.  n.l. 

See  more  concerning  Execution,  47.  a.  n.  18. 
48.  b.  n.  4.  150.  a.  n.  2.  153.  a.  n.  4.  154.  a. 
n.  9.    266.  b.  n.  2.    289.  a.  n.  2. 

Executor  de  son  tort,  271.  a.  n.  1. 

Executors, 
Account  against,  when  it  lies,  90.  b.  n.2,  3,  4,  5. 
Power  of  selling  given  to,  whether  it  shall  sur- 
vive, 113.  a.  n.  2.    236.  a.  n.  1. 
Are  only  assignees  in  law,  and  cannot  take  as 

appointees  or  special  assignees,  210.  a.  n.  1. 
Are  not  bound  to  seek  a  payee  under  the  will  if 

no  place  is  named,  210.  b.  n.l  §. 
Debtor  or  creditor  how  privileged,  264.  b.  n.  1. 
Power  of  leasing  may  vest  in,  as  assignees,  210.  a. 

n.  1. 
The    testator's  personalty  vests   in,  absolutely, 

290.  b.  n.  1.  XIV.  1. 
With  a  trust  or  a  power  to  sell,  290.  b.  n.  1.  IX. 
An  action  at  law  by  a  husband,  for  a  legacy  due 

to  his  wife,  does  not  lie  against,  351.  a.  n.  1.  IV. 
See    more  concerning   Executors,  54.  b.   n.  4. 

55.  b.  n.  1,  2,  3.     89.  b.  n.  6.      111.  a.  n.  6. 

118.  a.  n.  3.  146.  b.  n.  1.  181.  b.  n.3.  191.  a. 

note,  sect  VI.  9.     203.  a.  n.  2.    264.  b.  n.  3. 

342.  b.  n.  1.  III. 

Executory, 
Devises,  how  far  good,  327.  a.  n.  2.  II.  1. 
Things,  236.  b.  n.  1. 

Exemplification, 

Of  letters  patent,  225.  b.  n.  3. 
Under  the  great  seal,  98.  b.  n.  1. 

Exile,  133.  a.n.  1.3. 

Expenses,  172.  a.  n.  7.    203.  a   n.  3. 

Experience,  88.  b.  n.l 3. 

Exposition  of  one  statute  by  another,  121.  a  n.  1. 
I  3 
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Extent, 
What  it  shall  bind,  290.  a.  n.  1. 
See  more  concerning  Extent,  158.  a.  n.  4*   101.  a. 
note,  sect.  VI.  9. 

Extinguishment, 

Of  right  by  release,  267.  a.  n.  1.    278.  b.  n.  1. 
See  more  concerning  Extinguishment,  49.  a.  n.  4. 
68.  a.  n.  1.     121.  a.  n.  1.     147.  b.  n.  1.  7. 
148.  b.  n.  1. 5.     149.  a.  n.  3.   152.  b.  n.  2. 4. 
268.  a.  n.  1.    297.  b.  n.  1. 

Eyres,  of  the  Forest,  115.  a.  n.  15. 

F. 

Fact, 

Matters  of,  155.  b.  n.  4,  5. 
Issuable,  125.  a.  n.  2. 

Factors,  89.  a.  n.  6. 

Faith  to  the  king,  66.  b.  n.  1.   68.  a.  n.  3. 

Family,  The  royal,  183.  b.  n.  1. 

Favour, 
To  the  king,  whether  it  is  an  exception  to  a 
juror,  156.  a.  n.  4. 

Feaky, 
To  what  estate  incident,  67.  b.  n.  2.    93.  a.  n.  1 
Difference  between  it  and  homage,  68.  a.  n.  1,  2. 

68.  b.  n.  5. 
Whether  it  may  be  done  by  attorney,  68.  a.  n.  5. 
Distinction  between,  when  done  to  the  king,  and 

the  old  oath  of  allegiance,  68.  b.  n.  1. 
The  law  upon,  the  same  as  when  Coke  wrote, 

68.  b.  n.  5. 
Title  to,  remains,  though  unusual  to  exact  it,  ibid. 
See  more  concerning  Fealty,  66.  b.  n.  2.     68.  a. 

n.  *  to  n.  1.  68.  a.  n.  6.  85.  b.  n.  1.  93.  b.  n.  1. 

106.b.  n.  2.   115.a.  n.  3.  151.  b.n.5.  152. a. 

n.  6.    152.  b.  n.  1.    164.  b.  n.  4. 

Fee, 

Littleton's  explanation  of,  defended,  1.  a.  n.  1. 

Simple  moveable,  4.  a.  n.  4. 

Passes  to  a  corporation  without  the  word  succes- 
sors, where,  8.  b.  n.  7. 

Oh  a  fee,  18.  a.  n.  7. 

Simple,  19.  a.  n.  2,  3. 

Conditional  at  common  law,  20.  a.  n.  3.  191.  a. 
note,  sect.  VI.  7.  201.  a,  n.  1.  224.  a.  n.  2. 
241. a.  n.  4.  271. b.  n.  1.1.1.  326.  b.  n.l.IV. 

Descendible  to  males  only,  27.  a.  n.  5. 

Qualified,  27.  a.  n.  6,  7. 

Every  estate  was  once  called  a,  271.  b.  n.  1. 1. 1. 

Conditional,  at  common  law,  the  effects  of,  290.  b. 

n.l.V.1. 
Base,  298.  a.  n.  2. 
At  common  law,  and  after  the  statutes  de  donis  and 

quia  emptors*,  $27 .  a.  h.  2.  I. 
Simple  conditional  as  to  warranty  at  common  law, 

373.  b.  n.  2. 
Simple  as  to  warranty  at  common  law,  373. b.  n.  2. 
Conditional  in  a  subject  with  the  possibility  of 

reverter  in   the  king,  whether  it  might  have 

been  aliened  at  common  law,  372.  b.  n.  3. 
Simple,  conveyances  in,  as  to  implied  warranty, 

384.  a.  n.  1. 
Simple,  by  what  words  created,  20.  b.  n.  2. 
Tail,    - ibid.    21.  a. 

n.  1, 2,  8.    27.  a.  n.  5. 


Fee, 
Determinable,  27.  a.  n.  6.    241.  a.  n.  4. 
Whether  in  abeyance,  or  not,  by  a  limitation  to 

two  and  the  heirs  of  the  survivor,  191.  a.  n.  1. 
Conditional,  at  common  law,  descent  of,  enlarged 
by  birth  of  issue,  where,  19.  a.  n.  2.  4. 
How  recoverable  by  the  issue,  19.  a.  n.  5. 
.     .     Alienation  of,  did  not  bar  the  king's  possi- 
bility of  reverter,  19.  b.  n.  1 . 
.  See  mare  concerning  a  Fee,  1.  b.  n.4, 5.    21.  a* 
n.  7.    44.  a.  n.  1. 

Fees, 
Of  a  counsellor  at  law-are  honorary,  295.  a.  n.  1. 

Fee  Farm, 
Meaning  of,  143.  b.  n.  5. 
Rent,  ibid. 

Felony, 

•   Where  it  may  be  traversed,  13.  b.  n.  1. 
Appeal  of,  13.  a.  n.  8. 
See  Attainder.   And  see  more  concerning  Felony, 

2.  b.  n.10.    41. a.  n.4.     125.a.  n.  2.    127. a. 

n.2.  .156. a.  n.4, 5.  157.  a.  n.  4.  157. b.  n.8. 

161 .  a.  n.  3, 4.    272.  a.  n.  1.    305.  b.  n.  1. 

Feme, 

Noble  by  birth,  (as  a  daughter  of  a  marquis, 
&c),  how  her  rank  is  affected  by  marriage, 
16.  b.  n.  6. 

Feme  Covert, 

See  Baron  and  Feme,  also  12. b.  n.  2.  52.  a. n.2. 
121.  a.  n.  1,  2.  133.  a.  n.  1.  171.  b.  n.5. 
180.  b.  n.  4.    353.  a.  n.  1.  V.     379.  b.  n.  I. 

Females,  Their  age  of  discretion,  79.  a.  n.  S. 

Feoffee  to  uses  at  common  law,  271.  b.  n.  I.  II. 

Feoffment, 

Of  a  moiety,  190.  b.  n.  2. 

How  different  from  lease  and  release,  207.  a.  n.  3. 

With  condition,  difference  between  it  and  an 
obligation,  220.  b.  n.  1. 

To  the  uses  of  a  will,  and  to  such  uses  as  feoffor 
should  appoint  by  will,  difference  between, 
112.  a.  n.  2. 

Import  of  the  term,  and  ancient  use  of,  271.  b.  n.  1. 

Voidable  may  be  avoided  by  an  action,  278.  b.  n.  I. 

By  ah  infant  is  voidable,  ibid. 

By  lessor,  318.  b.  n.  1. 

As  to  discontinuance,  330.  a.  n.  I.  VII. 

By  the  old  feudal  law,  330.  b.  n.  1. 

Charters  of,  ibid. 

How  its  original  solemnity  and  notoriety  became 
lessened,  and  what  effect  this  had  on  its  sub- 
sequent operation  and  efficacy  as  to  disseisin, 
>  ibid. 

It  had  the  same  effect  anciently  in  taking  away 
entry  as  a  descent  to  the  heir,  but  has  not  lost 
its  efficacy  in  other  respects,  ibid. 

It  has  been  made  with  the  same  ceremonies,  and 
attended  with  the  same  efficacy  and  operation, 
from  the  reign  of  Henry  II.  to  the  present 
time,  ibid. 

Made  by  a  person  in  possession,  under  a  verdict, 
which  he  obtains  in  ejectment  by  a  pretended 
title,  is  fraudulent  and  void,  ibid. 

By  a  copyholder,  or  a  tenant  for  years,  or  at  will, 
who  after  the  feoffment  continues  in  possession 
and  pays  rent,  is  fraudulent  and  void,  ibid. 
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Feoffment, 

-  Its  effect  to  pass  a  freehold  by  disseisin,  S30.  b. 

ju  1.    367.  a-  n.  1. 
By  tenant  in  tail  takes  away  the  entry  of  the 

issue  and  reduces  him  to  a  fbxmedon,  SSI.  a. 

n«l. 
By  tenant  in  tail  in  possession  to  the  immediate 

remainder-man  ox  reversioner,  is  not  a  discon- 
tinuance •  but  it  is,  if  it  is  made  to  a  stranger, 

though  the  reversioner  or  remainder-man  join 

in  the  feoffment,  335.  a,  n.  2.  X. 
As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI. 

DC.  1. 
See  more  concerning  Feoffments,  9*  a.  n.  5. 35.  a. 

n,  3.    36.  a.  n.  2.    42.  a.  n.  1.    48.  a.  n.  3. 

48.  b.  n.  6.  49.  a.  n.  I.  50.  a.  n.  1.  59.  a.  n.  3. 

93.  b.  n.  *.     112.  a.  n.  2.  6.     186.  a.  n.  6. 

221.  a.  n.  1.    230.  b.  n.  1.    247.  b.  n.   1. 

248.  a.  n.  1.     264.  a.  n.  1.    265.  b.  n.  1. 

269.  b.  n-  I,  2.  271.  b.  n.  1.  VI.  VI.  2.  290.  b. 

n.1.  V.4.    342.  b.n.  l.III. 

Ferme,  what  passes  by,  5.  a.  n.  5. 

Feuds, 
Origin  and  history,  of,  and  authors  upon,  64.  a. 

n.  1.     191.  a.  note,  sect.  VI.  11. 
A  succinct  account  of  the  different  nations  by 

whom  they  were  established,  ibid.  sect.  1. 
------    of  their  nature,  and  particu- 
larly  of  those  peculiar  marks  and  qualities, 
which  distinguish*  them  from  other  laws,  ib.  II. 
1st.  The  right  to  the  soil,  and  the  right  to 
the  profits  of  the  soil  were  separate,  ibid. 

2d.  Immoveable  or  real  property  only  was 
admitted  to  be  held  in  feudality,  or  in  other 
words,  to  be  the  substance  of  a  fief,  ibid. 

3d.  The  nature  of  the  relation  between 
the  chief  and  the  vassals,  ibid. 
Some  account  of  the  principal  written  documents, 
which  are  the  sources  from  which  the  learning 
respecting  them  is  derived,  ibid.  sect.  III. 
Codes  of  law,  ibid.  sect.  III.  1. 
The  capitularies,  ibid,  sect  III.  2. 
The  customary  law,  ibid.  sect.  III.  3. 
Some  account  of  the  principal  events  in  the  early 
history  of  the  feuds  of  foreign  countries,  ibid.  IV. 
Some  account  of 
The  States-General  of  the  nations  on  the  Con- 
tinent in  which  the  feudal  policy  has  been 
introduced,  ibid.  sect.  V.  1. 
The  Parliaments  of  such  nations,  ibid,  sect  V.  2. 
Their  Nobility,  ibid,  sect  V.  3. 
The  difference   between  the   Parliament  and 
Nobility  of  those  nations  and  the  Parliament 
and  Nobility  of  England,  ibid.  sect.  V.  4. 
An  historical  view  of  the  revolutions  of  the  feud 
"in  England,  ibid,  sect  VI. 

On  the  time  when  feuds  may  be  supposed  to 

*  have  been  first  established  in  England, 
ibid.  sect.  VI.  1. 

On  the  fruits  and  incidents  of  the  feudal 
tenure,  ibid.  sect.  VI.  2. 

On  the  feudal  polity  of  this  country,  with 
respect  to  the  inheritance  and  alienation 
ot  and ;  and  the  principal  points  of  differ- 

•  ence  between  the  Roman  and  Feudal 
jurisprudence,  in  the  articles  of  heirship, 
ibid.  sect.  VI.  8. 


FI 


Feuds, 
An  historical  view  of  the  revolutions  of  the  feud 
in  England,  191.  a.  note,  sect  VI. 
The  order  of  succession  of  the  subject  of  the 

civil  law,  ibid.  sect.  VI.  4. 
The  absolute  and  unqualified  property  of  the 
subject  of  the  civil  law,  and  the  limited 
and  qualified  property  of  the  feudal  tenant, 
in  their  respective  possessions,  ibid.  VI.  5. 
The  means  by  which  some  of  the  general 
restraints  upon  the  alienation  of  real  pro- 
perty, introduced  by  the  feud,  have  been 
removed,  ibid.  sect.  VI.  6. 
Of  entails,  ibid,  sect  VI.  7. 
The  means  by  which  the  restraints  created 
by  entails  were  eluded  or  removed,  ibid, 
sect  VI.  8. 
The  attachment  of  lands  for  debt ;  in  regard 
to  its  effect  upon  them,  while  they  continue 
in  the  possession  of  the  party  himself;  in 
regard  to  its  effect  upon  them,  when  in 
possession  of  the  heir  or  devisee  ;  in  regard 
to  the  prerogative  remedies  for  the  reco- 
.    very  of  crown  debts,  ibid.  sect.  VI.  9. 
On  testamentary  alienation,  ibid,  sect  VI.  10. 
A  detail  of  some  of  the  principal  circum- 
stances in  the  history  ot  the  decline  and 
fall  of  the  feud  in  this  country,  ibid.  VI.  11. 
Import  of  terms  relating  to,  266.  b.  n.  1. 
Whether  by  the  old  feudal   law   they  could  be 
aliened  without  mutual  consent,  309.  a.  n.  1.  IV. 
See  more  concerning  Feuds,  11.  a.  n.  1.      14.  a. 
n.  1.    43.  a.  n.  2.    290.  b.  n.  1.  1. 2.  and  see 
Fiefs. 

Feuda  data  et  oblata,  191.  a.  note,  sect  VI.  1. 

Feudal  Custom,  in.  b.  n.  1. 

Feudal  Institutions,  224.  a.  n.  1 . 

Feudal  Land,  65.  a.  n.  1. 

Feudal  Law, 

Writers  upon,  191.  a.  note,  sect.  VI.  11. 
The  meaning  of,  ibid,  sect  I. 

Feudal  Tenures,  76.  b.  n.  1.    83.  a.  n.  1. 

Fiction, 
In  the  feudal  law,  as  to  descent,  191.  a.  note, 
sect  VI.  4. 

Fidei  Commissarius, 
In  the  Roman  law,  191.  a.  note,  sect  VI.  5. 

Fidei  Commissum, 
In  the  Roman  law,  191.  a.  note,  sect  VI.  5. 

Fief,  Definition  of,  191.  a.  note,  sect  II. 

Fiefs, 
Improper,  64.  a.  n.  1.    201.  a.  n.  I. 

were  descendible  to  females,  325.  b.  n.  2.  III. 
Proper,  were  not  descendible  to  females,  ibid. 
Gratuitous,  distinguished  from  a  voluntary  dona* 

tion,  365.  a.  n.  1. 
See  more  concerning  Fiefs.  65.  a.  n.  1.  68.  a.n  3. 
141.  a.  n.  2.  See  also  Feuds,  Feudal  Custom,  &c. 

FiliuSy 

Naturalis,  Ugithnm,  udopticus,  m  the  Roman  law, 
244.  a.  n.  1. 
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Fines  levied, 
By  tenant  in  tail,  before  conviction  for  murder, 

effect  of,  2.  b.  n.  10. 
Sur  render,  26.  b.  n.  4.  390.  b.  n.  1. 
By  disseisee,  effect  of,  49.  a.  n.  4. 
History  and  effects  of, 
In  extinguishing  dormant  titles,  1 21 .  a.  n.  1 , 2. 
In  barring  the  issue  in  tail,  ibid. 
In  passing  the  interests  of  femes  covert,  ibid. 
In  barring  rights  and  titles  of  entry,  240.  b. 
n.  2. 
Power  of  levying,  222.  b.  n.  1. 
Sur  conusance  de  droit  come  coo,  flee.  78.  a.  n.  3. 

200.  b.  n.  1.    233.  b.  n.  1. 
May  be  a  bar  to  a  devisee,  after  five  years  non- 
claim,  240.  b.  n.  2. 
By  infant  can  be  reversed  during  his  minority 

only,  247.  a.  n.  2. 
May  be  levied  by  infant  trustee  within  7th  Ann. 

ibid. 
By  idiots  and  lunatics,  ibid. 
How  avoidable,  251.  a.  n.  1.  252.  b.  n.  1.  254.  b. 

n.  1. 
At  common  law,  when  a  bar,  262.  a.  n.  1. 
Before  the  statute  of  non-claim,  ibid. 
Are  necessary  to  pass  a  wife's  life  estate,  if  the 
same  is  not  subject  to  a  power  of  appointment, 
271. b.  n.  1.  VII.  2. 
Mistake  sometimes  made  in  directing  the  uses  of, 

ibid. 
On  original  writs,  290,  b.  n.  1.  T.  2. 
Introduction  of,  ibid.  n.  1.  V.  3. 
Of  trust  estates,  ibid.  n.  1.  XVI. 
Of  a  seigniory,  319.  b.  n.  (A). 
Of  a  wife's  estate  are  not  necessary  for  making 

a  tenant  to  the  precipe,  325.  b.  n.  2.  III. 
By  both  husband  and  wife  of  her  lands,  are  not 

within  32  H.  8,  c.  28.     326.  a.  n.  1. 
\ViUiproclamationst252.b.  n.  1. 827.  a.  n.  2.  II.  3. 
Executed  and  executory,  distinction  between  with 

respect  to  discontinuance,  330.  a.  n.  1.  VII. 
By  feoffee  of  tenant  for  years  will  bar  the  lessor 
at  the  end  of  five  years,  and  therefore  the  feoff- 
ment is  an  actual  disseisin,  330.  b.  n.  1. 
By  feoffee  are  void  where  the  feoffment  is  fraudu- 
lent, ibid. 
As  to  the  expression,  That  they  have  no  opera- 
tion upon  any  estate  or  interest  not  previously 
turned  to  a  right,  and  how  far  this  is  inac- 
curate, 332.  b.  n.  1. 
By  a  disseisor,  intruder,  or  abater,  operate  merely 

as  a  bar,  and  not  as  a  conveyance,  ibid. 
By  tenant  for  life,  do  not  operate  as  a  bar  only, 

but  also  as  a  forfeiture,  ibid. 
In  which  tenant  for  life  and  a  remainder-man  in 
tail  join,  are  no  discontinuance  to  the  rever- 
sioner in  fee,  335.  a.  n.  2.  X. 
As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI.  1,  2. 

IX.  1,  2. 
Their  effect  on  a  wife's  contingent  interest  in 

land,  351.  a.  n.  1.  V. 
Since  the  4  H.  7.  as  to  remitter,  353.  b.  n.  1. 
As  to  disseisin,  867.  a.  n.  1. 
Before  34  H.  8.  barred,  but  did  not  discontinue, 
an  estate  tail,  where  the  reversion  was  in  the 
king,  872.  b.  n.  1. 
Of  lands  entailed  with  the  reversion  in  the  king, 
their  effect  before  and  since  the  34  H.  8. 
372.  b.  n  3. 


fO 


Fines  levied, 
By  a  disseisor  of  tenant  in  tail  with  the  reversion 

in  the  king  within  34  H.  8.  whether  they  bar 

the  estate  tail,  873.  a.  n.  2. 
See  more  concerning  Fines  of  land,  14.  su  n.  6. 

20.  a.  n.  3.    28.  b.  n.  1.    46.  b.  n.  2.    112.  a. 

n.  6.    121.  a.  n.*.   131.  a.  n.  1.  133.  a.  n.  4. 

141.  a.  n.  3. 191.  a.  n.  1.  ibid-  note.  sect.  VI.8. 

203.  b.  a.  I  .IV.  205.  a.  n.  1.  Sdly.  250.  a.  n.  1. 

262.  a.  n.  (B).  262.  a.  n.  2.  271.  b.  n.  1.  V. 

ibid.  n.  1.  VI.    ibid.  n.   1.  VI.  2.    290.  b. 

n.  1.  V.  4.  ibid.  n.  1.  VII.  830.  b.  n.  1.  365.  b. 

n.  (A).    879.  b.  n.l. 

Fines,  {as  to  copyhold,) 

Due  to  the  lord,  59.  b.  n.  8.    60.  a.  n.  1. 

Due  for  grant  of  copyhold  by  jointenants,  tenants 

in  common,   &c.   for  surrender  and  common 

recovery  by  plaint,  302.  b.  n.  1. 

Fines  (due  to  the  king), 
For    being  excused    from    taking  the   order  of 

knighthood,  69.  a.  n.  7. 
For  default  of  military  service,  71.  a.  n.  1. 
Fines  and  amercements,  145.  b.  n.  1.    161.  a. 

n.  4.  V. 
Fine  and  ransom,  257.  a.  n.  1. 
Fines  for  alienation,  43.   a.  n.  3.    43.  b.  n  2. 

85.  a.  n.  1.    93.  b.  n.  3. 

Fire, 
Accidental,   who  answerable    for,    53.  a.  n.  7. 
53.  b.  n.  5.    57.  a.  n.  1. 

Fish,  Royal,  261.  a.  n.l. 

Fishery, 

Several,  whether  the  soil  passes  by  grant  of,  or 

not,  4.  b.  n.  2.     122.  a.  n.  7. 
In  what  different  from  common  and  free  fishery, 

122.  a.  n.  7. 

Fixtures,  who  is  entitled  to  remove,  53.  a.  n.  5. 

Foldcourse 
Hath  various  meanings,  and  what,  6.  a.  n.  1. 

Folkland, 
And  bockland,  distinction  between,  6.  a.  n.  6. 

86.  a.  n.  2. 

Foreclosure,  205.  a.  n.  1. 4thly. 

Forest, 
The  kiog's,  115.  a.  n.  15. 
Statutes,  ibid. 

Forester,  H5.a.  n.  18. 

Force,  180.  b.  n.  4. 

Forcible  Entry,  257.  a.  n.  I.    257.  b.  n.  1. 

Forfeiture, 

May  be  of  a  remainder  expectant  upon  an  estate 

tail,  14.  b.  n.  4. 
What  amounts  to,  42.  a.  n.  1.  52.  a.  n.  4. 192.  a. 

n.  1.     233.  b.  n.  1.    252.  a.  n.  1. 
Of  marriage,  88.  b.  n.  11. 
For  non-payment  of  rent,  202.  a.  n.  8. 
By  acceptance,  252.  a.  n.  1. 
As  to  warranty,  367.  b.  n.  1.    878.  b.  n.2. 
Of  lands  and  goods  by  a  man  killed  in  rebellion, 

in  what  case  there  shall  be,  390.  b.  n.  2. 
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Forfeiture, 

On  attainder,   reference  to  a  discussion  of  the 

policy  and  justice  of  our  laws  of,  391.  b.  n.  1. 
See  more  concerning  forfeiture,  28.  a.  n.  1,  2. 

49.  a.  n.  1.     65.  b.  n.  10.    59.  a.  n.  3,  4,  5. 

60.. a.  n.  1.    60.  b.  n.  1.    63.  a.  n.  1, 2.    64.  a. 

n.  i.    88.  b.  n.  11.    88.  b.  n.  13.    99.  a.  n.  1. 

119.a.n.l.    120.a,n.4.   141.  a.  n.  2.  145.  a. 

n.  3.     202.  a.  n.  1.    207.  a.  n.  3.    224.  a.  n.  2. 

233.  a.  n.  1.     266.  b.  n.  1.     271.  b.  n.  1.  II. 

290.  b.  n.  1.  V.  4.    332.  b.  n.  1. 

Formedon, 
In    descender,  whether  it  lay  at  common  law, 

19.  a.  n.  3. 
See  more  concerning  Formedon  in  Descender, 

19.  a.  n,  5.    191.  a.  note,  sect.  VI.  8.    326.  b. 

H.1.1V. 
Limitation  of  writs  of,  115.  a.  n.  2. 
In  remainder,  in  reverter,  in  descender,  ibid. 
By  issue  of  a  parcener,  in  whose  name  it  should 

be  brought,  173.  a.  n.  4. 
In  Remainder,  337.  a.  n.  1. 1. 
In  Reverter,  327.  a.  n.  1.  V. 

Foundership,  of  deaneries,  95.  a.  n.  4. 

Four  Seas,  The,  107.  a.  n.  6. 

Franc-aleu,  65.  a.  n.  I. 

Franc-aleu  sans  litre,  65.  a.  n.  1. 

France, 

Descent  of  the  crown  of,  as  to  the  exclusion  of 
females ;  and  descent  of  other  dignities  there, 
325.  b.  n.  2.  III. 

Franchise, 

Of  fishing  in  public  rivers  by  derivation  from  the 

crown,  122.  a.  n.  7. 
Of  a  port,  261.  a.  n.  1. 
Royai,  ibid. 
Franchises  and  liberties  are  excepted  in  21  Jam.  1, 

c  2,  for  limiting  the  king's  title,  119.  a.  n.  1. 

Frankalmoign, 

Not  affected  by  12  Car.  2,  c  24, 100.  b.  n.  1. 
Feoffment  of  estates  given  in,  271.  b.  n.  1. 1. 1. 

Frankmarriage, 

Gift  in,  is  confined  to  the  donees  and  the  issue 

between  them,  19.  a.  n.  2,  3. 
Gifts  in,  where  good,  21.  b.  n.  3. 
Remedy  of  the  issue  in,   after  fourth  degree, 

23.  a.  n.  6. 
Issues  of  donor  and  donee  in,  may  intermarry 

during  the  degrees,  23.  b.  n.  1. 
Cannot  be  created  by  devise,  385.  b.  n.  4. 
See  more  concerning  Frankmarriage,  20.  a.  n.  1. 

21.  a.  n.  6,  7.     21.  b.  n.  1,  2.     22.  a.  n.  1. 

26.  b.  n.  4.    31.  a.  n.  2.    174.  b.  n.  2.    176.  a. 

n.  3.    176.  b.  n.  2.    271.  b.  n.  1. 1.  1. 

Frank-pledge, 
Sense  of,  as  used  in  Magna  Charta,  115.  a.  n.  10. 

Fraud, 
In  obtaining  a  verdict  in  ejectment,  and  conse- 
quently the  possession  under  it  by  a  pretended 
title,  renders  void  a  feoffment  afterwards  made 
by  the  person  so  in  possession,  330.  b.  n.  1. 
In  continuing  in  possession  and  paying  rent  after 
a  feoffment,  is  sufficient  to  make  void  the 
ibid. 


Fraud, 
In  a  vendor,  384.  a.  n.  1. 
See  more  concerning  Fraud,  3.  b.  n.  9.     33.  a. 

n.  10.    35.  a.  n.  6.    48.  a.  n.  3.    55.  b.  n.  16. 

59.  a.n.  4.  88.  b.n.11.    121.a.  n.l.    191.  a. 

note,  sect.  VI.  11.    209.  a.  n.  1.  V.  1.    230.  b. 

n.  1.    268.  b.  n.1.   290.  b.  n.  1.  XI V.  1.  XV. 

330.  b.  n.  1. 

Frauds  and  Perjuries, 

Statute  of,  111.  b.  n.  3, 4.    290.  b.  n.  1.  X.  XIII. 

Fraudulent  Conveyances  and  Devises, 
The  statutes  against,  191.  a.  note,  sect  VI.  9. 
290.  b.  n.  1.  XIII. 

Freehold, 

Estate  of,  what  is,  or  not,  and  when,  42.  a.  n.  6,  7. 
45.  b.  n.  2.    203.  a.  n.  2. 

At  common  law,  may,  by  custom,  be  conveyed 
without  livery,  49.  a.  n.  6. 

Passing  by  conveyance  at  common  law  must  im- 
mediately vest  in  some  person ;  it  is  otherwise 
as  to  conveyances  under  the  statute  of  uses, 
trusts  in  equity,  and  grants  of  rents  do  novo, 
216.  b.  n.  2. 

Upon  condition  broken,  is  not  vested  till  entry, 
218.  b.  n.  3. 

Where  it  shall  remain  to  the  grantor,  &&  by 
implication,  216.  a.  n.  2. 

Explanation  of,  266.  b.  n.  1. 

No  estate  of,  vested  by  common  recovery  till 
execution  served,  266.  b.  n.  2. 

Lands  of  a  wife,  351.  a.  n.  1. 

See  more  concerning  Freehold,  37.  b.  n.  1 .  48.  a. 
n.  3.  48.  b.  n.  1.  58.  a.  n.  1.  59.  b.  n.  1. 
157.  a.  n.  1. 

Freeholders, 
By  what  names  they  were  anciently  designated, 

64.  b.  n.  1. 
By  the  feudal  law,  330.  b.  n.  1. 

Free  Pledge,  lis.  a.  n.  10. 

Fruit  Trees,  53.  a.  n.  6. 

Futurity,  Words  of,  their  effect,  20.  b.  n.  3. 


G. 


Gabel  or  Gavel,  140.  a.  n.  4. 

Gavelet, 
An  ancient  process  for  recovering  rent  and  service 

in  respect  of  gavelkind  lands,  142.  a.  n.  2. 
Given  by  statute  for  recovering  rent  service  in 

London,  ibid. 
The  statute  of,  ifcid. 

Gavelkind, 

Custom  of,  extends  to  estates  tail,  10.  a.  n.  3. 

110.  b.  n.  4. 
Etymology  of  the  term,  140.  a.  n.  4. 
Extension  of  custom  of,  to  collaterals,  universal  in 

Kent,  140.  b.  n.  1. 
Statutes  for  abolishing,  in  particular  lands,  lion 

construed,  140.  b.  n.  2. 
Lands  alienable  by  infants  at  fifteen,  171 .  b.  n.  5, 
Descent  in,  in  lands  in  Wales  taken  away  bj 

statute,  175.  b  n.  3. 
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Gavelkind, 
Descent  in,  in  Ireland,  abolished  with  the  custom 

of  tanistry,  176.  a.  n.  1. 
What  customs  in,  must  be  specially  pleaded, 

175.  b.  n.  4. 
See  more  concerning  Gavelkind,  10.  a.  n.  4.  24.  b. 

n.  3.     30.  a.  n.  1.    33.  b.  n.  9.    111.  a.  n.  1. 

141.  a.  n.  2.    166.  b.  n.  2.    175.  b.  n.  6. 

187.  a.  n.  1. 

Gens,  Signification  of,  66.  a.  n.  3. 

Gents, 
Lord  Coke's  translation  of,  is  erroneous,  66.  b.  n.  3. 

German  Ocean,  107.  a.  n.  6. 

Gift,  123.  a.  n.  8. 
Legal  import  of  the  term,  384.  a.  n.  1. 

Give, 

Operation  of  tbe  word ; 

1.  In  conveyances  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  384.  a.  n.  1. 

Glebe, 
(A  parson's,)  whether  the  fee  simple  of  is  in 
abeyance,  340.  b.  n.  (B). 

Glossaries, 
Those  most  useful  in  the  study  of  English  law, 
history,  and  antiquities,  specified,  6.  a.  n.  2* 

Goods, 
Acceptance  of,  to  be  kept  or  carried,  89.  a.  n.  9. 
Or  chattels,  118.  a.  n.  3. 
Of  a  villein,  118.  b.  n.  4. 

Grand  Serjeanty, 
105.  b.  n.  1.    107.  a.  n.  2.  5.    108.  a.  n.  1. 

Grange,  5.  a.  n.  12. 

Grant, 
Good,   though  grantee  named  in  the  habendum 

only,  7.  a.  n.  3. 
What  estates  at  common  law  lay  in  grant,  and 

what  in  livery,  48.  a.  n.  1. 
Pro  fratemo  amore,  49.  a.  n.  1. 
Parol,  169.  a.  n.  4. 
Of  things  lying  in  grant,  233.  b.  n.  1 . 
Original  signification  of  the  word,  271 .  b.  n.  1 . 1 .  2. 
Tbe  word  in  a  conveyance  of  an  inheritance  does 

not  imply  a  warranty,  and  if  it  did  its  force 

and  operation  might  be  qualified  and  restrained 

by  express  covenant,  384.  a.  n.  1. 
Whether  it  is  dangerous  for  a  trustee  to  convey 

by  the  word,  or  essential  for  a  purchaser  to 

require  it,  384.  a.  n.  1. 
The  operation  of  the  word ; 

1.  m  conveyances  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  ibid. 

Grants, 

-  Royal,  not  avoided  by  nonage,  et  similiter,  15.  b. 

n.  4.    16.  a.  n.  2. 
By  letters  patent,  pass  lands  without  livery, 

ibid. 
See  more  concerning  Grants,  32.  a.  n.  10.    41.  b. 

n.  3.    49.  a.  n.  1.    59.  a*  n.  4.    88.  b.  n.  13. 

119.  b.  n.  2.     121.  b.  n.  2.     122.  a.  n.  4.  7. 

129.a.n.l.    147.  a.  n.  2.    152.  a.  n.  1, 2,  3. 

261.a.n.  L 


HA 


Great  Britain, 
Whether  before  the  union  it  had  legislative  power, 
and   the  appellant  jurisdiction  over  Ireland 
141.  b.  n.  2.  and  n.  t. 

Guardian, 
In  socage,  and  in  chivalry,  confined  to  a  descent, 

87.  b.  n.  1. 

Who  shall  be,  and  the  power  and  nature  of  the 
office  explained,  88.  b.  n.  2.  6. 13. 

Jure  naturm,  88.  b..n.  12. 

By  statute,  88.  b.  n.  13, 14,  15,  16.    93.  b.  n.  3. 

Customary  in  respect  to  copyholds,  88.  b.  n.  16. 

By  election  of  the  infant  himself,  ibid. 

By  appointment  of  the  lord  chancellor,  ibid. 

Ad  litem,  ibid,  and  135.  b.  n.  1. 

Per  cause  de  ward,  what  it  was,  and  who  was  en- 
titled to  be,  88.  b.  n.  3. 13. 

To  what  extent  the  balf-blood  excluded  from 
being  guardian  in  socage,  88.  b.  n.  5. 

By  nature,  and  in  socage,   difference  between, 

88.  b.  n.  9. 

In  chivalry,  nature  and  privileges  of,  87.  b.  n.  1. 

88.  b.  n.  9. 11. 
By  nature,  who  entitled  to  be,  68.  b.  n.  9. 12. 
Objects  and  power  of,  88.  b.  n.  13. 
Testamentary  or  by 'deed,  appointment,  and  privi- 
leges of,  under  12  Car.  2,  c.  24.  88.  b.  n.  12, 11. 
Power  given  by  this  statute  does  not  extend  to 

copyholds,  88.  b.  n.  16. 
By  nurture,  who  shall  be,  88.  b.  n.  12,  IS.    89.  a. 

n.  1. 
Account  against,  where,  and  when  it  lies,  89.  a. 

n.  2.    90.  b.  n.  2. 
How  chargeable  io  account,  89.  a.  n.  3. 
In  socage,  cannot  assign,  90.  b.  n.  1. 
In  socage,  87..  b.  n.  1.    88.  a.  n.  1.    88.  b.  n.  2. 

5,  6.  9.  13.    89.  a.  n.  1.    90.  b.  n.  1,  2. 
By  appointment  of  the  ecclesiastical  court,  88.  b. 

n.  16. 
Natural,  88.  b.  n.  12. 
,By  will,  88.  b.  n.  IS. 
See  more  concerning  Guardians,  35.  a.  n.  11, 12. 

38.  b.  n.  1.     39.  a.  n.  2.     54.  a.  n.  3.     57.  a. 

n.  1 .    57.  b.  n.  2. 6.    58.  b.  n.  3.     79.  b.  n.  1 . 
•      81.  b.  n.  2.     89.  a.  n.  4.    89.  b.  n.  6.    90.  a. 

n.  1.    271.  a.  n.  2. 

Guineas, 
Whence  they  took  their  name,  207.  b.  n.  1. 


H. 


Habeas  Corpus,  155.  b.  n.  5. 

Habendum, 
Its  effect  in  correcting  the  premises,  7.  a.  n.  3. 

21.  a.  n.  1, 2.  26.  b.  n.  4.    180.  b.  n.  1.  299.  a. 

n.  1. 
After  the  death  of  the  grantor,  49.  a.  n.  1. 
See  more  concerning  the  habendum,  46.  b.  n.  9. 

48.  U  n.  1.    183.  b.  n.  2,  3. 

Habere  facias  seisinam,  52.  a.  n.  6. 

Half-bloody 
Where  not  excluded,  26.  b.  n.  3. 
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Half-blood, 
.  In  a  descent,  is  more  rigidly  excluded  in  England 

than  in  other  feudal  countries,  191.  a.  note, 

sect.  VI.  4. 
See  Seisin.  And  also,  14.  a.  n.  3. 5. 14.  b.  n.  2,  3. 

15.  b.  n.  2. 

Hamlet,  HO.  b.  n.  2.    125.  a.  n.  2. 

Hardwick,  Lord.    See  Manuscript,  208.  a.  n.  1. 
Hay,  may  be  distrained,  47.  a.  n.  16. 

Heir, 

Singular,  where  nomen  coUectivum,  8.  b.  n.  4. 

22.  a.  n.  4. 
Claiming  customary  land,  by  descent,  must  be  the 

heir  according  to  the  custom,  10.  a.  n.  2. 

By  purdutse,  must  be  the  heir  at  common  law, 

unless  controlled  by  special  words,  10.  a.  n.4. 

May  inherit  from  one  parent,  though  the  other  be 

an  alien  or  attainted,  12.  a.  n.  7. 
Shall  have  action  against  the  defacer  of  his  ances- 
tor's monument,  18.  b.  n.  5. 
Male  cannot  deduce  hi*  descent  through  females, 

et  vice  vend,  19.  a.  n.  4. 
•  Where  he  shall  take  by  descent,  and  where  by 

purchase,  12.  b.  n.  "2.  22.  b.  n.  4.  24.  b.  n.  2. 

26.  b.  n.  2. 
Female,  whether  to  take  by  purchase  as  she  must 

be  heir  as  well  as  female,  24.  b.  n.  3.    164.  a. 

n.  2. 
Presumptive,  88.  b.  n.  12.    . 
Apparent,  ibid. 
In  tail,  121.  a.  n.  1. 
-   Is  not  bound,  if  not  named  in  a  bond,  Ace.  unless 

the  bend,  &c.  is  made  by  a  body  potrtic,  or  (by 

statute,  and  according  to  lord  Coke,  by  common 

law,)  to  the  king,  144.  b.  n.  2.  209.  a.  n.  1. 
Where  he  shall  take,  though  not  named,  148.  a. 

n.  1. 
'  -  Nature  of  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  8. 
Takes  by  descent  when  an  estate  is  limited  to  a 

husband  and  wife  and  the  heirs  of  their  two 

bodies,  218.  b.  (219.  a.  13th  ed.)  n.  3.  ]|. 
Takes  by  purchase  when  an  estate  is  limited  to 

one  only  and  the  heirs  of  two,  ibid. 
How  triable  who  is,  243.  a.  n.  2. 
Cannot  take  by  descent,  unless  there  is  an  interest 

in  'his  ancestor  at  the  time  of  his  decease, 

386.  a.  n.  1. 
When  a  father  and  his  heir  apparent  join  in  a 

warranty,  after  the  father's  death,  the  son  is 

liable  in  his  own  right,  and  as  heir,  386.  a.  n.  1. 
See  more  concerning  Heirs,  9.  b.  n.  6.     10.  a. 

n.  1,  2.   32.  b.  n.  1.    38.  b.  n.  1.    39.  a.  n.  6. 

90.  b.  n.  4.  94.  b.  n.l.  4.  144.  b.  n.  2.  213.  b. 

n.  1. 

Heir-Looms, 

By  custom,  not  alienable  by  devise,  18.  b.  n.  6. 

By  devise  or  settlement,  subject  to  all  rules  con- 
cerning executory  devises,  18.  b.  n.  7. 

Cases  of,  and  authors  upon,  ibid.  . 

See  more  concerning  Heir-Looms,  8.  a.  n.  9, 10. 
0.  a.  n.  1. 

Hercisco,  164.  b.  n.  2. 

Hereditaments, 

Extent  of  the  word,  and  how  it  differs  from  tene- 
ments, 1.  b.  n.  6- 


HO 


Hereditaments, 
With  respect  to  what  passes  by  the  word,  6.  a.  n.  3. 
(Incorporeal),  a  rent  cannot  be  reserved  out  of, 

except  by  the  king,  47.  a.  n.  1. 
Lying  in  livery,  distinguished  from  those  lying  in 

grant,  48.  a.  n.  1. 3. 
(Not  lying  in  tenure),  guardianship  in  socage 

extends  to,  88.  b.  n.  IS. 
(Incorporeal),  are  sometimes  included  is  the  word 

tenements,  154.  a.  n.  7. 

Hares  fdei  commissaries, 
In  the  Roman  law,  191.  a.  note,  sect  VI.  11. 

Hares  Jiduciarius, 
In  the  Roman  law,  191.  a.  note,  sect  VI.  5. 

Heriots, 
Distinction  between  them  and  reliefs,  83.  a.  n.  1. 
Are  preserved  by  12  Car.  2,  c.  24.    85.  b.  n.  1. 

Hide,  Of  land,  69.  a.  n.  2. 

Highway, 
Action  on  the  case  lies  for  damages  by  neglect 

to  repair,  66.  b.  n.  2. 
Distresses  on  the,  161.  a.  n.  1. 

Hire,  89.  a.  n.  6. 9. 

History, 
Ancient,  191*  a,  note,  sect.  IV. 
Modern,  ibid. 

Holding  over, 
Penalties  of,  57,  b.  n.  2,  3. 

Homage, 
To  'the  king,   special  act  passed  to  excuse  the 

kissing  in,  by.  reason  of  pestilence,  64.  a.  n.  3  t. 
To  the  king  of  France  by  the  king  of  England  for 
/     Guienne,  &c.  65.  a.  n.  3. 
Liege,  ibid. 

Auncestrel,  65.  b.  n.  2.    67.  b.  n.  1 .    106.  b.  n.  2. 
By  a  bishop,  65.  b.  n.  3. 
Importance  of  the  express  saving  to  the  king  on 

performing,  66.  b.  n.  1.  68.  a.  n.  3. 
The  importance  of,   both  to  lord  and  tenant, 

67.  b.  n.  1. 
For  the  feme* s  land,  how  the  lord  might  avow  for, 

66.  b.  n.  2. 

What  means  the  law  gave  to  compel,  67.  b.  n.  1. 
Whether  it  might  be  received  by  a  parson,  67.  a. 

n.  1. 
Abolished  by  12  Car.  2.  c.  24.    67.  b.  n.  1. 
Could  not  be  done  by  attorney,  68.  a.  n.  5. 
Different  kinds  of,  referred  to,  68.  b.  n.  1. 
Auncestrel,  expired  before  12  Car.  2. 105.  a.  n.  1. 
Tenure  by,  ibid. 
Bound  the  lord  to  acquittal  and  warranty,  365.  a. 

n.  1. 
The  grant  of  homage  auncestrel  by  the  word  dedi 

imports  a  warranty,  384.  a.  n.  1. 
See  more  concerning  Homage,  64.  a.  n.  1*,  to 

67.  b.  n„l,  inclusively.  See  abo,  30.  a.  n.  3. 
67.  a.  n.  2.  68.  a.  n.  1,  2.  4.  6.  68.  b.  n.  5. 
73.  a.  n.  1.  85.  b.n.  1.  106.  b.n.2.  115.  a. 
n.  3.  164.  b.  n.  7.  271.  b.  n.  1. 1. 1.  365.  a. 
n.  1.  384.  a.  n.  1. 

Homagers,  64.  a.  n.  1*. 
Homagium, 

Simplex,  68.  b.  n.  4. 

Ligeum,  65.  a.  n.  3.    68.  a.  n.  3.    68.  b.  n.  4. 
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Homagium, 

'   Non  ligeum,  65.  a.  n.  3. 
Afutum,  68.b.n.  4. 

Homines,  64.  a.  n.  1*. 

Honor, 
Or  land  barony,  the  nature  of,  5.  a.  n.  1 .    109.  a. 

n.  4. 
(The  genuine),  is  a  land  barony,  108.  a.  n.  4. 
Titular,  ibid. 
See  also,  77.  a.  n.  1.    110.  b.  n.  2. 

Honour, 
And  arms,  matters  relative  to,  74.  b.  n.  1. 

Hops, 
Belong  to  executor  though  not  gathered,  where, 
55.  b.  n*  1. 

Horses,  distrained  for  Rent,  &C.47.  a.  n.  12. 

Hotchpot, 

Partition  by,  169.  a.  n.  2. 

With  respect  to  lands  given  in  frankmarriage, 
where  other  lands  descend,  176.  b.  n.  2. 

Law  respecting,  where  a  deceased  fatheKs  per- 
sonal estate  is  divided  by  custom  among  his 
children,  176.  b.n.  8,  9. 

House  of  Commons,  64.  b.  n.  l. 

House  of  Lords,  HO.  a.  n.  5.    131.  b.  n.  1, 

Hundreds,  HO.  b.  n.  2.  121.  b.  n.  7. 125.  a.  n.  2. 

Hundredors, 
125.  a.  n.  2.    157.  a.n.  3,  4.  272.  a.  n.  1. 

Hypotheca,  the  Roman,  206.  a.n.  1.  1st. 


I.  &  J. 

Idiot cy, 

(Of  a  wife)  found  by  office,  whether  it  defeats  the 
husband's  title  by  curtesy,  301.  b.  n.  2. 

Idiot, 

Who,  246.  b.  n.  1. 

Wife  of,  entitled  to  dower,  30.  b.  n.  2. 
See  more  concerning  Idiots,  80.  a.  n.  1.    88.  b. 
n.  16.    121 .  b.  n.  2.    247.  a.  n.  2. 

Jewish  Laxv,  11.  a.  n.  1. 

Jewish  Nation,  ibid. 

Jews, 
As  to  dower,  32.  a.  n.  1. 
May  present  to  advowsons,  391.  a.  n.  2.  IV.  1. 

Implication, 
Of  cross  remainders,  195.  b.  n.  1. 
Of  trust  for  a  child,  290.  b.  n.  1.  X. 
Of  trust  may  be  rebutted,  ibid. 
Of  a  freehold  estate  in  an  ancestor,  with  respect 

to  the  rule  in  Shelley's  case,  299.  b.  n.  1. 
Of  consent  in  a  grantee,  337.  b.  n.  1. 
See  more  concerning   Implication,  20.  a.  n.  1. 

22.  b.n.  2,  3.    55.  a.  n.  3.  56.  a.  n.  1.    60.  a. 

n.  2.    67.  b.n.  1.    122.  a.  n.  7.     153.  a.  n.  1. 

216.  b.  n.  2.  237.  a.  n.  1. 1.  271 .  b.  n.  1.  VII.  2. 

298.  a.  n.  2* 
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Imprisonment, 

161.  a.  n.  4.    191.  a.  note,  sect.  VI.  9.  ibid. 
VI.  11.  257.  a.  n.  1. 

Improved  Value,  32.  a.  n.  8. 

Incidents  , 
Separable  and  inseparable,  151.  b.  n.  2.  5. 152.  a, 
n.  6.    See  also  121.  b.  n.  6. 

Inclosure,  160.  b.  n.  4. 

Inconvenience,  66.  a.  n.  1.  152.  b.  n.  6, 7. 

Incumbent,  119.  b.  n.  4. 

Indenization,  129.  b.  n.  6. 

Indentures, 
Origin  and  use  of,  143.  b.  n.  3.  229.  a.  n.  1. 
What  deeds  must  be,  229.  a.  n.  1. 
In  the  third  person,  230.  a.  n.  1. 
See  also  143.  b.  n.  3, 4.    229.  a.  n.  1,  2,  3. 

Indenting  *f  Deeds,  229.  a.  n.  1. 
Indictment,  42.  b.  n.  3. 

Indictments, 

125.  a.  n.  2.    155.  a.  n.   3.    157.  a.  n.  4. 
161.  a.  n.  4. 

Indivisibility,  165.  a.  n.  1.  4. 

Induction,  90.  b.  n.  4. 

Infamy,  6.  b.  n.  1, 

Infancy, 

Of  an  heir  is  a  personal  privilege  against  execu- 
tion upon  a  statute,  Sec.  290.  a,  n.  1. 

Infant, 

What  office  capable  of  holding,  3.  b.  n.  4. 
Whether  bound  by  a  jointure,  36.  b.  n.  7. 
Deeds  and  acts  of,  what  void,  and  what  void- 
able, 42.  b.  n.  4.    45.  b.n.  1.    51»bt9u&    . 
Cannot  execute  a  power  coupled  with  an  interest, 

52.  a.  n.  2.     171.  b.n. 5. 
May  be  an  attorney  to  deliver  seisin,  52.  a.  n.  J. 
Female,   age   of  discretion  what,   79.   a.  n.  3. 

79.  b.  n.  1. 
The  custody  of  his   person  draws   after  it  the 

custody  of  his  property,  88.  b.  n.  13. 
Whether  his  person  ana  estate  should  be  in  the 

custody  of  a  guardian  appointed  by  the  eccle- 
siastical court,  88.  b.  n.  16. 
When,  and  how,  he  may  sue  his  guardian,  89.  a. 

n.  2. 
Whether  he  may  present  to  a  church,  89.  a.  n.  1. 
Cannot  be  an  administrator,  though  he  may  be  aa 

executor,  69.  b.  n.  6. 
At  what  age  he  may  make  a  will  of  personal 

estate,  ibid.    171.  b.  n.  6.    264.  b.  n.  3. 
May  make  a  will  of  real  estate  by  custom, 

111.  b.n. 4. 
By  whom  he  may  sue,  and  be  sued,  135.  b.  n.  I . 
Trustee  or  mortgagee  enabled  to  convey   by 

7  Ann.  c.  15.171.  b.  n.5. 
May  alien  gavelkind  lands  at  fifteen,  ibid. 
Single  bond  of,  for  necessaries,  good,  172.  a.  n.  2. 
At  what  age  and  how  examinable  as  a  witness, 

172.  b.  n.  1.  ' 

Cannot  sever  a  joint-tenancy,  246.  a.  n.  1. 
May  reverse  his  fine  when  under  age,   but  not 

after,  247.  a.  n.  2. 
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Infant, 
Trustee  within  the  7th  Ann.  c.  19,  may  levy  fines 

and  suffer  recoveries,  ibid,  and  206.  b.  n.  1.  VII. 
May  make  an  executor  at  seventeen,  as  he  might 

then  make  a  will  by  the  civil  law,  264.  b.  n.  3. 
Trustee  may  by  order  of  Chancery,  upon  petition, 

convey  the  estates  held  in  trust,  271.  b.  n.  1. 

VII.  2.     290.  b.  n.  1.  VII. 
Cannot  convey  under  a  power  without  an  act  of 

parliament,  271.  b.  n.  1.  VII.  2. 
May  suffer  a  common  recovery  under  a  privy 

seal,  380.  b.  n.  1. 
See  more  concerning  Infants,  43.  b.  n.  1.  66.  b. 

n.  4.  79.  b.  n.  2.  88.  b.  n.  11. 16.  119.  a.  n.  1. 

121.  a.  n.  I.  131.  a.  n.  1.  165.  a.  n.  3.  169.  a. 

n.  2.    170.  a.  n.  1.   171.  b.  n.  2,  3,  4.  172.  a. 

n.  6.  180.  b.  n.  4.  187.  a.  n.  t-  245.  b.  n.  1, 2. 

247.  b.  n.  1.  248.  a.  n.  1.  278.  b.  n.  1.  347.  b. 

n.  1.  363.  a.  n.  1.  V.  379.  b.n.  1. 

Information, 
66.  b.  n.  1.     135.  a.  n.  1.    161.  a.  n.  41 

Infra,  or  intra,  quatuor  maria, 
Royal  dominion  and  jurisdiction  there,  107.  a.  JL  6. 
,B£eaaing:  and  extent  of  the  term  illustrated, 
107.  b.  n.  6. 

Ingrossing  Corn,  &c  136.  a.  n.  1. 

Inheritance, 

May  descend  from  one  parent,  though  the  other 
be  an  alien  or  attainted,  12.  a,  n.  7. 

Of  copyhold  land,  61.  a.  n.  1. 

Indivisible,  165.  a.  n.  2. 

Nature  of,  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  3. 

Words  of,  are  as- necessary  in  a  will  as  in  a  deed, 
to  create  a  fee,  19V  a-  note>  ***•  VI.  10. 

Conveyed  to  the  heirs  of  tenant  for  life,  how  it 
■ball  affect  his  estate,  299.  b.  n.  1.  See  ShtlUy. 

Inhibition,  in  Scotland,  224.  a.  n.  1. 

Injunction,  54.  a.  n.  5.    141.  a.  n.  2. 

Innkeeper,  89.  a.  n.  7. 

Inquest,  158.  b.  n.  3. 

Inquiry, 

Of  dying  seised  and  damages,  as  to  dower, 
32.  b.  n.4. 

Inquisition 

On  a  commission  of  escheat,  205.  a.  n.  1.  1st. 
See  also  115.  a.  n.  15.     123.  b.  n.  1. 

Inrolment, 

48.  a.  n.  3.  49  a.  n.  I.  117.  b.  n.4.  121.  a.  n.  1* 
147.  b.  n.  4,  5. 

Inspection  of  infant,  131.  a.  n.  1. 

Instant,  iss.  b.  n.  1. 

Institution,  90.  b.  n.  4. 

Intention, 
Evidence  of,  271.  b.  n.  1.  VII.  2. 
Of  a  testator,  ibid,  n,  1.  VIII.  1.    . 
See    more  concerning  Intention,   36.  b.   n.  6. 

24.  b.n.  3.   79.  a.  n.  2.   113.  a.  n  2.    191.  a. 

note,  sect.  VI.  10.  205.  a.  n.  1.  5thly.  271.  b. 

n.  1.  VII.  2.    237.a.n.l.I. 
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Interest, 
Present  rate  of  in  England,  4.  a.  n.  1. 
-    -    -    •    -  in  Ireland  and  the  plantations, 

ibid. 
A  lease  may  commence  in  interest,  and  not  in 

computation,  46.  b.  n.  8,  9. 
Merely  of  trust,  90.  b.  n.  4. 
Both  of  profit  and  trust,  ibid. 

Interlineation, 
In  a  deed,  35.  b.  n.  7.  225.  b.  n.  1. 

Interpleader,  243.  a.  n.  2. 

Intestates, 
The  statutes  for  distributing  the  personal  estates 
of,  save  customs,  176.  b.  n.  6. 

Intestacy,  36.  b.  n.  7.    176.  b.  n.  5. 10. 

Intrusion, 
57.  b.  n.  4.    271.  b.  n.  1.  II.    330.  b.  n.  1. 

Investiture, 
Of  the  feudists,  271.  b.  n.  1. 1.  1. 
Whether  it  alone  entitled  the  tenant  to  claim  an 

equivalent  from  the  lord  in  case  of  eviction, 

365.  a.  n.  1. 
See  also  134.  a.  n.  1;  2; 

Joint  Estate 
To  husband  and  wife  before  marriage,  or  after, 

187.  b.  n.  2.  4. 

Jointenants, 

Power  of  attorney  from,  to  deliver  seisin  good, 

though  one  afterwards  die,  52.  b.  n.  6. 
Of  copyhold,  may  release  to  each  other,  without 

fine  or  surrender,  59.  a.  n.  2. 
Remedy  of  one  against  the  other,  172.  a.  n.  8. 
Being  an  alien  and  natural  born  subject,  qu.  right 

of  survivorship  between,  180.  b.  n.  1. 
Right  of  survivorship  between,  where  good  or  not, 

182.  a.  n.  2. 
Severance  of  estate  of,  what  amounts  to,  ibid. 
For  life  with  the  remainder  in  fee  in  one  of  them, 

184.  a.  n.  3.    184.  b.  n.  2. 
What  seisin  of  the  one  will  give  title  to  the  other, 

186.  b,  n.  6. 
By  the  statute  of  uses,  or  by  the  common  law, 

188.  a.  n.  13. 

Where  joint  words  operate  severally,  189.  b.  n.  3. 

For  life,  191.  a.  n.  1. 

In  fee,  ibid. 

Release  of  inter  se  passes  a  fee,  without  the  word 

heirt,  193.  a.  n.  1. 
And  tenants  in  common,  may  have  account  inter 

$e,  199.  b.  n.  1. 
One,  keeping  his  part,  may  vouch  after  severance 

by  the  other.    By  partition  both  lose  the  benefit 

of  the  warranty,  385.  b.  n.  2. 
Warranty  to  three,  who  are  joint  tenants,  fycuilibet 

eorum,  is  a  joint  warranty;   otherwise  when 

they  are  tenants  in  common,  385,  b.  n.  3. 

Jointenancy, 

May  be  severed  by  grant  of  reversion  or  descent, 
182.  b.  n.  2. 

What  words  will  make,  or  put  the  fee  in  abey- 
ance, 191.  a.  n.  1. 

Where,  though  estates  commence  at  different 
times,  188.  a.  n.  13. 
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Jointenancy, 
Severance  of,  what  amounts  to,  102.  a.  n.  1. 
Whether  severable  by  an  infant*  246.  a.  n.  K 

Joint  Words, 
Construed  to  operate  severally,  168.  a.  n.  11. 

189.  b.  n.  3. 

Passing  two  entire  things  severally,  180.  b.  n.  3. 
See  more  concerning  Join  tenancy  and  Jointenants, 

180.  a.  n.  2.  to  188.  a.  n.  IS.  both  inclusive, 

21.  a.  n.  4.   31.  b.  n.  4.   35.  a.  n.  1,  2.  44.  a. 

n.  2.    54.  a.  n.  4.    55.  b.  n.  A.    lll.b.  n.  1. 

112.  b.  n.  1.  149.  a.  n.  3.  161.  b.n.  3.  164.  a. 

n.  4.    164.  b.n.  4.   169.  a.  n.  2.  190.  a.  n.  2. 

190.  b.  n.  4.    230.  b.  n.  1.     267.  a.  n.  1. 
273.  b.  n.  2. 

Jointures, 

What  good  as,  in  equity,  or  not,  36.  b.  n.  5.  7. 

Whether  infant  bound  by,  36.  b.  n.  7. 

Power  to  settle,  342.  b.  n.  1. 1.  II.  V.  VI.  1,  2. 

(And  Portions),  power  to  charge  with,  342.  b. 
n.  1.  VI.  1. 

See  also  36.  b.  n.  2,  3.  5. 7.  271.  b.  n.  1.  VII.  2. 
...      290.  b.n.  1.  XV. 

Ireland,   - 
When  title  by  curtesy  was  introduced  there, 

80.  a.  n.  5. 
The  manner  of  appointing  to  the  old  and  new 

deaneries  there,  95.  a.  n.  4. 
*    When  the  laws  of  England  were  first  introduced 

there,  141.  b.  n.  1. 
Whether  subject  (before  the  Union)  to  the  legis- 
lative power  of  Great  Britain,  and  the  appellant 

jurisdiction,  141.  b.  n.  2. 
And  Great  Britain  united  into  one  kingdom, 

141.  b.  n.  t. 
Whether  the  chancellor  here  can  hold  plea  of  trust 

of  lands  there,  169.  a.  n.  2. 
Abolition  there  of  the  custom  of  tanistry  and 

of  gavelkind  descent  as  incident  to  it,   and 

Senerally  of  the  Brehon  law,  176.  a.  n.  1. 
ether  (in  the  case  stated)  a  portion  charged 
on  estates  in  Ireland  ought  to  be  paid  in  Eng- 
land without  deduction  for  exchange,  211.  b. 
n.  2. 

The  34  H.  8.  c.  20.  is  not  of  force  in  Ireland, 
and  therefore  the  knowledge  of  the  common 
law  is  necessary  there  (Lord  Nott.  MSS.), 
372.  b.  n.  3. 

See  also  16.  b.  n.  4.    271.  b.  n.  1.  VI.  2. 

Irish  Modus,  69.  b.  n.  2. 

Irish  Sea,  or  St.  George's  Channel,  107.  a.  n.  6. 

Issues, 

In  law,  155.  b.  n.  5. 

In  fact,  ibid.  125.  a.  n.  2. 

Collateral,  157.  b.  n.  8. 

Judges, 

Whether  the  king  may  consult  them  extrajudi- 
cially, 110.  a.  n.  5. 

Province  of,  on  trials,  155.  b.  n.  5. 

See  also  71.  b.  n.  1.  110.  a.  n.  5.  115.  a.n.  15. 
141.  a.  n.  3.    155.  b.  n.  5. 

Judgments, 
In  real  actions,  where  against  heir,  and  where 

against  vouchee,  39.  a.  n.  6. 
Interlocutory  and  final,  difference  between,  139.  b. 

n.  1.    168.  a.  n.  2. 


JU 


Judgments, 
Partition  by  Judgment,  169.  a,  n.  2. 
For  debt  or  damages,  191.  a.  note,  sect. 
Writ  of  false  judgment,  259.  b.  n.  1. 
Of  which  a  purchaser  has  not  notice,  278.  b.  n.  1. 
It  is  safe,  in  some  cases,  to  dispense  with  a  search 

for,  290.  b.  n.  1.  XV. 
At  common  law  judgment  in  a  writ  of  right  was 

not  a  bar  to  a  disseisee  until  execution  sued, 

262.  a.  n.  1. 
Judgment  in  felony,  305.  b.  n.  1. 
Saving  in,  good  or  void,  ibid. 
See  more   concerning  Judgments,   32.  b.  n.  4. 

33.  a.  n.  1.  39.  a.  n.  5.  39.  b.  n.  4.  40.  a*  n.  2. 

72.  a.  n.  3.  121.  a.  n.  1.   125.  a.  n.  2.  135.  a. 

n.  1.    203.  b.  n.  1.  IV.. 

Judicial  Capacity,  134.  b.  n.  1. 
Jura  Corona?*  70*  b.  n.  2.  . 
Jurata,  154.  b.  n.  8. 

Juris  consuUi,  in  the  Roman  law,  295.  a.  n.  1. 

Jurisdiction, 

'    Of  the  court  of  chivalry  held  before  the  earl  mar- 
shal only,  without  a  high  Nonstable,  74.  b.  n.'  1 . 
The  appellant,  141.  b.  n.  2.    186.  a.  n.  3. 
Equitable,  169.  a.  n.  2. 

See  more  concerning  Jurisdiction,  88.  b.  n.  16. 
94.  a.  n.  3.  125.  a.  n.  2.  127.  b.  n.  3.  141.  a. 
n.i. 

Jurisprudence, 

In  subjects  of,  a  knowledge  of  the  praent  state  of 
things  depends  on  a  reference  to  the  ancient 
one,  105.  a.  n.  1. 
Roman,  191.  a.  note,  sect  IV. 

Juris  utrum,  155.  a.  n.  1. 

Jurors, 
Worth  £.6  per  annum,  272.  a.  n.  I. 
Worth  £.  10  per  annum,  ibid. 
Worth  40 1.  in  goods,  272.  a.  n.  1. 
See  more  concerning  Jurors;  155.  a.  n.  3.  156.  b. 

n.  5.  157.  a.  n.  7,  8.  157.  b.  n.  1, 2, 3.  168.  a. 

n.  1.    158.  b.  n.  1,  2,  3,  4. 

Jury, 

From  the  visne,  law  respecting,  125.  a.  n.  2. 
126.  a.  n.  1. 

May  still,  in  criminal  cases,  be  challenged  for  de- 
fault of  hundredors,  125.  a.  n.  2.    157.  a.  n.  4. 

Number  of,  more  or  less  than  twelve,  in  dif- 
ferent cases,  155.  a.  n.  3.    159.  a.  n.  2. 

The  grand,  155.  a.  n.  3. 

The  rights  of  a,  155.  b.  n.  5. 

Must  be  ds  corpore  comitatut,  where,  155.  b.  n.  2. 
157.  a.  n.  4. 

May  find  a  general  verdict,  and  so  far  may  decide 
both  the  law  and  the  fact,  155.  b.  n.  5. 

Can  try  issues  in  fact  only,  not  issues  in  law, 
ibid. 

Finding  against  judge's  recommendation,  cause 
for  a  new  trial,  ibid. 

Origin  of,  155.  b.  n.  6. 

What  are  principal  causes  of  challenge  to,  156.  a. 
n.  1,  2.  5.     157.  a.  n.  6.     157.  b.  n.  5,  6. 

No  challenge  now  can  be  taken  to,  for  want  of  a 
knight,  156.  a.  n.  3. 

Challenges  of,  for  favour  to  the  king,  whether 
allowed,  156.  a.  n.  4. 
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Jury, 
In  a  writ  of  right,  when  challenge  to  should  be 

taken,  156.  b.  n.  1. 
Challenge  to,  may  be  taken  by  the  king,  at  what 

time,  156.  b.  n.  4. 
Verdict  of,  void,  where,  157.  b.  n.  5. 
Peremptory  challenges  to,  on  •  collateral   issues 

denied,  157.  b.  n.  8. 
Challenges   to,   where  inquest   for  information 

merely,  158*  b.  n«  S. 
Qualifications  of,  272.  a.  n.  1. 
See  more  concerning  a  Jury,  6.  b.  n.  3.  98.  b.  n.  1. 

117.  b.n.  4.    155.  a.  n.  2.  155.  b.n.4.    157.  a. 

n.  1. 3.   161.  a.  n.  4.   231.  b.  n.  1.  244.  a.  n.  4. 

Jus  accrescendi,  182.  a.  n.  5. 

Jus  possessions,  238.  a.  n.  1. 

Jus  Maris, 
Of  the  king  of  England,  considered  and  discussed, 

261.  a.  n.  1. 
To  whom  the  soil  between  high  and  low  water 
mark  belongs,  ibid* 

Justice, 
The  execution  of,  is  favoured,  52.  b.  n.  2.  18L  b. 

n.  4. 
Criminal,  125.  a.  n.  2. 
Of  the  peace,  141.  a.  n.  2.    155.  b.  n*  4.    159.  a. 

n.  4. 


K. 

Kent, 
The  remedy  of  gavelet  in,  141.  a.  n.  2. 
Gavelkind  descent  in,  175.  b.  n.  3. 

King  of  Great  Britain  and  Ireland, 

Titles  of,  7.  b.  n.  2.  5.     1 19.  a.  n.  1. 

Having  the  legal  estate,  shall  hold  discharged  of 
uses  and  trusts,  where,  13.  a.  n.  7. 

Purchases  by  or  descents  upon,  how  they  shall 
devolve,  15.  b.  n.  4.    16.  a.  n.  2. 

Though  an  alien,  shall  take  the  crown,  16.  a.  n.  1. 

Shall  be  in,  in  point  of  reverter,  on  forfeiture  of 
donee  in  tail  of  his  grant,  18.  a.  n.  4. 

Secus,  if  he  claims  the  remainder  by  purchase, 
ibid. 

Whether  the  reformation,  and  the  assertion  of 
the  king's  supremacy  influenced  the  manner  of 
appointing  to  deaneries  and  bishopries,  95.  a. 
n.  4. 

His  confirmation  of  the  choice  of  a  dean  by  the 
chapter  is  required  by  king  John's  charter,  ibid. 

His  counsel  for  matters  of  law,  110.  a.  n.  5. 
Cannot  dispense  with  a  disability-  created   by 

statute,  120.  a.  n.  3. 
His  dispensing  powers  generally,  120.  a.  n.  4. 
Distress  of  fireenold  by  the  king's  writ,  was  ex- 
cepted in  stat.  52  H.  3.  142.  a.  n.  2. 
His  prerogative,  in  charging  persons  as  account- 
ants, 172.  a.  n.  9. 

.  In  respect  to  the  coin,  207.  b.  n.  1. 

.  Estates  of  his  debtors,  bound  from  what  time, 
209.  a.  d.  1. 

Effect  of  his  release  to  one  of  several  obligors, 
232.  a.  n.  1. 

May  give  or  take  by  assignment,  a  chose  in  action, 
232.  b.  n.  1. 

Cannot  be  disseised,  239,  a.  n.  5. 
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King  of  Great  Britain  and  Ireland, 

As  to  warranty,  370.  b.  n.  1. 

As  to  34  H.  8,  c.  20.  372.  b.  n.  3. 

How  affected  by  the  common  and  statute  law, 
where  there  is  an  estate  tail  in  a  subject,  with 
the  reversion  in  the  king,  ibid. 

See  Leases,  44.  b.  n.  4.     Rent,  47.  a.  n.  1.     Ex- 
change, 51.  a.  n.  2.     Nullum  Temput  occurrit 
reg^  119.  a.  n.  1.  Adrawson,  121.  b.  n.  2.    Re- 
entry, 201.  b.  n.  3.     Jus  Maris,  261.  a.  n.  1.  « 
Wardship,  84.  a.  n.  2.     Warranty,  370.  b.  n.  1 . 

See  more  concerning  the  King,  7.  b.  n.  1. 3, 4. 6. 
9.a.n.  1.  19. b.n.  1.  33.  a.n. 4.  38. b.n.  1. 
43.  b.  n.  1,  2.  48.  b.  n.  7.  57.  b.  n.  4.  58.  b. 
n.7.  61. b.n.  1.  71. b.n.  1.  88. b.n.  11. 16. 
90.  b.  n.  3,  4.  6.  95.  a.  n.  4.  110.  a.  n.  5. 
115.  a.  n.  15.  121.  a.  n.  1.  129.  b.  n.  3. 
131.  b.n.  2.  <138.b.n.l.  134.  a.  n.  1,2.4,6. 
135.  b.  n.  1.  143.  b.  n.  5.  144.  b.  n.  2. 
152.  a.  n.  2.  156.  a.  n.  4,  5.  156.  b.  n.  4. 
157. b.n.  8.  161.  a.  o.l.  169. a. n. 2.  190. a. 
n.  2.  180.  b.  n.  2.  191.  a.  note,  sect.  VI.  9. 
239.  a.  n.  5.  265.  a.  n.  1.  .314.  b.  n.  1; 
335.  a.  n.  1.    372.  b.  n.  1. 

Kings  Bench, 
Though  the  king  be  actually  present  in  the  court 
of,  the  judicature  belongs  to  the  judges  only, 
71.  b.  n.  1. 
See  also,  74.  b.  n.  1.    145.  b.  n.  1. 

King  of  France,  65.  a.  n.  3. 

Knight's  Fee,  Contents  of,  69.  b.  n.  1. 
See  also,  5.  a.  n.  6.    69.  a.  n.  3, 4, 5.  7.    83.  b. 
n.  3. 

Knight* s  Service, 

In  capite,  30.  b.  n.  1. 

Tenure  by,  converted  into  socage  by  12  Ch.  2. 

c.  24.  43.  a.  n.  3. 
See  more  concerning  Knight's  Service,  74.  b.  n.  1. 

to  85.  a.  n.  1,  both  inclusively,  67.  b.  n.l.  69. b. 

n.  3.  71.  a.  n.  1.  72.  a  n.  5.  73.  a.  n.  2.  74.  a. 

n.l.   85.  b.  n.l.    87.  a.  n.l.   88.  b.  n.  11, 12. 

93.  b.  n.  3.   106.  b.  n.  2.  107.  a.  n.  5.  108.  a. 

n.  1.   111.  b.  n.  1.    191.  a.  note,  sect  VI.  11. 

Knighthood, 
Who  formerly  compellable  to  accept,  69.  a.  n.  7. 
Such  power  of  compulsion  abolished  by  16  Car.  1. 
c.  20.  ibid. 


L. 

Laches, 
57.  b.  n.  4.  90.  b.n.  6.  250.  b.  n.l.  270.  b.  n.l. 

Lancaster, 

County  palatine  of,  157.  a.  n.  4. 
Dutchy  of,  314.  b.  n.  1. 

Land, 

Vesture  of,  4.  b.  n.  1. 

Profits  of,  4.  b.  n.  5. 

Where  at  common  law  it  shall  pass  either  by  de- 
livery of  the  deed,  or  by  livery  of  seisin,  49.  a. 
n.  1. 

Quantity  of,  contained  in  an  oagaag,  yard  land, 
and  hide,  is  uncertain,  69.  a.  n.  2. 

Allodial,  in  what  countries  there  is,  65.  a.  n.  I, 
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handy 
How  it  may  be  acquired,  18.  b.  n.  1,  2. 
No  interest  in,  of  longer  duration  than  three  yean, 

can  be  created  by  parol,  48.  a.  n.  3. 
History  of  testamentary  power  over,  111.  b.  n.  1. 
See  more  concerning  Land,  4.  a.  n.  2.    5.  a.  n.  11. 

G.a.n.  6.  Ul.a.n.  3.  lll.b.  n.  8. I29.a.n.l. 

Landlord  and  Tenant, 

What  fixtures  tenant  is  entitled  to  remove  during 
his  term,  58.  a.  n.  5. 

How  affected  by  6  Ann,  c.  SI.  53.a.n.7.  54.  a. 
n.  5. 

Whether  covenant  to  repair  generally,  extends  to 
the  case  of  fire  within  that  statute,  57.  a.  n.  1. 

Law,  as  to  accidental  burning  of  tenant's  house, 
discussed,  ibid. 

Remedy  to  recover  possession,  where  tenant  de- 
serts the  premises,  142.  a.  n.  2. 

Lapse, 

(Jf  time,  119.  a.  n.  1. 

Of  legacy,  287.  a.  n.  1.  III. 

Lateran, 
Council  of,  holden  in  1215,  81.  b.  n.  2. 

Latv, 
Of  marque  or  reprisal,  11.  b.  n.  2. 
When  a  rule  of  law  has  long  prevailed  it  ought  to 
be  supported,  though  it  be  not  strictly  agreeable 
to  natural  reason,  24.  b.  n.  3. 
Of  nations,  107.  a.  n.  6. 

Rules  and  maxims  of,  152.  b.  n.  6, 7.  186.  a.  n.  3. 
Matters  or  questions  of  law,  155.  b.  n.  5. 
Of  civil  obligation,  101.  a.  note,  sect  IV. 

*  Of  tenure,  ibid. 

Law, 
Of  Edward  the  confessor,  68.  b.  n.  3,  4.    168.  a. 
n.  4,  5.  7* 

•  Of  Ireland,  141.  b.  n.  1. 

Laying  in  wait,  127.  a.  n.  2. 

Leases, 

By  corporations  sole  and  aggregate,  difference 
between,  43.  a.  n.  1.    45.  a.  n.  4. 

By  baron  and  feme,  or  by  baron  alone  of  the 
latter's  land,  shall  not  bind  feme,  where,  42.  a. 
n.  2.    46.  b.  n.  3,  4. 

By  tenant  in  tail,  28.  b.  n.  1.  44.  b.  n.  1.  46.  b. 
n.2.     290.  b.  n.l.  V.  3. 

Difference  of  commencement  of,  under  the  words, 
"  from  the  day  of  making"  and  "  from  the 
" making,"  44.  a.  n.  4,  and  "from  the  date" 
and  "  from  the  day  of  the  date,"  46.  b.  n.  8, 9. 

Of  tithes  by  ecclesiastics,  44.  b.  n.  3.  47.  a.  n.  3. 

By  the  king  during  the  vacancy  of  a  see,  44.  b.  n.  4. 

Reservations  upon,  good  or  not,  44.  b.  n.  6,  7. 
213.  b.  n.  1. 

For  three  years,  48.  a.  n.  3. 

For  years,  44.  a.  n.  1.  to  54.  b.  n.  4,  both  inclu- 
sively, 201.b.n.S.  209.  a.  n.  1.  V.  3.  251.  b. 
n.  3.    290.  a.  n.  1. 

For  years  at  common  law,  290.  b.  n.  1.  XV. 
270.  a.  n.  2. 

For  a  long  term  of  years,  330.  b.  u»  1. 

For  life,  41.  b.  n.  1.  to  43.  b.  n.  2,  both  inclu- 
sively, 251.  b.  n.  3. 

By  ecclesiastics,  and  corporations,  good  or  not, 
and  against  whom,  44.  b.  n.  3.  7,  8,  9.  45.  a. 
n.  2. 4.    46.  a  n.  7. 

-»  -  -,  confirmation  of,  301.  a.  n.  1. 
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Leases, 
By  tenants  in  common,  not  good  if  made  jointly, 

45.  a.  n.  7. 
By  infants,  voidable  only,  45.  b.  n.  1. 
Aided  by  livery,  though  otherwise  void,  45.  b.  n.  2. 
Duration  of,  how  calculated,  45.  b.  n.  3. 
Law  against  leases  for  more  than  forty  years,  if  it 

ever  existed,  was  soon  antiquated,  46.  a.  n.  1. 
By  one  coparcener  avoided  by  allotment  of  the 

land  to  the  other  coparcener  on  partition,  46.  b. 

n.  5. 
In  prxunti  by  tenant  in  tail  not  avoided  by  fine, 

levied  by  issue  before  entry,  46.  b.  n.  2. 
Effect  of  mis-recitals  in  respect  to  the  commence* 

ment  of,  46.  b.  n.  10. 
By  estoppel,  what  will  turn  to  an  interest,  47.  b. 

n.ll. 
For  years  may  be  delivered  by  attorney  by  parol, 

48.  b.  o.  2. 
How  affected  by  partition,  167.  a.  n.  2. 
For  years,  survive  before  entry,  182.  a.  n.  1. 
By  cettui  que  u$e,  before  27  H.  8,  rendering  rent 

to  himself,  213.  b.  n.  1, 
Under  a  power,  214.  a.  n.  1. 
By  mortgagor  and  mortgagee,  215.  b.  n.  1. 
With  proviso  for  re-entry  on  the  tenant's  bank- 
ruptcy, 223.  b.  n.  1. 
What  provisions  for  determining,  allowed,  ibid. — 

and  how  construed,  308.  a.  n.  1. 
Are  as  covenants  real,  249.  a.  n.  1. 
Of  an  advowson,  249.  a.  n.  2. 
Uses  declared  of  leases  for  years  in  existence  are 

not  executed,  271.  b.  n.  1.  VIII.  3. 
Gained  by  undue  means  or  suppression  of  the 

tenant  right  of  renewal,  290.  b.  n.  1.  XI. 
From  corporations,  ibid. 
For  years  or  for  lives,  intended  to  be  settled  upon 

trusts,  corresponding  with  a  strict  settlement  of 

a  real  estate,  290.  b.  n.  1.  XII. 
By  tenant  for  life  and  remainder-man,  302.  b.  n.  1. 
By  ecclesiastical  persons,  325.  b.  n.  1.  II. 
Of  the  wife's  land  under  32  H.  8,  ought  to  be 

made  in  the  names  of  both  husband  and  wife, 

333.  a.  n.  2. 

For  years  by  tenant  in  tail  do  not  disturb    the 
descent  of   the  estate,  but  leases  for  life  do, 

334.  b.  n.  1. 

Power  to  execute  leases,  342.  b.  n.  1.  II. 

Power  of  leasing,  342.  b.  n.  1.  VI.  1. 

For  years  made  by  him  who  is  remitted,  is  not 

defeated  by  the  remitter,  358.  a.  n.  1.  VIII. 
For  life  or  years,  as  to  implied  warranty,  384.  a. 

n.  1. 
See  Surrender,  Terms  for  yean,  Statutes,  47.  a.  n.  4. 

And  see  more  concerning  Leases,  3.  a.  n.  6. 

15.  a.  n.  2.    17.  b.  n.  3.     31.  a.  n.  2.    55.  a. 

n.  1.  5.      55.  b.  n.  1.  4.  13,  14.      59.  a.  n.  4. 

63.  a.  n.  1.    88.  b.  n.  13.    93.  b.  n.  1.     93.  h 

n.*.    141.  a.  n.2.     165.b.n.4.    186.  a.  n.  A 

186.  b.  n.  4.     187.  b.  n.  4.     192.  a.  n.  1. 

203.  b.  n.  1.  IV.    210.  a.  n.  I.    211.  a.  n.  1. 

215.  a. n.l.   215. b. n.l.  229. a. n.2.  230. b. 

n.  1.    234.  a.  n.  1.    251.  a.  n.  1.   270.  b.  n.  1. 

271.b   n.  1.  VI.  2.  VII.  2.    290.  b.  n.  1.  XV. 

300.  a.  n.  2. 

Lease  and  Release, 

How  different  from  a  feoffment,  and  effect  of 

conveyance  by,  207.  a.  n.  8.-48.  a.  n.  3. 
What  estates  may  be  conveyed  by,  270.  a.  n.  3. 
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Lease  and  Release, 

In  what  respect  it  operates  as  a  common  law 
conveyance,  and  in  what  it  operates  under  the 
statute  of  uses,  271.  b.  n.  1.  VI.  &  VI.  3. 

Not  pleadable  as  a  grant,  SOI.  b.  n.  2. 

As  to  discontinuance,  330.  a.  n.  1.  VII, 

As  to  powers,  342.  b.  n.  1.  IV.  V. 

Letts, 
Frequency  of  holding,  how  affected  by  Magna 

Charta,  115.  a.  n.  10, 11, 12. 
Of  prirate  persons,  115.  a.  n.  11. 
To  which  waif  and  stray  are  appurtenant,  121.  b. 

n.  7. 
Appurtenant  to  a  manor,  ibid* 

Legacies, 

Charged  on  real  estate  are  presumed  to  lapse  for 

the  benefit  of  the  heir,  if  tie  legatee  dies  before 

the  time  of  payment,  237.  a.  n.  1. 1. 
Charged  upon  personalty  and  given  to  a  man  at, 

or  if,  or  when   he  attains  21,  distinguished 

(with  respect  to  lapse)  from  similar  legacies 

payable  to  a  man  at,  or  if,  or  when  he  attains 

21,  237.  a.  n.  1.  II. 
Charged  on  a  mixed  fund,  with  respect  to  lapse, 

237.  a.  n.  1.  III. 
Specific,  264.  b.  n.  1. 
To  a  wife  with  respect  to  her  husband,  351.  a. 

n.  1.  II. 
An  action  at  law  by  a  husband  against  executors 

lor  a   legacy  due   to   his  wife,  does  not  lie, 

361.  a.  n.l.IV. 
See  more  concerning  Legacies,  12.  b.  n.  2.  237,  a. 

n.  1. 1.    290.  b.  n.  1.  XIV.  1.  3,  4. 

Legislation, 
The  power  of,  cannot  be  exercised  by  the  king, 
without  the  two  houses  of  parliament,  120.  a. 
n.  4. 

Legislature, 
The  early  proceedings  of  the,  260.  a.  n.  1. 

Legitimacy, 
Observations  upon  the  criterion  of,  in  respect  to 

time  of  births  and  separation  of  the  parties, 

and  proofe  of,  123.  b.  1,  2.      126.  a,  n.  2. 

244.  a.  n.  2. 
By  subsequent  marriage,   civil  and  canon  law 

respecting,  244.  b.  n.  2,    245.  a.  n.  1. 
-    -     -  rejected  by  the  English  legislature,  ibid. 
See  also  107.  a.  n.  6.    123.  b.  n.  2.   126.  a.  n.  2, 

Lessee, 

For  years  of  land  by  the  guardian  cannot  assign 

dower,  38.  b.  n.  4. 
Of   a   copyholder,    as   to   forfeiture   by  waste, 

63.  a.  n.  2. 
Entry  of,  vests  the  freehold  in  the  person  having 

the  right  of  possession,  240.  a.  n.  1. 
Debt  fiet  not  against,  after  acceptance  of  rent 

from  his  assignee,    though    covenant    does, 

269.  b.  n.  3. 

Letter  of  Attorney, 

36.  a.  n.  5.  48.  b.  n.  1. 6.  8.  49.  a.  n.  1.  52.  a* 
n.  1.  3.  7.  9.  52.  b.  n.  2,  3,  4,  5,  6,  7,  8,  9. 
50.  a.  n.  3. 


LI 


missive  (the  King's), 
With  respect  to  deaneries,  95.  a.  n.  4. 
-    -    -    -     to  bishoprics,  134.  a.  n.  4« 
Voi.  I. 


Letters  Patent, 
The  constat,  or  inspexmus  of,  may  be  pleaded, 

225.  b.  n.  3. 
See  more  concerning  Letters  Patent,  88.  b.  n.  16. 

95.  a.  n.  4.    109.  b.  n.  3.    134.  a.  n.  3.  5. 

135.  b.  n.  1. 

Lexitical  Degrees,  235.  a.  n.  1. 

Lex  loci,  79. b.  n.l. 

Lex  mercatoria,  I82.a.*n.5. 

Libel, 

Privilege  of  Parliament  does  not  extend  to  cases 

of,  128.  b.  n.l. 
Provinces  of  judge  and  jury  in  prosecutions  for 

state  libels,  155.  b.  n.  5. 

Libera  pischaria, 

Whether  libera,  ex  pi  termini,  implies  common, 
122.  a.  n.  7. 

Liberties,  Ancient,  115.  a.  n.  11. 

Liberties  and  Franchises, 
Are  excepted  in  21  Jam.  I.  c.2.  119.  a.  n.  I. 

Liberty  is  favoured  by  law,  145.  b.  n,  2. 

License, 
To  alien  serjeanties,  43.  a.  n.  3. 
For  the  appropriation  of  an  advowson,  46.  b.  n,  1. 
To  make  partition  of  copyhold  between  parceners, 

59.  a.  n.  1. 
To  make  a  lease  of  copyhold  land,  59.  a.  n.  4. 

63.  a.  n.  1. 
For  marriage,  79.  b.  n.  1. 
To  alien  in  mortmain,  52.  b.  n.  10,    99.  a.  n.  1. 
From  a  master  for  his  apprentice  to  serve  a  third 

person,  117.  a.  n.  1. 
To  retail  wine,  120.  a.  n.  4. 

Lien, 

With  respect  to  crown  debts,  209.  a.  n.  1.  V.  1. 3, 

Life  Estate, 
Its  value,  with  respect  to  the  remainders  over, 
298.  a.  n.l. 

Life  and  Limb,  74.  b.  n.  1.    161.  a.  n.  4. 

Life  (Natural),  132.  a,  n.  U 

Lightning, 
And  other  like  inevitable  accidents,  89,  b.  n.  2. 

Limitation  of  Time, 

Of  memory,  86.  b.  n.  *, 

With  respect  to  persons  beyond  sea,  107.  a.  n.  6. 
To  what  cases  32  H.  8.  extends,  115.  a.  n.  4, 5, 6. 
•    In  respect  to  suits  as  to  right  of  patronage  taken 

away  by  7  Ann.  c.  18.  115.  a.  n.  6. 
Principal  stat.  relating  to,  is  11  Jac.  1.  c.  16. 

115.  a.  n.  7. 
As  to  the  king's  title,  119.  a.  n.  1. 
Is  shortened  by  levying  a  fine,  121*  a.  n.  1. 
In  ejectment,  330.  b.  n.  1. 
Right  of  entry,  how  affected  by,  21  Jac.  c.  16* 

and  4  &  5  Ann.  c.  16.  250.  a.  n.  1. 
The  statutes  respecting,  121;  a.  n.  1.  250.  a.  n.  1. 

252.  b.  n.  1.    261  *.  a.  n.  1.    262.  a.  n.  (B) 

290.  b.  n.  1.  XVI.    330.  b.  n.  1. 
See  more  concerning  Limitation  of  Time,  83.  a.  jkJ2. 

93.  a.  n.2,    115.  a.  n.  1,2,  3* 
m 
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Limitations, 

,    Proximo  ianguinis  et  eomangniniteiit  of  the  debitor, 

who  shall  take  by,  10.  b.  n.  3. 
.    By  deed,  to  a  man  and  his  heirs  male  lawfully  be- 
gotten, SO.  b.  n.  2. 

-  -  -  to  him  and  the  heirs  of  him  lawfully  be- 
gotten, ibid. 

In  tail,  as  to  the  expressions  procrtatii,  proereandu, 
in  posterum  proereandu,  30.  b.  n.  t. 

To  a  person  and  such  heir  of  her  body  as  should 
be  living  at  her  death,  with  remainder  over, 
33.  a.  n.  4. 

Who  may  take  by  purchase  or  descent,  under  the 
words  heirs  female  of  the  body,  34.  b.  n.  3. 

(Conditional),  distinguished  from  conditions  and 
remainders,  308.  b.  n.  1.  III. 

To  husband  and  wife  and  the  heirs  of  their  two 
bodies,  318.  b.  n.  1 |. 

To  a  widow,  and  the  heirs  of  the  bodies  of  her  de- 
ceased husband  and  herself  begotten,  ibid. 

To  posthumous  children,  306.  a.  n.  3. 

Introduced  under  staL  of  uses,  371.  b.  n.  1.  V. 

In  restraint  of  the  power  of  a  tenant  in  tail  to 
sufier  a  common  recovery  are  void,  379.  b.  n.  1 . 

Litigation* 

Vexatious,  provisions  against,  161.  a.  n*  4* 

Littleton, 

'   The  Cambridge  MSS.  of, 

Veil.  MS.  xxvii.  163.  a.  n.  1. 
Paper  MS.  xxvii. 
The  numerous  editions  of,  vii.  viii.  xxv. 

Liveries, 
And  the  court  of  wards  and  liveries,  taken  away 
by  12  Cha.  3.  c.  34.    85.  b.  n.  1. 

Livery, 
By  the  king,  after  full  age,  38.  b.  n.  1. 
Sued  by  a  widow  on  a  fine  come  ceo,  78.  a.  n.  3. 
1   Whether  the  suing  of  a  writ  of  livery  was  confined 

to  tenure  ut  de  corond,  87.  a.  n.  1. 
v  Sued  to  the  crown  by  an  heir,  86.  b.  n.  11. 
And  primer  ieitin,  taken  away  by  18  Ch.  3.  c.  34. 

108.  b.  n.  1. 
Writ  of  livery  and  partition,  169.  a.  n.  3. 
Sued  by  mulier  puisne  with  bastard  eigne,  170.  b. 
n.  4. 

Lvoery  of  Seisin, 

Origin  and  history  of,  48.  a.  n.  2. 

Substitution  of  the   notoriety  of  inrolment   for 

that  of  livery,  48.  a.  n.  S. 
Nearly  superseded  by  conveyances  to  uses,  and 

upon  trusts,  48.  b.  n.  3. 
What  does  not  amount  to,  48.  a.  n.  5. 
Tenant  in  possession  cannot  take  by,  48.  b.  n.  7. 

•  Good  or  void,  with  respect  to  the  deed,  48.  b.  n.  1. 

331.  a.  n.  1. 
Feoffor,   if  absent,   cannot  give,  nor   feoffee,  if 
absent,    take  by    attorney  created  by  parol, 

48.  b.  n.  3. 

•  Good  though  not  given  upon  the  land,  48.  b. 

n.  3,4. 
(By  attorney)  good  or  void,  and  when  it  may  be 
made,  and  how,  48.  b.  n.  6.    50.  a.  n.  1 .  52.  a. 
n.  3,  3.  9.    52.  b.  n.  2,  3.  5.  7.  9. 

•  -Bad  to  pass  a  remainder,  if  there  be  a  prior  estate 

of  freehold  not  surrendered,  48.  b.  n.  7. 


Livery  of  Seisin, 
Seem,  if  sifch  prior  estate  be  for  years  only, 
48.  b.  n.  7.  , 

When  good  or  not,  if  lessee  be  upon  the  land, 

48.  b.  n.  8.    53.  a.  n.  9. 

Whether  livery,  In  one  county,  of  a  manor,  passes 
a  part  of  it  tn  another  county,  50.  a.  n.  3. 

Bad  to  pass  a  remainder  expectant  on  a  lease  for 
years,    if  made  after  delivery  of  the   deed, 

49.  b.  n.  5.  -,.%_*_      .t 
Was  necessary  for  a  lease  for  lives  before  tne 

statute  of  uses,  and  therefore  such  a  lease  was 

a  feoffment,  93.  b.  n.  *. 
By  a  termor  for  years  is  good,  330.  b.  n.  1. 
By  a  bailiff  is  ineffectual,  ibid. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
Secundum  formam  chart* ,  331.  a.  n.  1. 
See  more  concerning  Livery  of  Seisin,  45.  b.  n.  8. 

48.a.n.  1.4.6,7,8.  48.b.n.5.  49.a.n.l.8. 

49.  b.  n.  4.     53.  a.  n.  4.  7.      53.  b.  n.  6.  8. 

59.  a.  n.  3.   111.  b.  n.  1.  153. b.  n.  9.  364.  a. 

n.  1. 

Livery  Stable,  47.  a.  n.  14. 

Loci  Lex,  to  what  extent  allowed,  79.  b.  n.  1. 

London  (the  City  of), 
The  process  there,  called  gavelet,  for  the  recovery 

of  rent,  has  fallen  into  disuse,  143.  a.  n.  3. 
Notwithstanding  the  customary  division  there,  the 

whole  of  personal  estate  may  now  be  disposed 

of  by  will,  176.  b.  n.  5. 
The  custom  there,  as  to  distribution,  certified  by 

the  mayor  and  aldermen,  176.  b.  n.  ®»^ 
Custom  there  as  to  advancement  and  hotchpot, 

176.  b.  n.  9. 

Lords  (the  House  of), 
Have  declined  taking  the  opinion  of  the  judges 

extrajudicially,  110.  a.  n.  5.  9 

With  respect  to  its  judicial  capacity  and  legislative 

character,  and  the  title  by  which  bishops  sit 

there,  134.  b.  n.  1. 

Lords  Court,  18$.  b.  n.  1.    141.  a.  a.  2. 

Lord  and  Vassal, 
In  the  feudal  law,  were  widely  different  from  the 
patron  and  client  of  the  Roman  law,  64.  a.  n.  1. 

Lord  Mayor,  m 

In  London  tithes  are  recoverable  before  hn  lord* 
ship,  with  an  appeal  to  the  lord  chancellor, 
159.  a.  n.  4. 

Losses, 

By  trustees,  89.  a.  n.  5. 
By  carriers,  89.  a.  n.  6. 
By  bailees  or  pawnees,  89.  a.  n.  10. 
By  carriers  or  masters  of  ships,  89.  b.  n.  9* 
Of  letters  with  exchequer  bills  in  them,  89.  b, 
n.  3. 

Lunatics, 

80.  a.  n.  1.  88.  b.  a.  6.  16.  246*  b.  a.  1. 
247.  a.  n.  2. 

Lyons  (the  Council  of),  80.  b.  *.  1. 
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Madmen,  who,  846.  b.  n.  1. 

Magna  Charta, 

43.  a.  n.  4.    81.  b.  n.  1.    110.  a.  n.  4.    115.  a. 

n.  10. 

Construction  of,  as  it  respects  tourns  and  leets, 
115.  a.  n.  11, 12. 

Maidens  {under  sixteen). 

Object  of  4  and  5  Ph.  and  M.  respecting,  88.  b. 
n.14. 

Maimingy 
A  capital  felony,  where,  187.  a.  n.  2. 

Maintenance, 
Or  duvage,  described  in  the  book  of  assises,  and 

by  Lombard  as  inquirable  by  a  jury,  140.  a. 

n.  3. 
In  labouring  a  jury,  157.  b.  n.  6. 
Maxim  of  the  common  law  to  prevent  maintenance, 

965.  a.  n.  1. 
By  an  attorney,  368.  b.  n.  1. 

Mala, 

/**,120.  a.n.4.     206.  a.  n.  1.    206.  b.n.  1. 
Prt&bita,  ibid. 

Man  (Isle  of), 
Not  within  the  stat.  de  donis,  of  uses,  and  wills, 
20.  a.  n.  5. 

Mandamus,  240.  b.  n.  1. 

Mandate,  Royal,  110.  a.  n.  5. 

Manor, 
Ma?  have  special   customs,  and   it  is  safer  to 

allege  customary  dower  within  a  manor  than 

within  a  town,  110.  b.  n.  2. 
Whether  before  the  statute  de  prerogativa  regis, 

the  king's  grant  of  a  manor  would  pass  an  ad- 

▼owson  appendant  without  express  mention  of 

it,  121.  b.  n.  2. 
An  advowson  is  appendant  to  the  demesnes  and 

not  to  the  rents  or  services,  122.  a.  n.  1. 
Rent  by  surplusage  to  the  mesne,  where  the  lord 

purchases  the  tenancy,  150.  b.  n.  4. 
Recovery  of  a  manor  was  a  tacit  recovery  of  a 

villein  regardant,  151.  a.  n.  3. 
By  prescription  the  lord  may  have  a  woodward, 

and .the  bark  of  felled  trees,  165.  b.  n.  1. 
Partition  without  any  particular  agreement  about 

an  advowson  appendant,  165.  b.  n.  2. 
Bailift  of  a  manor,  168.  b.  n.  1. 
An  advowson  appendant  could  not  be  disannexed 

by  feoffment  without  deeJ,  190.  b.  n.  5. 
The  soO  between  high  and  low  water  mark  may 

te  parcel  of  a  manor,  261.  a.  n.  1. 
See  more  concerning  Manors, 5.  a.  n.  2.  29.  a.  n.  4. 

*2.  b.  n.  2.    44.  b.  n.  7.    48.  b.  n.  3.    50.  a. 

n.  2. 53.  a.  n.  9.  57.  b.  n.  1.  58.  a,  n.  4,  5,  6. 

56.  b.  n.  1, 2.  7,  8.   61.  b.  n.  1,  2.  93.  a.  0. 1. 

Manumissions,  123.  a.  n.  3. 

Manuscript  Note, 
Of  Lord  Hardwicke's  argument  in  Hill  v.  Adams, 
or  Swannock  r.  Lyford,  on  the  general  doctrine, 
whether  a  term  of  years  is  a  protection  against 


MA 


dower,  and  its  application  to  the  point  then  ia 
question,  208.  a.  n.  1. 

Marches,  107.  a.  n.  1. 

Marchct,  140.  a.  n.  2.. 

Mariners,  as  le  nuncupative  wills,  111.  a.  n.  3. 

Maraue  or  Reprisal, 

Reference  to  a  treatise  on  the  law  of,  11 .  b.  n.  2. 
Marriage  Act,  88.  b.  n.  16, 

Marridges, 
Degrees  of   affinity   within  which   prohibited, 

24.  a.n.2.    235.  b,  n.  1. 
Of  infanta,  what  necessary  to  the  validity  of, 

79.b.n.l.  J 

Scotch,  validity  of,  ibid. 
Clandestine,  universally  annulled,  ibid. 
Difference  between  contracts  of,  per  verba  de  pre*- 

unti  et  per  verba  de  future,  and  how  binding 

upon  infants,  79.  b.  n.  2. 
Not  dissoluble  now,pr«*mtr<wr4j  cauU,  79.  b.  n.4. 
Of  idiots  and  lunatics  when  void,  80.  a.  n.  1. 
Guardian  in  socage  is  accountable  to  a  son  for 

the  value  of  his  marriage  as  well  as  for  the 

profits  of  his  land,  88.  b.  n.  9. 
Of  the  royal  family  how  regulated,  133.  b.  n.  1. 
Of  nief,  with  a  freeman,  or  her  lord,  how  far  an 

enfranchisement,  123.  a.  n.  3. 
Of  villein  with  a  freeworaan,  its  effect,  123.  a. 

n.  6. 
Marriage  brokage,  206.  b.  n.  1. 
Between  obligee  and  obligor,  232.  a.  n.  1. 
Are  voidable  by  reason  of  affinity  or  consanguinity, 

235.  a.  n.  1. 

Reference  to  a  writer  on  the  Roman  doctrine  of 

marriage,  245.  a.  h.  1. 
Subsequent  to  the  birth  of  issue,  their  effect  in 

the  civil  and  canon  law,  in  the  law  of  England, 

and  in  France,  Germany,  and  Holland,  ibid. 
In  what  degree  subject  to  the  authority  and  in- 
fluence of  the  secular  power,  ibid. 
Are  not  a  release  of  a  promise  for  which  an  action 

cannot  rise  during  the  coverture,  nor  in  equity 

of  a  bond  debt,  264.  b.  n.  2. 
Their  effect  on  the  wife's  lands  of  inheritance  and 

personal  estate,  325.  b.  n.  2.  III. 
See  more  concerning  Marriages,  8.  a.  n.  7.  83.  a. 

n.  10.   34.  a.  n.  2.    79.  a.  n.  3.    82.  b.  n.  1. 

84.  a.  n.  2.  85.  b.  n.  1.    88.  b.  n.  11.  14. 16. 

107.  a.  n.  2.  108.  a.  n.  1.  110.  a.  n.  5.  123.  a. 

n.  4,  5. 7.  123.  b.  n.  1,2.  126.  a.  n.  2.  134.  a. 

n.5.    136.  a.  n.  1.    191.  a.  note,  sect.  VI.  11. 

237.  a.  n.  1.  344.  a.  n.  2.  244.  b.  n.  2.  245.  a. 

n.1.    299.  a.n.2. 

Masters, 

Of  ships,  what  losses  responsible  for,  89.  b.  n.  2, 
And  apprentice,  117.  a.  n.  1. 
And  servant,  ibid. 

Matter, 
Of  law,  110.  a.  n.  5. 
Of  record,  119.  a.  n.  1. 

Maxirns, 

Reference  to  a  treatise  on,  152.  b.  n.  7. 
(The  four)  urged  in  favour  of  bonds  of  resigna- 
tion, in  a  case  which  condemned  them,  186.  a. 
n.  3. 
See  also,  152.  b.  n.  6.  153.  a.  n.  2. 
m2 
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Mayhem,  161.  a.  n.  4.  V. 
Measures  (  Weights  and),  159.  b.  n.  t. 
Memory, 


Time  out  of,  86.  b.  n.  +• 
Time  of,  105.  a*  n.  1.    109.  b.  n.  2,    111.  a. 
n.  5. 

Merchants, 
Joint,  182.  a.  n.  4. 

See  more  concerning  Merchants,  90.  b.  n.  3. 
172.  a.  n.  7.    191.  a.  note,  sect.  VI.  9. 

« 

Mercy, 
Explanation  of  the  words  "  And  John  in  mercy, 
etc."  298.  a.  n.  (A). 

Merger, 
Of  a  charge  paid  off  by  tenant  for  life,  does  not 

necessarily  take  place,  239.  b.  n.  3. 
Of  right  in  the  freehold,  278.  b.  n.  1. 
Was   never  favoured  at   law,  aud  still  less  in 

equity,  338.  b.  n.  4. 
V  hether  there  is,  of  a  term  for  years  in  a  tenant 

to  the  precipe,  or  in  trustees  for  preserving 

contingent  remainders  after  their  entry  for  for- 

feiture,  ibid. 
Reference  to  a  treatise  on,  ibid. 
What  union  of  estates  is  not,  ibid. 
See  more  concerning  Merger,  18.  a.  n.  4.    28.  a. 

n.  7.    41.  b.  n.  1.    42.  b.  n.  2.     185.  a.  n.  8. 

271.  b.  n.  1.  VI.  2. 

Merton,  The  statute  of,  81.  b.  n.  2. 
Mesnalty,  152.  b.  n.  2.    167.  b.  n.  1. 

Mesne,  lord,  and  tenant, 
31 .  a.  n.  2.    150.  b.  n.  4.    152.  b.  n.  1.   153.  a. 
n.  1. 

Mesne  Incumbrances,  290.  b.  n.  1.  XV. 

Mesne  Profits, 

Posthumous  son  entitled  to,  if  claiming  by  pur- 
chase, 11.  b.  n.  4. 

Secus,  if  claiming  by  descent,  ibid. 

Of  personalty  during  suspense  of  vesting,  accu- 
mulate and  go  with  the  principal,  55.  b.  n.  8. 

See  also,  257.  a.  n.  2. 

Mesne  Values,  83.  a.  n.  2.  4. 

Messuage, 

What  passes  by  the  word,  5.  b.  n.  1.  56.  b. 
n.  1. 

Michaelmas  Term, 
Abbreviation  of,  135.  a.  n.  2. 

Militia,  71.  a.  n.  1. 

Militia  Act,  391.  a.  n.  2.  IV.  3. 

Mill,  52.  a.  n.  9. 

Mines, 

53.  b.  n.  1.  54.  b.  n.  2.  165.  a.  n.  1.  220.  a. 
n.  1*. 

Minorities, 
Disposition  of  rents  during,  271.  b.  n.  1.  VII.  2. 

Mischief, 
The  law  prefers  a  private  mischief  to  a  public  in- 
convenience, 152.  b.  n.  6. 

Misrecital,  46.  b.  n.  10. 
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Mistrial,  125.  a.  n.  2. 

Modus  tenendi  parliamentum,  69.  b.  n.  2. 

Monasteries,  94.  a.  n.  2.    129.  b.  n.  1 . 

Monstraverunt  de  rationabilibus  decisis, 
122.  a.  n.  7. 

Monuments, 
Heir  shall  have  action  for  defacing,  18.  b.  n.  4.  5. 

Mortdancestor,  (  Writ  of), 
31.  a.  n.  5.    355.  b.  n.  1. 

Mortgages, 

After  condition  broken,  the  mortgagee  may,  by 
ejectment,  recover  the  possession  of  the  land, 
without  notice,  205.  a.  n.  1. 
The  law  of, 

1st.  As  to  the  origin  of  mortgages ; 
2dly.  What  constitutes  a  mortgage ; 
idly.  The  nature  of  the  estates  of  the  mort- 
gagor and  mortgagee ; 
4thly.  The  nature  of  an  equity  of  redemption ; 
5thly.  On   general  devises   by  mortgagees  in 
fee  of  their  real  estates,  205.  a.  n.  1. 
The  debt  and  securities,  how  considered  in  equity, 

and  how  at  law,  ibid. 
Who  may  or  shall  redeem,  and  in  what  propor- 
tions, 208.  a.  n.  1. 
Redemption  of,  by  contribution,  ibid. 
For  years,  with  respect  to  dower,  ibid. 
Succinct  observations, 

1st.  On  the  right  of  the  executors  to  receive  the 

mortgage  debt ; 
2dly.  On  the  application  of  the  mortgagor's 
personal  estate  in  discharge  of  his  mort- 
gage debts ; 
Sdly.  On  limiting  the  right  of  redemption  to 
persons  not  entitled  to  the  ownership  of 
the  land,  when   the  mortgage   is  exe- 
cuted; 
4thly.  On  the  length  of  possession  by  a  mort- 
gagee which  bars  the  mortgagor's  right 
of  redemption,  208.  a.  (208.  b.  13th  ed.) 
n.  1. 
In  fee  are  chattel  interests  in  equity,  208.  a. 

(208.  b.  13th  ed.)  n.  1. 1st. 
Whether  the  estate  or  the  person  receiving  the 
money  is  to  be  debtor  for  it,  where  such  person 
has  only  a  partial  estate,  ibid  Sdly. 
When  discharged  by  tenant  for  life,  whether  the 
debt  continues  a  subsisting  charge,  239.  b.  n.  3. 
Of  renewable  leaseholds,  what  provisions  should 

be  inserted  in,  290.  b.  n.  1.  XI. 
When  the  money  secured  upon  mortgage  is  settfcrf 
or  assigned  upon  various  trusts,  there  should  be 
two  deeds,  ibid.  n.  1.  XIV.  5. 
For  long  terms   of  years,  205.  a.  n.  1.  4tafr. 

290.  b.  n.  1.  XV. 
Forfeiture  of,  ibid. 
In  the  civil  law,  ibid. 

Mortgagees,  lessees,  &c.  are  considered  as  pur- 
chasers, ibid. 
See  more  concerning  Mortgages,  171.  "b.  n.  5. 
222.  b.  n.  2.    237.  a.  n.  1.  III.    271.  b.  n.  I. 
VII.  2.  290.  b.  n.  1.  XIV.  1,  2,  3,  4.  309.  a. 
n.  1. 

Mortmain, 
Power  of  granting  licenses  to  alien  in,  99.  a,  n.  I. 
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Mortmain, 
Cities  and  towns   having  customs   to  devise  in 
mortmain,  112.  b.  n.  2. 

Mortmain  Fees,  65.  a.  n.  1. 

MuUer  puisne,  170.  b.  n.  3, 4. 

Municipal  Law,  107.  a.  n.  6. 

Murder, 
74.  b.  n.  1.  157.  au  n.  4.  161.  a.  n.  S.  390.  b.  n.2. 


N. 


Name, 
And  arms  of  a  settler,  S27.  a.  n.  2.  II.  2,  S. 

Natural  life,  132.  a.  n.  1. 

Natural- born  subject, 

-  May  derive  title  by  descent  through  his  parents 

though  aliens,  8.  a.  n.  2. 
Who,  though  born  beyond  sea,  8.  a.  n.  1.  128.  a. 

n.  2.    129.  a.  n.  2. 

Naturalization, 
A  bill  of,  with  die  usual  clause,  129.  a.  n.  1. 
An  act  of^  without  any  exception,  ibid* 

Naturalized  persons, 
Incapacities  of,  129.  a.  n.  1. 

Natural  child, 

(In  the  Roman  law),  Filius  naturalis  ct  vulgo  barbae 
rorum  opponitur,  legitime/.  Sedrevera  opponitur 
Jitio  adoptivo,  fyc.  244.  a.  n.  1. 

Negative  words, 
In  a  statute   declaratory  of  the  common  law, 
115.  a.  n.  9. 

Neighbourhood  or  Visne,  125.  a.  n.  2. 
Next  of  bloody  88.  b.  n.  2.  5, 6, 7.  IS. 

Nief, 
Married  to  a  freeman,  whether  she  is  enfranchised 
for  ever,  or  entitled  to  dower;   and  why  the 
issue  are  free  by   the  common  law,  123.  a. 
n.  3, 4,  5.  7. 

Nihil  (licit, 
Recovery  on,  to  bar  a  lessee  of  his  term,  46.  a. 

n.3. 
Recovery  upon,  in  waste,  355.  a.  n,  1. 

Nobility, 
Whether  a  man  may  be  noble  pur  auUr  vie, 

16.  b.  n.  7. 
Of  the  nations  on  the  continent,  191.  a.  note, 

sect  V.  3. 
The  English,  how  it  differs  from  that  of  foreign 

nations,  ibid.  V.  4. 
Letters  of,  in  France,  243.  b.  n.  2. 
Of  France,  as  to  descent,  fee.  325.  b.  n.  2.  III. 
See  also,  9.  b.  n.  4.    16.  b.  n.  4,  5,  6. 

Noli  prosequi, 
•Against  two  after  or  before  judgment  against  the 
other,  232.  a.  n.  1. 

Non-claim? 
The  statute  of,  121.  a.  n.  1. 
During  five  years  after  a  fine  levied  by  an  heir 
bars  a  devisee,  &c.  240.  b.  n.  2. 
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Non-claim, 
By  a  stranger  to  a  fine,  effect  of  at  common  law, 

262.  a.  n.  (B). 
Reference  to  cases  on  the  present  effect  of  time 

in  barring  legal  remedies  and  conferring  titles, 

ibid, 

Non  compos  mentis, 

Whether  he  can  plead  his  own  disability,  2.  b. 

n.  12.    247.  a.  n.  2. 
Distinctions  respecting  madness,  246.  b.  n.  1. 
Semel  Juribundus  semper  Juribundnt  prtuumitur, 

ibid. 
Reference  to  cases  on  lunacy,  ibid. 
A  fine  levied  by  an  idiot  or  other  insane  person, 

is  good,  247.  a.  n.  2. 

Non  est  factum,  (In  pleading),  35.  b.  n.  7. 

Non  obstante,  120.  a.  n.  3. 

Nonsuit,  139.  a.  n.  1.    139.  b.  n.  1.  232.  a.  n.  1. 

Non-user,  261.  a.  n.  1. 

Nota, 
Observations  on  Coke's  inferences  from  this  word, 
17.  b.  n.  1.     22.  a.  n.  2. 

Notice 
To  quit,  where  and  what  necessary  or  not,  57.  b» 

n.  2.    270.  b.  n.  1. 
Of  a  trust,  with   respect  to   privity  of  person, 

290.  b.  n.  1.  III. 
Of  a  trust,  as  to  responsibility  for  the  application 

of  money  paid  to  trustees,  290.  b.  n.  1.  XIV. 
Of  a  trust,  is  implied  by  equity,  where  a  trustee 

conveys  without  consideration  to  a  person  who 

has  not  express  notice,  290.  b.  n.  1.  IV.  V.  4. 
Of  a  prior  incumbrance,  ibid.  n.  1.  XV. 
Of  a  settlement,  342.  b  n.  I.  VIII. 
See  more  concerning  Notice,  47.  b.  n.  3.    59  a. 

n.  4.    63.  a.  n.  2.     66.  b.  n.  2.     167.  b.  n.  1 . 

207.  a.n.  1.    209.  a.  n.  1.  V.  I.    270.  b.  n.l. 

290.  b.  n.  1.  XIII.     290.  b.  n.  1.  XIV.  1. 

309.  a.  n.  1. 

Notoriety, 
Of  title,  239.  b.  n.  2. 
Of  possession,  275,  b.  n.  1* 
Of  livery,  330.  a.  n.  1. 
See  more  concerning  Notoriety,  48.  a.  n.  3.  98.  b. 

n.l.     250.  b.  n.  1.     264.  a.  n.  1.     271.  b. 

n.  MIL    290.  b.  n.  1.  XIII. 

North  Sea  (the),  107.  a.  n.  6. 

Nuisance  in  a  Highway,  56.  a.  n.  2. 

Nullum  tempus  occurrit  regi, 

Exceptions  to  this  rule  specified,  119.  a.  n.  1. 
With  respect  to  survivorship  before  office  found, 

where  a  purchase  is  made  by  an  alien  and  a 

subject,  180.  b.  n.  2. 

Nuncupative  Wills,  ill.  a.  n.  3. 

r 

o. 

Oath, 
Of  allegiance,  68.  b.  n.  1, 2.  172.  b.  n.  1.  233.  a. 

n.l.     391.  a.  n.  2.  II.  IV.  1. 
Of  supremacy,  120.  a.  n.  9.  233.  a.  n.  1.  391.  a. 
n.  2.  II.  IV.  1. 
xn3 
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Oath, 
Of  secresy,  in  a  commission  to  examine  witnesses, 
and  with  respect  to  commissions  of  partition, 
167.  b.  n.  3. 
Of  abjuration,  SOI.  a.  n.  3.  II. 
Prescribed,  far  Roman  catholics,  by  18  Geo.  S. 

c.  60.  SOI.  a.  n.  2.  III.  2. 
...    -  by  SI  Geo.  S.  c.  32.    SOI.  a.  n.  2. 

III.  3. 
Under  the  militia  act,  SOI.  a.  n.2.  IV.  S. 
See  more  concerning  Oaths,  65.  b.  n.  4.    110.  a. 
n.  5.    100.  b.  n.  1. 

Obligation, 

Made  to  the  king,  101.  a.  note,  sect  VI.  0. 

What  payment  is  pleadable  as  a  bar  to,  212.  b. 
p.  1. 

Difference  between  it  and  a  feoffment  on  condi- 
tion, 220.  b.  n.l. 

In  the  disjunctive,  225.  a.  n.  1. 

Where  a  release  to  one  obligor  shall  be  a  discharge 
to  both,  2S2.  a.  n.  1. . 

Where  the  obligee  is  made  executor  by  the  obli- 
gor, 264.  b.  n.  S. 

See  Band ;  and  further  concerning  Obligations, 
46.  b.  n.  8.  172.  a.  n.  2.  207.  a.  n.  2.  213.  b. 
n.  1.    220.  b.  n.  1. 

Occupancy, 
In  what  cases,  and  of  what  things  it  may  be, 

41.  b.  n.  1,  2,3,4,5. 
Special,  22.  a.  n.  3.    41.  b.  tt.  2.  4. 
General,  is  now  prevented  by  statute,  41.  b.  n.  4, 5. 

208.  a.  n.l.    388.  a.  n.l. 
In  time  of  war,  240.  b.  n.  2. 

Offices* 
Judicial,  whether  grantable  in  reversion,  3.  b.  n.  5. 

Grant  of  by  ecclesiastics,  44.  a.  n.  1. 

Office  of  sheriff,  120.  a.  n.  S. 

Sale  of,  ibid. 

Of  honour,  165.  a.  n.  8. 

Found  under  the  great  seal,  180.  b.  n.  2. 

Civil  and  military,  with  respect  to  forfeiture  and 

penalties  for  not  taking  the  oaths  prescribed  by 

several  statutes,  233.  a.  n.  1.    301.  a.  n.  2. 
See  more  concerning  Offices,  3.  b.  n.  S.  6.    15.  b. 

n.  3.    17.b.  n.  4.    20.  a.  n.  1.    30.  b.  n.2. 

05.  a.  n.  4.  113.  a.  n.  2.    120.  a.  n.4.   120.  a. 

n.  1.    243.  a.  n.  2. 

Onus  probandi,  03.  a.  n.  2. 

Or>  construed  and,  8.  b.  n.  5. 

Orders,  Interlocutory  and  final,  168.  a.  n.  2. 

Ordinance^ 
How  it  differs  from  a  statute,  150.  b.  n.  2. 
See  more  concerning   Ordinances,  42.  b.  n.  1. 
115.  a.  n.  IS.    150.  b.  n.  1.    260.  a.  n.  1. 

Ore,  165.  a.  n.  1. 

Orphanage  mantes,  100.  a.  n.  2. 

Original 
And  counterparts  of  a  deed,  220.  a.  n.  3. 
Action  by,  285.  a.  n.  1. 

Ouster, 
Forcible,  remedy  for,  given  to  persons  not  having 

the  freehold,  257.  b.  n.  1.    271.  a.  n.  1. 
See  also,  48.  b.  n.  7.    55.  b.  n.  14. 
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Ouster  le  maine,  48.  b.  n.  6. 
Outlawry, 


Whether  given  by  the  common  law  against  con- 
structive breaches  of  the  peace,  128.  b.  n.  1. 

Whether  a  determination  of  an  estate  at  will. 
55.  b.  n.  IS. 

In  personal  actions,  whether  a  disqualification  to 
be  a  juror,  158.  a  n.  1. 

See  more  concerning  Outlawry.  41.  a.  n.  2. 
107.  a.  n.  6.    122.  b.  n.  4.    128.  b.  n.  1. 

Oxgang, 
Varies  as  to  its  contents,  60.  a.  n.  2. 

P. 
Palfridus,  140.  a.  n.  1. 

Panel, 
Of  jurors,  125.  a.  n.  2.    156.  a.  n.  S.    156.  b. 
n.  1.  4. 

Paragium,  import  of  the  term,  175.  b.  n.  5. 

Paramount  Lord, 
Act  of,  cannot  alter  the  tenure  between  the  mesne 

lord,  and  tenant  paravail,  152.  b.  n.  1. 
How  his  release   to  tenant  paravail  operates, 

152.  b.  n.  S. 

Parceners, 

By  the  common  law,  163.  a.  n.  1.  to  175.  b.  n,  I. 
both  inclusively. 

By  custom,  175.  b.  n.  2.  to  180.  a.  n.  1.  both  in- 
clusively. 

See  Coparcener*-,  and  also,  50  a.  n.  1.  185. a.  n.  9. 
187.  a.  n.  3.    188.  a.  n.  10. 

Parcojracto,  (de),  an  action,  47.  b.  n.  5. 

Pardon, 
Of  alienation,  43.  a.  n.  3. 
By  prerogative,  120.  a.  n.  4. 

Parliament, 

Whether,  on  an  election  for  a  member  of,  an 
action  lies  against  a  returning  officer  for  re- 
fusing a  vote,  81.  b.  n.  2. 

Town  not  corporate  may  acquire  the  right  of 
electing  representatives  in,  100.  b.  n.  2. 

Etymology,  and  first  use  of  the  word,  110.  a. 
n.  1.  S. 

Scotch,  history  of,  ibid.  n.  2. 

Origin  of  the  commons  in,  1 10.  a.  n.  4.  260.  a.  n.  1 . 

The  power  of,  120.  a.  n.  3. 

Privilege  of,  does  not  extend  to  oases  of  libel, 
128.  b.  n.  1. 

Duration  of,  116.  a.  n.  6. 

Acts  of,  131.  b.  n.  2. 

The  rolls  or  records  of,  133.  a.  n.  2.  133.  b.  n.  1. 
260.  a.  n.  1. 

The  English,  how  it  differs  from  the  parliament 
of  foreign  nations,  101.  a.  note,  sect  V.  4. 

See  more  concerning  Parliament,  16.  b.  n.  4. 
72.  a.  n.  2.  00.  a.  n.  1.  126.  a.  n.  4.  129. a, 
n.  1.    134.  a.  n.  1, 2.    134.  b.  n.  1. 

Parliamentum  tenendi  modus, 

Remarks  on  its  antiquity,  60.  b.  n.  2.  110.  a.  a.3. 

Parol, 

A  lease  for  years  may  be  delivered  by  attorney 
appointed  by  parol,  18.  b.  n.  2. 
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Parol, . 

The  reason  why  a  husband's  infancy  would  not 
warrant  Che  parol  to  demur,  in  a  suit  for  the 
wife's  land,  is  the  principle  upon  which  baron 
and  feme  may  levy  a  fine  of  the  wife's  land, 
121.  a.  n.  1. 

Agreement,  109.  a.  n.  3. 

Grant,  169.  a.  n.  4, 

Lease,  18*5.  a.  n.  9. 

Parsons, 
Whether  they  might  receive  homage,  67.  a.  n.  1. 
Have  only  a  Kfe  estate,  225.  b.  n.  1. 
Claiming  Jure  eccUsie  are  not  barred  by  war- 
ranty, 170.  bw  d.  1. 

Parties  and  Privies, 
To  a  fine,  121.  a.  n.  1, 2. 

Partition, 
By  infant  by  deed,  whether  void,  or  voidable, 

61.  b.  n.  3. 
Of  copyhold  cannot  be  made  without  license  of 

the  lord,  $9.  a.  n.  1. 
Binding  on  an  infant  where,  164.  a.  n.  1 .    109.  a. 

n.  2.    170.  au  nu  1.    171.  b.  n.  2. 
Of  an  advowson,  instances  of,   164.  b.  n.  6. 

171.  b.  n.  S. 
Of  what  it  cannot  be,  165.  a.  n.  1 — 4. 
Of  a  manor,  how  it  affects  things  appendant 

thereto,  165.  b.  n.  2. 
.    By  writ,  and  without,  difference  between,  165.  b. 

n.4. 
Whether  the  privilege  of  age  in,  can  be  assigned, 

166.  b.  n.  2. 
Writ  of  lies,  notwithstanding  lease  for  years  by 

one  parcener,  167.  a.  n.  2. 
By  writ,  and  t>y  commission  out  of  Chancery, 

should  both  be  open  proceedings,  167.  b.  n.  S. 
Writ  of,  169.  a.  n.  2. 1. 
By  release,  ibid.  II.    . 
By  judgment,  ibid.  III. 
By  hotchpot,  ibid.  IV. 
Writ  of  livery  and  partition,  ibid.  V. 
By  the  Roman,  French,  and  Scotch  law,  authors 

on  referred  to,  169.  a.  n.  2. 
Commission  of,  ibid. 

By  decree  in  Chancery  on  a  bill  filed,  ibid. 
In  Chancery,  109.  a.  n.  2.    171.  a.  n.  8. 
Whether  parol  agreement  for,  or  parol  grant  of 

rent  for  owelty  of,  would  now  be  good,  169.  a. 

n.  5, 4. 
In  poii,  170.  b.  n.  3. 
In  a  court  of  record,  ibid. 
By  agreement  between  husbands,  whether  bind- 
ing on  the  inheritance  of  their  wives,  171.  a. 
a,  2.    172.  b.  n.  4. 

Tenant  by  elegit  may  have  writ  of,  187.  a.  n.  2. 

See  more  concerning  Partition,  10.  a.  n.  1.  46.  a. 
n.  5.  15}.  a.  n.  1.  164*  b.  n.  6,  166.  b.  n.  4. 
167.  b.  n.  1,  2.  169.  b.  n.  1.  170.  b.  n.  4. 
173.  b.  n.  1.  4.  174.  b.  n,  2.  4,  5.  187.  a. 
n.l.». 

Pastura  separalis, 
A  prescription  for  a  several  pasture  may  be  made 

against  the  owner  of  the  soil,  122.  a.  n.  6. 
Why  staid  not  a  several  piscary  exist  without  the 
*oii,  as  well  as  a  several  pasture  ?  ibid.  n.  7. 

Patent, 

Making  a  steward  of  the  king's  manor,  61.  b.  n.  1 . 
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Patent, 
Granting  a  license  to  alien  in  mortmain,  99,  a.  n.  1. 

Patria  potest  as,  68.  b.  n.  It. 

Patron, 
And  client,  in  the  Roman  law,  64.  a.  n.  1* 

Patronage, 

Of  the  crown,  in  respect  to  the  old  and  new 
deaneries,  95.  a.  n.  4. 

With  respect  to  the  deaneries  of  Wales  and  Ire- 
land, ibid. 

All  limitation  of  suits  about  the  right  of,  in  re- 
spect to  advowsons,  is  taken  away  by  statute* 
115.  a.  n.  6. 

Of  the  crown  in  respect  to  the  old  and  new 
bishopries,  114.  a.  n.  1,  2,  8,  4, 5. 

In  respect  to  the  Irish  and  Welsh  bishoprics, 
114.  a.  n.  5. 

Pawnees,  89.  a,  n,  10, 

Peace, 
Conservators  of  the,  114.  b.  n.  1. 
Constructive  breaches  of,  128.  b.  n.  1. 
What  is  time  of  peace,  in  a  legal  sense,  249.  b, 
n.  1. 

Peer, 

Nature  of  stipend  sometimes  allowed  in  creating, 
88.  b.  n.  5. 

Peerages, 
Of  France,  as  to  descent,  marriage,  parliament, 
and  rank,  325.  b.  n.  2. 

Peine  forte  et  dure,  891.  a.  n.  1. 
Penal  statutes,  157.  a.  n.  4. 
Penalties,  120.  a.  n.  4.    283.  a.  n.  1. 
Pensions,  97.  a.  n.  8. 

Per, 

Difference  between  title  in  the  per,  and  title  in 
the  pott,  271.  b.  n.  1.  II. 

Perambulations,  261.  a.  n.  1. 
Perjury,  290.  b.  n.  1.  XIII. 

Perpetuity, 

The  boundaries  prescribed  by  law  against,  20.  a. 
n.  6.    271.  b.  n.  1.  V. 

A  particular  or  qualified  power  has  a  tendency  to 
a  perpetuity,  271.  b.  n.  1.  VII.  2. 

No  nearer  approach  to,  will  be  supported  in  equity 
than  will  be  admitted  at  law,  290.  b.  n.  1.  XVI. 

Every  contrivance  tending  to  render  property  un- 
alienable beyond  the  limits  settled  for  its  sus- 
pense, is  discouraged  by  the  modern  law, 
•  842.  b.  n.  1. 

Attempted  in  the  will  of  John  duke  of  Marl- 
borough, 279.  b.  n.  1. 

The  utmost  stretch  towards,  is  through  an  exer- 
cise of  a  general  power  of  appointment,  ibid. 

Personalty, 
How  tar  capable  of  settlement,  18.  b.  n.  7.  20.  a. 

n.  5. 
Period  prescribed  for  the  limitation  of  personal 

estate,  20.  a.  n.  5.    271.  b.  n.  1.  V. 
Disposable  by  infants,  at  what  age,  171.  b.  a.  6. 
How  far   customary  divisions  of,  on  a  person's 

decease,  remain^  176.  b.  n.  5,  6. 
Contingent  interests  in,  how  assignable,  265.  a.  n.1  • 
m  4 
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Personalty  y 
Settlement  of,  by  reference  to  limitation  of  free-  . 

hold  estates,  objectionable!  200.  h.  n.  1.  XII. 
Of  a  wife,  351.  a.  n.  1. 
See  more  concerning  Personalty,  88.  b.  n.  IS. 

89.  b.  n. 6.   111.  a.  n.  3.   121.  a.  n.  1*  176.  b. 

n.  9.     185.  b.  n.  2. 

Personal  Duties*  the  indivisibility  of,  150.  a.n.  2. 
Persons  born  beyond  sea,  129.  a,  n.  2. 
Pestilence,  120.  a.  n.  8. 
Petit  serjeanty,  10T.  a.  n.  4.    108.  b.  n.  1. 

Petition, 

Husband  of  wife,  termor  may  have  petition  of 
right  alone,  46.  b.  n.  5. 

Without  bill,  to  the  chancellor,  to  appoint  a  guar- 
dian, 88.  b.  n.  16. 

To  the  king  or  parliament,  how  regulated  by  the 
common  law  and  by  statutes,  257.  a.  n.  8. 

Physicians, 
The  opinion  of,  as  to  the  ultimum  tempos  pariendi, 
12S.  b.  n.  2. 

Pignus, 
In  the  Roman  law,  205.  a.  n.  1.  1st. 

Piscary, 

Whether  the  ownership  of  the  soil  is  necessarily 

included  in  a  several  fishery,  122.  a.  n.  7. 
Certain   writs,   never  applicable  except. to  the 

soil,  lie  for  a  piscary,  ibid. 
Whether  the  grant  of,  generally,  passes  the  soil, 

ibid. 

Pleadings  of  in  respect  to  pleading, 
Who  shall  be  said  to  be  seised  in  his  demesne, 

15.  a.  n.  3.    17.  a.  n.  3.     17.  b.  n.  2.  4. 
Corny n's  Die.  referred  to,  17.  a.  n.  1. 
Count  and  plea,  diversity  between,  ibid.  n.  3. 
No  diversity  between  ad  medietatem  rectori*  and 

rectoriam  medietatis,  17.  b.  n.  5. 
How  of  a  gift  to  baron  and  feme,  and  the  heirs  of 

feme  by  baron,  26.  a.  n.  1. 
Where  profert  of  a  deed  should  be  made,  35.  b. 

n.  0. 
Where  nan  est  factum  pleadable,  35.  b.  n.  7. 
Declaration   on   a  joint  demise  by  tenants   in 

common  invalid,  45.  a.  n.  7. 
Diversity  between  pleading  a  lease  and  count 

in  debt  for  rent,  47.  b.  n.  9. 
-  -  lessee  for  years  and  at  will,  in  count  in  debt, 

57.  b.  n.  1. 
The  words  ad  voluntatem  domini,  material  to  ex- 
press copyhold,  58.  a.  n.  1.    176.  a.  n.  1. 
What  should  be  specially  stated  or  not,  89.  a.  n.  7. 
Where  customs  must  be  specially  stated,  110.  b. 

n.  3.    175.  b.  n.  4. 
Quod  partes  finis  nihil  habuerunt,  121.  a.  n.  1. 
Replication    to    plea    of    villenage    given    by 

37  Ed.  III.  c.  16.     122.  b.  n.  2. 
Necessity  of  alleging  the  locus  in  quo  in  issuable 

facts,  125.  a.  n.  2. 
Common  appendant  need  not  be  prescribed  for, 

122.  a.  r.  2. 
Specially,  175.  b.  n.  4.    283.  a.  n.  1. 
A  defeasance,  what  should  be  stated,  207.  a.  n.  2. 
Lease  and  re-lease  may  be  pleaded  as  a  feoffment, 

207.  a.  n.  3. 


Pleading,  or  in  respect  to  pleading, 

In  bar,  232.  a.  n.  1. 

Of  disability,  247.  a.  n.  2. 

In  bar  of  assise,  251.  b.  n.  3. 

What  matter  that  may  be  given  in  evidence,  may 

also  be  pleaded,  283.  a.  n.  1. 
Pleni  administravit,  ibid. 
Many  several  matters  to  an  action,  by  way  of 

defence,  under  4  Ann  c.  16,  303.  a.  n.  1. 
Where  surplusage  does  not  vitiate,  303.  b.  n.  1  • 
Order  of,  304.  a.  n.  1. 
To  jurisdiction  and  afterwards  to  writ,  ibid. 
Estoppels,  why  allowed,  852.  a.  n.  1. 
Of   non-feofiment   is    good    against    warranty, 

389.  a.  n.  2. 
See  Obligation,  Lease  and  Release,  Nan  compos 

mentis. 
See  more  concerning  Pleading,  3.  a.  n.  7,  8,  9. 

17.  b.  n.  3.     34.  b.  n.  6.  11.    35.  a.  n.  3.  5. 

39.  a.  n.  2,  3.    42.  a.  n.  6.    47.  b.  n.  5. 10. 

58.  a.  n.  1 .    72.  a.  n.  3.    98.  b.  n.  1.     117.  b. 

n.  4.  121 .  a.  n.  6.  127.  b.  n.  2.  4.   128.  a.  n.  1. 

155.b.n.5.  160.  b.n.  3.  180.b.n.3.    185.  a. 

n.  4.    212.  b.n.  1.    225. a.  n. 2.    225. b.n.  3. 

226.  a.  n.  1 .   232.  a.  n.  1 .   251.  b.  n.  3.  271.  b. 

n.  1.  VI.  2.     300.  b.  n.  2.     302.  b.  n.  1. 

Pledges  of  Prosecution,  161.  a,  n.  4. 1. 

Ploxjo-landj  69.  a.  n.  2. 

Polls,  challenge  to  the,  125.  a.  n.  2.     156.  a.  n.  5. 

Polygamy y  import  of  the  term>  80.  b.  n.  1. 

Poors  Rate,  47.  a.  n.  18. 

Port, 
The  mere  grant  of  a,  261.  a.  n.  1. 
The  soil  and  franchise  of  a,  ibid. 

Portions, 
Filial,  176.  b.  n.  5  t.  7. 
Double,  ibid.  n.  10.    • 
Raised  in  Ireland  were  payable  in  England,  in 

the  case  stated,  211.  b.  n.  2. 
When  vested  or  lapsed,  237.  a.  n.  1. 1. 
See  more  concerning  Portions,  176.  b.  n.  6. 271.  b. 

n.  1.  V.  1.  VII.  2.    290.  b.  n.  1.  XV. 

Possessio  Jratris, 
Might  be  of  a  use  before  27  H.  8.  c.  10. 14.  b. 

n.  5. 
May  be, — 
Of  copyhold,  before  admittance,  ibid.  n.  6. 
Of  divers  parcels  of  land,  by  entry  into  one 
parcel  generally,  without  actual  entry  into 
the  other  .parcels,  15.  a.  n.  8. 
Of  an  equity  of  redemption,  205.  a.  n.  .1. 3dly. 
Of  dignities,  15.  b.  n.  3. 
What  will  amount  to,  15.  a.  n.  2. 4,  5.  7.     15.  b. 
n.  1.    29.  a.  n.  3. 

Possession, 

The  right  of,  238.  a.  n.  1. 

Length  of,  262.  a.  n.  (B). 

The  mere,  bare,  or  naked,  238.  a.  n.  1.    266.  a. 

n.  1.    266.  a.  n.  (A). 
Where  the  title  to  is  equal,  the  party  who  obtains 

the  right  shall  be  preferred,  276.  b.  n.  1. 
Of  cestui  que  trust,  is  the  possession  of  the  trustee, 

290.  b.  n.  1.  XV. 
See   more   concerning  Possession,  88*  a.  n.  1. 

88.  b.  n.  12.     117.  a.  n.  3. 
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Possessory  action,  121.  a.  n.  1. 

Possibility,  double, 
Instance  of,  184.  au  n.  1. 

See  more  concerning  Possibilities,  10.  b.  n.  1. 
86.  b.  n.  3.    265.  a.  n.  1. 

Post, 

Difference  between  title  in  the  per,  and  title  in 

the  post,  271.  b.  n.  1.  II. 
Abatement,  disseisin,  &c.  are  in  the  pott,  239.  a. 

n.  2. 
Posteriority, 
With  respect  to  tenure,  78.  b.  n.  +.    88.  b.  n.  11. 

Posthumous  children,  55. b.  n.  8.    123.  b.  n.  2. 

Post  nati  (The),  of  Scotland,  141.  b.  n.  2* 

Post  Office,  Master  of  the,  88.  b.  n,  3. 

Pound, 
Where  distress  for  rent  may  be  impounded,  under 
11  Geo.  II.  c.  19.    47.  b.  n.  4. 

Power  claimed  by  prerogative, 

The  dispensing  power,  as  to  repealing  laws,  is  an- 
nihilated, 120.  a.  n.  3, 4. 

See  also,  King ;  Prerogative. 
Power  qfthe  courts  of  law  and  equity, 

In  staying  proceedings  at  law,  202.  a.  n.  3. 

Powers  at  common  law, 

Of  attorney,  whether  good  if  made  by  indenture, 
and  the  attorney  be  not  a  party,  52.  b.  n.  4. 

...  in  some  cases  may  be  created  execu- 
tory, after  the  party's  death,  52.  b.  n.  7. 

See  Attorney ;  Letter  of  Attorney. 

Where  exerciseable  by  an  infant,  52.  a.  n.  2. 

Where  given  to  more  than  one,  by  whom  they 
may  be  executed,  52.  b.  n.  2. 

Naked,  exerciseable  by  a  feme  covert,  without 
her  baron,  112.  a.  n.  6. 

Whether  a  power  of  selling  given  to  executors  shall 
survive,  113.  a.  n.  2.  181.  b.  n.  3.  236.  a. 
n.  1. 

To  distrain  for  rent  in  arrear,  and  to  enter  and  re- 
ceive the  profits  till  payment  of  the  arrears, 
143.  b.  n.  5. 

Of  re-entry,  for  non-payment  of  rent,  142.  a.  n.2. 

See  Distress ;  Entry ;  Re-entry, 

Powers  in  equity,  or  with  respect  to  equity, 
Of  declaring  trusts,  271.  b.  n.  1.  VIII.  1.  290.  b. 

Cannot  be  exercised  by  an  infant,    52.  b.  n.  2. 

171.  b.  n.  5. 
A  power  at  common  law  in  nature  of  a  trust, 

though  extinct  at  law,  would  be  enforced  in 

equity,  113.  a.  n.  2. 
Appointment  of  a  trust  with  a  conveyance  from 

the  trustees,  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  271.  b.  n.  1.  VII.  2. 

Powers  since  the  statutes  of  uses  and  wills^c* 
Testamentary, 

As  to  estates,  pur  outer  vie,  41.  b.  n.  5. 

As  to  land  generally,  111.  b.  n.  1. 3, 4.  271.  b. 

n.  l.VIU.  1. 
As  to  personalty,  176.  b.  n.  5,  6.  9. 
As  to  the  appointment  of  a  guardian,  88.  b. 
n.  14,  15. 
Deriving  their  effect  from  the  statute  of  uses,  or 
„.  the  statute  of  wills,  discussion  on  the  suspen- 
sion and  extinction  of,  342.  b.  n.l. 
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Powers  since  the  statutes  ofusesandwiUsfic* 
Definition  of  a  power :  and  what  may  be  termed  a 
power  of  ownership,  and  what  a  limited  power, 
or  a  power  charged  with  a  discretionary  trust, 
342.  b.  n.  1. 
Powers  may  be  distinguished  into  powers  collate- 
ral, and  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  the  latter 
may  be  subdivided  into  powers  appendant  to 
an  estate,  and  powers  in  gross,  ibid.  II. 
As  to  the  suspense  or  extinguishment  of  powers 

collateral  to  the  land,  ibid.  III. 
As  to  powers  relating  to  the  estate  of  the  donee  of 

the  power  in  the  land,  ibid.  IV. 
As  to  such  of  the  powers  relating  to  the  estate  of 
the  donee  of  the  power  in  the  land  as  are  said 
to  be  powers  in  gross,  ibid.  V. 
Powers  appendant  or  in  gross  may  be,  but  are  not 
necessarily  extinguished  by  a  feoffment,  fine, 
or  common  recovery,  ibid.  VI. 

Such  conveyances  will  not  have  this  effect,  if 
they  are  accompanied  by  a  deed,  which 
directs  them  to  operate,  as  a  confirmation 
of  the  subsisting  uses,  and  either  declares 
no  other  uses,  or  declares  none  incon- 
sistent with   such  subsisting   uses,  ibid. 

VI.  1.    • 
Where  a  tenant  for  life  has  a  power  of  ap- 
pointment, and,  by  a  deed  executed  in  the 
manner  prescribed  for  the  exercise  of  the 
power,  covenants  to  levy  a  fine,  and  di- 
rects it  to  operate  to  uses  warranted  by  the 
power,  the  fine  will  not  destroy  the  power, 
out  operate  in  concurrence  with  the  deed, 
as  an  exercise  of  it,  ibid.  VI.  2. 
In  all  cases  where  a  fine  or  common  recovery 
can  be  so  connected  with  a  prior  deed,  as 
•  to  make  with  it  one  entire  assurance,  the 
fine  or  recovery  will  operate  not  to  suspend 
or  extinguish,  but  to  strengthen  and  esta- 
blish the  powers  contained  in  that  deed, 
ibid.  VI.  3. 
Any  contract  entered    into   by  the  donee  of  a 
power,  with  which  an  exercise  of  the  power 
would   be   inconsistent,  prevents,   at  least  in 
equity,  a  valid  exercise  of  it,  ibid.  VII. 
It  even  may  be  thought  doubtful  whether  the  exer- 
cise of  the  power  would  not  be  void  also  at  law, 
on  the  ground  that  there  can  be  no  cestui  que 
use  under  the  statute,  who  would  not  have  been 
cestui  que  trust  at  common  law,  ibid.  VIII. 
The  effect  which  conveyances  by  the  person, 
seised  for  the  time,  of  the  land,  have  on  colla- 
teral powers  vested  in  other  persons,  ibid.  IX. 
As,  where  a  tenant  for  life  under  a  settle- 
ment containing  the  usual  powers  of  sale, 
executes  a  feoffment,  levies  a  fine,  or  suf- 
fers a  recovery,  ibid.  IX.  1. 
The  effect  of  feoffments,  fines,  or  recoveries 
of  tenants  in  tail,  00  powers  vested  in  other 

Ssrsons,  with  respect  to  certain  cases  which 
equently  occur  in  practice,  ibid.  IX.  2. 
An  act  which  may  be  considered  either  as  the  ex- 
ecution of  a  power  derived  from  an  interest,  or 
as  an  execution  of  a  power  specially  reserved,  may 
operate  in  the  latter  way  if  it  cannot  take  effect 
in  the  former,  112.  a.  n.  1. 
As  to  lord  Coke's  distinction  between  a  feoffment 
to  the  use  of  a  last  will,  and  one  to  suck  uses  as  the 
feoffor  should  appoint  by  last  voiU,  112*  a.  n.  2. 
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Powrssince the  statutes  qfusesand%oiHs,$fC. 

A  feme  covert  may  without  her  hatband  appoint 
lands  in  execution  of  a-mere  power  or  authority, 
112.  a.  n.  6. 

Of  entry  limited  by  way  of  use,  903.  a.  u.  8.  III. 

Of  tenant  for  life,  909.  b.  n.  1.  IV. 

Extinguished,  ibid. 

Special,  to  raise  money  by  mortgage,  908.  a. 
(908.  b.  13th  ed.)  n.  1.  Idly. 

Who  shall  be  entitled  to  a  power  of  leasing,  as 
assignee,  910.  a.  n.  !• 

Of  leasing,  914.  a.  n.  1. 

Effect  of  an  exercise  of  a  power  of  appointment 
on  the  uses  limited  in  default  of  appointment, 
916.  a.  n.  9. 

Whether  a  power  of  revocation  may  be  defeated 
by  a  defeasance,  996.  b.  n.  1. 

Where  the  execution  is  good,  and  only  the  excess 
void,  968.  b.  n.  1. 

It  has  been  contended,  that,  if  lands  are  conveyed 
to  A,  and  his  heirs,  to  such  uses  as  A.  shall  ap- 
point, and  in  default  of  appointment  to  the  use 
of  himself,  his  heirs  and  assigns, — the  power  of 
appointment  is  void,  971.  b.  n.  1.  VI. 

The  relation  between  the  deed  bv  which  they  are 
created,  and  the  deed  by  which  they  are  exe- 
cuted, 971.  b.  n.  1.  VII.  9. 

Of  appointment, 
General,  971.  b.  n.  1.  VII.  9. 
Particular  or  qualified,  ibid. 

Of  ownership,  ibid. 

Of  selection,  ibid. 

Distinction  between  deeds  and  wills  as  to  powers, 
ibid. 

The  execution  of,  ibid. 

Informal  execution  of,  ibid. 

Effect  of  execution  of,  by  lease  and  release,  ibid. 

Two  precautions  in  the  exercise  of,  ibid. 

Not  well  created  or  suspended,  ibid. 

Over  real  and  personal  estate  intended  to  be  sub- 
jected to  the  appointment  of  husband  and  wife, 
should  precede  their  life  estates,  ibid. 

An  appointment  of  a  trust  with  a  conveyance 
from  the  trustees  is  safer  for  a  purchaser  than  a 
mere  appointment  of  a  use,  ibid* 

Suspended  and  extinguished  by  secret  acts,  ibid. 

Of  revocation  and  new  appointment,  ibid.  979.  b. 

n.  1. 
T^mitoJ  to  persons,  and  the  survivor,  and  his 

heirs,  971.  b.  n.  1.  VIL  9. 
Limited  to  persons  and  the  survivor,  his  executors 

or  administrators,  ibid. 
Infants  cannot  convey  under  a  power  without  an 

act  of  parliament,  ibid. 
It  should  be  expressed  what  uses  are,  and  what 

uses  are  not,  intended  to  be  over-reached  by 

the  execution  of  a  power,  ibid. 
Of  leasing,  of  sale  and  exchange  of  jointuring,  of 

charging  with  portions,  of  mortgaging,  ibid. 
To  be  exercised  by  parties  when  in  actual  pos- 
session under  the  limitations,  ibid. 
Whether  the  statute  of  uses  extends  to  the  statutes 

of  wills,  with  respect  to  powers  in  wills,  ibid. 

n.  1.VIII.1. 
Distinction  between  powers  and  trusts,  990.  b. 

n.l.IX. 
Of  sale  authorizing  a  purchase  of  leasehold  for 

years,  ibid.  nul.  XII. 
To  raise  from  real  estate  the  deficiency  of  personal 

estate  for  debts  and  legacies,  ibid.  n.  1.  XIV.  4. 
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Powers  since  thestatutes  of  uses  and  wills  ^c 

By  which  B.  appoints  an  estate  to  the  use  of  the 
right  heirs  of  A.  tenant  for  life,  with  respect  to 
the  rule  in  Shelley's  case,  999.  b.  n.  1. 

Reference  to  a  treatise  on,  $42.  b.  n.  1  IX.  2. 

Difference  between  general  and  limited  powers 
of  appointment,  as  to  the  doctrine  against  per- 
petuity, 379.  b.  n.  1. 

See  more  concerning  Powers  deriving  their  effect 
from  the  statute  of  uses,  19.  b.  n.  9.  53.  b.  n.  7. 
937.a.n.l.  971.  b.  n.  1.  VI.  VII.  VIII.  1. 
990.  b.  n.  1.  V.  5. 

Poynings  Law,  141.  b.  n.  5. 

Practice, 

Ancient  authorities,  should  they  import  that 
guardianship  in  socage  is  assignable,  are  suffi- 
ciently answered  by  the  doctrine  and  practice 
of  later  times,  88.  b.  n.  IS. 

The  king's  right  of  presentation,  in  preference  to 
a  bishopVexecutors,  may  be  considered  as  set- 
tled by  authorities  and  lonf  practice,  90.  b.  n.  4. 

Of  the  courts,  in  considering  40  weeks  as  the 
usual  time  for  a  woman's  going  with  child, 
123.  b.  n.  9. 

In  trials  for  crimes,  as  to  hundredors,  125.  a.  n.  2. 

Of  conveying  titles  to  estates,  908.  a,  n.  1. 

Pradia  stipendiaria,  64.  a.  n.  1. 

Precipe  quod  reddat,  199.  a.  n.  7. 

Praemunire* 
Is  so  called  from  the  words  of  the  writ,  391.  a. 


n.2. 


See 


n.  3. 


Defined  by  Mr.  Justice  Blackstone,  ibid. 

Roman  Catholics 
See  more  concerning  Praemunire,  49.  b. 

95.  a.  n.  4.    134.  a.  n.  4. 

Preamble,  79.  a.  n.  9. 

Prebend,  44.  b.  n.  8. 

Prebendaries,  95.  a.  n.  9. 

Precautions, 
Very  few   of  the   precautions  required   by  the 

Seneral  practice  of  the  profession,  can  be  safely 
ispensed  with,  990.  b.  n.  1.  XV. 

Precedent, 

The  17  Ed.  II.  st.  2,  intitled,  Modus  faciendi 
homagium  et  fideliiatem,,  is  not  a  statute,  but 
only  a  precedent,  67.  a.  n.  9. 

Precedency, 

As  to  foreign  dukes,  earls,  &c.  16.  b.  n.  4. 

Reference  to  authors  on  precedency  in  general, 
and  as  to  the  Irish  peers,  ibid. 

As  to  the  bishops  of  London,  Durham,  and  Win- 
chester, 94.  a.  n.  6. 

Pre  contract,  79.  b.  n.  9. 4. 

Pregnancy,  probable  period  of,  123.  b.  n.  1, 9. 

Prelates, 

Deans  of  chapters  are  minor  prelates,  95.  a.  n.  4. 
Whether  bishops  sit  as  prelates  of  the  church,  30 

far  as  tlie  lords  act  in  a  legislative  character, 

134.  b.  n.  1. 

Premises, 
Differing  from  the  habendum,  the  former  being 
joint,  and   the  latter  several,  or  ot 
26.  b.  n.  4. 
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Premises,, 

Or  habendum,  how  far  qualified  by  a  scilicet, 

180.  b.  n.  1. 
See  also  183.  b.n.  2,3. 

Prerogative, 
Of  being  entitled  to  the  bona  vacantia,  191.  a. 

note,  sect.  VI.  11. 
Remedies  of  the  crown  for  the  recovery  of  debts, 

209.  a.  n.  1. 
See  more  concerning  Prerogative,  43.  a.  n.  8. 

68.  b.  n.  7.    69.  a.  n.  7.    88.  b.  n.  11.  16. 

90.  b.  n.4.   HO.a.n.5.   U9.a.n.l.   120. a. 

n.  4.    131.  b.  n.  2.  133.  b.  n.  1.  166.  a.  n.  6. 

172.  a.  n.  9.    191.  a.  note,  sect.  VI.  9.    301.  b, 

n.3.    207.  b.n.  1.   239.  a.  n.  5.   261.a.n.l. 

335.  a.  n.  1, 

Prescription, 
A  warren  by  prescription,  53.  a.  n.  8. 
Title  by,  114.  b.  n.  1. 
Doable,  106.  a.  n.  1. 

By  the  law  of  the  twelve  Tables,  325.  a.  n.  1. 
See  more  concerning  Prescription,  83.  a.  n.  3. 

93.  a.  n.  2.      114.  b.  n.  2.      115.  a,  n.  9. 11. 

13.  15.      119.  a.  n.  1.      122.  a.  n.  2,  3,  4.  6. 

165.  b.  n.  1.  188.  b.  n.  3.  261.  a  n.  1. 

Presentation, 
Whether  grantee  of  eldest  coparcener  entitled  to 

priority  o£  166.  b.  n.  2. 
See  Simony, 
See  more  concerning  Presentation,  90.  b.  n.  4. 

95.  a.  n.  4.    119.  a.  n.  1.    186.  b.  n.  9. 

Presentment, 
Of  a  copyhold  surrender,  62.  a.  n.  1,  2. 

Presumption, 

Violent  against  legitimacy,  126.  a.  n.  2. 
That  marriage  proves  legitimacy,  ibid. 
That  a  fief  was  a  proper  fief,  191.  a.  note,  sect.  II. 
In  some  courts  on  the  continent,    that  land  is 

feudal ;  in  others,  that  it  is  allodial,  191.  a. 

note,  sect  VI.  1.  4.  8. 
Feudal  service  was  always  presumed  by  law  to  be 

annexed  to  a  fief,  201.  a.  n.  1. 
That  an  interlining  was  made   at  the  time  of 

making  the  deed,  225.  b.  n.  1. 
That  a  legacy  charged  on  real  estates  should  not 

test  till  the  time  in  which  it  is  made  payable, 

337.  a-  n.  1. 1. 
What  is  a  strong  ground  for  presuming  the  con- 
trary, ibid. 
Degrees  of,  in  favour  of  the  title  of  a  dispossessor, 

239.  a.  n.  1. 
When  a  disseisor  enfeoffs  his  father,  242.  a.  n.  1. 
That  a  chi!d  is  legitimate,  244.  a.  n.  2. 
Semel  furibundus  semper  furibundus  presumitur, 

246.  b.n.  1. 
That  the  heir  of  a  disseisor  has  a  right  of  pos- 
session, 250.  b.  n.  1.    277.  a.  n.  1. 
And  usage  are  often  the  sole  foundations  of  public 

rights,  261.  a.  n.  1. 
Afforded  by  length  of  possession,   in  favour  of 

right,  262.  a.  n.  (B). 
That  a  new  lease  was  obtained  by  means,  or  in 

respect;  of  the  party's  interest  in  the  old  lease, 

890.  b.  n.  1.  XI. 
As  to  right  of  possession,  325.  a.  n.  1.    326.  b. 

•       -mi  1.  IV, 

Of  an  assumpsit  to  take  a  benefit,  337.  b»  n*  !• 
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Presumption, 
That  what  a  man  has  alleged  once  is  true,  with 

respect  to  estoppels,  352.  a.  n.  1. 
As  to  warranties  commencing  by  disseisin,  it 

cannot  be  presumed  that  the  unjust  ancestor 

will  leave  a  recompense  to  his  heir,  366.  b.  n.  1 . 
That  the  heir  receives  a  recompense,  m  case  of 

warranty,  367.  b.  n.  1. 
Against  a  matter  of  fact,  372.  b.  n.  8. 
Against  which  no  proof  is  admitted,  352.  a.  n.  1. 

373.  a.  n.  8. 
In  case  of  warranties  by  tenant  for  fife  or  years, 

if  no  entry  for  forfeiture  was  made  in  the  life- 
time of  such  tenant,  373.  b.  n.  2. 
See  mom  concerning  Presumption,  24.  b.  n,  8. 

25.  b.  n.  2.  36.  b.  n.  6.  66.  a.  n.  1.  81.  b.  n.  2. 

93.  a.  n.  2.    122.  a.  n.  7.    123.  b.  n.  1,  2. 

134;  b.  n.  1.     144.  b.  n.  2.     159.  b.  a.  1,  3. 

161.  a.  n.4. 

Pretender,  92.  b.  n.  2. 

Priests, 
The  marriage  of,  134.  a.  n.  5. 
Secular,  135.  b.  n.  2.    136.  a.  n.  1. 

Primer  Seisins,  or  Ousterlemains, 
85.  a.  n.  1.    93.  b.  n.  3.    108.  b.  n.  I. 

Primogeniture,  191.  a.  note,  sect.  VL  4. 

Priority, 
By  .means  of  an  implied  admittance  to  copyhold, 
60.  a.  n.  2. 


And    posteriority, 
88.  b.  n.  11. 


as  to  tenure,  78.   b.    n.+. 


Of  possession  of  an  infant's  person,  as  to  guar- 
dianship by  nature,  88.  b.  n.  12. 

Private  Acts,  98.  b.  n.  1. 

Privilege  of  Parliament,  128.  b.  n.  1. 

Privilege  of  Sanctuary,  92.  b.  n.  2. 

Privy  Council,  no.  a.  n.  5.    129.  a.  n.  I. 

Privy  Seal, 

As  to  a  common  recovery  by  an  infant,  380.  b. 
n.  1. 

Privies,  and  Parties  to  a  fine,  121.  a.  n.  1,  2. 

Privity, 
Want  of,  between  a  ford  paramount  and  a  tenant 

paravail,  152.  b.  n.  1,  2,  3. 
Between  a  lessee  for  years  of  an  adVowson  and 

the  lessor,  249.  a.  n.  2. 
Between  a  tenant  at  will  and  the  lesser,  270.  b. 

n.  1. 
In  estate  and  confidence  in  the  person  between 

a  feoffee  and  cestui  que  use,  at  common  law, 

271.  b.n.  I.  II. 

Between  a  releasor  and  the  releasee  is  necessary, 
where  the  release  operates    by  enlargement, 

272.  b.  n.  1. 

Is  not  required,  as  to  releases  by  mitter  U  droit, 

274.  a.  n.  1. 
Privity  of  estate  and  privity  to  the  person,  as  to 

uses  at  common   law,  and  trusts  in  equity, 

290.  b.  n.  1.  III.  IV. 
A  confirmation  may  be  good,  where  a  release 

would  be  void  for  want  of  privity,  296.  a.  n.  2. 
There  is  no  privity  of  contract  between  an  original 

lessor  and  an  under-lessee,  308.  a.  n.  1. 
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Prize-money,  117.  a.  n.  1. 

Process, 

Of  court  in  criminal  and  civil  suits,  could  not  be 
directed  to  the  proper  officer,  if  the  issuable 
fact  was   not    alleged   within  some  county, 
125.  a.  n.  2. 
Judicial,  1S5.  a.  n.  1. 

Prochein  Amy,  89.  a,  n.  2.    135.  b.  n.  1. 

Proclamation* 
Of  war,  as  to  aliens,  129.  b.  n.  SL 
Prohibiting  commerce,  ibid. 
Of  war,  how  qualified  with  respect   to  aliens 

resident  here,  129.  b.  n.  S. 
Of  a  fine,  under  1  R.  111.  and  4  II.  VII.  121.  a. 

n.  1. 

* 

Procuratores  pradiorum,  64.  a.  n.  1. 

Procurers  of  Trespass,  181.  a.  n.  U 

Profert, 
Or  showing  of  a  deed  in  court,  may  be  necessary, 

or  not ;  some  rules,  cases,  and  references,  on 

the  subject,  35.  b.  n.  6. 
Of  a  release  is  evidence  of  the  lease,  and  sufficient 

in  pleading,  in  Ireland,  271.  b.  n.  1.  VI.  2. 

Professed  Persons, 

No  legal  establishment  for,  in  England,  3.  b. n.  7. 
Foreign  professions  not  noticed  by  the  English 

law,  ibid.    132.  b.  n.  1.  and  206.  a.  n.  1. 
As  to  baron  and  feme,  33.  b.  n.  6. 
Lord  Coke's  mention  of,  how  to  be  understood, 

129.  b.n.l. 

Profits, 

The  10  and  11  W.  III.  c.  16.  is  construed  to 
carry  the  mesne  profits  of  real  estate  from  the 
father's  death  in  favour  of  posthumous  children, 
claiming  (by  purchase)  under  the  act,  11.  b. 
n.  4.    65.  b.  n.  8. 

On  a  descent,  and  in  other  cases  not  within  the 
act,  the  mesne  profits  of  a  real  estate,  subject 
to  a  contingency,  belong  to  the  person  entitled 
to  the  freehold  in  the  mean  time,  until  the  con- 
tingency arises,  ibid* 

Of  personal  estate  in  suspense  or  contingency, 
generally  accumulate  till  the  vesting  of  the 
capital  happens,  55.  b.  n.  8. 

Of  an  infant  s  estate,  with  respect  to  guardianship 
by  nature,  in  socage,  and  in  chivalry,  88.  b. 
n.  9*.  11,12. 

Taken  by  a  person  as  guardian  though  not  guar- 
dian dejure,  90.  a.  n.  1. 

Of  land,  cannot  be  reserved  upon  a  conveyance 
of  the  land,  142.  a.  n.  3. 

Taken  by  a  lessor,  under  a  special  condition  of 
entry  for  rent  in  arrear,  must  always  be  ac- 
counted for,  in  equity,  to  the  lessee,  203.  a. 
n.  3. 

Mesne,  of  mortgaged  land,  must  be  accounted 
for,  in  equity,  though  the  condition  is  forfeited 
at  law,  205.  a.  n.  1.  1st. 

Of  mortgaged  land,  with  respect  to  usury,  222.  b. 
n.  2. 

Tenant  by  elegit,  interrupted  in  taking  the  profits 
of  land,  by  reason  of  war,  shall  not  hold  over, 
249.  b.  n.  1. 

See  also  39.  b.  n.  4. 

Prohibition,  61.  a,  n.  2.    89.  b.  n.  6. 
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Proprietate  probanda*,  158.  b.  n.  3. 

Prosecution, 
Malicious,  remedy  for,  161.  a.  n.  4. 
A  false  and  malicious,  ibid. 

Protection, 

'    Of  a  crown  debtor  against  the  suits  of  his  other 
creditors,  191.  a.  note,  sect.  VI.  9. 

Protections, 

Women  in  a  camp  entitled  to,  130.  a.  n.  1. 
Fallen  into  disuse,  l$l.b.n.  2. 

Protest,  128.  b.  n.  1. 

Province,  94.  a.  n.  3. 

Proxy,  68.  a.  n.  5. 

Public  Acts,  98.  b.  n.  1. 

Public  Employment,  89.  a.  n.  6. 

Publication,  the  passing  of,  167.  b.  n.  3. 

Puer, 
Whether  it  imports  a  child  of  either  sex,  176.  b. 
n.  3. 

/  Purchase, 

The  different  ways  of  acquiring  land  by,  18.  b. 

n.  1. 
Whether  to   take  by  purchase   as  heir  female, 

it  is  necessary  to  be  heir  as  well  as  female, 

24.  b.  n.  3. 
The  fruits  of  tenure  incident  to  purchase,  191.  a. 

note,  sect.  VI.  11. 
By  mortgagee  for  years,  for  the  mortgage  money, 

will  not  make  the   term  a  protection  against 

dower,  208.  a.  n.  1. 
Conditional,  224.  a.  n.  2. 

Purchasers, 
From  a  crown  debtor  by  simple  contract,  filling 
at  the  time  a  situation,  notoriously  accountable 
to  the  crown,  209.  a.  n.  1.  V.  1 . 
(In  France)  with  notice  of  a  substitution,  before 
the  purchase,  might  plead  the  want  of  registra- 
tion, 290.  b.  n.  1.  XIII. 
Where  purchasers  or  mortgagees  are  bound  to 
see  to  the  application  of  the  money  paid  by 
them  for  the  purchase  or  mortgage. 

l3t.  Of  part  of  a  testator's  personal  assets, 

290.  b.n.l.  XIV.  1. 
2dly.  Of  a  real  estate  devised  for  the  pay- 
ment of  debts,  ibid.  XIV.  2. 
Sdly.  Of  a  real  estate  charged  with  legacies, 

ibid.  XIV.  3. 
4thly.  Of  land  devised  upon  trust  or  subject 
by  will  to  a  power  to  raise  money  in 
aid  of  the  personal  estate  (if  defi- 
cient^ for  payment  of  debts  and  lega- 
cies, ibid.  XIV.  4. 
Mortgagees,  lessees,  &c.  are  considered  as  y*i- 

chasers,  290.  b.  n.  1.  XV. 
Their  remedy  for  a  defective  title,  384.  a.  n.  1. 
See  more  concerning  Purchase  and  Purchasers, 
3.  a.n.  3,4,  5.      3.  b.  n.  7.     8.  a.  n.  8.    9.  a. 
n.  2,  3.    10.  a.  n.  4.    10.  b.  n.  2.    11.  a.  n.  1. 
12.  b.  n.  2.     13.  a.  n.  2.     14.  a.  n.  6.    15.  b. 
n.  4.  16.  a.  n.  2.  18.  b.  n.  1,  2.  22.  b.  n.  3,  4. 
26.  b.  n.  2.   47.  b.  n.  11.    87.  b.  n.  1.    93.  a. 
n.  2.    164.  a.  n.  2.  218.  b.  n.  3.  220.  a,  n.  2. 

Purprestures,  261.  a.  n.  1. 
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Quare  Impedit, 

Where  it  lies  of  a  moiety  of  a  rectory,  18.  a.  n.  1. 

Whether  a  nonsuit,  in  a  quare  impedit,  alter  ap- 
pearance, is  a  bar  in  another  quare  impedit, 
139.  a.  n.  1. 

See  more  concerning  Quare  Impedit,  46.  b.  n.  7. 
166.  b.  n.  3.     186.  b.  n.  6. 9* 

Quarantine, 
With  respect  to  dower,  32.  b.  n.  3.  34.  b.  n.  2. 

Quasi, 
An  entail,  14.  a.  n.  6.    220.  a.  n.  2. 
A  rent  service,  153.  a.  n.  1. 
A  fee,  180.  b.  n.  7. 
A  fief,  191.  a.  note,  sect  II. 
A  stranger,  213.  b.  n.  1. 

A  devise  upon  a  limitation  or  upon  a  condition 
broken,  240.  b.  n.  3. 

Quakers,  68.  b.  n.  1.    159.  a.  n.  4. 
May  present  to  advowsons,  391.  a.  n.  2.  IV.  1. 

Que  Estate, 
Whether  a  man  may  plead  a  que  estate  of  a  lease 
for  years,  121.  a.  n.  6. 

Quia  Emptores, 
The  statute  of,  111.  b.  n.  1.    327.  a.  n.  2. 1. 
Effect  of  the  statute- of,  on  warranty,  and  homage 
ancestrel,  365.  a.  n.  1. 

Quick-sets,  as  to  waste,  53.  a.  n.  11. 

Quit  Rent,  85.  b.  n.  1. 

Q?w  Warranto,  88.  b.  n.  16. 

Quod  ei  deforceat, 
Whether  it  lies  upon  recovery  in  waste,  against 
tenant  in  dower,  by  default,  or  upon  nihil  dicit, 
355.  a.  n.  1. 

Quod  per  mitiat,  122.  a.  n.  7. 

B. 

Rails,  53.  b.  n.  4. 

Ransom,  257.  a.  n.  1. 

Rasure,  35.  b.  n.  7. 

Ravishment  of  Ward,  88.  b.  n.  15. 

Real  Action,  121.  a.  n.  1. 

Real  Estate,  ibid.     . 

Real  and  Personal  Property, 
Difference  between,   in   this   country,  in  other 
countries,  in  the  civil  law,  191.  a.  note,  sect.  II. 

Rebellion, 
One  killed  in,  forfeits  his  lands  only  when  a  record 
of  the  fact,  upon  a  view  of  the  body,  is  made 
by  the  ch.  i.  of  K.  B.  and  returned  into  that 
court,  390.  b.  n.  2. 

Receipt, 
Upon  default,  28.  a.  n.  3.  42.  a.  n.  11.  46.  a.  n.  2. 

Receipts, 
For  purchase-money,  290.  b.  u.  1.  IX. 
Of  trustees,  for  money  paid  to  them,  290.   b. 
d.  1.  XIV. 
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Receiver, 
Where  he  may  charge  his  expenses,  89.  a.  n.  4. 
See  more  concerning  a  Receiver,  89.  a.  n.  3* 
172.  a.  n.  7. 

Recital  (in  a  release), 
Of  the  lease  for  a  year,  is  evidence  of  it,  in  Ire- 
land, 271.  b.  n.  1.  VI.  2. 

Recognizance, 
By  the  statute  de  mereateribut,   191.  a.  note, 

sect.  VI.  9. 
In  the  nature  of  a  statute  staple,  ibid. 
See  also  209.  a.  n.  1.  III.    379.  b.  n,  1. 

Reconciliation  after  Elopement,  32.  a.  n.  10. 

Record, 
Matter  of,  47.  b.  n.  13.    51.  a.  n.  2. 
Mode  of  proof  on  the  issue  nul  tiel  record,  96.  b. 

n.  1. 
A  private  act  may  be  put  in  issue,  and  shall  be 

tried  by  the  record,  ibid. 
In  evidence  before  a  jury,  a  copy  of  a  record  is 

sufficient,  117.  b.  n.  4. 
Of  a  judge's  directions  to  a  jury,  155.  b.  n.  5. 
Of  nonage  in  a  writ  of  error  by  an  infant  upon  a 

fine  levied,  131.  a.  n.  1. 
Courts  of,  168.  b.  n.  2. 
Matter  of,  distinguished  from  a  deed  recorded, 

363.  b.  n.  (A). 

Records, 
Cited  by  Lord  Hale,  as  to  escuage,  69.  b.  n.  3. 

74.  a.  n.  1. 
Parliamentary,  133.  a.  n.  2.    133.  b.  n.  1. 
Or  rolls  of  parliament,  260.  a.  n.  1. 
The  public  records  of  the  kingdom,  ibid. 

Recovery,  and  Common  Recovery, 

By  alien,  tenant  in  tail,  before  office,  its  effect, 
2.  b.  n.  3. 

Whether  tenant  in  special  tail,  after  possibility, 
&c.  can  suffer,  28.  b.  n.  1. 

Against  tenant  of  freehold,  by  collusion,  to  bar  a 
lessee  for  years  of  his  term,  as  to  the  statute  of 
Gloucester,  and  as  to  waste,  46.  a.  n.  2* 

Against  tenant  of  freehold  by  collusion,  might  be 
falsified  by  a  grantee  of  a  rent  charge,  or  a 
tenant  for  years,  46.  a.  n.  4. 

Judgment  must  be  given  before  the  vouchee's 
death,  135.  a.  n.  1. 

Sunday  is  not  dies  juridicus  for  giving  judgment, 
where  the  return  day  of  the  writ  of  summons 
happens  to  be  Sunday,  ibid. 

The  expression,  a  recovery  without  title,  may  be 
used  to  mean  a  common  recovery,  or  as  distin- 
guished from  a  common  recovery,  151.  a.  n.  4. 

Tacit,  of  common  appendant  to  land,  where  a 
man  recovers  the  land  in  an  assise  of  novel  dis- 
seisin, 154.  b.  n.  6. 

Mode  of  preserving  the  old  estate  and  powers  of 
tenant  for  life  joining  in,  203.  b.  n.  1.  IV. 

Is  not  impeached  by  the  cesser  of  the  tenant's 
estate  of  freehold  after  the  time  of  suing  the 
precipe,  ibid. 

Suffered  by  heir  before  assignment  of  dower, 
241.  a.  n.  2. 

Reference  to  a  work  on  recoveries,  224.  a  n.  1. 

Vests  no  freehold  till  execution  served,  266.  b. 
n.  2. 
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Recovery,  and  Common  Recovery* 

By  a  devisee  tenant  in  tail,  under  limitation!  im- 
porting a  life  estate  to  him  and  successive 
estates  tail  by  purchase  to  his  sons,  971.  b. 
n.  1.  VII.  3. 

By  father  and  son,  tenants  for  life  and  in  tail  of 
distinct  rents,  ibid.  n.  1.  VII.  t. 

By  default  in  a  feigned  action,  against  tenant  for 
life,  278.  b.  n.  1. 

By  a  tenant  in  tail,  who,  supposing  himself  seised 
in  fee,  has  executed  a  settlement  and  taken  an 
estate  for  1  ife  under  it,  ibid. 

May  now  be  suffered  by  the  tenant  for  life  and 
the  person  in  remainder  or  reversion,  ibid. 

By  good  title,  or  with  assent  of  the  persons  in 
remainder  or  reversion,  ibid* 

By  or  with  the  voucher  of  tenant  for  life,  without 
the  consent  of  the  persons  in  remainder  or 
reversion,  is  void,  ibid. 
•   When  introduced,  WO.  b.  n.  1 .  V.  3. 

Of  a  trust  in  tail  with  which  the  legal  estate  is 
not  commensurate,  ibid.  n.  1.  VII. 

Real  or  fictitious  against  a  freeholder,  its  effect 
on  a  lease  for  years  at  common  law,  ibid, 
n.  1.  XV. 

Of  trust  estates,  ibid.  n.  1.  XVI. 
'   Of  a  rent  granted  in  tail  de  novo  without  a  subse- 
quent limitation  of  it  in  fee,  898.  a.  n.  2. 

Bars  all  limitations  subsequent  or  collateral  to 
an  estate  tail,  327.  a.  n.  2.  II.  1. 

As  to  discontinuance,  ISO.  a.  n.  1.  VII. 

Suffered  by  feoffee  is  void  where  the  feoffment  is 
fraudulent,  ISO.  b.  n.  1. 

With  single  voucher,  3S7.  b.  n.  2. 

Against  a  tenant  to  the  precipe  made  by  a  bar- 
sain  and  sale  not  inrolled,  may  be  good  if  the 
deed  can  operate  as  a  grant  of  a  reversion  ex- 
pectant on  leases  for  years  or  at  will,  ibid. 

As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI,  VI.  3. 
IX.  1,  2. 

As  to  disseisin,  367.  a.  n.  1. 

Of  lands  entailed  with  the  reversion  in  the  king, 
its  effect  before  and  since  the  34th  H.  VIII. 
372.  b.  n.  3.    335.  a.  n.  1. 

Tenant  to  the  precipe  in,  good  or  not,  379.  b.  n.  1 . 

The  power  to  suffer  a  common  recovery,  of  an 
estate  tail,  cannot  be  restrained  either  directly 
or  indirectly,  ibid.  223.  b.  n.  1. 

Suffered  by  infants  having  obtained  a  privy  seal, 
is  good,  380.  b.  n.  1. 

See  more  concerning  Recoveries,  and  Common 
Recoveries,  20.  a.  n.  3.  33.  a.  n.  1 .  46.  a.  n.  3. 
62.a.n.6.  60.  a.n.3.  OO.b.n.  1.  121.  a. 
n.  1.  121. a. n.*.  149. a.n.3.  161.  a.n.3. 
191 .  a.  n.  1 .  191 .  a.  note,  sect.  VI.  8.  205.  a. 
n.  1.  Sdly.  247.  a.  n.  2.  262.  a.  n.  1,  2. 
266.a.n.2.  271.b.n.l.  V. VI. VI.2.  200.b. 
n.l.V.4.    327.  a.  n.  2.  II.  3.  365.b.n.(A). 

Rectory,  See  Pleading,  17.  b.  n.  5. 

Recusancy, 
92.  b.  n.  2.    120.  a.  n.  4.    391.  a.  n.  2.  II.  2,  3. 

Red  Book,  68.  b.  n.  7. 

Redemption  of  a  Mortgage, 

208.  a.  n.  1.  and  Litt.  §.  337.  n.  1.  Sdly,  4lhly. 

Re-disseisin, 

Lies  not  in  a  court  of  ancient  demesne,  164.  a. 
n.  11. 
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Re-disseisin, 
Lies  against  baron  and  feme  for  the  act  of  the 

latter,  164.  b.  n.  1. 
Writ  of,  ibid. 
See  more  concerning  Re-disseisin,  164.  a.  n.  8. 

154.  b.  n.  4,  6,  6.  t.    158.  b.  n.  3. 

Re-entry, 

For  non-payment  of  rent,  may,  by  agreement,  be 
without  demand,  201.  b.  n.  1. 

So  by  the  king  without  agreement,  ibid.  n.  3. 

May  be  for  a  part  only  unpaid,  211.  b.  n.  1 . 

Actual,  unnecessary  to  support  an  ejectment, 
202.  a.  n..3. 

When  necessary  to  revest  an  estate  after  condi- 
tion performed,  218.  a.  n.  2.    218.  b.  n.  3. 

By  whom  it  may  be  made,  218.  a.  n.  3. 

See  more  concerning  Re-entry,  65.  b.  n.  14. 
14L  a.  n.  2.  144.  a.  n.  1.  153.  b.  n.  2. 
I.  a.  n.  1.    213.  b.  n.  1.    219.  b.  n.  1. 


Reference 
To  a  history  of  the  Magna  Charta  of  king  John, 

and  that  of  Hen.  3d.    43.  a.  n.  4. 
How  the  notes  on  Littleton  should  be  referred  to, 

138.  a.  n.  *  t. 

Referendary, 
Or  chancellor,  in  tlie  early  times  of  feudal  coun- 
tries, 209.  b.  n.  1. 1.  2. 

Regardant,  121.  b.  n.  6. 

Register  of  Writs,  73.  b.  n.  I. 

Register's  Office,  88.  b.  n.  16. 

Registration  of  Deeds, 
The  statutes  for,  290.  b.  n.  1.  XIII. 
The  registration  of  deeds  and  wills  was  more 
rigidly  enforced  in  France,  ibid. 

Re-grant, 

Of  copyhold,  after  forfeiture,  ban  an  entail, 
60.  b.  n.  I. 

Relation, 

Attainder  shall  relate  to  the  commission  of  the 
offence,  13.  a.  n.  7. 

Of  a  copyhold  presentment  to  the  time  of  sur- 
render, 59.  b.  n.  5. 

In  offices  finding  the  king's  title,  180.  b.  n.  2. 

Release, 

Of  a  copyhold,  by  and  to  whom  it  may  be  made, 

59.  a.  n.  1. 
From  lord  paramount  to  tenant  paravail,  effect 

of,  152.  b.  n.  3. 
Partition  by,  169.  a.  n.  2. 
Where  it  passes  a  fee,  without  the  word  "  heirs,0 

193.  a.  n.  1.    273.  b.  n.  2.    274.  b.  n.  1. 
Where  made  to  one  obligor  shall  discharge  the 

other,  232.  a.  n.  1. 
Of  a  debt,   by   making  the   debtor   executor, 

264.  b.  n.  1. 
Of  a  debt,  or  action,  by  marriage,  264.  b.  n.  2. 
Effect  of,  in  cases   of  disseisin,   264.  a.  n.  1. 

367.  a.  n.  1. 
In  law,  264.  b.  n.  1. 

Of  a  mere  right  or  title  to  the  freehold  or  in- 
heritance of  lands,  to  whom  it  may  be  made, 

266.  a.  n.  1.    274.  a.  n.  1. 
Of  rent  and  services  to  the  disseisee,  266.  b,  n.  I. 
A  release  may  enure  four  ways,  267.  a.  n,  1. 
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Release, 
To  tenant  at  will,  or  by  suiferance,  270.  b,  n.  1. 
Operating  by  enlargement, 

Does  not  require  an  actual  estate  in  possession 
in  the  releasee,  270.  a.  n.  2,  3. 
What  estate  and  privity  is  necessary  in  the  re- 
leasee, 271.  b.  n.  1.  VI.  2.    272.  b.  n.  1. 
Gives  only  an  estate  for  life  to  the  releasee,  if 

words  of  inheritance   are  not  used,   and  in 

this  respect  it  differs  from  releases  operating 

by  mitter  rotate  or  by  mitter  U  droit,  273.  b. 

n.  2.    274.  b.  n.  1.    296.  a.  n.  2. 
Observations  upon  releases  operating, 

By  mitter  Vestate,  273.  b.  n.  2. 

By  mitter  U  droit,  274.  a.  n.  1.     274.  b.  n.  1. 
275.  a.  n.  1.     277.  a.  n.  1. 
To  one  disseisor,  shall  not  enure  to  his  companion, 

275.  b.  n.  1. 
In  some  cases  and  for  some  purposes  are  tanta- 
mount to  an  entry  and  feoffment,  ibid. 
By  disseisee  to  the  heir  of  the  feoffee  of  an  infant 

disseisor.  278.  b.  n.  1. 
Operating  by  extinguishment,  ibid. 
Of  actions  real  cannot  be  pleaded  by  a  disseisor 

not  tenant,  285.  b.  n.  1. 
Personal,  291.  b.  n.  1. 

Of  all  demands,  what  passes  by,  ibid.  n.  1, 2. 
In  what  it  differs  from  a  confirmation,  296.  a. 

n.  2. 
Of  right  by  a  man,  may  enure,  by  extinguishment, 

for  the  benefit  of  his  wife,  297.  b.  n.  1. 
*  By  enlargement  should  be  distinguished  from  a 

conveyance   or  devise   to  the  right  heirs  of 

tenant  for  life,  299.  b.  n.  1. 
-  As  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tail,  effect  of,  331.  a.  n.  1. 
a  How  a  release  differs  from  a  surrender,  337.  b.  n.  1  • 
As  to  powers,  342.  b.  n.  1.  III.  IV. 
Of  warranty  may  revive  an  ancient  right,  387.  a. 

n.  1. 
See  more  concerning  Releases,  59.  a*  n.  2. 185.  a. 

n.  5. 7.    200.  b.  n.  1.    268.  a.  n.  1.    277.  b. 

n.1,2. 

Relegation, 
Or  exile  for  a  time,  of  a  husband,  by  act  of 
parliament,  with  respect  to  the  wife,  133.  a. 
n.3. 

Reliefs, 
Distinguished  from  heriots,  83.  a.  n.  1. 
Are  not  services,  83.  a.  n.  2. 
Remedy  for,  83.  a.  n.  3,  4.    93.  a.  n.  2. 
Partly  abolished,  and  reserved  in  respect  of  what 

lands,  85.  a.  n.  1. 
On  descent  of  a  remainder,  or  reversion,  when 

payable,  91.  b.  n.  1. 
Distinction  between  reliefs  by  common  law,  by 

custom,  and  special  reservation,  93.  a.  n.  2. 
Socage, 

Proper,  ibid. 
Improper,  ibid. 
What  seism  of  tenant  will  give  title  to,  239.  b. 

n.  1. 
See  more  concerning  Reliefs,  69.  b.  n.  2.    83.  b. 

n.  1.  3.     84.  a.  n.  1.    88.  b.  n.  11.    91.  b. 

n-  3,  4.     197.  a.  n.  5*    191.  a.  note,  sect. 

VI.  11. 

Religion, 
The  established,  92.  b.  n.  2.    120.  a.  n. 

m 
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Remainder, 

May  be  forfeited,  14.  b.  n.  4. 

Shall  be  subject  to  anterior  charges,  where,18.a.nv4. 

What  is,  and  what  a  reversion,  22.  b.  n.  3. 

Contingent,  when  destroyed  by  accession  of  the 
inheritance  to  the  particular  estate,  28.  a*  n.  8. 

In  the  king,  48.  b.  n.  7. 

Tenant  in,  shall  have  writ  of  entry  against  tenant 
for  life  aliening  in  fee,  184.  b.  n.  1. 

A  remainder  in  foe  may  be  executed  for  some 
purposes,  yet  not  for  granting,  184.  b.  n.  2. 

A  remainder  in  fee  and  a  life  estate  in  one  person 
whether  consolidated,  184.  b.  n.+. 

Contingent,  whether  it  can  be  conveyed,  and  how, 
191.  a.  n.  1.    266.  a,  n*  1. 

Cross  Remainders, 

.    What  are,  195*  b.o.L 
In  wills,  of  legal  or  equitable  estates,  may  arise 

by  implication,  ibid. 
In  deeds,  of  legal  estates,  cannot  be  created 

without  express  words,  ibid. 
In  deeds,  of  equitable  estates,  may  arise  by  im- 
plication, ibid. 
Two  circumstances  particularly  should  be  at- 
tended to  in  limiting  cross  remainders,  ib. 

Remainders  in  strict  settlement,  293.  b>  m  1.  IV. 

A  remainder-man,  after  the  death  of  his  father 
(the  tenant  for  life)  cannot  have  a  rent  re- 
served to  the  lather,  his  heirs  and  assigns,  in 
a  lease  made  by  them  both,  213.  b.  n.  1. 

Contingent,  whether  it  can  be  conveyed,  and 
how,  191.  a.  n.  1.    265.  a.  n.  1. 

Distinction  between  contingent  and  vested  re- 
mainders, with  respect  to  the  usual  estate  of 
trustees,  for  preserving  contingent  remainders, 
265.  a.  n.  2. 

Vested,  what,  and  what  contingent,  ibid. 

By  the  limitation  of  remainders,  a  complete  bar  of 
an  entail  cannot  be  postponed  beyond  a  certain 
period,  271.  b.  n.  1.  V. 

A  limitation,  having  once  become  a  contingent 
remainder,  cannot  afterwards  enure  as  an  exe- 
cutory devise,  271.  b.  n.  I.  VII.  2. 

Contingent,  of  a  trust  estate,  is  supported  by  the 
legal  foe  in  the  trustees,  ibid. 

The  destruction  of  contingent  remainders,  290.  b, 
n.  1.  V.  4. 

Title  depending  on  a  contingent  remainder,  ibid. 

Contingent,  whether  supported  by  a  freehold 
created  by  a  distinet  deed,  ibid. 

It  is  proper  to  direct  how  the  rents  should  be  dis- 
posed of  during  the  suspense,  when  contingent 
remainders  are  limited  to  the  sons  of  a  person 
who  has  himself  no  life  estate,  ibid. 

Effect  of  the  limitation  to  trustees  to  preserYe,ibid. 

When  a  contingent  remainder  should  vest  at  com- 
mon law,  as  to  a  posthumous-child,  298.  a.  n.  3. 

Alteration  in  this  respect  by  statute,  ibid. 

Remainders  after  an  estate  tail  were  introduced 
by  the  statute  de  dams,  327.  a.  n.  2. 1. 

Remainder  man  in  fee  holds  of  the  chief  lord  as 
well  as  the  tenant  for  life,  ibid. 

Distinction  between  a  remainder,  and  a  condi- 
tional, or  contingent  use,  ibid.  n.  2.  II. 

A  contingent  remainder  must  be  supported  by  a 
preceding  estate  of  freehold,  342.  b.  n.  1. 

Wnat  principles  have  in  some  degree  given  rise 
to  this  rule,  and  influenced  the  doctrines  re- 
specting the  destruction  of  contingent  remain- 
ders, ibid. 


(cxcii) 


INDEX   TO   NOTES. 


RE 


Remainder, 
Reference  to  a  treatise  on  contingent  remainders, 

542.  b.  n.  1. 
See  more  concerning  Contingent  Remainders, 

38.  a,  n.  7,  8.    191.  a.  n.  1.    202.  b.  n.  3. 

218.  b.  n.  3||.  390.  b.  n.  1.  IV.  1.  V.  4.  545.  a 

n.  1. 
Remainders  may,  perhaps,  be  considered  as  carved 

out  of  and  parts  of  the  reversion,  and  therefore 

as  within  the  protection  of  the  statute  de  donis ; 

otherwise  they  were  barred  by  warranty  both 

with  and  without  assets,  375.  b.  n.  2. 
See   more  concerning  Remainders  in  General, 

9.  a.  n.  2,  5.    10.  b.  n.  2.    11.  a.  n.  1.   16.  a. 

n.  2.    17.  b.  d.  4.    21.  a.  n.  5,  4.    24.  b.  n.  5. 

26.  a.  n.  5.  26.  b.  n.  4.  54.  b.  n.  4.  59.  b.  n.  2. 

115.  a.  n.  1  •    145.  a.  n.  2.    203.  b.  n.  1. 1. 

Remitter, 
The  general  doctrine  of  remitter,  547,  b.  n.  1. 

I.  Where  the  ancient  right  and  the  defeasible 
estate  come  together,  whether  by  descent 
or  by  other  act  of  law,  Litt.  sect.  659.  n.  1. 

II.  Where  the  ancient  right  comes  after  the 
defeasible  estate,  548.  a.n.  1. 

III.  There  is  no  remitter  to  a  bare  title,  nor 
to  an  intermediate  right,  nor  to  a  bare  right 
of  action,  nor  in  those  cases  where  a  freehold 
does  not  accrue  to  the  right,  nor  where  there 
was  default  in  him  who  takes  the  defeasible 
estate,  nor  if  he  takes  the  defeasible  estate 
by  stat.  27  H.  8,  c.  10,  which  executes  the 
possession  in  the  same  plight  as  the  use  was 
limited ;  neither  is  there  a  remitter  to  a  term 
for  years,  349.  b.  n.  1. 

IV.  If  part  of  the  estate  comes  to  the  right,  it 
is  remitted  for  that  part,  350.  a.  n.  1. 

V.  The  remitter  shall  take  effect,  though  the 
estate  which  made  the  remitter  is  voidable, 
555.  a.  n.  1. 

VI.  A  remitter  to  the  particular  estate  is  a  re- 
mitter to  him  in  the  reversion  or  remainder, 
354.  b.n.  1. 

VII.  The  remitter  defeats  the  wrongful  estate 
immediately  without  entry,  357.  a.  n.  1. 

VIII.  The  remitter  defeats  the  wrongful  estate* 
and  consequently  every  thing  annexed  to  or 
issuing  out  of  it,  558.  a.  n.  1. 

How  affected  by  the  statutes  4  H.  7.    27  H.  8. 

and  52 H. 8.  347.b.n.l.  348.  b.n.  1.  553. b. 

n.  1. 
To  an  advowson  where  the  right  was  remediless 

before  the  7  Ann.  c.  18.    349.  b.  n.  2. 
To  bodies  politic,  860.  a.  n.  1. 
As  to  warranty,  890.  b.  n.  I. 
See  more  concerning  Remitter,  50.  a,  n.4.  226.  a. 

n*  1.    300.  a.  n.  2* 

Renewal, 

Covenants  for  renewal  of  messuages  in  cities  are 
not  prohibited  by  18  Eliz.  c.  11,  with  respect 
to  leases  by  ecclesiastical  persons,  45.  a.  n.  2. 

What  is  termed  tenant  right  of  renewal,  290.  b. 
n.  1.  XI. 

What  provisions  for  renewal,  should  be  inserted 
in  mortgages  and  settlements  of  leasehold, 
where  a  chance  of  renewal  exists,  ibid. 

By  whom  the  fine  and  expenses  of  a  renewal 
should  be  paid,  where  a  mortgage  or  settlement 
contains  no  provision  on  the  subject,  ibid. 


RE 


Renewal, 
How  tenant  right  of  renewal  is  protected  in 
equity,  290.  b.  n.  1.  XI. 

Rent, 

Reserved  by  husband  on  lease  of  his  wife's 
chattel  real,  whether  it  shall  go  to  the  wife  sur- 
viving, 46.  b.  n.  5. 

May  be  reserved  by  the  king  out  of  an  incorpo- 
real hereditament,  47.  a.  n.  1. 

Whether  action  of  debt  lay  at  common  law,  for 
rent  on  freehold  leases,  47.  a.  n.  4. 

Such  action  is  given  now,  by  8  Ann.  c.  14.  ibid. 

What  is  sufficient  to  carry  rent  to  the  heir  or  suc- 
cessor, though  not  reserved  to  them  in  direct 
terms,  47.  a.  n.  8,  9. 

Chief  rents,  47.  b.  n.  7. 

Rents  of  assise,  ibid. 

Rent  seek,  ibid.  155.  a.  n.  1. 

Double,  when  due  for  holding  over,  57.  b,  n.  2. 
270.  b.n.  1. 

Acceptance  of  rent  from  a  tenant  at  sufferance,  or 
from  a  tenant  for  years,  after  surrender,  57.  h. 
n.  5. 

Effect  of  acceptance  of  rent,  from  an  assignee,  in 
defeating  a  lessor's  remedy  against  the  original 
lessee,  269.  b.  n.  5. 

A  rent  charge,  in  esse,  issuing  out  of  lands  devisable 
by  custom,  and  having  commenced  within  time 
of  memory,  is  within  the  custom  of  devising, 
111.  a.  n.  5. 

Ancient  remedy  for  rent-service  by  cessavit,  142.  a. 
n.  2. 

Whether  the  term  of  fee  farm  is  properly  appli- 
cable to  any  rents  except  rents  service,  143.  b, 
n.  5. 

Charge,  and  service,  extinct,  or  not,  147.  a.  n.  5. 
149.  a.  n.  5.     267.  b.  n.  2. 

Remedy  of  executors  of  a  tenant  for  life  of  a  rent- 
charge,  146.  b.  n.  1.    162.  a.  n.  4.  162.  b.  n.  1. 

Charge,  shall  go  to  the  heir,  though  not  mentioned 
except  in  the  clause  of  distress,  148.  a.  n.  1. 

Whether  a  rent  service  may  be  suspended  in  part; 
by  the  act  of  the  party,  and  in  esse  for  the  other 
part,  148.  b.n.  1. 

By  surplusage,  150.  b.  n.  4. 
Quasi  a  rent  service,  155.  a.  n.  1. 

Whether  a  rent  may  be  seek,  and  yet  be  distrained 
for,  155.  a.  n.  1. 

Reserved  for  equality  of  exchange  is  an  implied 
rent  charge,  ibid. 

Issuing  out  of  more  than  one  county,  whether  one 
assize  lies  for,  147.  a.  n.  4.    154.  a.  n.  2. 

Disseisin  of  a  rent  charge,  or  rent  seek,  by  de- 
tainer, 161.  b.  n.  2. 

How  affected  by  12  Car.  2.  c.  24.  $  5. 162.  Un.  & 

Statutory  provisions  for  recovery  of,  ibid. 

When  it  shall  go  to  the  heir,  and  when  to  the  exe- 
cutor, 202.  a.  n.  2. 

Effect  of  tender  of,  pending  an  ejectment,  202.  a. 
n.5. 

Acceptance  of,  as  to  a  void  lease,  211.  a.  n.  1. 

Reserved  upon  a  feoffment,  215.  b.  n.  1. 

Reserved  upon  a  lease,  ibid. 

Distinction  between  modes  of  reserving,  902.  a* 
n.  5.     213.  b.  n.  1. 

May  be  reserved  to  remainder-men,  under  a 
power  of  leasing,  214.  a.  n.  1. 

Acceptance  of,  cannot  make  a  new  lease ;  but  may 
continue  a  voidable  lease,  215.  a.  n.  1. 

* 
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Rent, 

Grail  of  a   rent-charge  by  tenants  in  common, 

MJ.  b.  a.  1. 

Giul  of  ■  rent  by  tenant  for  life,  267.  b.  n.  2. 


271.  b.  n.  1.  VII.  8. 
Agreement  between  vendor  and  vendee  to  sppor. 

tiou  rents,  ibid. 
At  common  Uw,  316.  a.  n.  1. 
Uses  of  rend  are  executed,  n  where  lands  are 

conveyed  to  A.  and  his  heirs,  to  the  use,  in- 
tent, and  purpose  that  B.  may  receive  a  rent, 

871-b.  n.  l.VII.*.     315.  a.o.1. 
How  to  limit  a  rent  in  strict  settlement,  271.  b. 

Hi.  VII.  S.      998.  a.  d.  2. 
The  rent!  should  be  disposed  of  during  the  sus- 
pense   of  a    contingent    remainder,    290.    b. 

n.l.V.4. 

.  and  not  due,  291.  b.  n.  2. 
ent  cannot  acquire  more 
:  rent,  unless  the  rent  ii 
.nil  in  this  respect  an  in- 
born an  ictail  of  lands, 

196.  a.  n.  2. 
Rent  charge  is  against  common  right,  ibid, 
h  fee,  100.  a.  n.  I. 
aes  more  concerning  Rents  Service,  111.  a.  n.  6. 

1S3.  a.  n.  4.     164.  a.  n.  7.     100.  b.  n.  >. 
See  Bore  concerning  a  Rent  Charge,  17.  b.  n.  4. 

32.  b.  n.  2.    dO.  a.  n.4.     55.  b.  n.  IS.     146.  a. 

n.1.1.     148.  a.  n.  1,4.     148.b.n.2.     150.  a. 

n.  S.     164.  a.  n.  7.     164.  b.  n.  0.      183.  a, 

n.8.     90S.  a.  a.  J.     WO.  a.  n.  2. 
See  more  concerning  Rents,  in  general,  29.  a. 

n.4.  7.      30.  a.   n.8.     38.  a.  n.  4,  S.     32.  b. 

u-5.     34.b.n.l0.      36.  b.  n.  I.      4l.b.n.l. 

1,4.      42.a.n.6.      44.  b.  n.  7.     45.  a.  n.  4. 

45.0.11.1.     47.  a.  n.  2.  0,7.  10.  14.     47.  b. 

n.  3,4.6.     66.  b.  n.  3.  tfi.    57.  b.  n,  1„     BS.b. 

n-1.     87.  a.  n.  1.     OS.  a.  n.  2.     116.  a.  n.S. 

141.  a.  a.  2.        142.  a.  n.  3.       144.  a.  n.  1. 

147.  a.  n.  S.     147.  b.  n.  1,  2.  7.     148.  b.  n.  3. 

ISO.  b.  n.  3.       162.  a.  n   1,  2,  3.  0.      153.  a. 

n- 6.     163.b.n.2,3.     154.  a.  n.  6.9.     lS4.b. 

n.4.    160.  b.  n.4.    101.a.n.l.     109.b.  n.  1. 

177.  b.  n.  1.       180.  a.  a.  9.      191.  a.  note, 

•ect.  VI.  9.       SOl.a.  n.  1.       201.  b.  n.  1.3. 

»2.  b.  a.  I.       203.  a.  n.  1.      808.  a.  n.  1. 

**».  a.  n.  1.  I.     111.  b.  n.  1.      216.  b.  n.  1. 

MO.  b.  n.  1.       841.  a.  n.  4.       260.  b.  n.  1. 

•71.  h.  d.  1.  II.      290.  b.  n.  1 .  III.    891.  b. 
n-1.     309.  a.  u.  1. 


Reservation, 
Where  covenant  to  pay  rent  in  a  lease  will  be 
construed  a  reservation,  and  wham  not,  47,  a. 

Technical  meaning  of  the  term,  141.  a.  n.  1. 
For  more  concerning  Reservation ,  see  Rant,  and 

al.a.n.8.     21.b.n.3.      44.b.n-fl.     66.  b. 

n.  10.    83. b.  n.  1.     93.  a.  a.  2.     TB4.b.n.l. 

142.  a.  n.  1. 
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Bonds  of,  186.  a.  n.  3.  206.  b.  n.  I. 
Retponia  Prudentum,  293.  a.  n.  1. 
Raphe, 

Of  fealty,  in  cue  of  copyholders,  66.  b.  n.  S. 
Retraxit,  938.  a.  n.  1. 
Return, 

Of  writs,  181.  b.  n-7. 

Of  more  than  12  knights  upon  a  magna  ■ 
iligtada,  resemble*  the  case  of  a  retu 
upon  a  common  renin,  169.  a,  n.  2. 
Reveland,  86.  a.  n.  8. 

Coke's  explanation  of,  opposed,  86.  s.  n.  8. 
Rexertal, 

Of  attainder,  at  to  dower,  41.  a.  n.S. 
Of  a  fine  levied  before  the  bailiffs  of  Salop,  quia 
otifuit  aoa  potest  aujtuiatt  port,  141.  a.  n.  3. 

Rerertion, 

Where  land  shall  revert  to  the  donor,  and  where 

escheat  to  the  lord,  18.  b.  n.  8. 
Shall    be    subject    to   anterior    charges,  where, 

18.  a,  n.  4. 
What  is,  and  what  a  remainder,  22.  b.  n.  1. 
Grant  of,  perfect  without  attornment,  1 19.  b.  n,  9. 
Whether  extendible,  163.  a.  n.  4. 
On  an  estate  tail,  how  considered  in  Uw,  173,  a. 

n.  9. 
Grant    of,    by   one  having  a   previous    estate, 

184.  b.  n.  2. 
In  fee,  and  a  life  estate  in  one  person,  whether 

so  consolidated,  that  the  reversion  cannot  be 

granted  separately  from  the  life  estate,  184.  b. 

Who  shall  be  assignees  of,  (within  the  slat  of 

Henry  VIII.)  to  lake  advantage  of  a  condition, 

and  how  this  case  differs  from  that  of  assignee* 

for  voucher,  816.  b-  n.  1. 
Not  devested  by  acceptance  of  a  fine  by  tenant 

for  life,  3*2.  p- n.  I. 
Lease  and  release  cannot  be  pleaded  as  a  grant 

of  a  reversion,  SOI,  b.  n.  3. 
Or  remainder  in  the  king,  336.  a.  n.  1, 
What  shall  operate  as  a  grant  of,  337.  b.  u.  8. 
See  more  concerning  a  Reversion,  17.  b.  n.  4. 

28.  b.  n.     83.  a.  n.  1.      32.  a.  n.  0.     13.  a. 

n.14.    43.  a.n.3.    44.b.a.7.    46.0.0.8,3. 

47.  a.  n.  8.  6.      48.  b.  n.  1.      54.  a.  n.   6. 

58.  b.  n.4.    6».b.n.S.    113.  a.  u.  3.     143.1,. 

n,  6.    161.  b.  n.  6.     152.  a.  n.  1,  2,  3.  6. 

218.  b.  a.  1. 

Reverter, 

Whether  land,  given 

pie,  shall    "  ■ 

the  lord,  i 
13.  b.  0.5 


corporation  in  fee  nini- 
e   donor,  or  escheat  to 
the  corporation  is  dissolved, 
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The  king'*  possibility  of,  whether  barred,  before 
the  statute  de  cfoati ,  by  alienation  pmt  proUm 
sutcitatum,  19.  b.  n.  1. 

Fonnedon  in  reverter,  115.  a.  n,  1. 

Reviver,  of  a  lease  avoided,  46.  a.  n.  7. 

Revocation, 
Power  of,  818.  a.  n.  2.     842.  b.  n,  1.  III. 

S79.  b.  n.  1. 
And   Appointment,  powers   of,  371.   b.  n.  1. 

VII.  1. 3. 
See  more  concerning  Revocation,  69.  a.  n.  3. 
111.  b.n.S.    305.  b.  ml.    236.  b.  n.  1. 

Paramount,  55.  b.  n.  10. 
Of  possession, 

Of  a  disseisee,  877.  a.  n.  1. 

Apparent  or  presumptive,  ibid.  239.  a.  n.  1. 
Common  right,  261.  a.  n.  1.    298.  a.  n.  2. 
A  public  right,  261.  a.  n.  1. 
Future  and  contingent  rights,  265.  b.  n.  1. 
Of  disseisor  and  disseisee,  266.  a.  n.  1,  &  n.  (A). 
Of  property,  277.  a.  n.  1 . 
Cannot  die,  278.  b.  n.  1. 
Merger  of  a  right,  ibid. 

See  more  concerning  Rights,  29.  a.  n.  6.  265.  a. 
n.  1. 

Rights  (  The  Bill  of),  120.  a.  n.  4. 

Riot,  what  is,  257.  a.  n.  S. 

Roads, 
How  seisin  of  a  road  is  to  be  pleaded,  17.  b.  n.  4. 
Where  action  on  the  case  will  lie  for  not  repair- 
ing, 56.  a.  n.  2. 

Robbery f  89.  a.  n.  5,  6. 

Rohan 

Edition  of  Littleton,  28.  b.  n.  2.    SO.  a.  n.  6. 

Roll*  of  Parliament,  cited, 

6  Ed.  2.  M.  27.  Knighthood,  69.  a.  n.  7. 

8  Ed.  2.  M.  7.  Fines  for  alienation,  42.  a.  n,  2. 

9  Ed.  2.  M.  4.  Bastard,  123.  b.  n.  1. 
14  Ed.  2. 8  M.4.  Escuage,  72.  a.  n.  5. 

19  Ed.  2.  M.  Knighthood,  69.  a.  n.  7. 
9  Ed.  3.  M.  17.  Knighthood,  ibid. 

20  Ed.  3.  N.  13.  Escuage,  69.  b,  n.  3. 

21  Ed.  3.  N.  16. 44.  Escuage,  ibid. 
25  Ed.  3.  N.  23.  Escuage,  ibid. 

29  Ed.  3.  N.  18.  Fines  for  Alienation,  Licence, 

43.  a.  n.  3. 
5  Rieh.  2.  N.  67.  Escuage,  ibid. 
13  Rich.  2.  N.  32.  Purchase  by,  and  descent  to 

the  crown,  15.  b.  n.  4. 
5  Hen.  4.  N.  24.  Commission  of  array,  71.  a.  n.  1. 
1  Hen.  5.  N.  17.  Escuage,  69.  b.  n.  3. 
'  5  Hen,  5.  pars  2.  N.  9.  Escuage,  69.  b.  n.  3. 
'  8  Hen.  5.  N.  15.  Alien,  Dower,  31.  b.  n.  9. 

139.  b.  n.  4. 
9  Hen.  5.  N.  pro  oomitissa  Arundell,  Alien,  Dower, 

129.  b.  n.  4. 
"  9  Hen.  5.  N.  9.  Alien,  Dower,  31.  b.  n.  9, 

3  Hen.  6.  N.  29.  Special  act  of  parliament  for 
giving  mesne  value  to  the  wife  in  eatu  comi~ 
tiisc  March*,  33.  a.  n.  4. 

4  Hen.  6.  N.  51.  King,  Tail.Warrantv,  572.  b.  n.3. 
,  9  Hen.  0.  N.  20.  Indenization  of  one  born  in 

Wales,  129.  b.  ri.  6. 
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Rolls  of  Parliament,  cited, 

11  Hen.  6.  N.  57.  Wardship,  77.  a.  n.  1. 

18  Hen.  6.  N.42.  Wardship,  ibid. 

18  Hen.  6.  N.43.  Knighthood,  69.  a.  n.  7. 

18  Hen.  6.  N.  58.  Homage,  64.  a.  n.  3. 

20  Hen.6.N.  18.  C.  2.  Attaint, Outlawry,  128.  a. 

n.  1. 
23  Hen.  6.  N.  26.  Indenization,  129.  b.  n.  6. 
28  Hen.  6.  N.  12.  Knighthood,  69.  a.  n.  7. 
38  Hen.  6.  N.  29.  Fines  for  Alienation,  43.  a.  n.  3. 
3  and  4  Ed.  4.  N.  42.  Feme  Covert,  Treason, 

133.  a.  n.  4. 

Rolls  of  Parliament, 
Of  a  private  act,  98.  b.  n.  1. 
See  more  concerning  Rolls  of  Parliament,  133.  b. 
n.  1.    260.a.n.l. 

Roman 
Law  of  the  12  tables,  11.  a.  n.  2. 
Law  of  succession,  88.  b.  n.  6. 
Language,  as  to  the  formation   of  nouns  from 

verbs,  by  the  addition  of  men*  to  the  latter, 

110.  a.  n.  1. 
Policy,  in  Britain,  whether  similar  to  that  of  the 

Saxons,  as  to  territorial  government  and  officers, 

168.  a.  n.5.7. 
And  English  law  are  similar,  as  to  a  provision  in 

the  statute  of  distribution,  ,176.  b.  n.  10, 
Law  contrasted  with  the  feudal,  191.  a*  note, 

sect  VI.  3,  4,  5. 
-  •  -  invested  the  heir  with  the  absolute  domi- 
nion over  the  inheritance,  ibid.  sect.  VI.  5. 
See  more  concerning  Roman   Law,  80.  a.  n.  1. 

89.  b,  n.  6.    123.  b.  n.  2.    126.  a.  n.  2. 

Roman  Catholics, 

Disabilities  of,  under  11  and  12  Wm.  III.  c.4, 
and  cases  on  the  construction  of  that  statute, 
8.  a.  n.  8. 

The  offence  of  pntmuture,  arises  from  paying  to 
the  papal  process  that  obedience  which  belongs 
to  the  king  alone,  391.  a.  n.  2. 

On  the  laws  passed  prior  to  the  Reformation  for 
restraining  papal  provision,  ibid.  I. 

The  several  statutes  and  regulations  against 
offenders  in  this  respect,  stated  from  Mr.  justice 
Blackstone,  ibid.  I. 

On  the  laws,  which,  after  the  Reformation,  were 
passed  against  those  who  continued  in  commu- 
nion with  the  see  of  Rome,  ibid.  II. 

These  laws  enumerated,  with  the  penalties  for 
enforcing  them,  ibid.  II. 

1.  Against  their  religious  worship,  ibid. 
II.  1st. 

2.  -  -  -  the  education  of  their  children 
in  their  tenets,  ibid.  II.  1st 

3.  -  -  -  non-conformity  to  the  refigioa 
of  the  established  church, 
ibid.  II.  2d. 

The  distinction  between  popish  recusants,  and 
recusants  generally,  arose  from  35  Elis.c.2, 
ibid.  II.  2d. 

Other  dissenters  relieved  by  1  Will.  ibM,  IL  2d. 

The  difference,  under  35  Eliz.  c.  2,  between 

1.  Papists, 

2.  Popish  recusants, 


3.  Popish  recusants  convict,     I 
Penalties  on  recusancy,  U>id.  II,  2d, 


iibid.  II.  2d. 
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Roman  Catholict, 

Paailiet  sad  dJMbilihct  following  the  nhm\  to 
take  Ibo  oath  of  supremacy,  and  against  [no 
substantiation,    and    the    declaration   against 
popery,  ibid.  II.  i. 
Refusal  to  take  die  oath  of  supremacy,  on  requi- 
sition by  two  magistrates,  (mounted  to  a  con- 
viction of  recusancy,  ibid.  II.  S. 
Ihe   person*    reftj 
counsellors,  4c. 
Effect'  of  Ibe  eorpoiation  let  an  persons  neglect- 
ing to  receive   tbe  Lord'*   rapper,    according 
to  tbe  rites  of  tbe   enured  of  England,    ibid. 
11.4. 
Refusal  to  make  tbe  declaration,  against  trannib- 
stintialion  disqualifies  from  all  offices,  civil  and 
military,  ibid.  II.  fi. 
Refusal  to  make  tbe  declaration   against  popery 
disqualifies   from  being    a   member    of   either 
bouse  of  parliament,  ibid.  II  ■  6. 
Befoul  to  take  the  oaths  of  allegiance,  supre- 
macy, tec  created  a  personal  inability  in  recu- 
s  above  the  age  of  sixteen,  to  take  landed 
~"~     in  Favour  of  tbe  protettasU  neit  of 

ii.ibid.lL7. 

Did  not  eitenii  to  prevent  the  right  of  succession 

lo  iheir  hei™,  ibad.  III.  1. 
Alt  muclsaaei  by,    or  in  trust  tor,  such  recusants 

maderoid,ibKL  II.  7. 
Papists  iaqaimckaled  Emm  preaBoting  to  churches, 
hoapjtaJs,  fkcibid.II.  7. 
.  -  -  •  subjected  to  double  land-tax,  ibid.  II.  T. 
-  -  -  obliged    to    inroll    their   deeds  and  wills, 
ftstLILT. 


Unto  then 


RO 


(cxet) 


The  M  Geo.  1st.  established  the  purchase* 
by  proteatants  from  papists  prior  to  claim, 

&c  ibid,  in.  i. 

It  left  papists  personally  becoming  purcha- 
sers, etc.  under  the  disabilities  of  the  act 
of  IS  and  IS  W.  III.  ibid.  HI,  t. 

By  tbe  18th  Geo.  III.  papists  taking  the 
oath  in  that  act  relieved  from  prosecution, 
imprisonment,  and  from  forfeiture  of  lands 
purchased  or  derived  by  descent,  and 
not  tbentofon  litigated,  ibid.  III.  2. 

Case  of  Bunting  p.  Williamson  upon  this  act, 
settled,  that  no  person  could  claim  under 
any  such  previous  litigation,  unless  be 
was,  or  claimed  under,  the  person  who 
had  so  litigated  the  title,  ibid.  III.  a. 


Roman  Catholics, 
The  Mat.  SI  Geo.  J.  t  U,  Ml,  ».  n.a.  III.  j. 
Allows  them  to  be  barristers,  otc  without 
taking  tbe  oath  of  supremacy,  or  making 
tbe  declaration  against  transubsUntiation. 
ibid.  HI. ». 
Probability  that  those  formerly  called  pa- 
pists,  and  taking  the  oath,  will  for  the 
future  be  distinguished  by  the  name  of 
Roman  catholics,  ibid.  III.  3. 
Tbe  »t»t.  41  Geo.  S.  c.  S9,  makes  it  unneces- 
sary that  Soman  catholic*  should  take  tbe 
oath  of  the  1 8  of  Mi  present  majesty,  ibid. 

Till  then  it  was  advisable  to  take  tbe  oath  of 
the  IB  Geo.  1,  to  prevent  all  doubt*  on 
ability  to  take  by  descent  or  purchase, 
ibid.  HI.  1. 

Relieved  from  double  land-tax  by  an  omis. 
lion  of  that  clause  in  the  annual  act,  ibid. 


Protestant  dis- 


Comparative    situation    betwe._       

scoters  and  Roman  catholics,  ibid.  IV. 

All  penalties  against  such  dissenters,  under 
the  toleration  and  corporation  acts,  equally 
affect  papists. 
Roman  catholics  are  subject  to  several  penalties 


1.  Theyca 

2.  They    c 


r  members  of  par- 
liament, 
S.  They  cannot  present  to  ad. 


Reasons  submitted  evidently  to  show  there  is 
no  policy  in  denying  to  Roman  catholics  the 
privilege   of  presenting  to   ad  vow-sons,    ibid. 

Legislative  provisions  for  establishing  tbe  election 
and  act*  of  penons  elected  contrary  to  the 
corporation  act,  ibid.  IV.  2. 

Dissenters  not  eligible  to  an  office,  are  not  fine- 
able  for  refusing  to  take  that  office  upon  them- 
selves, ibid.  1 V.  2.  *^ 

Annual  act  of  indemnity  for  penons  not  Qualify- 
ing for  offices,  ibid.  IV.  a.  ' 

Whether  Roman  catholics  are  liable  to  serve  in 
the  militia,  considered,  ibid.  IV.  S. 

Whether  liable  to  serve  on  juries,  ibid.  IV.  4. 

Appear  to  be  entitled  to  be  summoned  to  tbe 
meeting*  of  British  factories,  ibid  I V.  S. 

A  factory  is  no  corporation  within  tlie  corporation 
act,  ibid.  IV.  t.  ^ 


Tbe  non-attendance  of  Roman-catholics  at  former 
periods  raises  no  objection  against  their  right, 


Remedy  and  consequence  in  case  of  refusal   ibid. 

IV.  9. 
Whether  Roman  catholics  may  hold  office*  tWT- 

cisible  abroad,  ibid.  IV.  0. 
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Roman  Catholics, 
Opinions  drawn  from  the  test  and  corporation 
acts,  that  they  may  be, 
1st.  Ambassadors  to  foreign  courts. 
2dly.  Officers  under  the  East  India  Com* 
pany,  &c.  ibid.  IV.  6. 
Royal  Family,  88.  b,  n.  16.    199.  b.  n.  1. 

Ruff  heads  Statutes  at  large,  215.  a.  n.  (B). 

Rule, 

Of  construction,  where  a  devise  may  operate 
either  in  execution  of  a  power  derived  from  an 
interest,  or  in  execution  of  a  power  specially  re- 
served, 112.  a.  n.  1. 

In  Shelley's  case,  22.  b.  n.  2,  3.  299.  b.  n.  1. 
See  also  Shelley's  case. 

s. 

Saint  Georges  Channel,  107.  a.  n.  6. 

Salic  Lavo  of  Descent,  325.  b.  n.  2. 

Salt, 
Of  offices,  120.  a.  n.  3. 
Time  of,  113.  a.  n.  2,3. 
Power  of,  113.  a.  n.  2.    181.  b.  n.  3.    342.  b. 

n.1.11. 
Of  estates  of  crown  debtors,  under  25  Geo.  3. 

c.  35.    209.  a.n.  1.1V. 
And  exchange,  power  of,  271.  b.  n.  1.  VII.  2. 

342.  b.  n.  1.  II.  VI.  1. 
Power  of,  in  executors,  342.  b.  n.  1 .  III. 
Usual  powers  of,  342.  b.  n.  1.  IX.  1. 
Sanctuary, 
Privilege  of,  92.  b.  n.  2. 

Satisfaction 
Of  dower,  in  equity,  by  a  devise,  or  otherwise, 
36.  b.  n.  1.  6. 

Saving 
Clause,  in  a  private  act,  98.  b.  n.  1. 
In  a  judgment,  as  in  case  of  felony,  for  what  it 
will  serve,  305.  b.  n.  1. 

Scire  facias  in  Chancery,  169.  a.  n.  2. 

Scotland, 
Lord  Coke's  doctrine  in  favour  of  the  post  nasi  of, 

incidentally  referred  to,  141.  b.  n.  2. 
Restraints  upon  the  alienation  of  lands  there, 
224.  a,  n.  1. 

Scilicet, 
Import  and  effect  of  the  term,  180.  b.  n.  1. 

Sea 
Wall,  59.  b.  n.  2. 
The  Caledonian,    Deucaledonian,    or   Scottish, 

107.  a.  n.  6. 
Dominion,  ibid. 
The  four  seas,  ibid. 
The  British  seas ,  ibid. 
Persons  born  beyond  sea,  129.  a.  n.  2. 
See  Infra  quatuor  maria,  Jus  maris. 

Sealing, 

Of  a  deed  by  a  dean  and  chapter,  with  or  with- 
out a  letter  of  attorney  to  deliver  it,  36.  a.  n.  5. 

Of  a  lease,  the  want  of,  on  the  part  of  one  of 
several  lessees,  may  be  supplied  by  agreement, 
so  as  to  charge  him  with  the  rent,  but  not  so  as 
to  make  him  party  to  a  condition  in  gross, 
230.  b.  n.  1. 


Sealing, 
By  sealing  a  deed,  one  who  is  no  party  to  it,  may 
covenant  with  one  who  is  a  parry,  231.  a. 
n.  1*. 

Seamen 
Apprentices,  their  wages,  in  certain  cases,  do  not 
belong  to  their  masters,  117.  a.  n.  1. 

Seek, 
Different  imports  of  the  term,  151.  b.  n.  5. 

Secular 
Chaplain,  135.  b.  n.  2. 
Priest,  136.  a.  n.  1. 

Seigniory, 

Suspended  and  revived,  IS.  a.  n.  4.    148.  b.  n.  2. 
Extinguished  or  not,  by  what,  52.  a.  n.  7.  152.-b. 

n.4. 
Granted  by  fine,  319.  b.  n.  (A). 
See   more  concerning  a  Seigniory,  29.  b.  n.-2. 

67.  b.  n.  1.     150.  b.  n.  3.    202.  b.  n.  1. 

Seisin, 
Of  a  reversion,  will  not  take  away  the  disability 

of  half  blood,  14.  a.  n.  6. 
In  demesne,  15.  a.  n.  3. 
In  demesne  as  of  fee,  17.  b.  n.  2. 4. 
In   deed,  obtained  by  possession  of  lessee  for 

years,  29.  a.  n.  3. 
Of  remainder  expectant  on  estate  tail,  sufficient  to 

make  it  grantable  or  forfeitable,  14.  b.  n.  4. 
What  sufficient  to  make  a  pouessio  fratris,  29.  a. 

n.  3. 
What  to  entitle  to  curtesy,  29.  a.  n.  3,  4. 
Livery  of,  48.  a.  n.  2,  3. 
In  dominico  suo  ut  de  feodo,  184.  a.  n.  4. 
In  law,  239.  b.  n.  1.    266.  b.  n.  (A). 
Technical  meaning  of  the  word,  266.  b.  n.  1. 
Is,  in  deed,  in  law,  actual,  or  expectant,  ibid. 
Defeated  as  to  some  persons,   and   not  against 

others,  278.  b.  n.  1. 
A  tortious,  may  be  a  sufficient  seisin  in  a  writ  of 

right,  280.  b.n.(B). 
Of  rent  under  the  statute  of  uses,  315.  a.  n.  1. 
Actual,  as  defined  by  Lord  Mansfield,  330.  b.n.  1. 
See  Pleading,  15.  a.  n.  3,  &c.  Jointenants,  186.  b. 

n.  6. 
See  more  concerning  Seisin,  17.  b.  n.  3.  26.  a.  n.  1. 
29.  a.  n.  5.     31.  a.  n.  4.  6.    31.  b.  n.  3,  4.  7, 8. 
32.  b.  n.  4.  S3,  a.  n.  1.  5.  40.  a.  n.  2.  47.  b.  n.  9. 
68.  a.  n.  6.  115.  a.  n.  4,  5.  311.  a.  n.  1. 

Seizure, 
Of  serjeanties  aliened  without  license,  43.  a.  n.  3. 
By  the  king,  without  matter  of  record,  119.  a.  n.  I. 
Of  a  villein,  135.  b.n.  2. 
Of  land,  for  default  of  service,  by  a  process  in  the 
lord's  court,  142.  a.  n.  2. 

Senatores, 
Whether  the  word  was  applied  by  the  Romans 
whilst  in  Britain,  in  a  sense  corresponding  to 
the  aldermani  or  earles,  of  the  Saxons,  168.  a. 
n.  7. 

Sentence, 

Of  the  ordinary,  that  by  reason  of  a  previoas  con- 
tract between  them,  B.  shall  recover  .d.farber 
husband,  notwithstanding  A.'s  marriage  with 
C.    (9&10E.  l.),33.  a.  n.  10.       •  ^ 

Interlocutory,  or  definitive,  in  the  civil  an#  i 
law,  168.  a.  n.  2. 
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Sequestration, 

Of  property,  and  imprisonment  of  the  party,  by 
the  chancellor,  for  disobedience  to  his  directions, 
191.  a.  note,  sect.  VI.  11. 

Sergeants  at  Law, 
Their  antiquity  and  dignity,  17.  a.  n.  2. 

Sergeanty, 
Seised  for  alienation  without  licence,  41.  a.  n.  3. 
Grand,  might  be  due  out  of  as  well  as  within  the 

realm,  106.  b.  n.  1. 
Grand  and  petit,  their  several  natures,  106.  b. 

n.2. 
Grand,  honorary  part  of,  still  continues,  108.  a. 

n.1. 
How  affected  by  12  Car.  2. 108.  a.  n.  1.   108.  b. 

n.  1. 

Servants, 
Interest  of  masters  in  property  acquired  by  their 
personal  labour,  117.  a.  n.  1. 

Services, 
The  honorary,  of  grand  serjeanty,  are  expressly 

served  by  12  Cha.  2,  c.  24, 108.  a.  n.  1. 
How  affected  by  the  lord's  purchase  of  part  of  the 

land,  148.  b.  n.  5. 
Grant  of  what  passes  by,  162,  a.  n.  6. 
See  more  concerning  Service*,  81.  a.  n.  2.  31.  b. 

n.  6.    64.  a.  n.  1.     68.  a.  n.  6.    73.  a.  n.  1. 

83.  a.  n.  2.    85.  b.  n.  1.    93.  a.  n.  2.    141.  a. 

n.  2.   143.  b.  n.6.    148.  b.  n.  1.  162.  b.  n.  1. 

174.  a.  n.  6.  177.  b.  n.  1.    201.  a.  n.  1. 

Servitiumjorinsecum,  107.  a.  n.  6. 

Sessio,  163.  b.  n.  8. 

Settlement, 
The  courts  of  King's  Bench  and  Exchequer  have 

refused  to  apply  to  a  marriage  settlement  lord 

Coke's  rule  on  the  construction  of  heir  $  female 

ef  the  body,  considered  u  words  of  purchase, 

164.  a.  n.  2. 
The  modes  of, 

In  France,  in  Spain,  191,  a.  note,  sect.  VI.  7. 

In  Germany,  in  Scotland,  in  England,  ibid. 
The  chief  objects  of  the  legislature  and  judicature 

of  this  kingdom,  in  their  regulations  upon  the 

subject  of  uses  and  settlements,  271.  b.  n.  1. 

V11I.3. 
Answer  to  the  objection  of  foreigners  against  our 

mmily  settlements,  ibid. 
Account  of  the  origin  and  gradual  progress  of 
.     settlements,  290.  b.  n.  1.  V. 
Of  chattels  real,  should  not  be  by  reference  to 

limitations  of  freehold  property,  ibid.  n.  1.  XII. 
Of  two  estates  with  a  clause  for  shifting  one  of 

mem  on  the  accession  of  the  other  in  order  to 

raise  two  families,  327.  a.  n.  2.  II.  1. 
Of  an  estate  with  a  clause  enjoining  persons  to 

lake  the  name  and  use  the  arms  of  the  settler, 

*&  n.  2.  II.  2. 
.Mfcetimei  settlements  contain  an  improper  in- 

jancnon  for  taking  a  name  and  using  arms, 
*tf*  a.  n.  2.  II.  3. 
The  phu  and  effects  of  a  modern  settlement  in 


SE 


*4-Xli 


or 


bwa.l.V,6. 

t  right  si  renewal,  ibid. 

tk  a.  1.  XIV.  6. 


Severance, 
(Summons  and),  of  a  surviving  parcener,  in  a 

formedon,  173.  a.  n.  4. 
Coparcenary  is  not  severed  if  one  parcener  aliens 

tor  life  only,  176.  a.  n.  1. 
Marriage  articles  entered  into  by  an  infant  are 

not  in  equity  a  severance  of  a  jointenancy, 

246.  a.  n.  1. 

Sheep, 
Whether  they  may  be  distrained,  47.  a.  n.  17. 

SheUeu  s  Case  (The  rule  in), 
Applies  where  an  instrument  contains  a  limitation 
to  the  heirs,  &c.  of  a  person  who  takes  under 
the  same  instrument  an  estate  for  life,  either 
express  or  by  implication,  but  not  if  the  limi- 
tation is  to  the  heir,  lp.  (in  the  singular  num- 
ber), and  the  heirs,  6tc.  of  such  heir,  22.  b. 
n.  2,  3,  4. 
Applies  only  to  those  cases  where  the  limitations 
for  life  and  to  the  heirs,  oic.  are  both  by  the 
same  instrument,  299.  b.  n.  1. 
With  respect  to  a  gift  of  lands  to  two  during  their 
joint  lives,  with  remainder  to  the  right  heirs  of 
the  pre-deceasing  tenant  for  Kfe,  ibid. 
Reference  to  an  observation  of  Mr.  Douglas,  in 

his  Reports,  319.  b.  n.  1. 
As  to  the  operation  of  a  fine  levied  and  a  recovery 
suffered  by  husband  and  wife,  of  lands  before 
settled  by  the  husband  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  his  wife  and  of 
the  heirs  male  of  her  body  by  him  begotten,  for 
her  jointure,  366.  b.  n.  (A.) 
Mr.  Justice  Blackstone's  analytical  observations, 
(in  his  argument  in  Perrin  v.  Blake),  upon  a 
gift  to  A,  and  his  hein,  or  to  A.  and  the  heirs 
of  his  body,  376.  b.  n.  1. 

His  fundamental  maxim  as  to  the  construc- 
tion of  a  devise,  ibid.  I. 
He  divides  rules  of  law  into  three  classes, 
with  respect  to  a  testator's  intention,  and 
considers  the  rule  in  Shelley's  case  of  a 
very  flexible  nature,  ibid.  I. 
He  says,  that  the  real  question  is,  whether 
the  heirs   are  intended  to  take  as  pur- 
chasers or  as  descendants,  ibid.  I. 
His  argument,  and  conclusion,  that  the  rule 
applies  in  Perrin  v.  Blake,  ibid.  I. 
Mr.  Hargrave's  statement  of  the  different  ways  in 
which  the  rule  is  considered  by  its  advocates 
and  its  opponents,  ibid.  II. 
Mr.  Hargrave's  opinion,  that  the  rule  is  impera- 
tive ;  and  opposes  the  intention  when  there  is 
a  concurrence  of  the  circumstances  to  which 
the  rule  applies,  ibid.  II. 
He  considers,  that  the  rule  applies  as  often 
as  the  ancestor  takes  an  estate  of  freehold, 
and  the  heirs  general  or  the  heirs  special 
are  to  take  under  that  denomination,  in  its 
•     general  unqualified  sense,  ibid.  II. 
His  opinion,  as  to  the  policy  of  the  rule,  and 
the  means  of  discovering  whether  the  rule 
is  applicable  or  not,  ibid.  II. 
Mr.  Fearne  s  observations  on  the  rule,  ibid.  III. 
His  opinion  as  to  its  origin,  ibid.  III. 
His  reasons  for  questioning  the  grounds  of  the 

determination  in  Perrin  v.  Blake,  ibid  III. 
His  statement  of  lord  Thurlow's  observations 
em  the  rule,  ibid.  IV. 
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Shelley*  case,  (The  rule  in), 
Mr.  rearne's  hypothetical  conclusion,  that  lord 
Thurlow's  doctrine  embraces  the  subject,  to  the 
full  extent  of  his  expression,  ibid.  IV. 
Mr.  Butler's  discussion  of  the  grounds  and  appli- 
cation of  this  rule,  ibid.  V. 
His  discrimination  of  the  leading  points 
upon  which  the  decision  of  the  question 
must  ultimately  turn,  ibid.  V.  1. 

1.  Whether   the   express  declaration, 

that  the  heirs  snail  take  by  pur- 
chase, will  exclude  the  rule. 

2.  Whether  words  of  implication  will 

have  this  effect. 
2.  Whether  it  is  sufficient,  that  k  is 
the  intention  that  the  ancestor  shall 
take  for  life  only. 

4.  Or,  it  must  also  appear  that  the  heirs 

are  to  take  as  purchasers. 

5.  Whether  it  must  appear  how,  and 

what  estates  they  are  to  take. 

6.  How,  and  what  estates,   the  heirs 

can  take  when  the  ancestor  has  an 
estate  of  freehold,  ibid.  V.  1. 

If  the  rule  is  absolutely  inflexible,  is  it  so  because 
it  is  against  the  law  of  the  land  to  make  the 
heirs  take  by  purchase  in  devises  of  this  na- 
ture ?  ibid.  V.  2. 

Or,  in  consequence  of  a  fixed  and  unalterable 
point  of  construction  1  ibid.  V.  8. 

If  a  testator's  intention  is  against  the  rules  of  law 
and  equity,  such  intention  cannot  have  effect, 
ibid.  V.  ft. 

How  to  determine  whether  a  testator's  intention 
is  such  as  the  rules  of  law  and  equity  admit, 
ibid.  V.  4. 

Application  of  this  reasoning  to  the  case  of  Perrin 
v.  Blake,  ibid.  V.  5. 

If  the  heirs  in  that  case  take  by  purchase,  there 
are  but  three  constructions  to  be  put  upon  such 
a  devise,  ibid.  V.  5. 

Statement  and  examination  of  each  of  these  con- 
structions, and  conclusion,  that  the  first  and 
second  constructions  are  not  reconcileable  with 
the  testator's  acknowledged  intention,  and  that 
the  rule  must  apply,  unless  the  third  construc- 
tion is  to  be  admitted,  ibid.  V.  5. 

A  formidable  objection  to  the  third  construction 
is,  that  though  the  estates  to  arise  by  that 
construction  be  such  as  the  law  allows,  still  such 
a  construction  would  be  in  opposition  to  a  series 
of  adjudications  from  18  Ed.  II.  to  17  Geo.  II. 

ibid.  V.  6. 

What  devises  Mr.  Butler's  observations  are  in- 
tended to  apply  to,  ibid.  VI. 

Reference  to  a  treatise  on  the  rule  in  Shelley's 
case*  177.  b.  n.  VI. 

Jieriflt, 

Their  origin  and  office,  168.  b.  n.  7. 
See  more  concerning  Sheriffs,  32.  b.  n.  1.   52.  a. 
n.  6.    115.  a.  n.  10,11.    125.  a.  n.  2.    155.  a. 
n.  2.    157.  b.  n.  7.    161.  a.  n.ft.   198.  a.  n.  3. 
109.  a.  n.  2. 

h  if  ting  Clauses, 

Are  attended  with  singular  nicety,  and  in  framing 
them  many  circumstances  deserve  minute  at- 
tention, S27.  a.  n.  2.  II.  1. 

AAer  limitations  in  strict  settlement  may  be  barred 
by  a  common  recovery,  342.  b«  n*  !•  IX.  2. 
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Shipwreck,  89.  b.  n.  2. 
Shires,  168.  a.  n.  6. 
Stent,  Import  of  the  word,  12ft.  a.  n.  2. 

Simony, 

A  presentation  may  be  void  for  simony,  though , 
toe  person  presented  is  not  privy  to  the  simony, 
120.  a.  n.  1. 

Difference  between  a  presentation  void,  and  one1 
voidable  only,  for  simony,  ib.  n.  2. 

An  incumbent  coming  in  by  a  simoniacal  presen- 
tation is  disabled  to  be  again  presented  to  the 
same  church,  ib.  n.  ft. 

Reference  to  a  treatise  on  the  law  of  simony,  and 
to  a  great  case  respecting  the  validity  of  bonds 
of  resignation,  206.  b.  n.  1. 

Slavery, 
Domestic,  repugnant  to  the  law  of  England,  117.  b. 

n.  ft. 
See  more  concerning  Slavery,  79.  b.  n.  1.    117.  a. 

n.  1.    12ft.  a.  n.  ft. 

Socage, 

In  capite,  85.  b.  n.  1.    87.  a.  n.  1. 

The  etymology  of  the  word  is  uncertain,  86.  a.  n.  1. 

Whether  guardianship  in  socage  is  confined  to  a 

descent,  87.  b.  n.  1. 
Who  shall  be  guardian  in  socage,  88.  b.  n.  2. 
How  affected  by  12  Car.  2,  c.  24, 93.  b.  n.  ft. 
Free  and  common,  108.  a.  n.  5. 
See  more  concerning  Socage,  64.  a.  n.  1.    7S.  a. 

n.  2.    85.  b.  n  1.    87.  a.  n.  1.     107.  a.  n.  4. 

108.  a.  n.  1.     108.  b.  n.  1.     1 11.  b.  n.  1. 4. 

191.  a.  note,  sect.  VI.  11. 

Soil, 
A  prescription  for  a  several  pasture  may  be  madt 

against  the  owner  of  the  soil,  122.  a.  n.  6. 
Whether  such  a  prescription  may  be  made  for  a 

several  piscary,  ibid.  n.  7. 
Whether  the  soil  passes  by  the  grant  of  a  piscary, 

ibid. 
Right  to  the  soil,  261.  a.  n.  1. 
Of  a  port,  ibid. 

Soldarii, 
Amongst  the  ancient  Gauls,  64.  a.  n.  1. 

Soldiers, 
In  actual  service  may  make  nuncupative  wills,  as 
before  the  29  Cha.  2.  c.  ft.  111.  a.  n.  ft. 

Solinus  terra,  5.  a.  ».  7. 

Specialty, 
To  the  ling,  by  recognizance,  obligation  or  other- 
wise, 209.  a.  n.  1. 

Stamp  duty, 
Whether  payable  for  a  surrender  of  a  lease  by  a 
note  in  writing,  ft38.  a.  n.  1. 

Statute  Merchant,  and  Statute  Staple, 

55.  b.  n.  12.  57.  a.  n.  1.  150.  a.  n.  2.  191.  a* 
note,  sect.  VI.  9.  208.  a.  (208.  b.  19th  ed,) 
n.  1.  1st  209.  a.  n.  1.  II.  257.  b.  n.  1. 
979.  b.  n.  1 . 

Statutes, 
Construction  of,  by  equity,  24.  b.  a.  1. 
Where  one  may  elect  to  take  by  statute,  at  at 

common  law,  49.  a.  n.  L. 
Influence  of  the  preamble  in  expounding  the 

enacting  part,  79.  a,  n.  2. 


i  relate  to  any  thing 


Public  or  general,  and  private  or  particular,  dis- 

(ioj^iishfd,  98.  b.  n.  1. 
Tbe  framing  of  the  IS  Car.  8,  C.  84,  m  unjustly 

attributed  to  lord  ll*i.*,  108.  «.  n.  1. 
Affirmative,  do  not  take  away  tbe  common  law, 

US.  a.  n.  8. 
Differeuce  between    a    =tat    and  i 

ISO.  b.  a.  1.  3.     115.  a.  n.  13. 

'y  >»  P" 

declaratory  of  tbe  ci 

11.15. 
Penal,  190.  a.  n.  4. 
Whether  the  statute  of  use*  ca 

which  did  not  exist  at  the 

as  uses  created  by  devise  under  the  statute  of 

wills,  S71.  b.  n.  1.  VTII.  1. 
Of  uncertain  time,  amiuttudina  a  asiita  dtforttta, 

1 15.  a.  n.  IS. 
Laws  of  Henry  the  1st  and  Henry  tbe  2d,  allow- 
ing and  expressly  reoogniting  the  alienation  of 

lands  of  purchase,  where  the  party  bad  no  son, 

191.  a-  note,  sect  VI.  0. 
See  more  concerning  Statutes,  11.  b.  n.  1.    42.  b. 

n.  1.      44.  b.  n.  9.      09.  a.  n.  6.      00.  a.  n.  4. 

110.  a.  n.  5.     IIS.  s.  n.  14,  IS.     11B.  a.  n.l. 

129.  a.  n.  3.  121.  a.  n.l,  181.  b.n.  2.  134.  a. 

n.  5.     141.  b.  n.  2. 

Statute*  cited, 

Mngns  Charta, 

Of  17  king  John,  71.  b.  a.  2. 

Of  king  John,  escnage,  78. 

Of  king  John,  i    ■  ■   -•  — 
110.  a.  n.  4. 

Tonms  or  leeta ;  view  of  frank-pledge ;  pre- 
scription, IIS.  a.  a.  10, 11, 12. 

Amercements,  127.  a.  n.  1.  ... 

Subinfeudation,  191.  a.  note,  sect.  VI.  6. 

Debtors  to  tbe  king,  101 .  a.  note,  sect.  VL  9, 
9  Hen.  S,  magna  charta,  c.  I,  wards,  07.  b.  n.  1. 

-  -     -    magna  charts,  c.  6,  81.  a.  n.  1* 

-  -    -   magna  charta,  71.  b.  n.  2. 

-  .     -    t/urta  de  forata,  c.  4,  115.  a.  n.  13. 
30  Hen.  3,  slat.  Merlon,  c  8,  dower;  rent,  33.  b. 

n.  4.     SS.  b.  n.  I. 

-  -     -   stat.  Merlon,  c.  8,  limitation  of  writs, 

-  -     -    statute  of  Merton,    c.   0,    special  bas- 

tardy, 24S.  a.  n.  1. 
tl  Ben.  3,  stat.  Marlhridge,  c.  S,  Cart.  21  H.  >. 

n-  4,  confirmed,  43.  a.  u.  4. 
.    -    -  stat    Marl  bridge,    c    6,    fraud;    costs, 

88.  b.n.  II.     161.  a.  n.  4. 1. 

-  •    -  slat  Marlhridge  c.  18,  distress ;  high- 
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Statute*  cited, 


...   dtbigamt,  c.  6,  JIM.  a.  n.1. 
6  Ed.  i.stat. Gloucester, c.  1.82. b.n. 4.  SI. a. 
n.3.     S7.a  n.l.     SSo.b.  u.l. 

-  -     -  it.Gloucettfir,e.  3.  warrsntiei,  J7S.  b. 

n,». 

-  ■    -  itGloucester,e.4.damsgea;renl;er*. 

MKil,  47.  a.  n.  4.      142.  a.  n.  2. 
143.  b.  n.  S. 

-  -    -  ■tat.Cloucester,c.O,coparcenerijdis- 


13Ed. 

.statWestm.  Il.c.l,  d<dflui,2.a.ti.2. 

n.  1.    20.  a.  □.  1.1,4,5.    24.  b. 

n.3.    12l.a.n.l.    191.*.  note. 

sect.  VI.  7,  B.  224.  a.  n.  2.241.  a. 

n.  4.  IV.  802.  a.  n.  (B).  390.  b. 

n.l.V.2.  820.  b.  n.1.  387.  a. 

n.  8. 1.      331.  a.  n.  1.     372.  b. 

n.S.S7S.b.n.2.    379.  b.  n.1. 

c.  3,  judgment  on  default   is   to    a 

wife's  land,  121.  a  n.  1. 

c.  3,  recovery  by  default  against  tenant 

c  18,  debtors,  191.  a.  note,  sect  VI.  9. 
C.  21.  41,  writ  ceuarit.  143.  a.  n.  3. 
c.  23,  executors :  account,  90.  b.  n.  1. 
c.  24,  writs  in  Chancery,  200.  b.  n.  1. 


...     c.31, exception  ;  judge  ;  erfbr.lSB.  b. 

-    .    -    stat  de  mtrcatoribui ;  debtors,  191.  a. 

note,  sect  VI.  9. 
13Ed.l,statofWinton,asiiseofanns,71.a.n.l. 
18  Ed.  1,  Stat.  Wettm.  III.  quia  emptors,  4i.  a. 

n.2,3.     72.a.n.S.     111. b.  n.1. 

143.  b.  n.  6.    191.  a.  note,  sect 

VLB.     271. b.n.  J.I.I.     127.  a. 

u.2.1.    305-a.n.l.    384.  a.  n.1. 
20  Ed.  1,  stat.  of  vouchers,  386.  b.  n.  (B)." 
34  Ed.  1 ,  it  caij/iuirtim/BJtjotij,  180.  b.  n.  3. 
.   ■   .   -stS,  of  forests,  115.  a.  n.  IS. 
85  Ed.  1,  Hol.rieiuportalu  rfligiowrum;  sramu- 


,,  391.  t 


i.  2.  I. 


I  Ed.  8,  stat.  de  mililiotU,  «1 

9  Ed.  8,  aniculi  cleri ;  parliament,  110.  a.  n.  8, 

10  Ed.  2,  stat.  of  gavelet,  142.  a.  n.  3. 

17  Ed.  2,  de  prttrcratioa  regis,  c.  1.  wardship, 
17.b.n.4.    I2l.b.n.2. 

17  Ed.  2,  it  prcrogativa  rtgii,  c.  0,  aubinfetrda- 
tion,  101.  a.  note,  sect.  VI.  0. 

17  Ed.  9,  stat  2.  modus  facitndi  haatOgiam,  rkc. 


07.  a.  n.  9. 


.  n.  13. 


king,  119.  a 
c.'  9,  license  ;  mortmain,  99,  a 
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Statutes  cited, 
18  Ed.  3,  st  4,  judges,  110.  a.  n.  5. 
25  Ed.  3,  st  2,  king's  children;  natural  born 
subjects,  8.  a.  n.  1. 

•  •    -    it.  S.  c.  2,  advowson,  king,  110.  a. 

n.  1. 

•  *    -    at.  5,  c.  5,  account,  executors,  00.  b. 

n.  4. 

-  -    •    at  6,  c.   17,  debtors,  101.  a.  note, 

sect  VI.  0. 

•  -    -    st  0,  papal  provision,  SOI.  a.  n.  2.  I. 

•  •    -    st  0,  c.  17,    debtors,   101.  a.  note, 

sect  VI.  5. 
17  Ed.  8,  st  1,  c.  1,  papal  provision,  301.  a. 
n.  2. 1. 

•  -    -    st  0,  c.  0,  debtors,  101.  a.  note,  sect. 

VI.  0. 
•1  Ed.  ft,  st  1,  c.  11,  executors  ;  account,  00.  b. 
n.  4. 

04  Ed.  3,  c.  16,  stat.  of  non-claim ;  fines  of  land, 

121.  a.  n.  I.    262.  an.  (B). 
87  Ed.  3,  c.  17,  replication ;  villein,  122.  b.  n.  2. 
S8  Ed.  3,  st  2,  c.  1,  2,  3,  4,  papal  provision,  ibid. 
40  Ed.  3,  (Irish  stat)  against  the  Brehon  law, 

141.  a.  n.  5. 
43  Ed.  3,  c.  3,  tithes  of  $ylva  eetdua,  115.  a. 

n.  15. 

1  Rich.  2,  c 0,  assise, ctstuiqueuse,  101. a. note, 

sect  VI.  11. 

3  Rich.  2,  c.  3,  aliens ;  praemunire,  301.  a.  n.  2. 1. 

5  Rich.  2,  st.  1,  c.  7,  forcible  entry,  257.  a. 

n.  1. 

7  Rich.  2,  c.   12,  papal  provision,   301.   a. 

n.  2. 1. 

12  Rich.   2,  c.   15,  papal  provision,   301.  a. 

n.  2. 1. 

13  Rich.  2,  st  1,  c.  1,  advowson;  king,  110.  a. 

n.  1. 

•  -    •    -    st  2,  c.  2,  papal  provision,  301.  a. 

n.  2. 1. 

-  -    -    -    st  2,  c.  3,  papal  provision ;  praemu- 

nire, 301.  a.  n.  2. 1. 

15  Rich.  2,  c.  2,  forcible  entry,  257.  a.  n.  1. 

16  Rich.  2,  c.  5,  the  statute  of  praemunire,  301.  a. 

n.  2. 1. 
1*  Hen.  4,  c.  14,  appeals;  court  of  chivalry, 
74.  b.  n.  1. 

2  Hen.  4,  c.   3,  papal  provision;  praemunire, 

301.  a.  n.  2. 1. 

-  -    •    -    c.  5,  merchants,  120.  b.  n.  6. 

4  Hen.  4,  c.  8,  disseisor  with  force ;  forcible  en- 

try, 180.  b.  n.  4.    257.  a.  n.  1. 

•  -    -    c  22,  advowson,  king,  110.  a.  n.  1. 

0  Hen.  5,  c.  5,  dispensation,  120.  a.  n.  3. 

8  Hen.  6,  c.  0,  forcible  entry,  257.  a.  n.  I. 

-  -    -    c.  20,  whether  a  statute;  referred  to 

by  22  H.  8.  c  10.    150.  b.  n.  1. 
23  Hen.  6,  c.  8,  sheriff,  turn  obstante  120.  a.  n.  3. 

1  Rich.  3,  c.  1,  cestui  (rue  use,  50.  a.  n.  1. 
.    -    -    c.  7,  fines  of  land,  121.  a.  n.  1. 

4  Hen.  7,  c.  17,  wardship ;  cestui  que  use,  88.  b. 

n.  11. 
t    -    -    c.  24,  fines  of  land;  entry;   actions; 

claim ;  remitter,  121.  a.  n.  1. 101.  a. 

note,  sect  VI.  8.     223.  b.  n.  1. 

252.  b.  n.  1.     200.  b.  n.  1.  V.  3. 

330.b.n.l.    353.b.n.l.    372.  b. 

n.  1. 
10  Hen.  7,  c.  22,  (Irish  stat)  Poyning's  law, 

141.  b.  n.  3. 


ST 


Statutes  cited, 
11  Hen.  7,  c.  20,  entails  of  the  gift  of  a  husband ; 
discontinuance,  200.  b.  n.  1.  V.  3. 
326.  a.  n.  1  .warranties,  373.  b.  n.  2. 

21  Hen.  8,  c.  4,  sale ;  executors,  236.  a.  n.  1. 

200.  b.  n.  1.  IX. 
.    .    •    .  c.  5,  administration ;  baron  and  feme, 
351.  a.  n.  1. 1. 

-  •    •    -  c.  15,  fictitious  recoveries;  lessees, 

200.  b.  n.  1 .  XV.    325.  a.  n.  1. 

22  Hen.  8,  c.  10,  refers  to  8  H.  6,  c.  20,  as  a  sta- 

tute, 150.  b.n.l. 

23  Hen.  8,  c.  6,  debtors,  101.  a.  note,  sect  VI.  0. 

-  -    -    -  c.  10  superstitious  uses,  112.  b.  n.  2. 

-  -    -    -  c.  14,  forcible  entry,  257.  a.  n.  1. 

•  -    -    -  c  15,  costs,  161.  a.  n.  4.  II. 

25  Hen.  8,  c.  20,  sect  7,  election  of  bishops ;  pr«- 

muture,  05.  a.  n.  4.     134.  a.  n.  4. 

26  Hen.  8,  c.  13,  treason,  74.  b.  n.  1. 

-  -    -    -  c.  14,  suffragan  bishops,  04.  a.  n.  3. 

27  Hen.  8,  c.  10,  of  uses,  10.  b.  n.  3.  20.  a.  n.  5. 

20.  a.  n.  6.  48.  a.  n.  3.  50.  a? 
n.  1.  111.  b.  n.  1.  117.  a.  n.  3. 
123.  a.  n.  8.  101.  a.  note,  sect 
VI.  11.  207.  a.  n.  3.  272.b.n.l. 
200.  b.  n.  1.  II.  IV.  V.  5.  XIII. 
208.  a.  n.  2.  300.a.n.l.  330. a. 
n.  1.  338.  b.  n.  2.  342.  b.  n.  1. 
347.  b.n.l.  340.b.n.l.  353.  b. 
n.  1.    367.  a.  n.  1.     384.  a.  n.  1. 

-  -    -    -  c.  16,  inrollment  of  bargains  and  safes, 

147.  b.  n.  4.    48.  a.  n.  3.   220.  a. 
n.  2. 
21  Hen.  8,  c.  1,  partition,  jointenants,  tenants  in 
common,  187.  a.  n.  2. 

-  •    -    -  c.  1, sect  3, partition;  aid,  174. a. n. 4. 

•  -    -    -  c.  3,  gavelkind,  140.  b.  n.  2. 

-  -    -    -  c.  0,  (repealed)  the  new  bishoprics, 

134.  a.  n.  3. 6c  6. 
.    .    -    -  c.  10,  sect  3,  precedency  of  bishops, 

04.  a.  n.  5. 
32  Hen.  8,  c.  1,  of  wills,  20.  a.  n.  5.     111.  b. 

n.  1.4.271.b.  n.l.  VIII.  1.300.  a. 

n.  1.    342.  b.  n.  1. 
.    .    .    .  c.  2.  stat  of  limitation,  83.  a.  n.  2. 

03.  a.  n.  2.    115.  a.  n.  2.  4,  5. 

-  -  c.  16,  sect  13,  aliens,  2.  b.  n.  7. 

-  -  c.  27,  discontinuance ;  remitter ;  baron 
and  feme,  347.  b.  n.  1. 

-  -  c.  27,  entails ;  leases,  200.  b.  n.  1. 
V.  3.    333.  a.  n.  2. 

-  -  c.  28,  leases,  28.  b.  n.  1.    220.  a.  n.  2. 

-  -  c.  31,  {repealed)  common  recoveries 
by  tenant  for  life,  278.  b.  n.  1. 
325.  a,  n.  1. 

•  -  c.  32,  partition ;  jointenants  and  te- 
nants in  common,  187.  a.  n.  2. 

-  -  c.  34,  condition ;  assignee  of  a  rever- 
sion, 215.  b.  n.  1. 

-  -  c.  36,  fines  of  land,  121 .  a.  n.  1.  I91.i» 
note,  sect  VI.  8.  223.  b.  n.  1. 
372.  b.  n.  1. 

•  -  c.  37,  executors ;  rents,  146.  b.  n.  I. 

-  -  c.  37,  rent  charge  pur  outer  vie ;  exe- 
cutors, 162.  a.  n.  4.    162.  b.  n*t. 

-  -c.  38,  marriage;  levitical  iliii|sjbi 
235.  a.  n.  1.  & 

Hen.  8,  c.  23,  treason,  74.  b.  n.  1.  « 

•  •  c.  30,  court  of  augmentation;  T.^jBak 
bill;  tithes,  150.  a.  n.  4. 
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Statxlei  tiled, 
Mriea.8,  c.  II,  entails;  debtors  to  the  crown, 
lVl.a.  note,  seel.  VI.  8.  9.  SOS.  u. 
n.  1. 
M  Hen.  8,  c.  ft,  of  wills;  30.  a.  n.  S.  88.  b. 
ii.ll.  111.  b-n.  4,  5.  271.  b. 
n.1.  VI11.1.  109.a.n.l.  I48.b. 

-  •    •     -c.30,  entail;  king,   378.  b.   n.  I,  I. 

•71.  a.  n.  3. 

•  -    -     -  C.  80,  Wales,  289. 1.  n.  1. 

M&MHen.S,  c.  6,  ill,  of  wills,  171   a.  n.  1. 

-  -    •     -  c.  26,   s.  74,  jury  in  Wales,  119.  a. 

n.1. 

-  •    .     -c.a8,s.Wl&128,gave]kindin  Wales. 

175.  b.  D.  1. 

U  Ha.  8,  C.  2,  treason,  74.  b.  n.  1. 

-  -     •     •  c.  1,  King'n  style,  7.  b.  n.  4. 

•  •    -    -  c.  6,  jurora  m  corporate  towns,  878.  a. 

D.1. 

17  Hen.  8,  C.  13,  tithes  is  Loudon,  159.  s.  n.  4. 

-  -    -     -  C.  90,  >.  2,  1,    4,    tenure  in    cay  ill, 

108.  a.  n.  3. 
1  Ed.  0,    C.    S,    bishopricks ;    dower;    treason, 
41.  a.  D.  4, 6.     1S4.  a.  n.  3,  4,  h  5. 

-  -    -    t  1,   i.   1,  J,   I,    tenure  in    copili, 

108.  a.  a.  3. 
»    .    -    c.  12,  bigamy,  80.  b.  n.  1. 
3b  lEd.  ft.  c.  8,  office  (bond;    heir  ;  age  ;    Id. 

terpleader,  841  a.  n.  3. 
Sit  6  Ed.  6,  c.  11,  dower;  treason,  41.  a.  a.  4. 

-  -    -    c.  14,  against  engrossing  corn,  1U.  a. 

n.1. 

-  -    -    c.  16.  against  the  sale  of  offices,  180.  a. 

n.1. 
lMa.stat.8,  c.2,  ae  to  lEd.6,  c.9.    114.  a. 


B.S. 

4  At  S  P.  at  M.  c.  8,  gnaidiansnip,  88.  b.  n.  13. 
W.b.n.  I. 

1  EKi.  c.  1,  as  to  1  Ed.  0,  C.  3,   120.  a.  a.  3 ; 

oath  of  supremacy,  114.  a.  n.  6. 

-  -    .  c.l,  oath  of  supremacy,  191.  a.  n,  2.  II.  S. 

-  .    .c.8,SeeofRome,191.a.n,S.H.l. 

2  Elii  (Irish  act)  c.  4,  s.  1,  bishops  of  Ireland, 

96.  a.n.4.      114.  a.  n.  6. 
9  Elit.  c.  1,  oath  of  supremacy,  120.  a.  n.  1. 
8  Elk.  C  2,  coats,  161.  s.  n.  4.  s.  3. 
11  Eta.  e.  4,  debtors  to  the  crown,  191.  a.  note, 

sect  VI.  9.    809.  a.  n.  1.  III. 
.    .    •  e.  *,  fraud,  1.  b.  n. 9.   800.  b.  n.1.  XIII. 
■    -    -c.  7,    bargain    and   sale;     bankruptcy, 

880.  a.  n.  2. 


Statute*  cited, 
37  Elii.  c.  4,  fraud,  390.  b,  n.  I.  XIII. 
-     -         c.o,  demurrer,  73.  a.  a,  1. 


tiou,  339.  b.  n.  1. 

39  Elii.  c.  8,  See  of  Rome,  191.  a.  n.  9.  IL  1. 
■1  Elii.  c  11,  forcible  entry,  3J7.  a.  n.  1. 
IS  Elite.  1,  and  3.  13,  abjurntiou.  of  the  realm, 
93.  b.  n.  8. 

•  •     -  c.a,  See  of  Rome,  191.  a.  n.  8.  II.  1,8. 
39  Elii.  c  7.  (sspsrso),  debtors   to   the  crown, 

191.  a.  note,  aact.  VI.  9.    809.  a. 
n.1.  III. 
41  Eli*,  c.  8, s. 11,  dut™.  for  poor's  rale,  47.  a. 
n.  18. 

•  ■     -  C.  4,    entails;     charitable    institutions, 

191.  a.  note,  sect  VI.  8. 
1  Jam.  1,  c.  4,  See  of  Roma,  891.  a.  n.  a.  II.  1. 

•  -     -    -  c.  11,  polygamy,  80.  b.  n.  1. 

-  -     -     -  e.  28,  elecboo  of  bishops,  114.  a.  n.  5. 
S  Jam.  1,  c.  4,  oath  of  allegiance  and  obedience, 

•91.  a.  n.  3.  II.  8. 

-  ■    .     -c.  4,  5,  See  of  Rome,  191  .a.  nJ.  II.  I. 


n.  8,  II.  7. 


c.9, 

&c.  180.  a.n.4.! 
4  Jam.  1,  c.  >,  coats,  101.  a.  n 
7  Jam.  1,  c  fl,  See  of  Homo,  S91.  a.n.  3.  II.  1. 
31  Jam.1,  c.  8,  limitation  of  king's  title,  119.  a. 


1,121.1 


:.18,oiB. 

a.  a. 


•    -    .    •  c.  19,  forcible  entry ;  lessees ;  copy- 
bold,  897.  a.  n.  I.    897.  b.  u.  1. 

-  -     -     -c.  16.  stat.  of  limitations,  115.  a.  n.  2. 

119.  a.  o.  7.     250.  a.  o.l. 

-  -     -     -  c.  17,  interest ;  usury,  4.  a,  n.  1. 

-  -    -      -  c.  19,  entails  ;  bankrupts  ;  craditoii  of 

traders,  191.  a.  note,  sect,  VI.  8. 

-  •    -     -  c.  38,  military  provision,  71.  a.  n.  1. 

.    -    -    -  c.  88,  i.  T,  privilege   of  sanctuary, 
98.  b.  n.  % 

I  Car.  1,  c.  9.  See  of  Rome,  191.  a.  n.  9.  II.  1. 
10  Car.  l,c.  30,  prerogative;  fines,  09.  a.  n.  7. 
12  Car.  9,  c.  13,  interest ;  uiury ,  4.  a.  u.  1. 

.    •     .     •  c. 84,  tenures;  guardian;  aids,  39. b. 

n.1.  41.  a.  a.  9.  43.  b.n.8.  67. b. 

n.1.  OS.b.n.S.  71. a.  n.1.  74. b. 

n.1.  76. a.  o.l,  89. a. n.1.  88. b. 

n.  1 3. 1 5, 1 6.  91 .  a.  n,  1 .  91.  b.  n.  3. 

108.  a.  n.  1,3.5.     108.  b.  n.  1. 

lll.b.n.1.  109.  a. n. 2.  sect. ft,  6. 

191.  a.  note,  sect  VI.  4.   871.  b. 

n.  l.VIII.l. 
18  Car.  9,  c.  94,  a.  1,  a,  homage  ancestrel,  106.  a. 

-  -     -     -  c  94,  a.  8,  rents ;  relief,  162.  b.  n.  8. 

-  -     -     -  c.  84,  i.  7,  copyhold  tenure ;  frankal- 

moigne ;  100.  b.  n.  1,  141.  b.  n.  4. 

II  Car.  9,  it.  1,  c.  9,  petitions  to  the  king,  or 


-  -     -     -  St.  9.  c  1,  corporation    act,  191.  > 

n.  3.  II.  4.  VI.  4.  8. 

-  .     -     -  st.  9,  c.2.  coats,  161.  a.  n.  4.  II. 

13  9:  14  Car.  3,  c.  4,  act  of  uniformity,   191.  a. 

n,  9.  IV.  1. 
16  Car.  9,  C  I,  parliament,  110.  a.  n.  6. 
18  &  17  Car.  9,  c.  8,  rims ;  amercements,  199.  a. 

n.  3.     187.  a.  n.  1. 
IT  Car.  9,  c.  6,  s.  1,  damages,  U.  a.  n.  8. 
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Statutes  cited, 

22  Car.  2,  c.  1,  conventicle*,  47.  a.  n.  18. 

22  &  23  Car.  2.  c.  1,  (the  Coventry  act),  maim- 
ing, 127.  a.  n.  2. 

.....  c.  10,  stat.  of  distribution,  176.  a. 
n.  5.    Ml.  a.  n.  1. 

.  .  .  .  .  c.  10,  s.  5,  advancement ;  doable 
portions,  176.  b.  n.  10. 

25  Car.  2,  c.  2,  test  ,act ;  see  of  Rome,  126.  a. 
n.  2, 4.    232.  a.  n.  1.   301.  a.  n.  2. 

II.  1. 5.  HI.  3.  IV.  4. 6. 

29  Car,  2,  c  3,    frauds    and  perjuries;   wills; 

estates  pur  outer  via,  41.  b.  n.  4. 
48.  a.  n.  1. 3.  30.  a.n.  2.  Ill*  a. 
n.3.  111.  b.n.1.  3  &  4.  169. a. 
n.  4.  200.  b.  n.  1.  XIII.  i08.  a. 
n.  1. 

-  -    •    -  c.  3,  s.  3,  leases ;  surrender,  SS8.  a. 

n.  1. 

-  •    »    -  c.  3,  s.  8,  trusts  of  lands,  200.  h. 

n.  1.  X. 

-  -    •    -  c.  3,  $  12,   occupancy ;   estates  pur 

ma*rvi$,  41.  b.  n.  5.    208.  a.  n«  1. 

-  -    -    -  c  3,  s.  23,  administration;  baron  and 

fane,  351.  a.  n.  1. 

30  Car.  2,  st  2,  c.  1,  recusancy ;  declaration  to 

be  made  by  members  of  parliament, 
301.  a.  n.  2.  II.  6, 7.  III.  2.  IV.  L 

1  W.  &  Ma.  sess.  1,  c.  8,  oaths   of  allegiance 

and  supremacy,  301.  a.  n.  2.  II,  3. 

III.  3. 

-----  seas.  1,  c.  0,  recusancy,  SOU  a. 

n.  2.  III.  3. 
.....  sess.  1 ,  c.  18,  toleration  act,  301.  a. 

n.  2.  II.  2.  IV.  1. 
-----  sess.  1,  c  26,  recusancy ;  advow- 

sons,  &c.  391.  a.  n.  2.  II.  7. 
•    -    -    -    -  sess.  2,  c.  2,  art.  5,  bill  of  rights ; 

right  to  petition  the  king,  257.  a. 

n.  3. 
sess.  2.  o.  2,  s.  12  6c  13,  bill  of 

rights,  120.  a.  n.  4. 

2  W.  &  Ma.  stat.  1,  c.  6,  distress  for  rent,  47.  a. 

n.  16.  47.  b.  n.  7.  162.  b.  n.  6.  III. 

3  W.  &  Ma.  c.  14,  fraud,  200.  b.  n.  1.  XIII. 
4W.&  Ma.  c.  2,  will ;  custom  of  the  province 

of  York,  176.  b.  n.5. 

4  &  5  W.&  Ma.  c.  16,  mortgages,  205.  a.  n.  1. 

Sdly. 
.    .    .    •    -  c.  24,  jurors,  272.  a.  n.  1. 
6W.&  Ma.  c.2,  triennial  parliaments,  110.  a. 
n.  6. 

7  &  8  W.  3,  c.  6,  tithes  under  40  s.  150.  a.  n.  4. 

-  -    -    -    c.  27,  oath  of  supremacy ;  elections ; 

see  of  Rome ;  301.  a.  n,  2*  II.  1. 

IV.  1. 

.    -    -    -    c.  34,  Quakers  ;  tithes  under  10 I. 

169.  a.  n.  4. 
....     c. 37, mortmain,  license, 00.  a. n.  1. 
'-    -    -    -    e.  38,  will;  custom  of  Wales,  176.  b. 
n.  5*  ... 

8  &  0  W.  3,  c.  11,  costs,  161.  a.  n.  4.  II. 

-  -    -    -    c.31,writofpartition,160.a.n.2.I. 
106t  11  W.2,cl6, posthumous  child ;  remainder; 

mesne  profits,  11.  b.  n.  4.  55.  b.  n.  8. 

11  6c  12  W.  3,  c.  4,  oaths  of  allegiance  and  su- 

premacy, &c.  8.  a.  n.  8.    301.  a. 
n.  2.  II.  7.  III.  1,  2,  5. 
....    c.  6,  descent  through  aliens,  8.  a.  n.  2. 

12  fii  13  W.  3,  c.  2,  naturalization,  120.  s>  n.  1. 


ST 


Statutes  cited, 
13  W.  3,  c.  6,  abjuration  of  the  pretender ;  civil 
and  military  offices;  oath  of  alle- 
giance, 02.  b.  n.  2.    233.  a.  n.  1. 
1  Ann.  st  1,  c.  22,  abjuration  of  pretender, 

02.b.n.  2.    233.  a.  n.  1. 
3&SAnn.  c.4,  registering  of  deeds  in  the  West 
Riding  of  the  county  of  York,  290.  b. 
n.  l.XIIL 

-  -    •    -  c.  5,  will ;   custom  of  province  of 

York,  176. b.  n.5. 

•  •    .    •  c.  6,  s.  17,    apprentices    at    sea; 

wages,  117.  a.  n.  1. 
4  Ann.  c.  16,  demurrer ;  jury ;  attornment,  72.  a. 
n.  3.      110.  b.  n.  2.     157.  a.  n*.  4. 

300.  a.  n.  1. 

-  •    -  o.  16,  s.  4  &  5,  pleading  severe]  matters 

for  defence ;  costs,  803.  a.  n.  1. 

•  -    -  c.  16, 8.6  &  7,  vwm  ;  juries,  155.  b.  if.  2. 

-  -    -  c.  16,  s.  12,  bond ;  pleading,  212.  b.  n.  1. 

•  -    -  c.  16,  s.  16,    fines    of  land ;    action, 

252.  b.  n.  1. 

•  -    -  c  16,  s.  21,  warranties,  373.  b.  n.  1. 

-  -    -  c.  16,  s.  27,  account;  executors  of  a 

guardian,  bailiff,  Ate.  00.  b.  n.  5. 

172.  a.  n.  8.    100.  b.  n.  1. 
4  &  5  Ann.  (or  4  Ann.)  c.  16,  venirt  facias ; 

tiiM ;  costs,  125.  a.  n.  2.     161.  a. 

n.  4.  II. 
.    .    .    -  (or  4   Ann.)    c.    16,    hundredors, 

272.  a.  n.  1. 

-  -    -     (or  4  Ann.  J  c.  16,  statute  of  limita- 

tions ;  entry ;  fine  of  land,  250.  a. 

n.  1. 
...      (or  4  Ann.),  c.  16,  warranties,  224.  a. 

n.  1.    873.  b.  n.  2. 
...     (or   4    Ann),    c.    16,    attornment, 

215.  a.  n.  2. 

6  Ann.  c.  18,  s.  1,  holding  over,  57.  b.  n.  2. 

-  -    -  c.  21,  deaneries,  05.  a.  n.  4. 

-  -    -  c.  31,  fire  accidental,  53.  a.  n.  7.  62;  b. 

n.  5.    67.  a.  n.  1. 

-  -    -  c.  85,  registering  of  deeds  in  the  East 

Riding  of  the  county  of  York,  &c 
290.  b.n.  1.  XIII. 

7  Ann.  c.  6,  persons  beyond  sea ;  aliens ;  trea- 

son ;  natural-born  subjects,  8.  a.  n.  1. 
120.  a.  n.  2. 

-  •    -  c.  18,  advowson,  344.  b.  n.  1. 

-  -    -  c  18,  limitation,  115.  a.  n.  6. 

-  -    -  c.  18,  remitter ;  advowson,  349.  b.  n,  2. 

-  -    -  c.  18,  parceners ;  advowson,  166.  b.  a.  2. 

243.  a.  n.  1. 

•  -    -  c.  10,  infants  seised  in  trust  or  by  way 

of  mortgage,  171.  b.  n.  5.*  205.  a. 
n.  1 .  Sdly.  247.  a.  n.  2.  2Tftve. 
n.  1.  VII.  2.    200.  b.n.1. 

-  -    -  c.  20,  registering  of  deeds  in 

sex,  200.  b.  n.  1.  XIII. 

8  Ann.  c.  14,  rent ;  distress,  47.  a.  ft.  4. 

n.  6, 7.     162.  b.  n.  6.  II. 

-  -    -  c.  14,  action  of  debt,  162.  b.  ft.  I 

III. 

-  •    -  c.  14,  sect.  1,  distress; execution.  If 

n.  6.  IV. 
10  Ann.  c.  18,  bargain  and   sale ; 

225.  b.  n.  2. 
12  Ann.  st.  2,  c.  14,  recusancy ; 

301.  a.  n.  2.  II.  7. 

-  -    -  st. 2,  c.  16,  interest;  usury, 4. r  ' 


*« 


i,  119.*, 
n.1. 
•    -    -     tt.l,ct,  riots,  25T.  a.  D.  S. 

...  ita.e.  18,  iee  of  Rant,  Ml,  a.n.9. 
II.  1. 

.    .    .     star.   3,    c.    11,    oath  of    supremacy, 

tsi.i.  u.  a.  li.  i.  in. £ 

.  -  •  c.  13,  abjuration  of  pretender,  and 
oath  of  allegiance,  92.  b.  n.  2. 
S01.a.n.2.  11.  >. 

-  -    -     c  IS,  septennial  parliaments,  110.  a. 

P.O. 

-  -    -    seas.  2,  c.  6S,  recusancy  ;  registration, 

301.  a.  n.  9.  II.  7. 

J  Geo.  1,  c.  18,  recusancy  ;  purchases;  regis- 
tration;   iuiolment,  3B1.  a.  n.  2. 

ii.  t.  in,  i. 

6  Geo.  I,    c.    6,    corporations,    191.  a.    n.  9. 

IV.  X 

t  Geo.  1,  C.  S,  Ireland ;  appellant  jurisdiction, 
141.  b.  n.  2. 

8  Geo.  I,  C  17,    factory  in  Portugal,  S91.  a.n.9. 

IV.  5. 

9  Geo.  1,  c  T,  churchwarden*,  S.  a.  n.  4. 

11  Gee,  1.  c.  18,  will ;  custom  of  London-,  176.  b. 
n-S.  0. 

I  Geo.  S,  c.  25,  i.  8.  pennel  to  writ  of  twntr* 

facia*,  IBS.  a  n.  9. 

-  -    -    c.2o,s.9,jurietin  Wales,  IBS.  a.  n.  3. 
4  Geo.  9,  e.  21 ,  persona  bora  beyond  sea ;  aliens ; 

treason,  8.  a.  n.  1.     139.  a.  n.  9. 

-  -    -    e.  98,   landlord  and  tenant ;  rent  seek ; 

distress ;  holding  over ;  double-rent ; 
ejectment ;  injuoction,  47.  b>  n.  T. 
67.b.n.2.    U9.B.D.9.    169.0, 

B.  C.  III. 

-  -     -    c-28,  s-  1,  buldiug  over ;  double  lent; 

entry;  notice,  MO.  b.  n.  1. 

-  -    -     c  28,   a.  9.  8c  4,  ejectment ;  landlord 

and  tenant,  202.  a.  n.  1. 
0  Geo.  2,    c.   5,    recusancy  ;    inrolment;    pur- 
chases, S3],  a.  n.  2.  III.  1. 

8  Geo.  2,  e.  0,  registering  of  deeds,  990.  b.  n.  1. 

XIII. 

9  Geo.  2,  C.  3,  a.  6,  (Irish  stat.)  lease  ;  evidence, 

271.  b.  a.  1.  VI.  2. 

-  -     -    c  Iff,  civil  and  military  offices,  191.  a. 

n.  2.  IV.  4. 

II  Geo.  2,  c.   17,   recusancy;    advowaotu,  &c. 
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Statutes  cited, 


391.  a 


19,  {attend    by    6T  Go.  3.  e.  S3,) 

justices  of  peace ;  action  on  case  ; 

distress;  holding  of  er ;  double  lent; 

landlord  and  tenant ;    attornment, 

-----  i.  B7.b. 

>.n.6.L 


2ft  Geo.  t.  e.  19,  attain  ;  descent,  8.  a,  b,  9. 

90  Goo.  9,  c.  33,  marriage,  79.  b.  n.  1,  9.  &  4. 
...      c  33,  a.    11,  marriage  ;  infant ;  pa* 

dian,  88.  b.  a.  18. 

91  Geo.  9.   c.   10,   a.  10,  appraaricat  at  sea; 

wages,  117,  a.  n.  1. 

-  •    -    c.  14,  customary  freehold,  Sit.  b.  n.  1. 
1  Geo.  3,  c.  3,  (Irish  stat.)  lease;  evidence, 

271.  b.  n.1.  VI.*, 
3  Geo.  3,  c.  17,  lease  of  tithes  ;  action  of  debt, 

44.  b.  n.  3.    169.  b.  a.  6. 1. 
6  Geo.   3,   C.    S3,    abjuration  of  pretender,  or 

oath    of   abjuration,   93.  b,  a.  9. 

391.  a.  n.  3. 11.  3. 
9  Geo.  3,  c.  16,  limitation  of  king's  title,  119.  a. 

n.1. 

19  Geo.  9,  C.  II,  marriages  of  the  royal  family, 
ltt.b.n.1. 

13  Geo.  3,  c.  14,  aliens,  2.  b.  n.  9. 

-  -    -    c.   91,    persons    born    beyond    tea; 

aliens ;  treason,  129.  a.  n.  9. 

14  Geo.  3.  c.  79,  interest ;  usury,  4.  a.  n.  1. 

17  &  IB  Geo.  9,  e.  49.  s.  1,  (Irish  stat,)  gavelkind 

in  Ireland,  176.  a.  n.1. 

18  Geo.  1.  c.  80,  Roman  catholics,  391.  a.  n,  2. 

in.  9,  3. 

32  Goo.  9,  c.  S3,  Ireland;  parliament  of  Great 
Britain,  141.  b.  n.  9. 

23  Geo,  8,  0.  98,  parliament  and  Courts  of  Ire- 
land, 141. b.  n.  2. 

2S  Geo.  9,  c.  SB,  debtors  to  the  crown,  191.  a. 
note,  sect.  VI.  9.  999.  a.  n.1.  IV. 

36  Geo.  9,  c.  107,  militia  tot,  (RsiMslsd  by 
49  Gtt-  3,  e.98,  HOicA  prmcriba  a 
mm  est*),  391.  a.  n.  9.  IV.  S. 

31  Geo.  3.  c.  32,  Roman  catholics,  S91.  a.  n.  9. 
IV.  4.  6. 

89  &  40  Geo.  3,  e.  67,  act  of  union,  141.  b.  o.  f. 

•  -  •  c.  98,  accumulation,  990.  b.  n.  1. 
XV1T. 

49  Geo.  3,  c.  90.  See  96  Geo.  3,  c.  107,  un- 
der the  head  Statute  dud  of  this 
Index. 

4)  Geo.  S,c.S0.  Roman  catholics,  891 .  a.  a,  9. 
III.  9. 

Si  Geo.  3,  c.  184,  sch.  part  I,  stamp  act,  998.  a. 
n.  1. 

-  -    -      c.  199.  devise  of  copyhold,    111.  b. 

57  Geo,  3,  c.  53.  See  11  Geo.  1,  c.  19,  under 
the    head    Sinfitfa    cited    of   thin 

-  •    •        99,   commissions  in  the  army   and 

nary,  391.  a.  n.  2.  III. 4. 

Steward*, 

Of  manors,  who  may  be,  and  how  created,  SB.  a. 

n.S.     3.  b.n.4.     Ol.b.n.1. 
Whether  stewards  by  parol  can  take  surrenders 

of  copyhold,  out  of  court,  B9.  a.  n.  6. 

Sterling,  20T,b.n.  1. 

Strangers, 
To  a  deed  may  take  by  way  of  remainder,  26.  b. 

n.4. 
To  a  fine  are  barred  unless  they  claim  within  five 
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Siray, 
And  wsif  may  be  appurtenant  to. a  leet,  121.  b. 

n.  7. 
Subinfeudation, 
Of  a  subject,  with  respect  to  tenures  of  the  king 

utd*  Amort,  108.  a.  n.  3. 
Was  resorted  to,  as  an  artifice,   to  elude  the 

feudal  restraint  upon  alienation,  101.  a.  note, 

sect.  VI.  6. 11. 
Its  effect  on  warranty,  366.  a.  n.  1. 

Subjects, 

A  person  born  beyond  sea,  whose  father,  or 
paternal  grandfather,  was  a  natural-born  sub- 
ject, and  not  a  traitor,  nor  in  the  service  of  an 
enemy,  is  also  a  natural-born  subject,  8.  a.  n.  1. 
129.  a.  n.  2. 

Natural-bora,  may  derive  a  title  by  descent 
through  aliens,  eicept  in  certain  cases,  8.  a.  n.  2. 

Though  born  in  partibui  tratamarinu,  128.  b.  n.  2. 

Their  right  to  petition  the  king  and  parliament, 
267.  a.  n.  6. 

Subpoena, 

The  writ  of  subpoena  was  adopted  by  the  court  of 
chancery  from  the  common  law  courts,  101.  a. 
note,  sect  VI.  11.  271.  b.  n.  1.  II. 

This  introduced  a  new  judicial  power  into  the 
jurisprudence  of  England,  200.  b.  n.  1. 1.  3. 

A  confidence  or  trust  cannot  be  enforced  at  com- 
mon law ;  and  the  only  remedy  is  by  iubpeena 
in  chancery,  200.  b.  n.  1.  III. 

Substitution, 
By  the  Roman  law, 
The  vulgar,  the  pupillar,  and  the  quasi  pupillar, 

101.  a.  note,  sect.  VI.  6. 
Successive  fidei  commissary,  ibid,  sect  VI.  7. 
By  the  law  of  France,  ibid,  sect  VI.  7. 

Succession, 

Wardship  in  chivalry  was  a  subject  of  succession, 
but  guardianship  in  socage  is  not,  88.  b.  n.  13. 

As  to  sole  corporations,  and  improper  socage* 
reliefs,  03.  a.  n.  2. 

By  the  civil  law,  how  it  differs  from  succession  by 
the  feudal  law,  101.  a.  note,  sect.  VI.  4. 

Successors, 
When  the  word  is  necessary  for  passing  a  fee 
simple,  in   case   of  a  gin  to  a  corporation, 
94.  b.  n.  4. 

Sufferance, 
Tenant  at,  who  is,  67.  b.  n.  6.    270.  b.  n.  1. 

Suffragan  Bishops, 
Are  distinguished  into  bishops  of  dioceses  and 
bishops  of  an  inferior  order.    It  is  not  usual 
to  appoint  the  latter,  94.  a.  n.  3. 

Suits, 

Actual,  121.  a.  n.  1. 

Civil,  125.  a.  n.  2. 

Criminal,  ibid. 

False  and  malicious.    See  Action*,  and  131.  b. 
n.  2.    136.  b.  n.  1. 
Summonitio  servitii,  171.  a.  n.  1. 

Summons, 

The  writ  of,  in  a  common  recovery,  must  be  re- 
turned, so  that  judgment  may  be  given  before 
the  vouchee's  death,  136.  a.  n.  1. 

And  severance  of  a  surviving  parcener,  173,  a.  n.  4. 


TA 


Sunday, 
Is  not  dies  juridiau  for  some  purposes,  yet  it  is 
for  other  purposes,  136.  a.  n.  1. 

Supremacy, 
Oath  of,  120.  a.  n.  3.    233.  a.  n.  1.  391.  a.  n.  2. 

Sureties, 

For  debtors  to  the  crown,  200.  a.  n.  1.  V.  3. 

Surplusage, 
In  pleading,  303.  b.  n.  1. 
Rent  by  surplusage,  150.  b.  n.  4. 

Surrender, 
To  one  ioinlenant,  enures  to  both,  183.  a.  n.  2.  t. 
By  deed,  by  an  infant,  whether  void,  or  voidable, 

51.  b.  n.  1* 
Of  copyhold,  and  common  recovery  by  plaint  or 

better  assurance— only  one  fine  is  due,  302.  b. 

n.  1. 
How  a  surrender  differs  from  a  release,  337.  b.  n.  1 . 
To  give  it  legal  effect,  must  be  made  to  the  imme- 
diate reversioner  or  remainder-man,  337.  b.  n.  2. 
Whether  a  deed  void  as  a  surrender  may  operate 

as  a  covenant  to  stand  seised,  337.  b.  n.  2. 
(Except  in  case  of  a  copyhold  or  customary  inte- 
rest) must  be  in  writing,  338.  a.  n.  1. 
Made  by  note  in  writing,  whether  it  is  liable  to 

stamp  duty,  338.  a.  n.  1. 
In  law,  or  by  implication,  may  be  made  of  a  future 

lease,  by  the  lessee's  taking  a  new  lease,  338.  a. 

n.  2. 
Of  terms  of  years,  338.  b.  n.  1. 
Sec   more  concerning  Surrenders,  10.  b.  n.  2. 

42.  a.  n.  5.    40.  a.  n.  6.    57.  b.  n.  5.     58.  a. 

n.  4.    58.  b  n*.  5.  7.    50.  a.  n.  4.  6.     59.  h, 

n.  2,  3,  4,  5,  0.     00.  a.  n.  2,  3.     60.  b.  n.  I. 

61.  a.  n.  2.    62.  a.  n.  1,  2.    111.  b.  n.  1. 

163.  a.  n.  1.     100.  b.  n.  4.    202.  b.  n.  2. 

218.  b.  n.  1.  271.  b.  n.  1.  VII.  2.  290.  b.  n.  1. 

V.4. 

Survivorship, 

113.  a.  n.  2.    180.  b.  n.  2.    181.  b.  n.  1.  3.  5. 
182.  a.  n.  1,  2.     185.  b.  n.  1.    246.  a.  n.  1. 

Suspense,  or  Suspension, 
Of  a  seigniory,  13.  a.  n.  4.    148.  b.  n.  2. 
Of  curtesy,  29.  b.  n.  2. 

Of  laws  by  regal  authority  is  condemned,  by  the 
bill  of  rights, without  any  exception,  120.  a.  n.  4. 
Of  a  rent-service,  148.  b.  n.  1. 

Suspicion, 
Rescue  from  an  arrest  made  virtute  officii,  on  just 
ground  of  suspicion,   is  at  the  party's  peril, 
161.  a.  n.  3. 

Syngrapha,  143.  b.  n.  4. 

System  of  Tenures, 
The  remnant  of  it  cannot  be  duly  comprehewfai 
without  some  knowledge  of  homage,  &c.  106.  a. 
n.  1. 


Tail, 

Whether  donee  in,  may  stand  seised  to  an  use* 
10.  b.  n.  3.  .y. 

Male   cannot  be  inherited  by  female  cl 
through  a  male,  10.  a.  n.  4. 

Of  what  it  may  be,  20.  a.  n.  $. 
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Tail, 

Estates  jntr  muter  tie,  terms  for  years,  and  perso- 
nal chattels,  cannot  be  entailed  within  the  sta- 
tute de  donis,  20.  a.  n.  5. 

Settlements  answering  the  purposes  of  an  entail 
may  be  made  of  estates  pur  outer  vie,  by  way  of 
remainder ;  and  of  terms  for  years  and  personal 
chattels  by  executory  devise  or  by  deed  of  trust, 

Or  not,  by  devise,  20.  b.  n.  2.    21.  a.  n.  1. 
Words  which  before  the  statute  de  doni$  would 
have  passed  only  an  estate  in  frankmarriage, 
and  atter  the  statute  an  estate  tail  with  a  fee 
expectant,  21.  a.  n.  1. 
Whether  the  words  heirs  in  the  premises,  and  heirs 
efthe  body  in  the  habendum,  pass  an  estate  tail 
without  any  fee  expectant,  or  an  estate  tail  with 
a  fee  expectant,  21.  a.  n.  2. 
Or  fee,  by  deed,  21.  a.  n.  1.  3.  7.    21.  b.  n.  2. 

27.  a.  n.  1- 
General  or  special,  21.  a.  n.  4. 
Donee  in,  of  whom  he  shall  hold,  28.  a.  n.  2, 3, 4. 
Female,  whether  allowable  by  law,  25.  a.  n.  1. 
Or  not,  for  uncertainty  or  remote  possibility,  25.  b. 

n.  2. 4. 
What  words  give  a  separate  estate  tail  to  hus- 
band, what  to  wife,  what  a  joint  estate  to  both, 
and  what  a  contingent  remainder  in  tail  to  the 
issue,  26.  a.  n.  3.  26.  b.  n.  1, 2.  219.  a.  n.  2, 9. 
Whether  executed  in  a  tenant  for  life,   where 
there  is  a  possibility  of  a  mesne  estate's  inter, 
posing,  28.  a.  n.  7. 
.  Where  husband  and  wife  are  tenants  in  special 
tail,  and  the  husband  is  attainted,  &c.   and 
dies,  having  issue  by  his  wife,  she  may  lease 
under  S2  H.  8.    28.  b.  n.  1. 
Tenant  in  tail  after  possibility,  &c.  whether  he 

can  suffer  a  recovery,  ibid. 
Where  a  tenant  in  tail  has  the  reversion  or  re- 
mainder in  fee  by  descent,  a  recovery  is  pre- 
ferable to  a  fine,  121.  a.  n.*.  under  n.  1. 
Lord  Coke  allows  a  present  estate  tail,  in  a  case 
of  double  possibility,  184.  a.  n.  1. 
•  Power  of  suffering  a  recovery,  and  of  levying  a 
fine,  is  inseparably  inherent  to  an  estate  tail, 
223.  b.  n.  1. 
Effect  of  wrongful  alienations  by  tenant  in  tail, 
260.  Wn  1.  300.  a.  n.  2.  331.  a.  n.  1.  333.  a. 
n.  1.    373.  b.  n.  1. 
Consequences  of  the  introduction  of  entails  by 

the  statute  de  donb,  290.  b.  n.  1.  V.  2. 
Baron  tenant  in,  of  wife's  lands,  eivicevertd,  how 

the  tail  may  be  barred,  290.  b.  n.  1.  V.  3. 
Of  rent  and  of  land,  dsferemce  between,  298.  a. 

n.  1. 
Meet  of  a  feoffment  by  tenant  in  tail,  326.  b. 
a.  1.  IV. 
'  Xflect  of  the  statute  de  imrit  upon  fees  simple 
f'    ^     conditional  at  common  law,  327.  a.  n.  2. 1. 
>  #   jptct  of  a  commsm  recovery  in  barring  limita- 
ftjl  _    nous  subsequent  or  collateral  to  an  estate  tail, 
fLjbid.n.2.II.l. 

JVith  the  reversion  in  the  king,  hew  affected  by 
w    direr*  statutes,  372.  b.  a.  1 . 

n  inthe  king  since  34  H.  8,  c.  20. 

!  be  said  to  be  a  gift  in  tail  by  the  king 
S4  H.  8,  c.  20,  ibid.  n.  3. 
sevsfsi—  in  the  king  was  barred  at 
law  by  ine  or  recovery,  yet  the  re- 


TE 


Tail, 


*    379.  b.  n.  1. 


version  remained  in  the  king ;  the  law  in  this 

respect  since  the  34  H.  8,  c.  20,  ibid.  n.  3. 
With  the  reversion  in  the  king,  as  to  disseisin, 

373.  a.  n.  1. 
With  the  reversion  in  the  king  within  34  H.  8, 

c.  20,  whether  it  may  be  barred  by  a  disseisin 

and  a  fine,  ibid.  n.  2. 
As  to  implied  warranty,  384.  a.  n.  1. 
What  limitations  will  create  or  not,  376.  b.  n.  1. 
Power  of  donee  in  to  alien  cannot  be  restrained 

by 

Condition,        > 

Limitation, 

Custom, 

Recognisance, 

Covenant, 

A  condition  against  an  attempt  to  suffer  a  re* 
covery,  or  a  conclusion  to  suffer  a  recovery, 
cannot  be  annexed  to  an  estate  in,  ibid. 

A  provision  for  trustees,  on  the  birth  of  children 
to  whom  estates  tail  an  limited,  to  determine 
these  estates,  and  limit  estates  to  them  for 
life,  and  to  their  children  in  strict  settlement, 
is  within  the  rule  against  perpetuities,  and 
void,  ibid. 

Under  a  power  to  appoint  the  fee  generally,  as 
to  all  persons,  estates  for  life  to  children  un- 
born at  the  creation  of  the  power,  and  remain* 
ders  to  their  children  in  strict  settlement,  are 
allowed,  ibid. 

Otherwise  when  the  objects  of  the  power  are 
specified,  ibid. 

See  Limitations. 

See  more  concerning  Estates  Tail,  19.  a.  n.  1.  to 
28.  b.  n.  2,  both  inclusively.  30.  a.  n.  3.' 
42.  s.  n.  4.  44.  a.  n.  2.  44.  b.  n.  1.  7.  45.  a. 
n.  6.  60.  a.  n.  3.  60.  b.  n.  1, 2.  110.  b.  n.  4. 
121.  a.  n.  I,  2.  154.  b.  n.  5.  163.  b.  n.  4. 
173.  a.  n.  3,  4.  173.  b.  n.  1.  177.  b.  n.  1. 
183.  b.  n.  5.  184.  a.  n.  2  191.  a.  note,  sect. 
VI.  7,  8.  200.  b.  n.  1.  202.  b.  n.  2.  205.  a. 
n.  1.  3dly.  208.  a.  n.  1.  218.  b.  n.  2  $.  3  |. 
220.  a.  n.  2.  224.  b.  n.  1.  226.  a.  n.  1. 
241.  a.  n.  4.  246.  a.  n.  1.  271.  b.  n.  1.  V. 
290.  b.  n.  I.  VII. 

Tailzies, 
Or  entails  of  Scotland,  191.  a.  note,  sect.  VI.  7. 
224.  a.  n.  1.    290.  b.  n.  1.  V.  5. 

Tales,  158.  a.  n.  5. 

Talesmen,  272.  a.  a.  1. 

Tallages,  59.  b.  n.  7. 

Tanistry, 
The  custom  of,  110.  b.  n.  1.    176.  a.  n.  1. 

Taxes, 
In  the. reign  of  Edw.  I.  were  levied  with  the  con- 
sent of  the  commons,  which  gave  them  great 
weight,  260.  a.  n.  1. 

Temporalities, 
Of  bishops,  94.  a.  n.  3.  119.  a.  n.  1.  121.  b.  n.  1. 

Tenants  in  Chief,  108.  a.  n.  8. 

Tenants  in  Common, 
As  to  waste,  53.  b.  n.  10. 
Under  two  inconsistent  devises  in  the  same  will, 
112.  b.  n.  1. 


(ccvi) 

Tenants  in  Common, 
By  partitio»,  t.  e.  by  severance  of  the  unity  of 

title,  with  respect  to  parceners,  167.  b.  n.  2. 
With  respect  to  partition,  by  common  law,  and  by 

statute,  169.  a.  n.  2. 1.     187.  a.  n.  2. 
Kenedy  of  one  against  the  other,  172.  a.  n.  8, 
By  prescription,  188.  b.  n.  9. 
Whether  a  tenancy  in  common  may  be  implied  by 

equally  to  ho  divided,  or  by  equally,  100.  b.n.  4. 
Cannot  release  to  each  other,  109.  a.  n.  1. 
With  respect  to  cross-remainders,  105.  b.  n.  1. 
With  respect  to  actions  by  or  against  them,  ibid. 

n.  9. 
As  to  actions  of  account  under  4  Ann,  c.  16, 

100.  b.  n.  1. 
Grant  by,  how  it  operates,  267.  b.  n.  1. 
See  JoitUenants,  Leases,  45.  a.  n.  7. 
See  more  concerning  Tenants  in  Common,  189.  b. 

n.  5.    184.  a.  n.  2.  and  180.  b.  n.  9.  to  200.  b. 

n.  1,  both  inclusively. 

Tenant*  by  Copy  of  Court  Roll, 
8ee  Copyhold  and  Custommry  Freehold,  and  Litt. 
f  79.  n.  1.  and  58.  a.  n.  2.  to  62.  a.  n.  9.  both 
intrusively. 

Tenants  by  Curtesy, 
See  Curtesy,  and  29.  a.  n.  9.  to  90.  b.  n.  6.  both 
inclusively. 

Tenants  in  Dower, 
See  Dower,  and  90.  b.  n.  7.  to  41.  a.  n.  5.  both 
inclusively. 

Tenants  in  Fee, 
See  Fee,  and  1.  a.  n.  1.  to  18.  b.  n.  7.  both  in- 
clusively* 

Tenants  for  lAfe, 
Paying  off  a  charge,  may  keep  it  on  foot,  290.  b. 

n.  9. 
Or  for  years,  as  to  warranties,  979.  b.  n.  2. 
See  also  Estates,  and  41.  b.  n.  1.  to  49.  b.  n.  2. 

both  inclusively,  and  57.  a.  n.  1. 180.  b.  n.  7. 

Tenant  to  the  Prcecipe, 
See  T««,  209.  b.  n.  1.1V.    205.  a.  n.  2. 

Tenant  Right  of  Renewd,  290.  b.  n.  l.  XI. 

Tenants  by  Statute  Merchant,  by  Statute 

Staple,  or  by  Elegit, 
55.  b.  n.  12.  169.  a.  n.  1.  187.  a.  n.  2.  240.  b. 
n.  1.  251.  b.n.9.  257.D.  n.  1.  990.  b.n.  1. 

Tenants  by  Sufferance, 
Or  at  will,  as  to  disseisin,  390.  b.  n.  1. 
See  also  57.  b.  n.  4, 5. 7.  270.  b.  n.  1.  272.  b.  n.  1. 

Tenants  in  Tail, 
Having  the  reversion  or  remainder  in  fee  by 

descent,  should  rather  sutler  a  recovery  than 

levy  a  fine,  121.  a.  n.*. 
Their  alienation, 

With  respect  to  the  issue,  926.  b.  n.  1. 

As  to  the  reversioner,  327.  a.  n.  1. 

As  to  those  in  remainder,  927.  a.  n.  2. 
Their  feoffment  reduces  the  issue  to  a  formedoo, 

991.  a.  n.  1. 
A  bargain  and  sale,  release,  covenant  to  stand 

seised,  or  any  other  conveyance  operating  by 

way  of  grant,  by  tenant  in  tail,  passes  a  base  fee, 

and  reduces  the  issue  in  tail  to  entry,  or  action 

to  avoid  it,  991.  a.n.  1* 
See  also  Tail,  and  19.  a.n.  1.  to  27.  b.  n.  1. both 

inclusively,  and  121.  a.  n.  1.  "  136.  a.  n.  1. 
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Tenants  in  Tail  after  Possibility  of  Issue 
exttnct, 

As  to  waste,  and  the  property  of  trees  cut 

down,  27.  b.  n.  2. 
As  to  forfeiture,  28.  a.  n.  1,  2. 
See  also  28.  a.  n.  9.  to  28.  b.  n.  2.  inclusively. 

Tenants  by  the  Verge, 
61.  a.  n.  2.  to  69.  a.  n.  9.  both  inclusively. 

Tenants  at  WUl% 
49.  a.  n.  1.  55.  a.  n.  1.  to  67.  b.  n.  7.  both  in- 
clusively, 67.  b.  n.  2.    270.  b.  n.  1. 

Tenants  for  Years, 

As  to  waste,  57.  a.  n.  1. 

As  to  holding  over,  67.  b.  n.  2. 

Every  tenant,  according  to  modern  determina- 
tions, is  a  tenant  for  a  year  or  more,  and  not  a 
tenant  at  will,  270.  b.  n.  1. 

From  year  to  year,  ibid. 

Their  possession  is  the  possession  of  the  imme- 
diate freeholder,  916.  b.  n.  1. 

Tenancy  for  years  and  remainder  for  life  are 
both  held  of  the  reversioner,  ibid. 

See  also  Term*  for  Years,  and  44.  a.  n.  1.  to 
54.  b.  n.  4.  both  inclusively. 

Tender, 
Effects  of,  at  different  times,  160.  b.  n.  4.  202.  a, 

n.  5. 
To  an  hour  where  assigns  only  are  mentioned, 

225.  b.  n.  1 1. 
Good  or  not,  207.  a.  n.  2.  207.  b,  n.  9.  211.  a.  n.  1 . 

Tenement, 
Extent  of  the  word,  6.  a.  n.  2. 
May  include  dignities  and  titles  of  honour  havisg 

relation  to  some  place,  20.  a.  n.  9. 
Includes  rents,  164.  a.  n.  6,  7. 

Tenendum 

Ut  do  honors  et  non  in  capite,  108.  a.  n.  3/ 

Tenet, 
The  various  applications  of  the  verb,  167.  a.  n.l. 

Tenures, 
Origin  and  history  of,  64.  a.  n.  1.    191.  a.  note. 
Of  lands  in  the  hands  of  subjects,   universally 

feudal  in  England,  65.  a.  n.  1 . 
Where  allodial  land  subsists,  ibid. 
Military,  abolished  by  12  Car.  2.    67.  b.  n.  1. 

86.  sun.  1.    191.  a.  note,  sect.  VI.  11. 
Feudal,  whether  established  in  England  before  the 

conquest,  76.  b.  n.  1.    89.  a.  n.  1. 
'  In  capite,  67.  b.  n.  1.     77.  a.  n.  1.    87.  a. 

88.  b.  n.  11.     108.  a.  n.  9.  5.     108.  b. 

111.  b.  n.  4.    169.  a.  n.  2. 
Of  the  king  ut  de  persona,  77.  a.  n.  L. 

n.  2,  5. 
Ut  de  eoroni,  77.  a.  n.  1.     87.  a.  n.  1* 

n.  2,  9. 
Ut  de  honors,  77.  a.  n.  1.    108.  a.  n.  9* 

n.4. 
What,  and  what  incidents  to,  abolished^ 

preserved  by  12  Car.  2.    85.  a.  n.  1* 

n.  4. 
By  rent  for  castle  guard,  their  nature,  §7* 
Their  several  incidents,  79.  a.  n.  2. 106. 

107.  a.  n.  2.  5. 
Guardianship  in  chivalry  abolished  by  19P 

c.  24.  88.  b.n.  11. 


INDEX    TO    NOTES. 


Tamra, 

fa  tapitt  is  improperly  mentumed  in  IS  Car.  2, 

108.t-0.i- 
In  burgage  axe  not  varied  by  12  Car.  2.  c  14. 


Military .  the  abolition  of,  ibid.  VI.  11. 
Under  the  statute  guia  tmptortt,  S27.  a.  d.  3. 1. 
See  Sttjt&nty. 

See  more  concerning  Tenures,    1.  b.  n.  1.  1>  6. 
B.  2.      23.  a.  n.  2,  3,  4.      28. 


U.a.n.2.     68.  b.  O.  6.     TO.  b.  i 
See  also  Tetuati  in  F«,  &c. 

Term, 

All  Saints  and  AH  Souls  not 
Term,  135.  a.  n.  2. 


S.     91.  a. 


Legal  import  of  several  explained,  256.  b.  □.  1. 
Term  for  Yean, 

Vital  things  shall  go  with,  is  accessory  to  the 
land.  8.  a.  d.  10. 

Not  intailable  within  the  staL  dt  dmi'u,  though  ca- 
pable of  being  settled  to  answer  the  purposes  of 
in  intail,  80.  a.  a.  .">. 

Hon,  and  by  whom,  interests  in,  in  the  nature  of 
-  *■  ma;  be  barred,  ibid. 


the  requiaitei  of  the  itatute,  29  Car.  c.  B,  11 1 ,  b. 
0.3. 

Jn  tat,  are  disposable  by  wilt  as  personal  estate, 
jet  with  some  distinction  between  terms  in 
grass  and  terras  vested  in  trustees  to  attend  thi 
aWitojwa,  111.  b.  n.  3. 

Assigned  to  attend  the  inheritance,  208,  n,  n.  1. 

As  they  affect  dower,  ibid. 

Merged  in  the  freehold,  278.  b.  n.  1. 

limited  in  trait,  800.  b.  n.  1.  II. 

Attendant  upon  the  inheritance,  inquiry  into 
the  doctrine  of  equity  respecting,  200.  b. 
n.  1.  XV. 

TV  custody  of  die  deeds  and  a  declaration  of 
tru.it  in  favour  of  a  second  incumbrancer,  are 
equivalent  to  an  actual  assignment,    390.  b. 

a- 1.  XV. 
When  it  is  safe  or  unsafe  (bra  purchaser  to  leave 
■em  in  the  old  trustee.  Slid. 


144.  a, 
lll.b. 


Testaments, 

Reference  to  a  dissertation  an  the  la*  loci,  with 
respect  to  testaments,   &c  in  general,  TO.  b. 

In  many  countries  in  Europe  the  father  may  ap- 
point guardians  by  testament,  88.  b.  n.  6. 

To  whom  we  ought  principally  to  resort  for  infor- 
mation on  testamentary  subjects,  80.  b.  a.  8. 

SeeDouf;   Will. 

Tettatnevtum, 
The  true  source  of  derivation  for  this,  and  other 

Telle  me  ipsa. 

Clause  of,  when  tint  introduced,  7.  a.  n.  2. 
Thane-Land, 

Coke's  explanation  of,  opposed,  86.  a.  ti.  2, 
Thane,  and  Tkane-Land,t.\^  n. «. 
Timber, 
To  whom  it  belongs,  if  cut  by  tenant  in  tail  sAer 
possibility,  he.  27.  b.  n.  2. 
If  cut  by  tenant  for  life,  ibid. 
Beech  and  whitethorn  may  be  Umber,  by  custom, 

63.  a.  n.  10. 
See  also  53.  b.  n.  1.  US.  a.  n.  IS.  220.  a.  n.1*. 
See  Wail.. 

Time, 

Of  memory,  44.  B.  P,  I.  86.  k.  n.  *.  105.  a. 
n.1.     109.b.n.2.     111.  a.  a.  6. 

Distinction  of  time,  as  to  the  question,  whether 
the  n™  deaneries  are  dmativt  or  prtunftiot, 
06.a.n.4. 

Limitation  of  lime,  IIS.  a.  n.  1,  2,  3,  4,  5,  6.  7. 

Lapse  of  lime  may  make  a  title  against  the  king 
by  prescription,  etc.  or  drive  the  king  to  a 
suit ;  or  wholly  extinguish  his  title,  if  not  ex- 
erted within  a  limited  number  of  years ;  for 
the  rale,  nuWum  ttmfmt  acvurrit  rtgi,  is  subject 
to  various  exceptions,  both  at  annum  lav  and 
byslrtKIt,  110,  a.  o.  1. 

Whether  the  uitimwn  (smpui  parumli  allowed  by 
law  may  be  extended  beyond  forty  weeks, 
123.  b.  n.  1,  2. 

Priority  of  date  in  an  instant,  185,  b.  n.  1, 

Length  of  time  is  against  a  claim  for  dower, 
SOB.  a.  n.1. 

The  effect  of  time  in  barring  legal  remedies  and 
conferring  titles,  263.  a.  n.  (B). 

See  -Linutulton  if  Tims. 

Tithes, 
Whether  demesne,  17.  b.  n.  4. 
Lands,  purchased  by  the  religious  orders  after  the 

council  of  Lateral,  not  exempt  from,    18.  b. 

n.  2. 

;  how  affected  by  Sth  Geo.  3,  C.  17, 
44- b,  n.1. 

Whether  rent  on  lease  for  years  of  tithe*  is  inci- 
dent to  the  reversion,  47.  a.  a.  2. 

Quotable  as  copyhold  by  copy,  68,  b.  a.  9. 

Whether  tithe  of  timber  may  be  piescrihed  for 
against  the  statute  of  iultu  aedua,  115.  a.  a.  IS, 

Remedy  for  predial  tithes  under  2  Ed.  6,  c- 13, 
159.*.  n.  8. 

Under  £.10,  how  recoverable  from  Quakers  in 
London,by7&8W.3,cl4>lS0.a.  n.4. 


(ccviii) 
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Tithes, 

Under  40*.  how  to  be  recovered  by  7&8  W.  8, 

c,  6,  ibid. 
In  London,  are  recoverable  before  the  lord  mayor, 

with  an  appeal  to  the  chancellor,  ibid. 


Equitable  remedy  for  tithes,  by  bill  either  in  Chan- 
cery or  the  Exchequer,  ibid. 
Whether  formerly  cognizable  in  Chancery  or  the 


Exchequer,  ibid. 
Extra-parochial,  tome  insist,  were  ever  cognizable 

in  the  Exchequer  as  a  court  of  revenue,  ibid. 
Reference  to  cases,  fltc.  ibid. 

Title  by  which  bishops  sit  in  parliament, 
134.  b.  n.l. 

Titles  of  honour, 

Whether  they  admit  of  curtesy,  29.  b.  n.  1. 
326.  b.  n. 2. 

WithJ  respect  to  descent,  curtesy,  and  the  king's 
prerogative  in  case  of  abeyance,  165.  a.  n.  6,  7. 

The  effect  of  superadding  an  earldom  in  tail  male 
to  one  having  before  a  barony  in  fee,  with  re- 
spect to  descent,  106.  a.  n.  7. 

See  Dignities. 

Titles  fin  respect  to  estates  J, 

Mere  rights  and  titles  in  law  are  deemed  estates  in 
equity,  as  to  curtesy,  29.  a.  n.  6. 

By  prescription,  114.  b.  n.  1. 

It  is  more  equitable  to  leave  the  validity  of  sub- 
sisting titles  to  the  courts  of  justice  than  to 
destroy  them  by  a  retrospective  act  of  parlia- 
ment, 120.  a.  n.  4. 

Fines  are  levied  to  guard  a  title  against  claims, 
which  under  the  common  statutes  of  limitation, 
might  subsist  for  20  years,  or  a  much  longer 
time,  121.  a,  n.  1. 

Dormant,  may  be  extinguished  by  a  fine,  ibid. 

Paramount,  148.  b.  n.  3. 

Under  a  devise  to  two  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  are 
accepted,  with  a  conveyance  from  the  trustees, 
and  without  the  concurrence  of  the  heir  at  law, 
191.  a.  n.  1. 

Are  excepted,  notwithstanding  the  wife,  or  hus- 
band, of  a  mortgage  in  fee  is  entitled  at  law  to 
dower  or  curtesy,  206.  a.  n.  1.    4thly. 

The  practice  of  conveying  titles  to  estates,  with 
respect  to  terms  of  years,  and  right  of  dower, 
908.  a.  n.  1. 

Of  entry,  252.  b.  n.  1. 

And  rights  might  be  released,  but  were  not  assign- 
able at  common  law j  how  the  common  law  is 
altered  in  this  respect,  265.  a.  n.  1. 

Depending  on  the  destruction  of  contingent  re- 
mainders, 290.  b.  n.  l.V.  4. 

The  different  degrees  of  title,  in  a  disseisor,  flee. 
347.  b.  n.  1. 

Where  the  purchaser  has  fair  notice  of  a  defect, 
and  the  covenants  do  not  extend  to  it,  284.  a. 
n.  1. 

As  to  the  purchaser's  remedy,  for  a  defect,  ex- 
clusively of  the  warranty  or  covenants,  or  where 
the  same  do  not  reach  the  defect,  ibid. 

Tourns, 

'  Frequency    of   holding,  how  affected  by    Mag. 
Char.  115.  a.  n.  10, 11, 12,  IS. 


TR 


Towns, 
Difference  between  a  town  and  a  borough,  106.  b. 

n.  2,  2,  4. 
Upland,  110.  b.  n.  2. 
Corporate,  112.  b.  n.  2. 
See  also  110.  b.  n.  2.     125.  a.  n.  2. 

Trade, 
47.  a.  n.  14.    172.  a.  n.  7.    182.  a.  n.  4.  191.  a. 
note,  sect  VI.  8, 9.    206.  b.  n.  1. 

Transmutation  of  Possession, 
Distinction  between  uses  raised  by  transmutation 
of  possession  and  those   raised  without  such 
transmutation,  12S.  a.  n.  8.    271.  b.  n.l.  VI. 

Traverse, 
Seisin  of  fealty  doth  not  estop  the  tenant  from 
traversing  the  seisin  of  other  services,  68.  a, 
n.  6. 

Treason, 
12.  a.  n.  7.  85.  b.  n.2.   74.  b.  n.  1.   125.  a, n.2. 
123.  a.  n.  4.     156.  a.{n.  4,  5.      156.  b.  n.2. 
157.  a.  n.  4.    167.  b.  n.8. 
See  Attainder. 

Treasure  trove,  119.  a.  n.  1. 

Trees, 

Whether  trespass  (by  a  copyholder)  ties  against 
the  lord  for  cutting  trees,  61.  a.  n.  4. 

Cut  down  by  tenant  for  life  liable  to  impeachment 
of  waste,  may  be  seized  by  the  person  having 
the  first  remainder  of  inheritance,  218.  b.  n.  2. 

See  Watte. 

Trespass, 

Action  of,  where  it  lies,  57.  b.  n.  4.    60.  b.  n.4. 
Procurers  of,  statutes  relative  to,  181.  a.  n.  1. 
Whether  cestui  que  use,  before  entry,  has  the 
possession  for  all  purposes,  except  trespass, 

See  more  concerning  Trespass,  33.  a.  n.  10.  67.  a. 
n.  4.  57.  b.  n.  3.  61.  a.  n.  4.  88.  b.  n.  15. 
122.  a.  n.  7. 

Trials, 

Difference  in  the  mode  of  trying  the  *»»Mmpf  of 
public  and  private  statutes,  98.  b.  n.  1. 

For  crimes,  are  liable  to  be  delayed,  by  challenges 
for  default  of  hundredors,  or  with  respect  to 
the  visne  of  the  indictment,  125.  a.  n.  a. 

New  trials  may  be  granted  in  civil  cases,  but  not 
in  criminal  or  penal  cases,  155.  b.  n.  6. 

Error  on  the  determination  of  facts  cannot  he  re- 
versed but  by  an  attaint  or  a  new  trial,  35)10. 
n.  1. 

By  wager  of  battle,  294.  b.  n.  1. 

See  more  concerning  Trials,  16.  b.  n.  3, 
n.  4.    74.  b.  n.  1.    115.  a.  n.  4.   \  12V 
126.  a.  n.  2.  129.  b.  n.2.  132.b.  jn.  ^ 
n.  2.     156.  b.  n.  4.     206.  a.  nj.  1.    * 
n.  1.  < 

Trinity  College,  Cambridge, 
Whether  the  visitatorial  power  granta 
bishop  of  Ely  over  the  college,  extern} 
successors,  94.  b.  n.  5. 

Triors, 
Of  challenges  to  jurors,  158.  h.  n.  2, 
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Timer, 

A  remainder- man  h  Ik  Of  tail  may  brine  au 
sctiou  of  trover,  in  respect  to  tree*  cot  down 
•nil  made  use  of  by  tenant  for  life,  where  00 
attionof  waste  would  lie,  by  reason  of  an  inter- 
posed estate  of  freehold,  318.  b.  n.  I. 

Tnutt, 

Whether  discharged  by  forfeiture,  II.  a.  a.  7. 

Whether  guardiaruhip  in  socage  ii  a  trait  io 
ptrmml  as  Dot  to  be  transmissible  to  executors 
or  irantees,  90.  b.  a.  1. 

To  sell  after  death  of  a  tenant  for  life,  at  what 
time  a  sale  is  authorised,  11J.  a.  n.  3. 

Whether  a  power  given  to  executors  to  sell  is  a 
ftnaul  trust,  ibid. 

Eqatty  never  wants  a  trustee,  111.  a.  n.  9. 
SW.  b.  n.  1.  VI. 

CaaitnciiTe  trusts  are  not  within  7  Ann.  c.  19, 
m.b.  n.  6. 

An  lubject,  as  far  as  may  be,  to  the  established 
rules  of  the  fend,  and  are  not  governed  by 
the  rales  of  (be  civil  law,  191.  a.  note,  sect 
VI.  II. 

Attempt  to  Ei  on  traits  the  feudal  incident  of 
escheat,  ibid. 

Of  personal  estate  corresponding  with  cross  re- 
mainder* or  real  estate,  196.  b.  n.  1. 

Trait  estate*  pais  by  a  general  devise,  WW.  a. 
n.  1.  Sthry. 

Of  lands  devised,  to  pay  off  debit,  SOB.  a. 
(JOB,  b.  11th  ed.)  d.  1.  My. 

Instance  of,  under  which  eoftu  (u  tins!  became 
virtually  entitled,  and  hit  creditors  wen  ex- 
cluded, 231.  b.  d.  1. 

Of  money  to  be  raised  under  a  term  for  yean, 
'th  no  prior  estate    tail,  should  not  protract 


Reference  to  work*  upon  uses  and  trusts,  ibid. 

n.  1.  VIII. 
Notice  erpreu  or  implied  of  a  trait.    Sec  Noiict, 

S9ft.  b.  n.  I. 

elt»siu_, .. ... 

e  doctrine  of  trnstt  affecting 
JW.b.a.1.  ^ 

The    introduction    of   trusts    into    Englisl 
jurisprodenee,  ibid.  I. 
One  of  the  principal  circumstances  tt 
which  trusts  owe  their  rise,  ibid.  1. 1 


ad  n  a  I  progress  of  settlements,  &c- 
Mode    of   settlement   after   the   ttatat* 

d»  dtoit,  ibid.  V.  1. 
after    the    intra- 

fines,  ibid.  V.  1. 
The  fourth  system  of  settlement,  and  the 
introduction  of  trustees  for   preserving 
contingent  remaindera,  ibid.  V.  4. 
The  fifth    and    ultimate    stage  of  settle- 
ments, and  the  introduction  of  power* 
under  tbe  statute  of  uses,  ibid.  V.  3. 
Trustee*  either  are  tucb  by  the  express  or 
implied  declaration  of  the  patty,  or  are 
made  such  by  a  court  of  equity,  ibid.  VI. 
Equity  acts  upon  the  person  and  not  upon 

the  thing,  ibid.  VII. 
It  is  sometimes  doubtful,  whether  an  eaute 

be  legal  or  equitable,  ibid.  VIII. 
Distinction  between  power*  and  trust*,  ibid. 

IX. 
Implied  trust!  art  not  within  the  statute  of 

frauds,  ibid.  X. 
On  tenant  right  of  renewal,  ibid.  XI. 
On  settlements,  where  a  real  estate  is  limited 


for 


.    ...  ._  a  leasehold   for  year*  o. 
personal  estate  it  intended  to  be  settled 
upou  corresponding  trusts,  ibid.  XII. 

Attempts  made  by  the  legislature,  at  differ- 
ent times,  to  remedy  the  mischief  arising 
from  tbe  secret  transfer  of  property  to 
which  the  statute  of  uae*  hai  given  rise, 
ibid.  XIII. 

The  courts  have  in  part  remedied  tbe  mischief 
arising  from  the  admission  of  trusts,  with 
respect  to  the  cestui  cue  trust,  by  making 
persons  paying  money  to    trustees,  with 

cases,   for   the   proper  application  of  it, 
ibid.  XIV. 

With  regard  to   personal  estate,  ibid. 

XIV.  I. 
With  respect   to   the  devise  of  a  real 
estate    for    tbe    payment   of    debt*, 
ibid.  XIV.  3. 
As  to  legacies,  ibid  XIV.  1. 
Where  lauds  are  devised  to  trustees, 
upon  trust  to  raise  at  much  money, 
a*  the  personal  estate  shall  fall  de- 
ficient, in  paying  tbe  testator '■  debt* 
and  legacies,  ibid.  XIV.  4. 
Where  money  secured  upon  mortgage* 
is  made  tbe  subject  of  marriage  set- 
tlements, and  assigned  upon  variouj 
trusts,  ibid.  XIV.  4. 
The  manner  in  which  court*  of  equity  hare 
attempted  to  prevent  the  mischief  arising 
from  the  admission  of  trusts,  with  respect 
to  the  public  at  large,  ibid.  XV. 
Analogy  between  the  decision!  of  c 
equity  a. 


1  the  decisions  of  courts  of  law. 


,  ibid.  XVI 
In  one  remarkable  instance, 
been  altogether  abandoned,  ibid.  X' 
To  pay  over  rent*.  Ate  290.  b.  n.  1.  II. 
Breach  of  trust,  ibid.  V.  4.  XI. 
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Trusts, 
Implied,  may  be  rebutted  by  circumstances  in 

evidence,  990.  b.  n.  1.  X. 
Of  accumulation,  ibid.  XVII. 
Executory,  of  a  term  of  yean,  how  far  good, 

337.  a.  n.  9.  II.  1. 
A  release  of  a  power  may  be  a  breach  of  trust, 

and  therefore  inoperative,  349.  b.  n.  1.  IV. 
Construction  of  the  statutes  respecting  admini- 
stration, where  a  wife  is  entitled  only  to  the 

trust  of  a  chattel  real,  or  to  other  trusts,  etc. 

and  the  husband  survives,  951.  a.  n.  1. 
8ee  more  concerning  Trusts,  99.  a.  n.  6.    31.  b. 

n.  3.   86.b.n.5.    48.a.n.3.    88.b.n.ll.l6. 

111.  b.  n.  1.  3.     119.  a.  n.  6.     119.  b.  n.  9. 

199.  a.  n.  1 .    169.  a.  n.  9.    905.  a.  n.  1. 4thly. 

971.  b.  n.  1.  II.  III. 

Trustees, 

Discharged,  if  robbed  without  their  wilful  de- 
fault, 89.  a.  n.  5. 

Infant  trustees  within  7  Ann.  c.  19,  may  by 
order  of  chancery  upon  petition  convey  the 
estates.  But  intents  cannot  convey  under  a 
power  without  an  act  of  parliament,  171.  b. 
n.  5.    971.  b.  n.  I.  VII.  9. 

Infant  trustees  within  7  Ann.  c.  19.  may  both 
levy  noes  and  suffer  common  recoveries,  947.  a, 
n.  9. 

Trustees  for  preserving  contingent  remainders 
take  a  vested  estate,  965.  a.  n.  9.  337.  b. 
n.  9. 

The  distinction  between  trusts  and  commons, 
rents,  &c.  is  particularly  important,  with  re- 
spect to  limitations  to  trustees  for  preserving 
contingent  remainders,  990.  b.  n.  1. 1 V.  V.  4. 

What  gave  rise  to  the  introduction  of  trustees 
for  preserving  contingent  remainders,  ibid. 
V.4. 

Distinction  between  a  trust  to  sell  and  a  mere 
power  to  sell,  113.  a.  n.  9.    990.  b.  n.  1.  IX. 

Whether,  in  case  of  a  feoffment,  dec.  by  tenant 
for  life,  the  estate  of  the  trustees  for  preserving 
contingent  remainders  vests  in  them  in  posses- 
sion, before  their  entry  for  the  forfeiture, 
342.  b.  n.  1.  IX.  1. 

It   is  not  desirable  that  the  legal  fee  should 
be  outstanding  in  a  single  trustee,  379.  b. 
n.  1. 
•    Conveying  merely  as   trustees  may  convey  by 
the  word  "grant,"  384.  a.  n.  1. 

With  what  qualification  it  is  usual  for  trustees 
to  convey,  384.  a.  n.  1. 

See  more  concerning  Trustees,  13.  a.  n.  7.  57.  b. 
n.  9.    119.  a.  n.  6.     119.  b.  n.  9. 

Effect  of  a  covenant  by  a  purchaser  that  the 
vendor  his  heirs  and  assigns  might  dig  turf, 
165.  a.  n.  1. 

Turning  to  a  right. 
The  usual  meaning  of  the  expression,  and  its  more 

general  sense,  with  respect  to  the  operation  of 
net,  339.  b.  n.  1. 


V.  &  u. 

Value, 
And  damages  with  respect  to  dower,  93.  a.  n.  1. 
As  to  waste,  54.  a.  n.  9, 10, 11. 
Double  (under  two  acts  of  Geo.  II.)  for  holding 

over,  57.  b.  n.  9. 
Guardian  in  chivalry  might  have  had  the  single 

value  of  marriage  without  tender,  89.  a.  n.  1. 
Treble  (under  9  Ed.  VI.  c.  13.)  for  not  setting 

out  tithes,  159.  a.  n.  3. 

Vassal  and  Lord,  64.  a.  n.  1. 

Vellum  MSS.  of  Littleton,  163.  a.  n.  I. 

Vendor, 
Cases,  in  which  purchasers  often  rest,  in  some 

measure  at  least,  on  the  honour  of  the  vendor, 

971.  b.  n.  1.  VII.  9. 
See  Powers,  Purchase,  Purchasers, 

Venire  facias, 
195.  an.  9.    195.b.n.l.     156.  b.  n.S.    157.  b. 
n.  3.    158.  a.  n.  4.    159.  a.  n.  9.    979.  a* 
n.  1. 

Verdict, 

General,  155.  b.  ■•  5. 

Special,  ibid. 

See   more  concerning  Verdicts,   195.   a.  n.  9. 

157.  b.  n.  5.    996.  a.  n.  9.     962.  b.  n.  1. 

303.  a.  n.  1. 

Vergivian  Sea,  107.  a.  n.  6. 

Vestura  (Sola J  Terra?,  129.  a.  n.  6. 

Vesture, 
Whether  vesture  of  land  means  all  the    profits, 

4.  b.  n.  1. 
Difference  between  grants  by  the  king,  and  those 
by  a  subject,  as  to  vesture  of  land,  ibid. 

Vkeconsul,  among  the  Romans,  168.  a.  n.  5. 

View, 
Feoffment  within  view,  48.  b.  n.  4. 
Of  frankpledge,  115.  a.  n.  10. 
Of  the  forester,  as  to  woods  cut  down  within  a 
forest,  115.  a.  n.  13. 

Villenage, 
How  far  the  marriage  of  a  villein  or  nief  with  a 

free  person  was  an  enfranchisement,  193.  a. 

n.  3. 6. 
Tenure  by  villenage  is  not  altered  by  12  Car.  IL 

c.  94, 141.  b.  n.  4. 
Villein  regardant,  151.  a.  n.  3. 
See  more  concerning  Villenage,  116.  a.  n.  1  a» 

141.  b.  n.  4.  both  inclusively. 

Virgata  Terra,  69.  a.  n.  9.    69.  b.  n.  ] 

Visne, 
Out  of  a  wrong  place,  by  assent  of  parties,  sAl 

so  entered  of  record,  whether  it  shall  si  BsW 

196.  a.  n.  1. 
See  also  195.  a.  n.  9.    195.  b.  n.  1. 

Ultimum  tempus  pariendi,  193.  b.  n.  a. 

Uncertainty,  ^   > 

8.  b.  n.  5,  6.     95.  b.  n.  4.     49.  a.  n.  ?« 
n.l.    908.  a.  n.  1.    990,  b.  n.  1,  XH7 
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Vwderkate, 
li  no   breach   of  ■   covenant   not  to  asxig 
lease  or    the  estate  thereby  demised,  MB.  i. 


Undertaking  special, 

To  cany  safely,  89.  m.  ■.  ft. 
tfattra, 

Between  Great  Biiuia  snd  Ireland,  141.  b.  n.  v. 
Unity, 

Of  interest  Is  essential  to  ■  joiutenuncy ,  with  re- 
spect to  two  incoosistea  t  devises  in  the  same 
will,  US.  b.  □.  1. 
Ptnr  rfire , 

Jurors,  U  well  as  witnesses,  may  be  examined 
upon  a  ootr  din,  16S.  b.  n.  1. 

ftU, 

No  person  holding  by  topy  ofenirt  roil  ia  on  that 
account  entitled  to  rote  at  the  election  of 
knights  of  the  shire,  S9.  b.  n.  1 . 

Whether  bishops  can  vote   in    the    prelin 
step*  of  a  bill  of  attainder,  1*4.  b.  a.  1. 
Vernier, 

In  wardship  in  dower,  bow,  SB.  b.  n.  2, 
Where  judgment  shall  be  against  an  heir 
where  against    a    vouchee,    with    respect    to 

Voucher, 

Judgment   (in    a   common    recovery)  alter   the 

vouchee's  death,  ia  too  late,  1U.  a.  n.  1. 
In  France,  of  a   second  or  a  third   person   to 

warranty,  US.  a.  n.  1. 
Of  both  heir  at  common  law  and  heir  in  borough 

English,  378.  a.  n.  1. 
As  to  cutesy,  384.  b.  n. : 
The  averment    or    con; 

statute  of  vouchers,  S85.  t 


Vtet, 
Case*  in  which  cestui  jut  tut  ia  in  of  Ua  ancient 
use,  and  not  by  purchase,  13.  b.  n.  S.     11.  a. 
n.  a.    as.  b.  n.  a. 

Whether  the  land  is  discharged  of  the  uses,  when 
a  feoflee  to  uses  ia  attainted,  or  has  only  coin- 
lilted  treason,  at  the  time  of  the  conveyance, 


13.  a 


uf. 


declared. 


in  which  the  doctrine,  that  the  kino; . 
be  a  trustee,  should  be  understood,  ibid. 
Charitable  uses,  113.  b.  n.  a. 
Superstitious  uses,  ibid. 
In  what  cases  uses  may  be  railed 

IIS.  a.  n.  B. 
Distinction  between  uses    raised  by  transmuta- 
tion of  possession,   and  those  raised  without 
such  transmutation. 

With  respect  10  bastards,  121.  a.  a.  8. 
Generally,  in  respect  to  the  mode  by  which 

>  operate,  271.  b. 


n.  1.  VI. 
Difference  between 
statute  of  uses,  ■ 
with    respect    to  jointenancy  and  tenancy 


estate  executed  by  the 
state  at  common  law, 
ancy  and  tenancy  in 

(at  common  law)  if. 


The  introduction 

one  of  the  most  important 

history  of  the   decline  of  the   feud,  191.  a. 

note,  sect.  VI.  11. 
The  stit.  1  Rich.  2,  c.  9,  was  one  of  the  steps 

taken  to  extirpate  uses,  ibid. 
The  27  H.  8,  c.  10,  was  intended  to  extirpate  uses 

entirely,   ibid.     271.  b.  n.  I.  111.     290.  b. 

n.  1.  1.  S. 
Nature  of  a  power  of  entry  limited  by  way  of 

use  ,  as  in  case  of  a  feoffment,  &c.  to  the  use 

intent  and  purpose  that  B.  may  receive  out  of 

the  lands  conveyed  a  certain  annual  sum,  itc. 

203.  a.  n.  3.  111. 
The  statute  of  uses  greatly  contributed  to  the 

introduction  of  conditional  limitations,  203.  b. 

n.  l.III. 
By  the  revocation  of  a  tenant  for  life,  uses  may 

determine  without  entry  or   claim,   218.   a. 


j,  266.  t 


I.  (A). 


Some  observations  on  conveyances    at    C 
law,  and  those  which  derive  their  effect  from 
the  statute  of  uses,  271.  b.  n.  1. 
Of  feoffment  and  grants,  ibid.  I, 

Definition  and  explanation  of  a  feoffment, 

ibid.  1. 1. 
Signification  of  a  grant,  ibid.  I.  2. 
Dine  rence  ■  upposed  to  exist  i  n  the  operation 
of  feoffments  and  grants,  ibid,  I.  3. 
The  introduction  nf  uses ;  and  the  difference 
between  uses  at  common  law,  and  uses 
since  the  statute,  27  H.  8,  ibid.  II. 
Uses  have  been  preserved  under  the  appel- 
lation of  trusts,  ibid.  III. 
The  nature  of  the  estates  of  the  feoffee  and 

the  cestui  que  hi,  ibid.  IV. 
The  limitations  and  modifications  of  landed 
property,    unknown  to  the  common  law, 
which  have  been   introduced   under  the 
statute  of  uses,  ibid.  V. 
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Some  observations  on  conveyances,  &c« — continued. 
The  mode  by  which  conveyances  to  uses 
operate,  271.  b.  n.  1.  VI. 

With  respect  to  a  bargain  and  sale,  and 
covenant  to  stand  seised,  ibid.  VI.  1. 
With  respect  to  a  feoffment,  fine,  com- 
mon recovery*  and  lease  and  release, 
ibid.  VI.  2. 
The  doctrine  of  powers  deriving  their  elect 
from  the  statute  of  uses,  ibid.  VII. 
As  to  the  mode  in  which  such  powers 

operate,  ibid.  VII.  1. 
As  to  the  relation  which  the  deeds,  by 
which  powers  are  executed,  bear  to 
the  deeds  by  which  the  powers  were 
created,  ibid.  VII.  2. 
On  uses  of  rents*  ibid.  VII.  3. 
On  uses,  not  executed  by  the  statute,  ibid. 
VIII. 

Whether  the  statute  extends   to   uses 

created  by  wills,  ibid.  VIII.  1. 
As  to  copyhold  estates,  ibid.  VIII.  2. 
As  to  leases  for  years,  ibid.  VIII.  3. 
To  serve  uses  limited  in  contingency,  it  is  neces- 
sary that  there  should  be  a  seisin  somewhere, 
ibid.  n.  1.  IV. 
With  respect  to  the  difficulty  about  the  precise 
nature  of  the  seisin  to  serve  contingent  uses, 
two  systems  were  found  to  be  open  to  unan- 
swerable objections;    and  by  a  third  system, 
or  the  doctrine  of  scintilla  Juris,  the  difficulty 
was  cleared  up,  ibid. 
Springing  or  secondary,  limited  on  a  fee,  must 
necessarily  vest  within  a  certain  period,  ibid. 
n.1.  V. 
Secondary  uses  limited  upon  or  after  an  ^estate 

in  tail  may  be  limited  generally,  ibid. 
Uses  arise  either  by  the  act  of  God,  or  by  the  act 

of  man,  ibid.  VU.  1. 
There  is,  at  least,  ground  to  argue  that,  generally 
speaking,  the  use  limited  by  the  power  last 
executed  will  take  place  of  all  the  uses  created 
by  powers  previously  executed,  unless  the  con- 
trary is  expressed  or  implied  in   the  deed, 
ibid.  VII.  2. 
Some  of  the  most  interesting  doctrines  of  the  law 
of  uses  are  involved  in  the  points  in  Hopkins 
v.  Hopkins,  ibid. 
One  of  the  chief  objects,  both  of  the  legislature 
and  the  judicature  of  this  kingdom,  in  their 
regulations  upon  the  subject   of  uses,  ibid. 
VIII. 3. 
Writers  tfpon  uses  and  trusts,  ibid.  II.  VIII.  S. 
A  use  upon  a  use  is  not  executed,  ibid,  VII.  1. 

290.  b.  n.  1.  II. 
What  is  provided  and  declared  by  the  statute  of 

uses,  ibid. 
With  respect  to   the  destruction  of  contingent 
uses  at  common  law,  two  things  are  said  to  be 
necessary  to  the  standing  seised  to  a  use  at 
common  law,  ibid.  IV. 
It  is  sometimes  doubtful  whether  a  use  or  trust  is 
executed  or  not ;  result  of  the  cases  upon  the 
point,  ibid.  VIII. 
Uses  have  been  preserved  under  the  name  of 

trusts,  ibid.  XIII. 
When  rent  is  limited  by  way  of  use  under  the 
statute,  the  use  is  immediately  executed,  315.  a. 
n.  1. 


w* 


Uses, 

Conditional  or  contingent  uses  should  be  distin- 
guished  from  a  remainder,  202.  b.  n.  1.  271.  b. 
n.  1.  V.    327.  a  n.  2.  II. 

How  far  shifting  and  secondary  uses  are  good, 
527.  a.  n.  2.  II.  1. 

Form  of  a  clause  enjoining  persons,  to  whom 
estates  are  limited  in  strict  settlement,  to  take 
the  name  and  use  the  arms  of  the  settler,  ibid. 
II.  2. 

Conveyances  under  the  statute  of  uses,  as  to  dis- 
continuance, 330.  a.  n.  1. 

Whether  uses  under  the  statute  are  executed 
in  any  case  where  no  use  or  trust  would  have 
arisea  at  common  law,  342.  b.  n.  I.  VIII. 

Springing  or  shifting,  or  executory  uses,  whether 
arising  under  a  limitation,  or  by  the  exercise 
of  a  power,  are  (in  the  opinion  of  the  editor) 
equally  to  be  barred  by  a  common  recovery, 
ibid.  IX.  2. 

In  what  respects  the  doctrine  of  remitter  was 
altered  by  the  statute  of  uses,  347.  b.  n.  1. 
348.  b.  n.  1.    340.  b.  n.  1.    353.  b.  n.  I. 

For  more  concerning  Uses,  see  Powers,  299.  b. 
n.  1,  and  14.  b,  n.  5.  19.  b.  n.  3.  22.  b. 
n.  2.  23.  a.n.  1.  42.  a.  n.  7. 10.  48.  a.  n  3. 
49.  a.  n.  1.  86.  b.  n.  11.  111.  b.  a.  I.  5. 
1 12.  a.  n.  1,  2.     117.  a.  n.  3.    272.  b.  n.  1. 

Usufruct  and  Usufructuary* 
In  the  civil  or  Roman  law,  191.  a.  note,  sect.  II. 
VI.  6. 

Usurpation, 
With  respect  to  advowsons,  115.  a.  n.  6,    loMkb* 
n.  6.    249.  a.  n.  2. 

Usury, 

Reference  to  a  remarkable  case  on  the  statutes 
of  usury,  4.  a.  n.  1. 

An  agreement  expressed  in  a  mortgage  deed,  that 
the  mortgagee  should  have  the  profits,  is  an 
usurious  contract,  and  consequently  the  deed 
and  mortgage  are  void,  "222.  b.  n.  2. 

Utrum  or  Juris  utrum,  155.  a.  n.  1. 

W. 

Wages, 
And  prize  money,  earned  by  apprentices  in  the 
seafaring  way  in  another  service,   have  been 
recovered  by  those  to  whom  they  were  bound, 
117.  a.  n.  1. 

Waifs,  121.  b.  n.  7.  119.  a.  n.  1. 

Wainscot,  53.  a.  n.  5. 

Wait  (Lying  in),  127.  a.  n.  2. 

Waived, 
A  woman  is  not  outlawed,  but  waived,  It 

Waiver  or  Waver, 
33.  b.  n.  10.    34.  b.  n.  1.    36.  b.  n.  T. 

n.  3.    99.  a.  n.  1.    120.  a.n. 4. 
See  Baron  and  Feme,  Dower ,  Election. 

Wales, 

Gavelkind  descent  in,  abolished,  176. 

The  customary  division  of  personalty  oft 
in  restraint  of  the  testamentary  povisii 
as  to  a  third  or  moiety,  prevailed  ^ 
districts  of  Wales,  fitc.  176.  b.  n.  6* 
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Wales, 
See  more  cnssceaoing  Wales,  Ml  n.  7.    61.  tu 
n.1.    M.a.n.4.    13S.a,«.3.    UT.n.n.4. 
l?e.a.D.l.     176.b.n.». 

/TaW, 

Alien*  in  disabled  to  roe  in  m  persona]  action, 
by  a  proclamation  of  war  against  their  country, 
but  not  10  byi  proclamation  prohibiting  com- 
merce. 139.  b.  ft.  •!. 

How  a  proclamation  of  war  ia  usually  qualified  ai 
to  such  subjects  of  the  enemy  a*  an  resident 
here,  128.  b.  o.  J. 

What  it  time  of  war,  in  a  legal  sense,  and  how 
triable,  249.  h.  u.  1. 

Wardt  and  Liveries,  the  court  of,  St.  b.  a.  1. 

Wardship, 
Of  land  Weld  by  knight'*  service  belonged  to  the 
lord,  but  the    miner   had  the   custody  of  the 
body,  aad  the  marriage,  even  againit  the  king, 

84-a.a.a. 

Or  the  heir  of  a  disseisee,  360.  b.  n.  1 . 

For  more  concerning  Wardship,  see  Guardian, 
uad  S3,  a.  n.  4.  83.  a.  a.  1.  18.  b.  n.  " 
M.a.n.9.  4G.b.n.4,S.  54.L14.  6T. 
n.  1.  78.  n.n.1.  79.  a.  n.  1.  00.  fe,  n. 
l«.a.  o.a.  l#B.a.n.  I.  llS-a.no.  Ill 
a-B.  1C1.  a.a.4.  16©.a.n.2.  191.  a.  m 
sect.  VI.  11.     171.  b.  n.  1.  II. 

Warrant  of  the  Peace,  181.  b.  n.  4. 
Warrantia  Chariot,  s»i.  b.  a.  1. 
Warranty, 
By  a  person  who  dial  seised  only  ia  law,  does 

not  bind  the  heir,  11.  b.  n.  S. 
The  benefit  of  a  warrant;  annexed  to  land,  ahall 
go  as  incident  thereto,  to  a  special  heir,  or  as- 
signee, 13.  a.  n.  I. 
Lineal,  how  far  a  bar,  ITS.  a.  n,  I. 
Paramount,  1T4  a.  a.  4.     174.  b.  n.  3. 
Its  enact,  20C.  b.  n.  1. 
A*  to  the  issue  in  tail  and  tin  reversioner,  127.  a. 

n.  1.  V, 
Disfinctioa  between  warrant/  descending  to  and 
warranty    descending   upon  the  heir.  33S.  a. 


Warranty, 
Then  is  no  voocher  to  warranty,  it  ii  said,  ia  a 
writ  of  ntMBtlit  duuian;  MS.  b.  n.  1. 

lisaeisin,  toil.  b.  n.  1.     »T3.  b. 


Warranty  of  aBcettor,  tenant  for  life,  may,  in  case 
of  forfeiture,  be  defeated  by  the  bur's  entry 
or  chum  ia  Ike  ancestor'*  lifetime,  1ST.  b. 
B.I. 

Lineal  and  cojlataral,  dolere»ce  between,  170.  a. 

And  assets,  barred  the  kins;  of  a  possibility  of  re- 
verter, at  common  law,  and  the  reason  of  it, 
970.  b.  n.  1.    873.  b.  n.  1. 

Of  a  parson,  etc  why  it  does  ant  bind  bis  succes- 
sor, 170.  b.  n.  1. 

Estate  tail  barred  by,  where,  178.  i.  n.  1. 

Warranties  by  tenants  for  life,  and  collateral  war- 
ranties by  ancestors  having  no  inheritance  in 
possession,  are  mada  void  by  statuta,  171.  b. 
n.1.    224.  a.  a.  1. 

The  effects  and  operation  of  warranty  at  common 
law, 

8.  -    -    -    -    .in  fee  simple  eon- 1  „_  . 
ditionaT  iTi* 

S. for  life,  ["■* 

4,  .     •     -     -     -for  years,  J 

Since  the  statute  of  Gloucester,  371.  b.  n,  2. 
Since  the  statute  de  daiii,  ibid. 
Since  the  statute  11  H.  7.  c.  80.  ibid. 
Since  the  statute  4  &  S  Ann.  c.  10.  ibid. 
At  the  common  law,  and  since  the  statutes,  as  to 

the  purpose  of  rebutter,  ibid. 
The  cases,  where  the  operation  of  warranty  still 

prevails,  ibid. 
Warranties  are  all  collateral  in  one  sense  of  the 

word  collateral,  ibid. 
Why  in  some  < 
claiming,  an 
Why  by  the  it 


in  others  it 


s  not,  ibid. 

is  the  warranty  or  te- 
ll tail  did  not  bar  the  issue  without  assets, 
but  was  a  bar  with  assets,  ibid. 

How  the  doctrine  of  the  binding  of  lineal  and 
collateral  warranty,  was  considered  by  lord 
Vaughan  and  lord  Hah,  ibid. 

Collateral  warranty  is  allowed  to  be  a  bar,  for 
the  security  of  purchasers  and  persons  in  pos- 
session under  a  title  by  descent,  ibid. 

Reference  to  lord  Vaughan 's  reports  on  the  sub- 
ject of  waranty,  374.  a.  n.  1. 

As  to  voucher,  376.  a.  n.  1.    384.  b.  n.1.    186.  b 

n.1. 

Trustees  may  safely  convey  by  the  ward  grunt, 

The  word  grant  implies  no  covenant  when  there 
is  an  express  covenant ; — or,  implying  a  cove- 
nant, the  express  covenant  qualifies  iu  import, 

In  some  conveyances,  the  word  grant  ia  necessary 

as  the  operative  word,  ibid. 
Conveyances   that  may  have  effect  without  the 

word  grant,  ibid. 
Whether  implied  at  this  day  by  the  word  grant, 

ofgiw.- 

1.  In  conveyances  in 


2.  - 


noes  in  fee,  1 

-  in  tail,  I 

-  for  life,  l 

-  for  yean,  J 


ibid. 
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Warranty, 

In  conveyances  in  fee  simple  by  the  word  gfat, 
since  the  statute  quia  empteret,  warranty  is 
personal  to  the  grantor,  unless  it  arises  from 
express  contract,  ibid. 

In  gifts  in  tail,  and  in  leases  for  life,  by  the 
word  give,  warranty  is  a  necessary  consequence 
of  tenure,  and  cannot  be  restrained  by  express 
covenant,  ibid. 

The  word  gh*  in  feoffments  creates  a  warranty 
from  the  person  of  the  feoffor,  under  the  statute 
de  bigamu,  ibid. 

Is  not  implied  by  the  word  grant  in  a  conveyance 
of  an  inheritance,  ibid. 

The  word  grant  originally  created  a  warranty 
only  when  there  was  a  tenure  between  the 
party  granting  and  the  party  to  whom  the  grant 
was  made,  ibid. 

Whether  it  is  implied,  where  a  person  having 
a  term  of  years  only,  conveys  the  lands  as  an 
estate  in  fee  simple  to  another  and  his  heirs 
by  the  word  *'  grant"  ibid. 

Warranty  is  implied  in  a  lease  for  years,  and 
is  in  nature  of  an  implied  general  covenant, 
and  may  be  restrained  by  an  express  covenant, 
ibid. 

Implied  in  a  conveyance  by  a  trustee,  would  be 
restrained  by  his  covenant  against  encum- 
brances, S84.  a.  n.  1. 

The  reason  of  the  implied  covenant  is  a  pre- 
sumed contract,  to  rive  a  recompense  to  a 
purchaser  taking  a  defective  title,  and  paying 
a  valuable  consideration,  384.  a.  n.  1. 

Trustees  conveying  as  trustees,  cannot  be  pre- 
sumed to  warrant,  ibid. 

Trustees,  to  prevent  all  question,  should,  by 
words  of  declaration,  negative  the  effect  of  the 
word  grant,  to  create  a  warranty,  ibid. 

Observations  on  the  remedy  of  purchasers  for  de- 
fects of  title,  from  facts  or  circumstances  to 
which  the  express  words  of  the  covenant  to 
them,  do  not  extend, 

1.  By  action  of  deceit, 

2.  By  bill  in  chancery,  WhvL 
8.  Under  inherent    covenants  f 

from  former  vendors,  J 

When  a  purchaser  consents  to  take  a  defective 
title,  his  agreement  to  do  this  should  be  ex- 
pressed, ibid. 

The  question  whether  the  heirs  shall  vouch, 
where  there  is  warranty  to  a  man  without  the 
words  "  and  his  heirs/'  was  discussed  in  a 
recent  case,  584.  b.  n.  (N). 

Is  joint  where  the  estate  is  joint,  and  several 
where  the  estates  are  several,  $85.  b.  n.  3. 

Warranty  cannot  be  created  by  will,  386.  b. 
n.  4. 

Effect  of  warranty  by  a  father  and  his  heir  ap- 
parent, 386.  a.  n.  1. 

Warranty  does  not  extinguish  the  right ;  it  only 
suspends  the  exercise  of  it ;  and  a  release  of 
the  warranty  leaves  the  right  at  large,  387.  a. 
n.  1. 

Where  warranty  is  temporary,  the  thing  reco- 
vered may  be  of  perpetual  duration.  A  war- 
ranty of  a  fee  is  not  a  warranty  in  fee,  387.  a. 
n.2. 

A  fee  simple  may  be  recovered  upon  a  warranty 
for  life,  ibid. 


WA 


J 


Warranty, 
Determines,  if  the  estate  to  which  it  is  annexed 

is  defeated  entirely,  and  not  as  to  a  particular 

estate  only,  887.  a.  n.  1.    388.  a.    (388.  b. 

13th  ed.)  n.  1.    889.  a,  n.  2. 
Warranty  and  voucher  of  heir  at  law,  and  heir 

in  Borough  English,  390.  a,  n.  (B). 
Feoffee  cannot  take  advantage  of  the  warranty  to 

him  unless  he  is  tenant,  389.  a.  n.  2. 
Upon  a  covenant  to  warrant,  and  defend  the  land 

to  a  lessee,  covenant  lies  whether  the  leasee  is 

evicted  rightfully  or  tortiously,  889.  a.  n.  2. 
There  may  be  a  remitter  because  a  warranty  is 

not  executed,  as  in  the  case  of  a  fine  wr  render, 

890.  b.  n.  1. 
See  more  concerning  Warranty,  12.  a.  n.  2.  20.  a. 

n.  1,  2.     21.  a.  n.  2.  7.     23.  a.  n.  6.     81.  a. 

n.  6.    85.  a.  n.  8.     39.  a.  n.  6.     50. b.  n.  1. 

67.  b.  n.1.    121.  a,  n.1.  173.  b.n.  4.    185.  a. 

n.  3.    187.  a.  n.  3.    191 .  a.  note,  sect.  VI.  8. 

213.  b.  n.  1.     215.  b.  n.  1.      289.  b.  n.  1. 

251.  b.  n.  8.    271.  b.  n.  1. 1. 1.  291.  b.  n.1. 

390.  a.  n.  (A). 
Warren, 
Ferrets  and  nets  may  be  distrained  for  damage 

feasant,  but  not  if  they  are  in  the  hands  of  a 

man,  or  out  of  the  warren,  47.  a.  n.  13. 
Distinction  between  a  legal  warren  and  mere  land 

stored  with  conies,  as  to  waste  by  ploughing  the 

land,  63.  a.  n.  8. 
Stopping  and  digging  coney-burrows  is  not  waste, 

ibid. 
Waste  (Act  or  action  of), 
By  or  against  donee  in  tail  after  possibility,  &c 

27.  b.  n.  2. 
How  and  by  whom  it  shall  be  brought  or  assigned, 

53.  a.  n.  2.    53.  b.  n.  7.  10. 
What  is,  53.  a.  n.  3, 4.  6,  6.  8,  9, 10,  11.    53.  b. 

il.  1.  3, 4,  5. 
Amongst  tenants  in  common,  53.  b.  n.  1. 
Whether  it  lay,  at  common  law,  against  tenant 

by  the  curtesy,  ibid.  n.  11. 
Where,  though  it  does  not  lie,  equity  will  inter* 

pose  by  injunction,  54.  a.  n.  5. 
Where  it  lies,  or  not,  ibid.    54.  b.  n.  1.     57.  a 

n.  4.  218.  b.  n.  2.    273.  a.  n.  2.   331.  a.  n.  1. 
Grantee  of  reversion  shall  have  waste,  54.  a.  n.  5. 
Of  what  value  it  shall  be,  ibid.  n.  9. 10. 
Permissive,  action  on  the  case  lies  not  for,  unlet* 

on  an  express  agreement,  57. -a.  n.  1. 
The  progress  of  the   law  as  to  the  accidental 

burning  of  houses,  so  far  as  regards  landknd 

and  tenant,  ibid. 
Tenants  bv  stat.  merchant  and  stat  staple  an 

not  punishable  for  waste,  ibid. 
On  the  death  of  one  of  two  parceners,  who  shaft1 

Wjoin  in  action  of  waste,  63.  a.  n.  1. 
nether  permissive  waste  is  a  forfeiture,  in  re.      I  ftt 

to  copyhold  estates,  ibid. 
Equity  sometimes  relieves  against  a  forfeit?**     r  * 

waste,  in  respect  to  copyhold  estates,  ibid.  a.    - 
Where  an  action   of   waste  lies,  218.  b.  r     k  , 

272.  b.  n.  2.    273.  b.  n.1. 
Things  wasted  and  severed  from  the  inherit,    if 

may  be  seized  by  the  owner  of  the  fee.  «    i 

may  bring    trover  where  no  action  of  w%    |vj 

would  lie,  218.  b.  n.  2.  s> 

The  privilege  given  by  the  words,  without  tntaw    <*■ 

merit  of  waste,  is  annexed  to   the   prisr      jj 

estate,  220.  a.  n.  1.  +. 
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Will, 

Uses  created  by  will,  ibid. 

...  ...    .,:___:_:_     MJ    L|u1 


Uls,  934.  a.  n.  1. 
Whether  yaod  n  dtforaat  lies  upon  recovery  by 

default,   or  by  nihil    dicic,    against  tenant  in 

dower  in  waste,  358.  a.  n.  I. 
Attaint  lief,  if  in  waste  the  jury  God  falsely,  or  if 

it  be  found  against  the  tenant  by  false  oath, 

where  the  assise  is  awarded  for  default,  ibid. 
■  Whether  in  waste,  the  damage*,  and  not  the  place 

waited,  -—  "■ — —  ■  :>JJ 


See  aura  concerning  Acts  and  Actions  of  Waste, 
98.  a.  n.8.  42.  a.  n.  3,  4.  44.  b.  n.  7.  46.  a. 
*  9.      S3,  a.  n.  1.  II.      63.  b.  n.  3.  a.  8,  B. 


BT.l.n.9. 

155.  a..  n.S.    188.  b. 

1.1.    351 

a.  a.  1.     271.8.0.1. 

It  not  by  that  name  demand  able  in  i  precipe, 

The  soil  does   not  pass,  if  a  man  grant  aqtum 

was*.  4.  b.  n.  S. 
By  what  name  laud  covered  with  water  shall  be 

demanded,  ibid. 

fay*,  56.  a.  n.  3. 
Weight*,  169.  b.  n.  y 

Westminster, 
Though  not  a  borough  corporate,'  is  a  city  by  ex- 


WhiUJhorn, 

May  be  timber  by  custom,  63.  a.  n. 

Whole  Wood, 
14.  a.  o.4. 
See  JWf-  Blood. 

III  a.  n.  9. 


*  or  mora  concerning  W 

D.3.  94.  b.  n.  3.  ln.s.n.o.  I'l.tt.u.ft. 
119.*.  n.  a.  119. Kd,  1.  III.LD.).  lr)4.t. 
n.a.  lTl.b.n.6.  lTe.b.n.S.9.  185.  a.  n.  10. 
185.  b.  u.  9.  190.  b.  n.4.  191.  a.  note,  sect. 
VI.  10.  905...  d.  l.fitbty.  «08.a.(90S.b. 
Ilth  ed.)  n.  1.  idly.  913.  b.  n.  1.  991.  a. 
n.  1.    937.  s.  n.  1. 1.    940.  b.  n.  I. 

Will  (Tenant  at,) 

Who  is,  and  how  h 

n,  1.  3.    87.  b. 
His  privileges,  88.  a.  n.  4. 
What   is   ■  determination  of  hit  estate,  88.  a. 

n.  13,  14,  IS. 
When  rent  is  payable  by  tenant  at  will,  after  bis 

estate  is  determined,  SS.  b.  n.  16. 
Shall  have  an  action  against  a  stringer  fur  cutting 


i  estate  may  be  created,  SS.  a. 


trees,  ST.  a.  n. 

a. 

Within  the  four 

teat,  107,  a.  n.  a. 

Witnesses, 

6.b.n.  8.      Ill 
n.  I.     971.  b. 

See  Evidenct. 

b.n.  3 
a.  1.  I 

187.  b.  □.  1. 
1. 

946.  b 

Wood, 

Whether  a  grant 

«.* 

includes  the  soil,  4.  b. 

Woods, 
Being  excepted  in  a  least 
■t  certain  rent,  a  nen 
without  such  exception 

(under  39  H.  8, 
lease  it  the  n 
is  bid,  44.  b.  n 

c.18) 

e. 

Woodward, 

The  office  of  woodward,    and    the    privilege 
having  the  bark  of  felled  trees,  may  be  appi 


:,  165.  h 


Qoert,  how  such  office  and  privilege  ire  affected 
by  a  partition  of  the  manor,  185.  b.  n.  9, 

Words, 

Construction  of  the  words,  in  poittntm  proei'tan- 
dii,  90.  b.  n.  3. 

A  lease  made  by  A.  lessee  for  life  to  B.  &  C.  on 
condition,  that,  in  ■  certain  event,  the  land 
shall  revert  to  A.,  without  determining  my 
estate  certain  in  the  grant,  passes  all  A.'s 
estate,  49.  a.  n.  11. 

Difference  between  the  words  "  from  the  dav  of 


a  tenancy  at  will,  88.  b. 


With  respect  to  lr 
As  to  a  detennina 

■,11, 

Meaning  of  the  term  amcted,  173.  b.  n.  8, 
Difference  wbere  the  repugnancy  of  words,  in  a 

bond,  or  release,  appears,  and  where  it  does 

not,  213.  b.  n.1. 
See  Lmitationj,  Toil,  etc. 

Wreck, 

Is  a  royal  franchise,  but  by  grant  or  picscnption 
may  belong  to  a  subject,  either  in  gross,  or  as 
part  of  his  manor,  itc.  961.  a.  n.  1. 
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Writ, 
De  ventre  inspiciendo,  proceedings  on  the  writ, 
where  a  wife  is  married  to  a  second  husband, 
8*  b.  n.  1. 
Where,  grantable,  and  necessity  of  altering 
the  present  mode  of  proceeding  on  the 
writ,  8.  b.  n.  2,  3. 
Antiquity  of  the  writ,  123.  b.  n.  1. 
Of  annuity,  146.  a.  n.  1.  147.  a.  n.  5.  448  a.  n.  4. 
800,  b.  n.  1. 
Whether  a   personal  or  a  mixed  action, 
285.  a.  n.  1. 
Of  assise,  155.  a.  n.  2.  250.  a.  n.  1.   278.  b.  n.  1. 

As  to  damages,  555.  b.  n.  1. 
D#  non  ponendis  m  assists  et  juratis,  155.  b.  n.  2. 

156.  b.  n.  5.    158.  a.  n.  2. 
De  magnd  attmd  eligendd,  what  a  good  return  to, 

150.  a.  n.  2. 
Of  ayel,  164.  a.  n.  5. 
To  a  bishop,  206.  a,  n.  1. 
Capiat  ad  satisfaciendum,  101.  a.  note,  sect  VI.  0. 

280.  a.  n.  2. 
Causa  matrimonii  prmlocuti,  240.  b.  n.  1. 
Of  cessavit,  141.  a.  n.2. 
Of  conspiracy,  where  it  lies,  161.  a.  n.  4.  III. 
De  corrodio  habendo  et  dt  aimud  pensions,  100.  a. 

n.  1. 
Of  cosinage,  aid,  and  besaiel,  as  to  damages, 

355.  b.  n.  1. 
Of  covenant,  230.  b.  n.  1. 

Against  lessor  of  tenant  for  years,  180.  a. 
n.  2. 
De  custode  admUtendo,  88.  b.  n.  16. 
De  custodia,  ibid. 
Of  deceit,  lies  for  a  wife,  against  her  husband,  for 

levying  a  fine  in  her  name,  133.  a.  n.  4. 
Diem  elausit  extremum,  191.  a.  note,  sect.  VI.  9. 

209.  a.  n.  1.1  V. 
Of  disseisin,  278.  b.  n.  1. 

Sheriff's  duty  in  executing,  154.  a.  n.  11. 
Of  novel  disseisin, 

As  to  damages,  355.  b.  n.  1. 
As  to  warranty,  366.  b.  n.  1. 
Of  dower,  205.  a.  n.  1 .  4thly. 
Dumfuit  infra  atatem,  278.  b.  n.  1. 
Droitural,  278.  b.  n.  1. 
Elegit,  101.  a.  note,  sect.  VI.  9. 
Of  entry,  239.  a.  n.  1. 

In  consimili  casu,  184.  b.  n.  1. 
As  to  remitter,  847.  b.  n.  1. 
As  to  damages,  355.  b.  n.  1. 
Of  error,  32.  b.  n.  4.   131.  a.  n.  1.  161.  a.  n.  4. 1. 

250.  b.  n.l. 
Of  extent,  101.  a.  note,  sect  VI.  0.200.  a,  n.  1.  IV. 

Of  execution,  200.  a.  n.  1.  V.  3. 
Of  raise  judgment,  259.  b.  n.  1. 
Fieri  facias,  101.  a.  note,  sect.  VI.  0. 
Of  forcible  entry,  257.  b.  n.l. 
Ex  greet  qustreU,  240.  b.  n.  2. 
Habere  facias  seisinam,  330.  a.  n.  1. 
De  capiendo  homugio,  67.  b*  n.  1. 
De  komine  repiegiend*,  may  be  sued  by  two  jointly, 
145. b.  n.2. 


YO 


Writ, 
Levari  facias,  101.  a.  note,  sect.  VI.  9. 
Of  livery  and  partition,  160.  a.  n.  2. 
Of  mandamus,  240.  b.  a.  1. 
Of  mieerata  misericerdia,  101.  a*  n.  4. 1. 
Of  moderata  misericerdia,  127.  a.  n.  1. 
Of  mortdancester,  as  to  damages,  355.  b.  n.  L 
Nuper  obiit,  175.  a.  n.  4. 
Original,  121.  a.  n.  1.    290.  b.  n.  1. 1. 2. 
Of  occupation,  249.  b.  n.  2. 
Of  partition,  167.  b.  n.  3.   169.  a.  n.  2.     187.  a. 

a.  1,2. 
De  partition*  fadendA,  164.  a.  n.  1.   164.  b.  n.4. 

169.  a.  n.2.    175.  a.  n.  2. 
De  perambulations  facienda,  160.  a.  n.  2. 
Possessory,  115.  a.  n.  4. 
Of  ad  quod  damnum,  99.  a.  n.  1. 
Of  auod  ei  deforce**,  188.  a.  n.  9. 

Where  it  ties,  355.  a.  n.  1. 
De  ratumabili  parte,  as  to  parceners,  175.  a.  n.  4. 
De  ratumabili  parte  boncrum,  176.  b.  n.  3. 

Whether  it  lay  at  common  law  or  by  custom, 
176.  b.  n.  6. 
Of  ravishment  of  ward,  88.  b.  n.  16. 
Of  redisseisin,  154.  a.  n.  8.    158.  b.  n.  3. 

Where  and  against  whom  it  lies,  164.  a.n.  11. 
154.  b.  n.  1. 
Of  right,  115.  a.  n.  1. 4.    121.  a.  n.  1.    15&  b. 

n.  1.      188.  a.  n.  9.     239.  a.  n.  1.     280.  b. 

n.(B).  . 

By  remainder  man  against  the  disseisor  of 

tenant  for  life,  278.  o.  n.  1. 
The  gist,  in  a  writ  of  right,  ibid. 
Of  subpana,  135.  a.  n.  1.    191.  a.  note,  sect 
VI.  11.    271.  b.  n.  1.  II.    290.  b.  n.  1. 1. 3, 
Of  trespass  quare  consanguineum  et  hszredem  cejs% 

88.  b.  n.  12. 
To  inquire  of  waste,  158.  b.  n.  3. 
See  more  concerning  Writs,  38.  b.  n.  1.    33.  a, 
n.  11.  69.  a.  n. 6.    115. a.  n.  6.  122.  tun. 7. 

Writing, 
Where  necessary  under  the  29  Car.  2,  c  3,  48. a. 

n.  3. 
And  other  forms  required  in  a  will  of  reed  estate 
by  29  Car.  2,  c.  3.  111.  b.  n.  3. 

Wrong, 
13  unlimited,  and  cannot  be  qualified,  180.  b.  a.  7. 


Y. 

Yard-land,  60.  a.  n.  2. 
Year  and  day,  250.  b.  n.  1. 

York, 
The  customary  division  of  personalty  ot 
in  restraint  of  the  testamentary  pov 
vailed  in  the  province  of  York,  17 " 
5t.0. 
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Chap.  1.  Fee  simple.  Sect.  1. 


rpENA  NT  in  fee  simple  is  he  which  hath  lands  or  tenements 

LI.  "1  to  hold  to  him,aml  his  heires  for  ever.  And  it  is  called  in 
a.  J  Latin,  feodum  simplex,  for  feodum  is  the  same  that  inheritance 
is  (1),  and  simplex  is  as  much  as  to  say,  lawful!  or  pure.  And 
so  feodum  simplex  signifies  a  lawfull  or  pure  inheritance.  Quia  feodum 
-  idem  est  quo  baereditas,  et  simplex  idem  est  quod  legitimum  vel  purum. 
Et  sic  feodum  simplex  idem  est  quod  hsereditas  legitima,  vel  hsreditas 
pure.  For  if  a  man.  would  purchase  lands  or  tenements  in  fee  simple,  it 
'     -  hehooveth 


find  fault  with  Littleton  for  this 
:ason.  Thoughts,  in  its  general 
uished  from  land  allodial ;  yet  in 
adar  sense,  to  denote  the  quantity 
if  the  word  when  we  say,  that  one 
>n  is  not  merely  justified  in  writing, 
scribing  who  is  tenant  in  fee  timpe, 
aid  have  misled  the  student.    The 

if  the  difference  between  attempt- 
eral  sense,  and  professing  only  to 
to  attended  to.  See  Smith's  Com- 
•erbum  F«,and  Wright's  Ten.  14c). 
Lard  Coke's  comment  oajee  is 


l.a.  l.b.]  Of  Fee  simple.         L.l.C.l.Sect.  1. 

behoovet h  him  to  have  these  word*  in  hit  purchase,  To  have  and  to  hold  to 
him  and  to  his  heires:  for  these  words  (his  hares)  make  the  estate  of 
inheritance.  For  if  a  man  purchase  lands  bythese  words,  To  have  and 
to  hold  to  him  for  ever ;  or  by  these  words,  To  have  and  to  hold  to  him 
and  his  assianes  for  ever:  in  these  two  cases  he  hath  but  an  estate  for 
term  of  life,  for  that  there  lache  these  words  (his  heires),  which  words 
onely  make  an  estate  of  inheritance  in  all  feoffments  and  grants. 

Vid.  Sect.  85.  «  rps  NA  N  T,"  in  Latin  tenent,  is  derived  of  the  verbe  teneo, 
and  hath  in  the  law  five  significations.     1.  It  signifies  the 
estate  of  the  land  :  as  when  the  tenant,  in  a  pratdpe  of  land, 
pleads  quod  nun  tenet,  8fc.  this  is  as  much  as  to  say,  that  he  hath 
not  seism  of  the  freehold  of  the  land  in  question.     And  in  this 
sense  doth  our  author  take  it  in  this  place :  and  therefore  he 
saith,  tenant  in  fee  simple  is  he  which  bath  lands  to  hold  to  him 
and  his  heires.  3.  It  signified!  the  tenure  or  the  service  whereby 
the  lands  and  tenements  be  holden  ;  and  in  this  sense  it  is  said  in 
the  writof  right,  qua  clamat  tenere  de  teper  tiberum  seroitium,  Sfc 
B  H.  7.  is.         And  in  this  signification  he  is  called  a  tenant  or  holder ;  because 
18  E.  3. 35.       all  the  lands  and  tenements  in  England)  in  the  hands  of 
"*E!it        •objects,  are  bo  Men  uiedi  atelyortramediatelyrJ- of  the  f*  \~l 
4fl  E.  f.  9!        '""B  (')■   ^0T  m  tne  'aw  °f  England  we  have  not,  pro-  L  b.  J 
(■  Inn.  501. J    perly,  allodium,  that  is,  any  subjects  land  that  is  not 
(4  Ip».  i8*;)     as  it  is  holden  ;  unlesse  you  will  take  allodium  for  ex  soUdo, 
(l*Co-9-.c"e  often  taken  in  die  Booke  of  Domesday  (4):  and  tenants  in  fee 
Mir  dcTjon      ,ilDP,e  are  tnere  called  alodarit  or  atoarii.     And  he  is  called  a 
e.  1.'  iki,  3. '     tenant,  because  he  holdeth  of  some  superior  lord  by  some  aer- 
Cuwomnh-Mor-  vice.    And  therefore  the  king  in  this  sense  cannot  be  said  to  be 
nuiilv,  cap.  sS.  a  (3)  tenant,  because  he  hath  no  superior  but  God  Almighty  ; 
•  *(*'  dft  pradium  domira  regis  est  directum  dominium,  cujut  ntdlus  author 

14  El.  v.  313.  *.  ett  "**'  Dan.  And,  as  Bracton  saith,  Omnet  auxdem  sub  eo,  tt 
1  Co.  47,  in .  ipse  tub  nulla,  nisi  tantilm  tub  Deo.  The  possessions  af  the  king 
Aliou  Wood's  are  called  sacra  patrimonia,  and  domimca  corona  regis.  But 
st*'  m  1,1  though  a  subject  hath  not  properly  directum,  yet  hath  he  utile 
ti^.0,',  in.* '.  J  dominium.  Of  these  tenants  our  author  speaketh  in  his  second 
eap,  n,  booke.      3.  Also,  tenere  Hgmneth  performance,  as  in  the  writ  of 

covenant,  quod  teneot  conoentio, 
forme  his  covenant.  4.  And  li 
as  it  is  said  in  every  common  obi 
Lastly,  It  signifieth  to  deeme 
shall  be  holden  for  none ;  (that 
and  so  we  commonly  say,  it  is  I 
several  significations  doe  prope 
simple.  For  he  hath  the  estatt 
of  some  superiour  lord,  and  is  t 


(1)  Same  doctrine,  50  Ass.  pi.  1.  Post.  65 
principle  of  this  doctrine  is  well  explained  in 
Comm.  48.  ed.  5.    See  also  Wright's  Ten.  13 

(3)  See  post,  j,  a.  For  particulars  concemin 
cited  in  Wright's  Ten.  56,  in  note  p.  and  also 
and  an  Account  of  Danegeld,  both  printed  by 

(3)  For  examples  and  consequences  of  thi 
an.  Post.  16.  a.  6  Co.  5.  b.  Finch,  fbi.  ed.  7. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [1.  b. 

thereunto  be  is  bounden  by  doome  and  judgement  of  law.     Of  Brit.  to.  83. 
the  several!  estates  of  land  our  author  treateth  in  hi*  first  booke ;  S07,  aoB. 
and  beginneth  with  fee  simple,  because  all  other  estates  and  Fletajib.s.eap. 
interests  are  derived  out  of  the  same.  KetiiK^ 

(4  Intt.  am.)  Detaodaj.  Htr,  del  Jrnt.  cap.  a.  sect.  1Q.  17, 

"FtttimpU?  Fee{+}  commeth  of  the  French  J&/J  {i.e.)pree-  Bract,  lib.  a. 
dinm  heneficmrium,   and  legally  signifieth  inheritance,   as  our  ea[>. 1. <5. 7- 
author  himselfe  hereafter  cxpoundeth  it.   And  simple  is  added,  ?"^™p' 34- 
for  that  it  is  descendible  to  (us  heires  generally,  thot  is,  simply,  pierMib.  3.  cap. 
without  restraint  to  the  heires  of  his  body,  or  the  like.   Feodum  a.  s  &  9.  Be 
est  quod  quit  tenet  ex  quacutique  causa  the  sit  tenementum,  the  lib.  5.  cap.  5. 
reddihu,&;c.    In  Domesday  it  is  called/eiu/utn.    [a]  Of  fee  aim-  W^**''"* 
pie,  it  is  commonly  holden  that  there  be  three  kinds,  vix.  fee  p]  com  "hi* 
simple  absolute,  fee  simple  conditional!,  and  fee  simple  qualified,  w«k  Cm. 
or  a  base  fee  (5).     But  the  more  genuine  and  apt  division  were  7  H.  4,  46. 
to  divide  fee,  that  is,  inheritance,  into  three  parts,  viz.  simple  or  8  H.  4.  15. 
absolute,  conditional!,  and  qualified  or  base.    For  this  word       *?'      3" 
(simple)  properly  exclude  th  both  conditions  and  limitations,  that   ,g  »_„_  2 
defeat  or  abridge  the  fee.    *  Hereby  it  appeareth,  that  fee  10  our  t8  E.  3.  46. 
legall  understanding  signifieth,  that  the  land  belongs  to  us  and  94  E.  3.  a8. 
our  heires,  in  respect  whereof  the  owner  is  said  to  be  seised  in  9fi*7,+'  ' 8' 
fee;  and  in  this  sense  the  king  is  said  to  be  seised  in  fee.    [0]  It  I0e."7 *^Ac- 
is  also  taken  as  it  is  holden  of  another  by  service,  and  that  be-  ^m  5fj.  ia 
longeth  onely  to  the  subject ;  /ten  dicitur  feodum  alio  modo  ejus  It.  a.  Disc  50. 
fwi  aUttrnJeoffat,  et  quod quit  tenet  ab  alio,  ut  ti  sit  quidicat,  tali*    ia  E.  4.  3- 
tenet  de  me  tot  Jeoda  per  seroitium  militare.     And  Fleta  saith,  n5Ef'9,laB'a?/' 
Poterit anus  tenereinfeodo  quoad serviiia,  sicut  dominus  capitate,  „  [j  |  "g_ 
et  Hon  in  dominico ;  aliit  injeodo  et  dominico,  et  non  in  servitio,  4  H.  7.  9.  The 
sicut  liberi  tenens  alicujus.    [c]  And  therefore  if  a  stranger  claim  cam  of  a  pemu 
a  seigniory,  and  distreyne  and  avow  for  the  service,  the  tenant  "'"^-H*/'1  B 
may  plead,  that  the  tenancy  is  extra  feodum,  tsc  of  him,  (that  is)  ^t^^tiT 
out  of  the  seigniory,  or  not  holden  of  him  that  claimetb  it ;  but   Deic. 
he  cannot  plead  extra  feodum,  Sjc.  unlesse  he  take  the  tenancy,  "Vide  Sect.  4- 
that  is,  the  state  of  the  land  upon  him.    Of  fee  in  the  first  sense  M  Bract lib-  *• 
our  author  treateth  in  this  first  booke  :  and  as  it  is  taken  in  the  mjafc*— p  - 
second  sense,  in  his  second  booke ;  and  of  the  third  you  shall  BrlLtb.s05.907. 
read  in  our  author,  Sect.  1 3.  643,  644,  645,  and  plentifully  in  [c]  a  An.  p.  4. 
Msr  books  quoted  in  the  mar-gent.  '«  *■»■  38- 

19  E.  3.  tit. 

Hen  de  m»  fee,  iB.    aBAu.41.    7 H. 4.  30.    sH.Hi.    (9 Co.  ao. k  34. b.  9 Imt 

"96.    Cjo.Jaw,i*7.    Hob.  108.    Docur.  Plac.  13a.  ai&) 


2.  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1 . 

justiciaries  t3*  ad  placiia  forestarum,  guas  idem  frater  [~  O  ~| 
nosier  habet  ex  dono  domini  regis  Henrici  patris  nostri,  |_  a.  J 
secundum  assis.  fbrcsta  tenenct,  fyc.  In  this  case  the 
grantee  and  his  heires  had  a  peraonall  inheritance  in  making 
of  a  request  to  have  letters  patents  of  commission  to  have  justices 
assigned  to  him  to  heare  and  determine  of  the  pleas  of  the  for- 
rests,  and  concerneth  neither  lands  or  tenements.  And  so  it  is 
if  an  annuity  be  granted  to  a  man  and  his  heires,  it  is  a  fee  sim- 
ple personal!  :  (1)  et  sic  de  similibus.  And  lastly,  hereditaments 
mixt  both  of  the  realty  and  personalty.  As  the  abbot  of  Whit- 
bye  in  the  county  of  i  orke  having  a  forrest  of  the  gift  of  William 
of  Percie  founder  of  that  abby,  and  by  the  charters  of  king  John 
and  of  other  his  progenitors,  king  Henry  the  third  did  grant 
Ro.  Pat.  an.  abbati  et  convetttui  de  Whitbye,  quod  ipsi  et  eorum  successores  in 
47  H.  3.  It  in.  perpetuum  habeant  viridarios  suos  proprios  de  libertate  sua  de 
Pickering,  8  £.    Whitbye  eligend'  de  cartero  in  pleno  com.  Eborum,  prout  maris  est, 

ad  responstones  et  prcesentationes  faciend  de  transgressionibus, 
quas  amodo  fieri  continget  de  venatione  intra  metasforestee  sua?  de 
Whitbye  %  quam  habent  ex  donatione  Willi*  de  Percey  et  Alani  de 
Percey filii  ejus,  et  redditione  et  concessione  domini  Johannis  quon- 
dam regis  Anglice  patris  nostri9  et  confirmatione  nostra\  coram 
justiciariis  nostris  itinerantibus  ad  placitaforestce  inpartibus  Mis 
et  non  alibi,  sicut  viridariiforesta  nostra  hujusmodi  responstones 
et  prasentationes  facere  debent,  et  consueverunU  Et  si  contingat 
altquosfbrensecos,  qui  non  sunt  de  libertate  pratdictorum  abbatu  et 
convent  us  t  transgressionem  facere  de  venatione  intra  metasfbresta 
pradicta,  quos  pradicti  viridarii  attachiare  non  possunt,  Voluntas 
et  concedimus  pro  nobis  et  hceredibus  nostris  quod  hujusmodi  trans- 
gressores  per  justidariosforesta  nostrce  ultra  Trentam  attachien- 
tur,  ad  prasentationem  viridariorum  pr {edict,  ad  respondendum 
inde  coram  justiciariis  nostris  itinerantibus  ad  placita  fbresta 
nostrce  in  partibus  illis,  cum  ibid,  ad  placitandum  venerint  prout 
secundum  assisam  et  consuetudinemforesta  nostrafuerintfacieruf. 
Which  charter  was  pleaded  upon  the  claime  made  by  the  abbot 
of  Whitbye  before  Willoughby,  Hungerford,and  Hanbury,  jus- 
tices in  eire  in  the  forrest  of  Pickering,  which  eire  began  anno 
8  £.  3.  And  these  before  them  were  allowed.  And  when  the 
(7  Co.  33.)        king  created  an  earl  of  such  a  county  or  other  place,  to  hold  that 

dignity  to  him  and  his  heires,  this  dignity  is  personall,  and  alsd 
concerneth  lands  and  tenements.  (2)  But  01  this  matter  more 
shall  be  said  in  the  next  Chapter,  Sect.  14  and  15. 

Bract,  lib.  4.  ^  "And  it  is  called  in  Latin,  feodum  simplex,  for  feodum  is  tht 
cap.  9.  fo.  Q63.  m$ame  that  inheritance  is"  Here  Littleton  himselfe  teacheth  the 
Bnt.  cap.  34.  signification  of  feodum,  according  to  that  which  has  been 
For  interpreta-  which  only  is  to  be  applied  to  fee  simple  pure  and  absolute, 
tionofwordsand  this  and  all  his  other  interpretations  of  words  and  etymoh 
etjmologies.vid.  throughout  all  his  three  bookes  (wherein  the  studious  reader* 
Sect.- 9. 18.  95.  observe  many)  are  perspicuous  and  ewer  per  notiora,  et  nunq 
11  .  119^  »35«  j^ 


(1)  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason 


the  statute  de  donis.     See  post.  2.  a.  b.  &  20.  a.  a 

(2)  Therefore  such  dignity  has  been  adjudged  to  be  intailable  within 
statute  de  donis.    See  post.  20.  a. 
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ignoium  per  ignotiut ;  and  are  most  necessary,  for  ignoratit  ter-    >54<  '<bj-  '74- 
miuit  irnoratur  et  art.  ,B4-  186.   194. 

»°4.  "34.  ««7. 
a68.  33a.  337.  494.  690.  591.  645.  689.  733. 

"  Simplex  it  at  much  at  to  tat/,  lavifull  or  pure."    Hereof  he  Bract,  lib  1 

treateth  onely  in  this  place.     And  Littleton  Raith  well,  that  mm-  cap,  39. to.ga. 

pfel  idem  est  quod  punim.     Simplex  enim  dicitur  quia  sine  plicis;  ©a.  b.  lib.  4. 

d  parum  dicitur,  quod  est  merum  et  solum  sine  additions-     Simplex  ??P-  ** 

donatio  et  pura  est,  ubi  nulla  addita  ett  conditio  sive  modus ;  hot-  a''  *|  '  '  3' 

pies  earn  dalur,  quod  nullo  additamento  datur.  Bract,  lib.  a. 

cap.  5,&c.  Brilt.  cap.  34. 

"  A  Umfull  or  pure  inheritance."  And  therefore  it  is  well  said,  Fleta,  1^.3.0.3. 
quid  donationum  alia  simplex  et  pura,  quaj  nullo  jure  civili  vet  p[°wd.  58.  b. 
naturali  cogente,  nullo  precedente  metu  vel  interne  niente,  ex  mer6 
gratuilaque  liberalitate  donantis  procedit,  et  ubi  nullo  casu  velit 
donator  ad  te  reverti  quod  dedit ;  alia  tub  modo,  canditione,  vel  06 
aauam,  in  quibus  casilius  non  propriefU  donatio,  cum  donator  id  ad 
k  reverti  velit,  ted  quafdam  potiutjiodalit  dimittto;  alia  abtolula 
etlorga;  alia  ttricta  et  coarctata,  sicut  certis  hcercdibus,  qui/iusdam 
a  tuccettione  exclutit,  Sec.  And  therefore  seeing  fee  simple  is 
farreditas  legitima  vel  pura,  it  plainly  confirmed!  that  the  division 
of  fee  is  by  his  authority  rather  to  be  divided  as  is  aforesaid  than 
fee  simple.  And  be  saith  well  in  the  disjunctive,  legitima  vel 
para,  for  every  fee  simple  is  not  legitimum.  For  a  disseisor, 
abator,  intruder,  usurper,  Sec.  have  a  fee  simple,  but  it  is  not 
a  lawful!  fee.  So  as  every  man  that  hath  a  fee  simple,  hath  it 
either  by  right  or  by  wrong.  If  by  right,  then  he  hath  it  either 
by  purchase  or  descent.  If  by  wrong,  then  either  by  disseisin, 
intrusion,  abatement,  usurpation  (3),  &c.  In  this  Chapter  he 
treateth  onely  of  a  lawful!  fee  simple,  and  divideth  the  same  as 
is  aforesaid. 

"Tor  if  a  man  purchase"     Persona  capable  of  purchase  are  Penoni  capable 
of  two  sorts,  persons  natural  created  of  God,  as  J.  S.  /.  N.  Sec  rf  Purchase. 
and  persons  incorporate  or  politique  created  by  the  policy  of 
man  (and  therefore  they  are  called  bodies  politique) ;  and  those 
be  of  two  sorts,  viz.  either  sole,  or  aggregate  of  many :  again,  Who  ha<re  ibi. 
aggregate  of  many,  either  of  all  persons  capable,  or  of  one  per-  liiy  to  grant, 
son  capable,  and  the  rest  incapable  or  dead  in  law,  as  in  die  ™e  Sec'-  57- 
Chapter  of  Discontinuance,  Sect.  655,  shall  be  shewed.     Some 
men  have  capacitie  to  purchase,  but  not  abilitie  to  hold  :  some,  1 1  Elix. 
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[?.•] 


lands,  tenements,   or  hereditaments  to  "htm  t*-  and 

his  heires,   albeit  he  can  have  no  heires,   yet    he 

is  of  capacitie  to  lake  a  fee  simple (i)  but  not  to 

hold  (3).    For  upon  an  office  found,  the  king  shall  hare  it  by 

his  prerogative  (3),    of  whomsoever  the  land   is    holden  (4). 

And  so  it  is  if  the  alien  doth  purchase  land  and  die,   the  law 

doth  cast  the  freehold    and  inheritance  upon  the   king (5). 

If  an  alien  purchase  any  estate  of  freehold  in  booses,  lands, 

tenements,  or  hereditaments,  the  king  upon  office  found  shall 

have  them.     If  an  alien  be  made  a  denizen  and   purchase 

ga  Ilea.  8.  us-    land,   and  die  without  issue,    the  lord  of  the  fee  shall  have 

Pi.  Com.  483.     ,ne  egchea^  ^^  ^t  tne  king.    Bui  as  to  a  lease  for  yearea, 

there  is  a  diversitie  betweene  a  lease  for  y cores  of  a  house 

for  the  habitation  of  a  merchant  stranger  being  an  alien,  whose 

5M»r.  Br.  tit.    king  is  in  league  with  ours,  and  a  lease  for  yeares  of  lands, 

mum,  aa.       meadows,   pastures,  woods,   and  the  like,      lor  if  he  take  a 

lease  for  yeares  of  lands,  meadows,  &c.  upon  office  found,  the 

king  shall  have  it  (6).    But  of  a  house  for  habitation  he  may 

take  a  lease  for  years  as  incident  to  commerce;  for  without 

habitation  he  cannot  merchandize  or  trade  (7).    But  if  he  depart, 


(1)  Therefore  on  a  covenant  to  st 
Godb.  075.  But  by  act  of  law,  as 
benefit  of  the  king.  7  Co.  Calvin's  c 
See  in  Dy.  383.  b.  the  case  of  a  feofft 

(a)  If  the  purchase  is  made  with 
hold.  See  14  Hen.  4.  so.  How  th 
name  of  a  trustee,  see  King  and  Ho 
Abr.  194.  See  also  13  Geo.  3.  c.  u 
land,  &c.  in  the  West  Indies. 

(3)  But  not  before  office,  except  i 
53.  b.  Before  office,  recovery  by  at 
Adj.  Gouldsb.  109.    4  Leon.  84. 

(4)  If  an  alien  purchases  a  copyh< 
lord.    Dy.  a.  b.  in  marg.  but  see  1  1 

(5}  See  in  Plowd.  339,  several  cas 
entitled  without  office. 

(6)  Accord.  7  Co.  Calvin's  case,  I 

(7)  Bui  33  H.  8.  c.  16.  s.  13,  maki 
alien  being  an  artificer  or  handicraft* 
seem  to  good  policy  and  the  spirit 
but  in  favour  of  aliens  it  has  been 
1  Sannd.  7.  2  Show.  1 35.  3  Mod 
lease  to  an  alien  artificer  is  said  to  b 
but  for  this  extraordinary  doctrine 

Gcity  of  aliens  to  take  personal  chal 
such  a  lease,  viz.  of  a  house  or  sfi 
so  understood :  and  so  indeed  it  is, 
As  to  the  word  extraordinary,  which 
of  n.  7),  I  now  hesitate  as  to  its  pri 
of  this  date,  on  a  case  which  require 
leases  for  years  to  aliens.  [The  pat 
refers,  applicable  to  the  subject,  is  a> 
"  on  the  supposition  of  the  party's  b 
"  trine  in  Co.  Lift.  2.  b.,  I  conceive 
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or  relinquish  the  real  me,  the  king  shall  have  the  lease.    So  it  is 
if  he  die  possessed  thereof,  neither  his  executors  or  adminis- 
trators shall  have  it,  but  the  king  (8);  for  he  had  it  only  for 
habitation  aa  necessary  to  his  trade  or  traffique,  and  not  for  the 
benefit  of  his  executor  or  administrator.      But  if  the  alien  be  no   Puck  ag  Elii. 
merchant,  then  the  king  shall  have  the  lease  for  yeares,  albeit  ft  in  Sir  James 
were  for  his  habitation  (g) ;  and  so  it  is  if  he  be  an  alien  enemie.        ,  *  "!*' 
And  all  this  was  so  resolved  by  the  judges  assembled  together  «*  e"3.  ,  .*' 
for  that  purpose  in  the  case  of  sir  James  Croft,  Paseh.  39  of  the  (a  Co.  na.  L) 
rsigne  of  queene  Elisabeth.     Also,  if  a  man  commit  felony,  and 
after  purchase  lands,  and  after  is  attainted,  be  had  capacitie  to 
purchase,  but  not  to  hold  it ;  for  in  that  case  the  lord  of  the  fee 
shall  hare  the  escheat  (10) ;  and  if  a  man  be  attainted  of  felony, 
yet  he  hath  capacitie  to  purchase  to  him  and  to  his  heirea, 
albeit  he  can  have  no  heire,  but  he  cannot  hold  it;  for  in  that  Msgns  Cbuta, 
case  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  cap.  34. 
of  the  fee  ;  for  a  man  attainted  hath  no  capacitie  to  purchase  J.   ^li'-^**'*" 
(being  a  man  aviliter  mortuus)  but  onely  for  the  benefit  of  the  ^  a>  'sunu* 
king,  no  more  than  the  alten-nce  hath.    If  any  sole  corporation  L3E-1.c1p.33. 
or  aggregate  of  many,  either  ecctesiasticall  or  temporall  (for  the  ijR.  a-cap.  5. 
words  of  the  statute  be  it  qui*  religiotia  vcl  aitus)  purchase  s3H-R.cap.10. 
lands  or  tenements  in  fee,  they  have  capacitie  to  take  but  not  J9  g-  "■**  &■ 
to  retatne  (unlesse  they  have  a  sufficient  license  in  that  (11)  Au,  4:je. 
behalfe);  for  within  the  yeare  afterthe  alienation,  the  next  lord  39  At*,  p.  17. 
of  the  fee  may  enter ;  and  if  he  doe  not,  then  the  next  imme-  Brii.  lb.  39. 
diate  lord  from  time  to  time  to  have  half  a  yeare ;  and  for  2""'!?!!  *" 
default  of  all  the  mesne  lords,  then  the  king  to  have  the  land  90  ™P'K*  a  ^"t 
aliened  for  ever,  which  is  to  be  understood  of  such  inheritance  vill.  34. 
as  may  be  holden.    But  of  such  inheritances  as  are  not  holden,  99E3.TbId.13. 

as  "E.3.5. 


*  crown,  the  alien,  taking  lease  for  years,  should  fall  within  the  description  of 

*  a  merchant  friend,  and  the  house  should  be  for  his  habitation :  and  that, 

*  even  with  those  circumstances,  the  crown  will  be  entitled  to  the  lease, 
"  either  on  his  death,  or  on  his  quitting  the  realm.  Whether,  however,  the 
J  courts  would  now  hold  to  this  extent,  I  have  some  doubt :  and  certainly, 

*  the  short  case  of  Trin.  6  E.  6.  New  Bend).  36.  and  1  And.  55.  clashes  with 

*  the  doctrine ;  and  the  case  in  Cro.  Car.  8.  on  the  administration  granted  on 

*  the  death  of  the  Holland  agent,  Sir  Unwell  Caroon,  might,  if  such  points 
'  should  be  as  stated,  require  to  be  closely  examined.  As  to  the  particular 
'  point  on  the  sL  3a  H.  8,  c.  16, 1  think  that  the  party's  not  being  an  artificer 

:he  statute's  being  applicable,  and  con- 

36.     See  in  Cro.  Cha.  8,  a  case  where 
ras  granted  to  his  nephews  and  nieces, 

estate  consisted  of  leases  for  years. 
jjjht  not  its  severity  to  be  corrected  by 
of  taking  a  house  for  habitation  to  aliens 
g  all  other  foreigners  to  come  and  reside 
where  lord  Coke  seems  to  express  himself 
1  being  merchants  and  other  aliens. 
irder,  and  before  conviction  levies  a  fine. 
iould  bar  the  issue  for  the  lord's  benefit ; 
it  should ;  but  no  judgment  was  given. 
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4  H.  6.9.  as  villeines,  rent  charges,  commons,  and  the  like,  the  king  shall 
»9_H.  6.63. 65.  |iave  them  presently  by  a  favourable  interpretation  of  the 
19  E^s.1*  statute*  An  annuity  granted  to  them  is  not  mortmaine,  because 
Mortm.  8.  it  chargeth  the  person  only.  Some  have  said  that  it  is  called 
34  H.  6. 37.       mortmaine,  manus  mortua,  qui  possessio  eorum  est  immortality 


193.  _ 

in  Wroteslje*B    mortua  per  antwhrasin,  because  bodies  politique  and  corporate 

cmc.  never  die.     Others  say  that  it  is  called  mortmaine  by  resem- 

if  v-itat  d6      M*ncc  to  the  holding  of  a  man's  hand  that  is  ready  to  die,  for 
7  £.  i?«t*a.       what  he  then  holdeth  he  letteth  not  goe  till  he  be  dead.  These 

and  such  others  are  framed  out  of  wit  and  invention ;  but  the 
true  cause  of  the  name,  and  the  meaning  thereof,  was  taken 
from  the  effects,  as  it  is  expressed  in  the  statute  itself,  per  quod 
qua  servitia  ex  kujusmodijeodis  debentur,  et  qua  ad  defensionem 
regni  ab  initio  provisajuerunt,  indebiti  su&trahtwtur,  et  capitales 
domini  eschaetas  sua*  amittunt,  so  as  the  lands  were  said  to 
come  to  dead  hands  as  to  the  lords,  for  that  by  alienation  in 
mortmaine  they  lost  wholly  their  escheats,  and  in  effect  their 
knights-services  for  the  defence  of  therealme,  wards,  marriages, 
reliefes,  and  the  like ;  and  therefore  was  called  a  dead  hand,  for 
that  a  dead  hand  yeeldeth  no  service. 

I  passe  over  villeins  or  bondmen,  who  have  power  to  purchase 
lands,  but  not  to  reteyne  them  against  their  lords,  because  you 
shall  readeat  large  of  them  in  their  proper  place  in  the  Chapter 
of  Villenage. 
(Cro.  Jo.  3*0.  An  infant  or  minor  (whom  we  call  any  that  is  under  the  age  of 
1  R0.Abr.731.)  ai  yeares)  hath,  without  consent  of  any  other,  capacity  to  pur- 
chase, for  it  is  intended  for  his  benefit,  and  at  his  full  age  be 
may  either  agree  thereunto,  and  perfect  it,  or  without  any  cause 
to  be  alledged,  waive  or  disagree  to  the  purchase ;  and  so  may 
his  heires  after  him,  if  he  agreed  not  thereunto  after  his  full 

age- 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  but  he  himselfe  (12)  cannot  waive  it;  but 
if  he  die  in  his  madnesse,  or  after  his  memory  recover,  without 
agreement  thereunto,  his  heire  may  waive  and  disagree  to  the 
state,  without  any  cause  shewed ;  and  so  of  an  ideot.  But  if  the 
man  of  non-sane  memory  recover  his  memory,  and  agree  uato 
it,  it  is  unavoydable* 

If  an  abbot  purchase  lands  to  him  and  his  successors  withwt 

the  consent  of  his  convent,  he  himself  cannot  waive  it,  but  his 

43  Am.  p.  33.     successor  may  upon  just  cause  shewed ;  as  if  a  greater  rent 

reserved  thereupon  than  the  value  of  the  land,  or  the  like ; 
Bract,  lib.  a.       he  cannot  waive  it  unlesse  it  be  upon  just  cause,  et  tic 
lo.  1a.  &  3a.       milibus,  prcelatu*  ecclesue  sua  conditionem  meliorare  potest 

teriorare  nequit.    And  in  another  place  he  saith,   Est 
ecclesia  ejusaem  conditionis,  quajiingitur  vice  minoris. 


(l?)  Fitzherbert  argues  strongly,  that  a  noncompos  may  plead  1 
ability  to  avoid  his  own  acts  as  well  as  an  infant.  Fitz.  Nat.  Br.  20c 
post.  247.  a  Si  b,  much  curious  learning  on  the  subject,  and  also  2  1 
Com.  ed.  5.  p.  291,  where  the  progress  of  the  opinions  on  this  sul 
critically  stated. 
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»•  Botoo  simile  holds  in  every  thing,  according  to  the  f~3.~1 

ancient  saying,  Nullum  simile  qualuor  pedibu*  currit  [aj.    I    fl    J    [a]iH.7.LS. 
An  hermaphrodite  may  purchase  according  to  that  sexe-        '        7  H.  4.  17. 
which  prevailed].     A  feme  covert  cannot  take  any  thing  of  the   li!  ,11-  "■  "■ 
gift  of  her  husband  (l),  but  is  of  capacity  10  purchase  of  others  ^3,  y^L  ^ 
without  the  consent  of  her  husband.     And  of  this  opinion  was  3711.8.14.' 
Littleton  in  our  books,  and  in  this  book,  Sect.  677,  but  her  hus-  (Hub.  104. 
band  may  disagree  thereunto,  and  devest  the  whole  estate;  but  5C0.  n&.b.) 
if  he  neither  agree  nor  disagree,  the  purchase  is  (2)  good  ;  but 
after  his  death,  albeit  her  husband  agreed  thereunto,  yet  she 
may  without  any  cause  to  be  alledged  waive  the  same,  and  so 
may  her  heires  also,  if  after  the  decease  of  her  husband  she  her- 
selfe  agreed  not  thereunto. 

[6]  A  wife  {uxor}  is  a  good  name  of  purchase,  without  a  PjJA*™'  ol 
Christian  name ;  and  so  it  is  if  a  Christian  name  be  added  abd  P"^°  ™" 
mistaken  (a),  as  Kmfor Emdyn,&;c.  for utile  per inutile nonvitiatar.    ,  ]l.5.  e. 
But  the  queene,  the  consort  of  the  king  of  England,   is  an  46  E.  3. 39. 
exempt  person  from  the  king  by  the  common  law,  and  is  of  »  At*.  18. 
ability  and  capacity  to  purchase  and  grant  without  the  king.  p'u'S'm 
Of  which  see  more  at  large,  Sect.  300.  ,  \^  ,',.'*" 

1 1  H. +.  33.   9  E.  4.  49.    13E.3.    Estoppel  931.     (4C0.13.b-    Pnt.133.*.) 

[c]  The  parishioners  or  inhabitants,  or  probi  homines  of  Dale  [c]  is  H.  7.8. 

(3),  or  the  churchwardens,  are  not  capable  to  purchase  lands ;  37  Jj.  6. 30. 

but  goods  they  are  (b),  unlesse  it  were  in  ancient  time  when  such  1°  !,„**—,,  \ 
grants  were  allowed  (4). 


(1)  Adjudged  ace.  in  Chancery,  a  Vera.  385,  and  3  Atk.  73.  But  the  doc- 
trine must  be  understood  with  various  limitations. — 1.  Though  the  husband 
cannot  convey  to  the  wife  immediately,  yet  he  may  give  to  a  trustee  (a)  for  her 
benefit,  and  the  gift  will  be  good.  Therefore  he  may  convey  land  to  her  by 
way  of  use,  as  by  enfeoffing  or  covenanting  with  another  to  stand  seised,  or 
surrendering  a  copyhold  estate  to  her  use.  See  post.  113.  a.  4  Co.  29.  So 
hemay  appoint  to  the  wife's  use  under  a  power. — 9.  According  to  some  books, 
by  custom  of  a  particular  place,  as  of  York,  the  wife  may  take  by  immediate 
conveyance  from  the  husband.     Fitz.  Prescription,  61.  ■  Bro.  Custom,  56. — 

3.  The  husband  may  give  to  bis  wife  by  last  will ;  because  such  gift  cannot 
take  effect  till  bis  death,  when  the  coverture  is  determined.  Post.  Sect.  168. — 

4.  It  seems,  that  a  donatio  mortis  eausd  by  husband  to  wife  may  be  good,  be- 
cause that  is  in  the  nature  of  a  legacy.     1  P.  Wms.  441 .     How  the  wife  may 

her  husband,  see  3  Ves.  669.= ; 

t  between  husband  and  wife  without 
gham's  MSS.  R.  ca.667.  Bunb.  307. 
lefore  lord  Hardwicke,  13  July  1738. 
Scanning  &  Style,  3  P.  W.  334. 

ill.   Lite.  Rep.  33,   Ld.  Raymond, 

sot  by  the  crown  probis  hominibus  de 

ilaw,  8vo  ed.  178.  See  Keilw.  33.  a, 
to  purchase  a  workhouse  for  the  poor  ; 
moon,  the  parson  and  churchwardens 
o.Jaw.533.=(By59Geo,  3.  c  13. 

of  the  poor  of  any  parish  may  accept, 


3-  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

[<f]  3*  E.  3.  [rf]  An  ancient  grant  by  the  lord  to  the  commoners  in  such 

(Hob  86*'  a  **»te,  that  a  war  leading  to  their  common  should  not  be 

6  Co/go.)  straitened,  was  good;  but  otherwise  it  is  of  such  a  grant  at  this 

r  ,  "  day  j>J.    And  so  in  ancient  time  a  grant  made  to  a  lord,  H 

gtsnfss.  *°  ^omtmius  *wm,  tarn  liberis,  qufan  nativity  or  the  like,  was  good ; 

18  £.  3. 50.  but  they  are  not  of  capacity  to  purchase  by  such  a  name  at  this 
ia  An.  85*  day.  But  yet  at  this  day  if  the  king  grant  to  a  man  to  have  the 
14.H.  6.  is.  goods  and  chattels  de  homhMus  suu,  or  de  tenentibus  suis,  or  de 
40  An!  d.* 91  ********&**  infrajtodum,  Sfc.  it  is  good:  for  there  they  are  not 

*"  named  as  purchasers  or  takers,  but  for  another  man's  benefit, 

[f]  BnctJiM*  w^°  hf**1  capacity  to  purchase  or  take  [/*].   And  regularly  it  is 

tract.  1.  cm.  so.  requisite,  that  the  purchaser  be  named  oy  (he  name  of  baptism 

B«*ttton^ol.iai,  and  his  surname,  and  that  speciall  heed  bee  taken  to  the  name 

95E.  af^     *  ^haptism ;  for  that  a  man  cannot  have  two  names  of  baptism 

*6  Am.  61.  ■»  ne  »»y  have  divers  surnames  (5).    [g~]  And  it  is  not  safe  in 

30  Am.  16.  writs,  pleadings,  grants,  Sec.  to  translate  surnames  into  Latin. 

40  5* 8* "'  ^s  °*  "^  •urname  of  one  be  Fitzwilliam,  or  Williamson,  if  he 

?H li as! '  tran»late  ni«  Mm*  Willi,  if  in  truth  his  father  had  any  other 

19  H.  6.9.  Christian  name  than  William,  the  writ,  Ac.  shall  abate;  for 
30  H.  6.  i.  Fitzwilliam  or  Williamson  is  his  surname,  whatsoever  Christian 
84  H.  6. 19.  name  his  father  had,  therefore  the  lawyer  never  translates  sur- 
1 l?*  Iul7*  nftroes*  And  yet  in  some  cases,  though  the  name  of  baptisme 
5  £.4!  46. 65.  ^  KiJtdKn  (*•  in  the  case  before  put  of  the  wife),  the  grant  is 
14  H.  7. 11.  good. 

so  JUis.  Dicr,  959.  8  E.  3. 436.  90  E.  3.  95.  1  H.  4, 5.  3  H.  6.96.  19 H.  6.2. 
.34  H.  6. 19.  5  E.4. 55.  97  H.  8. 11.  1  H.  5. 5.  18  E.  3.  39.  97  E.  3.  85. 
8  E.  3.  497.  7  H.  6.  99.  9  M.  5.  9.  [*]  40  E.  3.  99.  Fitswilliam.  94  E.  3. 64. 
Fiujohn.  39  E.  3.  94.  Fitsrobert.  97  E.  3.  85.4b.  grant,  67.  18  E.  3.  93, 94. 
18  E.  4.  8.  b.  14  H.  7. 31,  39.  13  E.  4.  8.  5  E.  3.  Vouch.  179.  37  E.  3.  85. 
where  the  proper  name  is  mistaken.  (6  Co.  65.  10  Co.  139.  b.  Hob.  39.  9  Ro. 
Abr.-44«    Mo.  939.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where 
his  name  is  Henry,  to  George  bishop  of  Norwich  where  his  name 
is  John,  and  so  of  an  abbot,  &c.  for  in  these  and  the  like  cases 
there  can  be  but  one  of  that  dignity  or  name  (c).  And.  there- 
fore such  a  grant  is  good,  albeit  the  name  of  baptism  be  mis- 
taken.  If  by  licence  lands  be  given  to  the  deane  and  chapter 
of  the  holy  and  individed  Trinity  of  Norwich,  this  is  good, 
although  the  deane  be  not  named  by  his  proper  name,  if  there 
were  a  deane  at  the  time  of  the  grant ;  but  in  pleading  he  must 
shew  his  proper  name.  And  so  on  the  other  side,  if  the  deane 
and  chapter  make  a  lease  without  naming  the  deane  by  his 
proper  name,  the  lease  is  good,  if  there  were  a  deane  at  the 
time  of  the  (6)  lease ;  but  in  pleading,  the  proper  name  of  the 
deane  must  be  shewed ;  and  so  is  the  booke  of  18  E.  4.  to  be 
intended;  for  the  same  judges  in  13  E.  4,  held  the  grant  good 

* 

take  and  hold,  as  a  body  corporate,  on  behalf  of  the  parish,  all  buildings,  law 
and  hereditaments  purchased,  hired,  or  taken  on  lease  under  that  act,  and  1 
other  buildings,  &c.  belonging  to  such  parish).    [5  B.  &  C.  433.] 

(5)  See  Cro.  Eliz.  27.  222.  328.   Cro.  Jam.  55$.    Ld.  Raymond,  562.  ic 
Salk.  6.  pi.  16.     1  Brownl.  47.    6  Mod.  115.    au.  Bacon  L.  T.  102. 106 

(c)  Str.  316.  a  Vern.  73a.  Vinn.  Comm.  on  Just.  Inst.  L.  2.  T.  20.  text 
n.  a.  Vin.  Devise,  T.  14*  Perk.  §  41-2.  1  Brownl.  47.  a.  Salk.  6.  pi. 
Vin.  Gfants,  D.  1.  17.    Nosmes,  A.  1. 

(6)  But  Jiot  otherwise,  post  964.  a.    Bee  21  E.  4.  15,  16. 


c 


E.  1.  C.  i:  Sect.  1.        Of  Fee  simple.  [3.  a.  3.  b. 

to  it  major,  aldermen,  and  commonalty,  albeit  the  malor  was  not 
named  by  bif  proper  name ;  bat  in  pleading  it  most  be  shewed, 
as  is  there  also  holden  (7).  If  a  man  be  baptized  by  the  name 
of  Thomas,  and  after  at  bis  confirmation  by  die  bishop  he  is 
named  John,  be  may  purchase  by  the  name  of  his  confirmation. 
And  this  was  the  case  of  sir  Francis  Gawdie,  late  ctriefe-jastice 
of  the  court  of  common  pleas,  whose  name  of  baptism  waa 
Thomas,  and  hie  name  of  confirmation  Francis  ;  and  that  name 
of  Francis,  by  the  advice  of  all  the  judges,  in  mw  36  Hen.  8, 
he  did  beare,  and  after  used  in  all  his  purchases  and  grants  (8). 

a  And  this  doth  agree  witb  our  ancient  books,  where  it  is  [l]«H.». 

den  that  a  man  may  have  divers  names  at  divers  times,  but  onefe  936. 

not  divers  Christian  names.   And  the  court  said,  that  it  may  be  **jk  a- 

Aat  a  woman  was  baptized  by  the  name  of  Anable,  and  40  _  e.'sTiI 

"eares  after  she  was  confirmed  by  the  name  of  Donee,  and  then  4e  E.  3.  91. 

er  name  was  changed,  and  after  she  was  to  be  named  Douce,  3  H.6.  16. 

and  that  all  purchases,  Ac.  made  by  her  by  the  name  of  baptism  34 ■  H.  6.  ig. 

before  her  confirmation,  remain  mod ;  a  matter  not  much  in  [  v  'Jc  *^  -  . 

me,  nor  requisite  to  be  pot  muse,  but  yet  necessary  to  be  14H.  7. 11. 

knowne.      [i]  But  purchases   are  good  in  many  cases  by  a  [0  17  E.  3.99. 

knowne  name,  or  by  a  certaine  description  of  the  person  with-  18  E-3-69- 

out  either  surname  or  name  of  baptism,  as  uxori  I.  S.  as  hath  ??  o  4  'rV. 

beam  said,  or  'prima  genito  JSio,  or  tetanic  gmito  Mio,  fyc.  at  p)  c^  JJJl 

JUio  notu  minimo  I.  S.  or  seniori  puero,  or  omnibus  JUiU,  or  al  r.  9.  a„-ltt, 

Jthabus  I.  S.  or  omnibus  tiberis  teu  exit&tts  at  I.  S.  or  to  the  41  E.  3. 19. 

right  heires  of  I.S.(p).  c&Lh. 

37H.6.30.     iiE.4.«.      7H.4-5-      4*>B-3>8- 

[1]  But  if  a  man  do  inf'ranchise  a  villein  cum  tola  teqiteld  tud,  [&]  15H.7.  14. 
that  ib  not  sufficient  to  infranchise  his  children  borne  before,  for 

the  incer tain ty  of  the  word  tequela.    [I]  But  regularly  in  writs,  H  8  E.  9.  437. 

the  demandant  or  tenant  is  to  be  named  by  his  Christian  name  "9  E.  8-  44- 

and  surname,  unlesse  it  be  in  cases  of  some  corporations  or  ^  E' f  ,'J/ 

bodies  politique  (9).  7H.6.09. 

[a]  try  A  bastard  having  gotten  a  name  by  reputa-  I    3.    I  [«]  99  K-  3- 
tion  may  purchase  by  his  reputed  or  knowne  name  to  J_  jj.  _J  '  '■  °4- 
him  and  ins  heires,  although  he  can  have  no  heir  but  17  *~  3-  4»- 
of  his  body.    A  man  makes  a  lease  to  B.  for  life,  remainder  ™  j  "3  ,* 
to  the  eldest  issue  male  of  B.  and  the  heires  males  of  his 
body,     B.  hath  issue  a  bastard  son,  he  shall  not  take  the  re- 
mainder, because  in  law  he  is  not  his  issue;  for  qui  ex  damnato  Vide  Sect.  118. 


S.b.]  Of  Fee  Simple.        L.  1.  C.l.  Sect.1. 

Inittoaincom.  on  the  body  of  Jaatr  S.  this  sonne  or  issue  shall  not  take  the 
^•'"E1  remainder ;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if 

r\\l  soo™"  tnere  had  beene  no  other  words,  he  could  not  take ;  and  (as  it 

Koj,  35.  bath  been  also  said)  a  bastard  cannot  take,  but  after  he  hath 

Ma  430.  gained  a  name  by  reputation  (i),  that  he  is  the  sonne  of  II. 

»  R0.Abr.43.  ic-  [c].  And  therefore  he  can  take  no  remainder  limited 
m'  E  *.  b*f°re  ne  be  born ;  but  after  he  be  borne,  and  that  he  hath 
11.14.  gained  by  time  a  reputation  to  be  knowne  by  the  name  of  a  son, 

35  Ah.  13.        then  a  remainder  limited  to  him  by  the  name  of  the  son  of  hia 
41  E.  3. 10.        reputed  father,  is  good;  but  if  he  cannot  take  the  remainder  by 
Vr"  fifi*)'        tne  name  °f  'Mue  at  tne  t'me  wnen  ne  '8  borne,  he  shall  never 
<■     °-    ■>        take  it.     And  to  it  seemeth,  and  for  the  same  cause,  if  after 
the  birth  of  the  issue  B.  bad  married  Jane  S.  so  as  he  became 
bastard  eigne,  and  had  a  possibility  to  inherit,  yet  he  shall  not 
take  the  remainder. 

Persons  deformed  having  human  shape  (3),  ideots,  madmen, 

lepers,  deafe,  dum  be,  and  blinde,  minors,  and  all  other  reasonable 

creatures,  have  power  to  purchase  and  retaine  lands  or  tene- 

[ii]  5  E.  4.  til.     merits,    [d]  But  the  common  law  doth  disable  some  men  to  take 

urtke  &  officer,    any  estate  in  some  particular  things ;  as  if  an  office  either  of  the 

jif"'  ■*?■  grant  of  the  king  or  subject  which  concerns  the  administration, 

R  Mi' '  Dier      proceeding,  or  execution  of  justice,  or  the  king's  revenue,  or  the 

f».  150.  b.  ui'd     commonwealth,  or  the  interest,  benefit,  or  safetie  of  the  subject, 

Scrogg'i  cue,     or  the  like;  if  these  or  any  of  them  be  granted  to  a  man  that  is 

(Hub.  148.)        unespert,  and  hath  no  skill  and  science  to  exercise  or  execute 

(Cro.  Jwd.  17.)  the  same,  the  grant  is  merely  (3)  void,  and  the  partie  disabled  by 

law,  and  incapable  to  take  the  same,  pro  commodo  regis  rt  popuh ; 


a  reports  of 
very  much.  According  to  Noy  and  M001 
that  the  remainder  was  good,  though  t 
creating  it;  aqd  Rolle  represents  the  case 
remainder.  But  Croke  agrees  with  lord  C 
the  judges  held  the  remainder  void;  thou. 
that  the  party  at  length  claiming  as  latef 
decide  what  would  be  the  effect  of  a  rem; 
only  modern  case  I  meet  with  on  the  subji 
Macclesfield  inclined  against  such  a  rem; 
ventre  ta  mere.  1  P.  Wms.  539.  Howeve 
settled.  If  the  objection  against  the  lim 
uncertainty  of  description,  it  must  Certain); 
mother  only ;  and  even  where  the  father 
possible  to  ascertain  him  also  sufficiently, 
cedes,  as  where  it  follows  the  bastard's  bin 
43,  44.  But  if  the  objection  is  a  policy  of 
of  marriage,  creates  a  disability  of  provid 
they  are  born,  then  lord  Coke's  doctrine  i 
Eliz.  510.  Which  of  these  is  the  true  pr 
judgment  of  the  learned  reader.  [See  18 
14  Vin.  37.  Sh.  1168.  Pr.  Ch.  475. 
Branch,  7,  9. 

(3)  Who  ought  to  be  deemed  such,  see 
.    (3)  See  ace.  Godb.  391.     Hard.  130. 
in  the  margin,  is  in  Dy.  175.    Dy.  150. 
144.     16  Vm.  1  "' 


1. 104.    Finch,  163. 


L.l.C.  l.Sect.l.        Of  Fee  simple.  [S.b, 

for  oneij  men  of  skill,  knowledge,  and  ability  to  exercise  the 
same  are  capable  of  the  aame,2o  serve  the  king  and  his  people. 
[e]  An  infant  or  minor  is  not.  capable  of  an  office  of  stewardship    MM.40&41 
of  the  court  of  a  manor,  either  in  poaaeaaion  or  reversion  (4).  £!"',ia  {)*". 
{/]  No  man,  though  neTer  so  skilful  and  expert,  ia  capable  of  £j*|^ ^w- 
a  judicial]  office  in  reversion  (5),  but  must  expect  untill  it  fall  in  |er  ,n<\  Wihrri. 
posseaaion.     And  gee  Sect.  378,  where  bargaining  .or  giving  of  (ContraMinh. 
money,  or  any  pMrwat  of  reward,  &c,  for  offices  there  mentioned,  43-    &-  c.  W. 
shall  make  such  a  purchaser  incapable  thereof;  which  is  worthy  i° ' 3 '  °'    iTo 
to  be  knowne,  but  more  worthy  to  be  put  in  due  execution.         m  ,  1  Co.  1. 

Some  are  capable  of  certain  things  for  some  special  purpose,  In  Auditor 
but  not  to  use  or  exercise  such  things  themselves ;  as  the  king   Caiie't  cue, 
is  capable  of  an  office,  not  to  use  but  to  grant,  &c  (6).  (5  k  ST~  6- 

A  monster  borne  within  lawful!  matriroonie,  that  hatb  not  asi?*.)  p01t' 
human  shape,  cannot  purchase,  much  lesse  reteine  any  thing,  Vide  Sra.  37B. 
[g]  The  same  law  is  de  pro/esiis  et  mortuis  taculo,  for  they  are  iH.  7.31. 
civUiter  mortui  (7) ;  whereof  you  shall  read  at  large  in  his  proper  (P««-7-b.*9-b.) 
pl«e,  Sect.  »oo.  -PiS* 

Brilt.cap.Bd.  39.  Fleti.lib.  6.c*p.  41.  1  E.  3.  9.  44  E.  3.  4.  3H.rI.S4.  91B.3. 
judgement  963.  7E4.1,  14  H.  8.  IS.  JJoct.  &  Stud.  141.  PL  Cobl  fo.  47. 
Brit.c.p.3*-    (Po«.76.«.> 

"  Purchase,"  in  Latin  perquisition,  of  the  verbe  perquirere. 
Littleton  describeth  it  in  the  end  of  this  Chapter  in  this  manner : 
Also  purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement,  unto  which  possession  he 
sommcth  not  by  title  of  descent  from  any  of  his  ancestors  or  of  his 
cousins,  but  by  his  own  deed.  So,  as  1  take  it,  a  purchase  is  to 
be  taken,  when  one  cometh  to  lands  by  conveyance  or  title;  and 
that  disseisins,  abatements,  intrusions,  usurpations,  and  such 
like  estates  gained  by  wrong,  are  not  said  in  law  purchases  (8), 
but  oppressions  and  injuries. 

Note,  that  purchasers  of  lands,  tenements,  leasee,  and  here- 
ditaments for  good  and  valuable  consideration,  shall  avoid  all 
former  fraudulent  and  covinous  conveyances,  estates,  grants, 
charges,  and  limitations  of  uses,  of  or  out  of  the  same,  [h]  by  a  [ft]  37  Elit 
statute  made  since  Littleton  wrote  (9))  whereof  you  may  plainly  **P*4. 
and  plentifully  read  in  my  Reports,  to  which  I  will  add  this  case :  I^JajJJf  & 


{4)  Ace  Scamler's  case,  and  1  Ro.  Abr  731.  J.  and  Cro.  Eiiz.  636.  But 
he  case  in  March.  43,  is  contra  ;  and  there  Mr.  justice  Jones  affirms,  that 
vamWa  »u  w«  bIu,  ™,i™  H™»>»  in  Cro.  Cha.  556,  lord  Coke's  doc- 
gntnted  so  as  to  be  exerriseable 


245,  and  Cas.  temp.  Talb.  99  ; 
grant,  W.  Jo.  311.  Hardr.  957. 
ay  so  grant  without  any  usage* 


become  inapplicable ;  for  there 

sed  persons  in  England,  and  our 

See  post.  133.  b.    a  Ro.  Abr. 


i  13  Elia.  c.  5,  see  Dy.  294.  b. 


3.b.4.a.] 

Twine's  CMe, 

5  Co.  do. 
Gooche's  case, 

6  Co,  7a. 
Barrel's  case, 

1 1  Co.  74- 
Pa&cb.  laJa. 
inter  Jones  pL 
and  Sir  Rich. 
Groobham  def. 
in  cjeciione 
firms  in  evi- 
dence al  Jurie. 


[t]Hil.  1BE.3. 
coram  rege  in 
Tbesaur. 

[*]  37  H.  8. 
cap.  6. 

13EIU.  cap.  8. 
5  Co.  69. 
Burton's  case, 
Eodem,  lib.  7* 
Chiton's  case. 
(Lutw.  »7i.) 

(fi  Co.  69.) 


Of  Fee  simple.       L.  1.  C.  1.  Sect.  1. 

/.  C  tad  a  lease  of  certaine  studs,  for  60  yeares,  if  he  lived  so 
long*  and  forged  a  lease  for  90  years  absolutely,  and  he  by  in* 
denture  reciting  the  forged  lease*  for  valuable  consideration, 
bargained  and  sold  the  forged  lease  and  all  his  interest  in  the 
land  to  R.  G.  It  seemed  to  me  that  R.  G.  was  no  purchaser 
within  the  statute  of  117  Eli*,  for  he  contracted  not  for  the  true 
and  lawfuH  interest,  for  that  was  not  knowne  to  him ;  for  then 
perhaps  he  would  not  have  dealt  for  it,  and  the  visibleand  knowne 
tearme  was  forged :  and  although  by  general  words  the  true  in- 
terest passed,  notwithstanding  he  gave  no  valuable  consideration* 
nor  contracted  for  it.  And  of  this  opinion  were  all  the  judges 
in  Serjeants-lone,  in  Fleet-street. 

[t]  In  ancient  time,  when  a  man  made  a  fraudulent  feofiement, 
it  waa  said,  quod  pomU  terram  Mar*  in  brigam ;  where  brigam 
doth  signifie  wrangle,  contention,  or  intricacy,  for  fraud  is  the 
mother  of  them  all.  [k]  And  on  the  other  side,  purchases, 
estates,  and  contracts  may  be  avoided,  since  Littleton  wrote,  by 
certain  acts  of  parliament  against  usurie  above  ten  in  the  h*in- 
died,  in  such  manner  and  forme  as  by  those  acts  is  provided ; 
which  statutes  are  well  expounded  in  my  books  of  Reports,  which 

L.  _  may  be  read  there*    To  them  that  lend  money  my 
4.  I  caveat  is,  that  fcf  neither  directly  nor  indirectly,  by  art, 
a*  J  or  cunning  invention,  they  take  above  ten  (1)  in  the 
hundred ;  ,for  they  that  seeke  by  sleight  to  creepe  out 
of  these  statutes,  will  deceive  themselves,  and  repent  in  the  end. 


Lands  and  other      «  Purchase  Lands"   Littleton  here  and  in  many  other  places 
things  to  be        putteth  lands  but  for  an  example ;  for  his  rule  extendeth  to  seig- 
niories, rents,  advowsons,  commons,  estovers,  and  other  heredi- 
taments, of  what  kind  or  nature  soever. 


purchased. 


Pl.Com.  168.  b. 
and  170.  a.  and 
151.4  Co.«7.b. 
Lutterel's  case. 
4  E.  3. 161.  and 
6  E.  3. 283. 
8  E.  3.  377. 
Temps  E.  1. 
Briete  81 1. 
&8  H.  8. 
Dyer,  47. 
(Past  19.  b.) 


"  Land"  Terra,  in  the  legall  signification,  comprehendeth  any 
ground,  soile,  or  earth  whatsoever;  as  meadowes,  pastures,woods, 
moores,  waters,  marishes,  furses,  and  heath.  Terra  est  nomen 
generalissimum,  etcamprehendit  omnes  species  terra ;  but  properly, 
terra  dicitur  a*  terendo,  quia  vomere  teritur ;  and  anciently  it  was 
written  with  a  single  r ;  and  in  that  sense  it  includeth  whatsoever 
may  be  plowed  ;  and  is  all  one  with  arvum  ah  arando.  It  legally 
includeth  also  all  castles,  houses,  and  other  buildings  (a)  :  for  cas- 
tles, houses,  &c  consist  upon  two  things,  viz.  land  or  ground,  as 

the 


(1)  Since  sir  Edward  Coke's  time,  the  rate  of  interest  has  been  gradually 
reduced  to  5  per  cent.     See  ai  Ja.  1.  c.  17.  is  Cha,  a.  c  13,  and  la  Ana, 
st»  a.  c.  16.    But  a  greater  rate  of  interest  is  still  allowable  in  Ireland  and  oar  »v 
Plantations.     It  has  been  doubted  whether  the  la  Ann.  did  not  extea&r* '*' 
money  lent  on  lands  in  Ireland  or  our  Plantations,  where  the  moi 
executed  in  Great  Britain ;   but  the  14  Geo.  3.  c.  79,  declares  all  such 
rities  made  previously  to  that  act  to  be  valid,  notwithstanding  the  la  As) 
where  the  interest  is  not  more  than  the  established  rate  of  the  particulars^ 
and  that  slljuture  securities  of  a  like  kind  shall  also  be  valid,  where  the  | 
terest  is  not  more  than  6  per  cent.    It  is  impossible  in  the  compass  of  anO- 
to  cite  the  numerous  cases  on  the  statutes  of  usury.  One  of  the  most  remilQ 
able  for  the  great  learning  and  variety  of  the  arguments  is  that  of  the  &A$\ 
Chesterfield  and  Janssen,  1  Atk.  301,  and  a  Ves.  325.  ••  ; 

(a)  1  Burr.  141.  3.   Comyns,  445.    Yin.  Grants,  T. 


L.  1.  C.  LSecLl.         Gf  Fee  simple.  [4  a. 

the  foundation  or  anwttW  tiwfdpWt ;  so  as  peasant  the  land  or 
ground,  die  structure  or  building  (hereupon  passeth  therewith. 
«  Land  is  anciently  called  Fieth  ;  but  land  builded  it  more  war-    ■  Tr.  7  K.  3. 
thy  thanother  land,  because  it  U  for  the  habitation  of  man,  and  curun  Regs 
in  that  respect  hath  the  precedency  to  be  der**>«cs\in  the  first  i^'™1*' '" 
place  in  a  (2)  praecipe,  as  hereafter  shall  be  said.     And  there.. 
fore  tbh)  element  or  the  earth  it  preferred  before  the  other  ele- 
ments :  first  and  principally,  because  it  is  for  the  habitation  and 
restiog-pleoe  of  mmn  ;  for  man  cannot  rest  in  any  of  the  other 
elements,  neither  in  the  water,  ayre,  or  fire.  For  ai  the  heavens 
are  the  habitation  af  Almightie  God,  so  the  earth  hath  he  ap- 
pointed aa  the  suburb*  ofheaven  to  be  the  habitation  of  man  : 
(Wan  rnfi  /Juiaito,  ferwmaifcw  ic^jCfni  ^mmms  .■  All  the   Pmd.  us..  16. 
whole  hemwna  are  the  Lord'*,  the  earth  hath  he  given  to  the 
children  of  men.  Besides,  every  thing,  a*  it  serreth  more  tmmt> 
dieter*'  or  mere  meerly  far  the  feed  and  use  of  man  (as  it  shall 
beaeid  hereafter),  hath  the  precedent  dignity  before  any  other. 
And  tbia  doth  the  earth;  for  out  of  the  earth-  eosaaoeth.  man's  food, 
and  bread  that  strenafthepaman'sheart^CCTt/tne^osrftoWwtand 
wine  that  gJnddetb  the  heart  of  man,  and  oyle  that  makes  him 
a  ehagrfntf  countenance ;  and  Uterefore  terra  dim  Opt  mater 
dietmtMtamim»mMah6cojm»hahtmtadvivntHmm.  And  the  divine  P«L  104.  ij. 
agreeth  herewith ;  for  he  saith,  Patriot  tiii  a  nutrkem,  et  stay  CbritaM-aoa. 


re  other  ne 


(rem,  et  aewnt,  et  domain  posm.it  terras*  Dau,  red  et  tepulchrum  ' 
tibi  hone  ewwiemdsdit.  Abo,  the  waters  that  yreM  fish  for  the 
food  and  sustenance  af  man  are  not  by  that  name  demandable 
far  a  nrwewe  (3);  but  the  land  whereupon  the  water  floweth  or 
atandeth  at  dctauwdable ;  aa  for  example,  ■  vigimti  acrat  terra 
a*.-  and  besides,  the  eartb  doth  furnish  man  with 
necessaries  for  hi*  use,  as  it  is  replenished  with 
nsonen  imajann  1  Bamely,  with  gold,  silver,  brasae,  iron,  tynne, 
lends,  and  ether  metals,  and  also  with  a  great,  rarietie  of  precious 
stetxaerandiranyc^herUitBffrfor  profit,  ornament,  and  pleasure.  (ptowd.  31a.) 
And  lastly,  the  earth  hath  in  taw  a  grant  extent  upwards,  not 
only  of  water,  as  hath  been  said,  but  of  ayre  and  all  other  things 
even  op  to  heaven;  for  aattt  sat  wlirnt  ejus  at  uttpie  ad  avium  (b\ 
as  is  hoiden  14  Hi  8.  to.  IS.  a*  Hen.  6.  59.  10  E.4.14. 
Registrant  origin,  and  in  other  bookes. 

And  albeit  land,  whereof  our  author  here  speaketh,  be  the   Vid.  Sect.  50. 
most  firme  and  fixed  inheritance,  and  therefore  it  is  called  solum,  "i™*  in  iiu»  • 
quia  t*t  toUdum,  and  fee  simple  the  most  highest  and  absolute  J™^*!^  "h*U 
estate  that  a  man  can  have ;  yet  may  the  same  at  sererall  times  (p01t.  4g.  (,. 
k,.  „.„..„.. u.\„   „ .: —  :.j  one  person,    and  alternis  victims  in   7  Co.fr) 


4.  a.  4.  b.]  Of  Fee  simpfie.       L.  1.  C.  1.  Sect.  1. 

(1B0.Abr.839.  moveable  fee  simple  in  13  acres,  and  may  foe  parcell  of  his 
*ru"  ^rau^  manor>  albeit  ^ey  have  no  certaine  place,  but  yearely  set  out 
Rot.  480.  in  "*  ^^^  places,  so  as  the  number  only  is  certaine,  and  the  oar- 
trans,  inter  ticular  acres  or  place  wherein  they  lie  after  the  year  incertaine. 
Weldon  &  And  so  it  was  adjudged  in  the  king's  bench  upon  an  especiall 

Bridgewater  in    verdict  (4). 

TemM.R^it  *^a  P^^on  ^e  n&de  betweene  two  coparceners  of  one  and 
partition.  a 1 .  *  ^e  aelfe-same  land,  that  the  one  shall  have  the  land  from  Easter 
F.  N.  B.  6a.  L.  untili  Lammas  to  her  and  to  her  heires,  and  the  other  shall  have 
Vide  1  Co.  87.    it  from  Lammas  till  Easter  to  her  and  her  heires,  or  the  one 

£%M&  6a  K  8*ia^  oave  lt  ^e  *"**  Jeut9  ftnc*  ^e  °^ier  ^e  second  jeare, 
(Post.  1*67.  a. '  a&*r***  vicious,  fyc.  there  it  is  one  selfe-same  land  wherein  two 
7  Co.  5.)  '  *  persons  have  severall  inheritances  at  severall  times.  So  it  is  if 
(188.  a.  post.)     two  coparceners  have  two  severall  manors  by  descent,  and  they 

make  partition,  that  the  one  shall  have  the  one  manor  for  a  year, 

and  the  other  the  other  manor  for  the  same  yeare,  and  after  that 

yeare  then  she  that  had  the  one  manor  shall  nave  the  other,  et  sk 

alternu  vicibus  for  ever;  and  albeit  the  manors  be  severall,  yet 

are  they  certaine  (c),  and  therefore  stronger  than  Bridgewater  s 

case ;  so  as  this  doth  make  a  division  of  states  of  inheritances  of 

Vide  Sect.  1 14,  lands,  viz.  certaine  or  immoveable,  whereof  Littleton  here  speak* 

where  adww-     eth,  and  incertaine  and  moveable,  whereof  these  three  cases  for 

sons, &c- may     examples  have  been  put.    Wherein  it  is  to  be  noted,  that  the 

and*  mgro*1  possession  is  not  onely  severall,  but  the  inheritance  also. 

By  what  names,  (~  4.  "1  l^"  itis  also  necessary  to  be  seene  by  what  names  lands 

&c.  lands.  &c.     I     k   J  ftnall  passe,  [a]  If  a  man  hath  20  acres  of  land,  and  by 

fhi,i?!lMe<L.  *k^  granteth  to  another  and  his  heires  vesturam  terra?, 

SL  ?"*  maketn  Kwry  of  seisin  secundum  formam  chart*,  the  land 

(Post  186.  b.     itselfe  shall  not  passe  (1 ),  because  he  hath  a  particular  right  in 

Contra  the  land:  for  thereby  he  shall  not  have  the  houses,  timber-trees, 

I  Ventr.  393.)  mines,  and  other  reall  things  parcell  of  the  inheritance,  but  he 
'**^8.6.  ghaii  nave  tne  vesture  of  the  land,  (that  is)  the  come,  grasse, 
10  H?V.  a!j.       underwood,  swepage,  and  the  like,  and  he  shall  have  an  action 

I I  h!  7.  at.  of  trespasse  quare  clauswn  Jregit*  [b]  The  same  law,  if  a  man 
14  H.  7. 4. 6.  grant  kerbagium  terra,  he  hath  a  like  particular  right  in  the 
9IH*fi7  36»  37*  land,  and  shall  have  an  action  quare  clausum /regit;  but  by  grant 

37  H  65qi  thereof  and  liverie  made,  the  soile  shall  not  passe,  as  is  aforesaid. 
«a  E.  4.  barre     M  ^a  man  ^et  to  &'  *ne  herbage  of  his  woods,  and  after  grant 

1 16.     11  H.  4. 90.    18  E.  3.  Execution  56.  -4  E.  3.  48.   8  E.  3.  13.  9  Ass.  p.  1*. 

38  E.  3.  24.  lb]  Bract,  fo.  aa*.  1 7  E.  3.  75.  39  H.  6. 38.  1 1  Klis.  D  j. 
385.  (4  Leon.  43.  Post.  47.  a.  Cro.  Cba.  36a.  Nor,  54.)  [c]  Pasch. 
ia  Ja.  inter  Dockwray  &  Points  in  evidence  al  Jury  in  Banke  le  Roy. 

all 


(4)  S.  C.  Mo.  303.     Cro.  £1.  421.  post  343.  b.    486  Vin.  C.  1. 
(c)  Vin.  Trespass,  H.  6.  8.     Feoffment,  p.  15.  v.  9,  Sec 
(1)  Contra  Keilw.  118,  and  Palm.  174.     Also  in  1  Ventr.  393,  it  is 
by  North,  attorney-general,  that  vesture  of  land  means  all  the  profits. 
4  Leo.  43,  and  Ow.  37,  are  with  sir  Edward  Coke.    Indeed  his  in! 
is  conformable  to  the  use  of  the  word  in  some  ancient  deeds,  and 
ranted  by  4  £.  1.  st.  1.  s.  4,  and  13  £.  l.st.  2.  c.  25.  8. 10.    It  also 
agreeable  to  the  derivation  of  the  word,  which  is  from  vestio.     See 
Interpret,  ed.  1727,  voc.  Vestura  and  Vesture.     Note,  the  differe**ce 
Palm.  175,  between  vesturam  terra,  pritnam  vesturam  terra9   and 
vesturam  terra,  from  one  quarter  to  another ;  and  between  such  grants  by] 
king,  and  those  by  a  subject.    As  to  prescribing  for  sola  vestura*.  1 
122.  a.    5  T.  R.  335.    14  Vin.  292.    [See  also  Preston  Est.  112 J| 


Ll.  C.l.  SecLi;         Of  Fee  simple.  [4.b, 

•0  hi*  lands  in  the  tenure,  possession,  or  occupation  of  B.  the 
woods  shall  passe,  for  B.  hath  a  particular  possession  and  occu- 
pation, wiuch  is  sufficient  in  this  case;  ana  so  it  was  resolved. 
[i]  So  if  a  man  be  seised  of  a  river,  and  by  deed  do  grant  [0  Vide  Sect. 
trpnraim  piicariam  in  the  same,  and  maketh  livery  of  seisin  * 79-    Bract. 
xtxxiiuntformam  chartte,  the  soile  doth  not  passe  (a),  nor  the  JJJe-,,. 
wster,  for  the  grantor  may  take  water  there ;  and  if  the  river  pi.  rjmn.  ■  j^, 
become  drie,  he  may  take  the  benefit  of  the  soile;  for  there  ioH.  7. 34.  as. 
passed  to  the  grantee  but  a  particular  right,  and  the  livery  7  H.  7. 13. 
being  made  tecundum/brmam  chartte,  cannot  enlarge  the  grant.  '8  „  ■  ?'  *9* 
[e]  For  the  same  reason,  if  a  man  grant  aauam  mam,  the  soile  XoU  64 
ihall  not  passe,  but  the  pischary  (3)  within  the  water  passed)  m  B.  4, 4, 
therewith.    And  land  covered  with  water  shall  be  demanded  4^3-4B- 
br  the  name  of  so  many  acres  aqitd  (4)  asopertat ;  whereby  it  *  ^B-  4- 
sppeareth  that  they  are  distinct  things.     [J]  So  if  a  man  grant  £  ,  *  ™,r" 
U  mother  to  dig  turves  in  his  land,  and  to  Carry  them  at  his  will  M  &  4.' bur™ 
and  pleasure,  the  land  shall  not  passe,  because  but  part  of  the   1 16.    13  H.  3, 
profit  is  given,  for  trees,  mines,  Ac,  shall  not  passe,     [g]  But  if  A"-  4*7- 
s  man  seised  of  lands  in  fee  by  his  deed  gran  tet  h  to  another  34  £"- ' ' ' 
the  profit  of  those  lands,  to  have  and  to  bold  to  him  and  his  \\u  en*;e  .. 
teira,  and  maketh  livery  tccundum  formam  chartte,   the  whole   30  E.  3. 
hud  itselfe  doth  passe  i  for  what  ia  the  land  but  the  profits   Briefe  885. 
thereof;  for  thereby  vesture,  herbage,  trees,  mines,  and  all  w- a  c-°4- 
wbsbjoever  parcell  of  that  land  doth  pane  (5).  i*,^  *  J *j"^ 

in  imp.  niaat  Imprnase  aa  abUs>     11  M.  7.4,  [/]7E'3- 34*>    »Au.g,ic% 

7A11.9.  Cc]4&B.  3-  t't-  feoffmeQi»eluiUso.     14H.8.6.  PLCom.  641.  b. 

F.N.B.8.    i»E.3.Dow«9o. 

ih]  By  the  grant  of  the  boillourie  of  salt,  it  is  said  that  the  [»]  Am.  p.  is. 

e  shall  passe,  for  it  is  the  whole  profit  or  the  soile.     And  this  9£  3  443. 

is  called  taliva,  of  the  French  word  talure  for  a  salt-pit :  and  you  fi£  ,  j'"t      J* 

may  read  deialiva  in  Domesday,  and  telda  signifieth  the  same  ann  in  Thenar, 

thing  [1];  and  where  you  shall  reade  in  records  de  lacertd  in  (1  Sid.  161.) 

profinditaU  aoua  tahte,  there  laceria  signifieth  a  fathom.     A  [fllnt-uujanit. 

roan  seised  ot  divers  acres  of  wood,  grants  to  another  omna  ■£*■  "if  ~n<:"t' 

btxan  tutu,  all  his  woods ;  not  onely  the  woods  growing  upon  jnTHnnpr  ' 

the  land  passe,  but  the  land  itselfe,  and  by  the  same  name  shall  Mich.  1  h.  5. 

be  recovered  in  a  prtecipe ;  for  bosctis  doth  not  onely  include  the  coram  Rege 

trees,  but  the  land  also  whereupon  thev  crow,     rtl  The  same  I*?'-  3- ia 


4.  b.  5.  a-]  Of  Fee  simple.       L.  1.  C.  1.  Sect.  lJ 

yet  the  land  itselfe  shall  pake,  as  it  hath  beene  (6)  adjudged. 

*  GlaimUib.  8.  •  Frassetum  signifieth  a  wood,  or  ground  that  is  woodie.  [/]  If 
mPDooie«i  &  mtai  ^^  *  wo°d  OI%  elder-trees  containing  20  acres,  and 
Reffist"**^*^  granteth  to  another  20  acras  alneti  (with  an  n  not  a  v\  the  wood 
F.  N.  B.  a.         of  elders  and  the  soile  thereof  shall  passe,  but  no  other  kiude  of 

woods  sliall  passe  by  that  name*  Alnetum  est  ubi  alni  arbores 
tm]  6  E.  ft.  crescunif.  And  sulUngs  are  taken  for  elders,  [m]  Salicetum 
Wast.  111.  doth  signifie  a  wood  of  willowes,  ubi  salices  crescunU  These 
7  A"' l8*  iq  trees  ln  our  DO°^es  are  called  sawces.  •  Safcfa  is  a  wood  of 
41  E,*3.P  sallows,  willows,  or  withies.  A  brackie  ground  is  caUed^ftotem, 

Wast.  6i.  ubi  jilices  cresatnt.     A  wood  of  ashes  is  called  Jraxtnetum,  ubi 

t  Hill.  14  £.  3.  fraxini  crescunt,  and  passeth  by  that  name;  and  lupulicetum, 
coram  Rege  where  hoppes  grow  ;  and  arundinetum  where  reeds  grow.  Some 
•am-?  >U     °"     **y  ^at  C^H^  or  {^enne9  whereof  dena  commeth,  is  properly  a  val- 

*  Inter  Inquisit.  ky  or  dale.  Dena  silwe,  and  the  like,  [it]  as  drofilen,  or  druf- 
apud  Lane,  in  den,  or  drvden*  signifieth  a  thicket  of  wood  in  a  valley ;  for  drufi 
con.  Comobie  0r  dru,  signifieth  a  thicket  of  wood,  and  is  often  mentioned  in 
A™anno6E  1.  Domesday.  And  sometimes  dena  or  denna  signifieth,  as  villa 
in  Thesaur.  ihc   ^^  denne,  a  towne. 

B.  of  Excesier'a      [o]  Cope  signifieth  a  hill,  and  so  doth  laxoe;  as  stanknoe  is 

c**e-  saxeus  colli*,    [p]  Howe  also  signifieth  a  hill.  •  And  hope,  combe, 

W  ^n»««l»j'  and  stem,  are  valleys,  and  so  doth  dough.    And  dunum  or  tftms 

lite.  15 1.*°'  signifieth  a  hill  or  higher  ground,  ana  therefore  commonly  the 

[p]  Paacii.  townes  that  end  in  dun,  have  hills  or  higher  grounds  in  them,' 

44  £.  3.  coram  which  we  call  downs.     It  commeth  of  the  old  French  .word 

RegeinThes.  ^un. 

M  Hill.  1 3  £.9.  [9]  In  our  Latin  a  wood  is  called  boscus.  Grava  signifieth 
Lane,  coram       a  little  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood  ;  and  so 

CftmdraMt*  doth  *°*  and  shawe'     Twaite  signifieth  a  wood  grubbed  up,  and 

047.  Rot.  Par.  turae<l  to  arable.     Stethe  or  stede  betokeneth  properly  a  banke 

18  E.  1. 8.  of  a  river,  and  many  times  a  place,  as  starve  doth  ;  and  trie,  a 

Bvesaue  do  place  upon  the  sea-shore,  or  upon  a  river.    Lea  or  ley  signifieth 

Carlisle's  case,  pasture. 

[r]  PL  Com.  [r]  If  a  man  doth  grant  all  his  pastures,  pasturas,  the  land 

169.  a.    4  £.  9«  itselfe  imployed  to  the  feeding  of  beasts  doth  passe,  and  also  such 
^  E  q786793*  P^11'68  or  feedings  as  he  hath  in  another  man's  soile.     LestM 
4  £*.  4  1.  *         or  ksues  is  a  Saxon  word,  and  signifieth  pastures,    [*]  Between 
vj  H.  8. 1  a.       pastura  andpascuum,  the  legall  difference  is,  thsttpastura  in  as? 
[i]  so  Ass.         signification  containeth  the  ground  itselfe  called  pasture,  asl 
P,#  9*  by  that  name  is  to  be  demanded.    Pascuum,  feeding,  is  whss> 

soever  cattell  are  fed,  of  what  nature  soever  the  ground  is,  sai 
cannot  be  demanded  in  a  praecipe  by  that  name. 
[(]  PI.  Com.  [*]  If  a  man  grant  omnia  prata  sua,  all  his  meadowes,  thel 

169.  a.  13E.  3.  itselfe  of  that  kinde  passeth :  et  dicitur  pratum  quasi  pan 
Bckk  a41*        because  it  groweth  sponte  without  manurance.   [u]  A  man 

EQtrie38o;  P  K  "1  omnes  Druera*  suas  *  tne  8°^  where  heath  doth 

M  Domesday.    I    **•    I  passeth,  and  may  be  demanded  by  that  name 
P.  N.  B.  a.         L  a.  J  praecipe.     It  is  derived  from  bruyer,  a  French 
Re«i,t*  heath  ;  and  it  is  called  ros  in  the  Brfcreh 

Roncaria  or  Runcaria  signifieth  land  full  <tf  brand 
briers,  and  is  derived  ofroncier,  the  French  worlwhich  - 


(6)  To  know  when  fjoood  will  include  the  soil,  and  who*  not,  _ 
Grants,  167.  Cro.  Ja.  487.  524.  2  Ro.  Abr.  455.  U.P1.  l.'f.  Vim 
vation,  n.  c.    25  Burr.  3816.  \ 


LA,  C.  1.  Seel.  1.        Of  Fee  simple.  [5.  a. 

tbesame,  and  as  much  H  lentkthrm.  [a\  By  the  grant  of  ontnet  MRegUr. 
jmuariat  orjonearias,  the  soile  where  rushes  do  grow  doth  pane ;  '  *~  3- *■ 
forjtnc  io  French  is  a  nub,  whereof  joncatia  eommeth.  [A]  A  m  |fi  *' 
"  'it  mat,  the  soile  where  rawi,  i.e.  kne-  k  0.  n 


p.  9.  Kagbter, 

— .  r , o-  -  ■■  -   lMussic,  mm 

» in  tWveree  in  the  .Register  it  is  called;  but  in  F.  1 
in  the  verse  pitckaria  is  put  instead  of  ruscaria.     Andjampna  Jampti*, 
commeth  of  jonc  and  novxr,  awntcrish  place,  and  in  all  one  in  (Cro.Chi.179.) 
effect  withjoncariu.     He  that  granteth  omnet  rnaritcot  tuot,  all 
hit  femes  or  marish  ground*  doe  pasae.     Maritau  is  derived  of 
the  French  word  mare*  or  marett ;  the  Latin  word  for  it  is  palut, 
or  iocut  pnhdonu.    Mora  is  derived  of  the  English  word  moore, 
and  lignifitith  a  more  barren  and  unprofitable  ground  titan 
marshes,  dangerous  for  any  cattell  to  go  there,  in  respect  of 
myrie  and  moorish  soyle,  neither  serves  it  for  getting  of  turves 
there,    [e]  You  shall  reade  in  records,  that  such  a  munperqui-  [r]  Pucli. 
nwt  trestrnt.  acr.  maretti,  e\e.     This  word  marettum  is  derived  ••  E.  3  Coram 
ft  mare  the  sea,  and  trgo,  and  property  signifieth  a  moorish  and  "Ke  ^-||KO'u- 
gravelly  ground,  which  the  sea  doth  cover  and  overflow  at  a  full 
Ms,  and  lyetb  betwecne  the  high  water  marke  and  low  water 
marke,  infra  Jluxtim  et  rrfhtxunt  maru.     By  grant  of  these  par- 
ticular kinds,  the  lands  of  these  particular  kinds  onely  doe  passe; 
but,  as  hath  been  said,  by  the  grant  of  land  in  general!,  all  these 
particular  kinds   and  some  others   doe    passe.     Non  mihi  a 
Mstass  Unguis  tint  or ai/ue  centum,  Omnia  terrarum  percurrere 
nonma  pattern.     And  therefore  let  us  turn  our  eye  to  generall 
words,  which  doe  include  lands  of  several  sorts  and  qualities. 
[rf]  By  the  name  of  an  honor  (1),  which  a  subject  may  have,  [<0  Mag.  Chart, 
divers  manors  and  lands  may  passe.     So  by  toe  name  of  an  J'  3 '  ■  "VF"  IL,"|S- 
isle,  insula,  many  manors,  lands,  and  tenements  may  passe.         £^  °£c  j?"' 

33  E.  l.coraurege  io  Tie*,  honor  de  Huntingdon.  Mieh.gE.  1.  coram  rcge  inThaa. 
18E.S.  Am.  377.  a6  Ae».  p.So.  6  E.  3.  58.  47  E.  3. 11.  honor  de  Pcvercl. 
49  E.  3  314.  honor  dr.  Eglet.  9  H.  6.  37.  36  H.  8.  Ujer,  58.  honor  de  Glouc. 
F.  N.B.365.  honor  Abbalb.  de  Merle.  5E.4.  139.  7  H.  6.  39.  1  E.  3,  4,  ic 
13  E.  3.  juriidici.  33.  4  Co.  88.  Lntlerell'i  cije,  5  H.  7.  9.  14  H.  4. in  reconto 
krogo.     8H.4.    PI.  Com.  168.     8H.7.I.     4  E.  4.  id.     (41011.394.) 

Holme  or  hulmtut  sienifieth  an  isle  or  fenny  ground.    *  A  com  •   *  >  3  E.  3. 


5.  a-] 


Of  Fee  simple.        L.  1.  C.  1.  Sect  1. 


assaults.  TeneUare  or  taneilare,  is  lo  make  holes  or  loopes  in 
walls,  to  shoote  out  against  the  assailants.  Machecoilare  or 
machecotdare,  is  to  make  a  warlike  device  over  a  gate  or  other 
passage  like  to  a  grate,  through  which  scalding  water,  or  pon- 
derous or  offensive  things  may  be  cast  upon  the  asaaylants  (3)- 
But  to  retume  to  the  matter  from  whence  upon  this  occasion 
we  are  fallen. 

By  the  name  of  a  towne,  viUa,  a  mannor  may  passe.  In  Domes-, 
day,  alodium  {in  a  large  sense)  signifieth  a  free  mannor  (4),  and 
alodiarii,  or  alodarii,  lords  of  the  same ;  and  latmematmi  there 
signifie  lords  of  a  mannor,  having  tocam  et  tacam  dt  tenenttbu*  et 
hominibut  suis.  [g]  And  by  the  name  of  a  mannor  (a),  divers 
townes  may  passe.  Quod  olim  dicebattirjundut.mmc  manemm 
dicitur.  By  the  name  of  a  ferme  or  fearme  (5).  Jirna,  houses, 
lands  and  tenements  may  passe;  and  Jcrma  is  derived  of  the 
Saxon  word  feormian,  to  feed  or  releeve;  for  in  ancient  ume 
they  reserved  upon  their  leases,  cattell  and  other  victual!  and 
provision  for  their  sustenance,  [h]  Note,  a  fearme  in  the  north 
parts  is  called  a  tacke,  in  Lancashire  a  fermeholt,  in  Essex 
a  wike.  But  the  word  fearme  is  the  general  word,  and  aa- 
ciently/unrftM  signified  a  fearme,  and  sometime  land,  [i]  Lands 
making  a  knight  s  fee  (6),  shall  passe  by  the  grant  of  a  knight'a 
fee  de  unofeodo  militiz. 

E.~3-  bra.  165.     11  E.  3.  ore.  B14. 

TQ  4  E.  3. 161.       [k]  Unum  tolinum  or  tolimu  terra  in  Domesday  booke  con- 

taineth  two  plow-lands  and  somewhat  lease  than  an  halfe  ;  for 

there  it  is  said,  septem  loli 

Una  hida  ten  carucata  tt 

viz.  as  much  as  a  plow  c 
1 1  Am.  13.         plow -land.    Una  virgata  U 

Virg«i.  lerne.       lo>  m  some  SO,  ID  some  9 

Cilun.il.  lih.c«p.  terra,  an  oxgange,  or  an  ( 
Uutursdiy,  till  (lo).     fntl  But  earned 

Br.ct.Iib.-  v      '     -         • 


Rot  Piriitm. 
45  E.  3.  M.  $. 
6H.  4.  nu.  19 
1  E.4.cap.  I, 
Hoi.  Pulnm. 
1  E.  3.  a.  pun 
AluioCliufeiu 
mE.3s, 
pan  Thorn* 
BttLley,  &c. 
(3  Initio. .) 
[g]  L.»b. 


EjrcL  Firm. 
[i]  >7  E.  3. 


6  E-3- 


6  E.  3.  803. 
«  E.  3.  6. 
35  "■  <*■  *9- 
PI.  Com.  1 60. 


compound,  and  may  conts 
sary  for  such  tillage.     J 
halfe  a  plow-land.     And 
[0  &E.3.  'l'  *»  'an<^B  were  usually 

fin*,  49.  13  E.  3.  fine,  67.  39  H.  6.  a.  4  E.  3. 
69.431-  5H.3.  Druit.66.  PI.  Com.  168. 
1  E.  3.57.  tempi  E.  1.  bre.  Oil.     PI.  Com.  16: 


cup.  aS,  97,  & 
lib.  5.  fo.  434. 
Regiit.  7s. 
W  S  E.  3. 


(3)  See  further  as  to  castles,  Mad.  E 
by  Emin.  Antiq.  ed.  1773,  v.  1.  p.  100. 

(4)  See  ante,  1.  b.     Wright  Ten.  13 
(b)  For  Manor,  see  post.  58.  and  12 

Manour. 

(5)  See  u  Inst.  145-    6  T.  R.  349. 

(6)  As  to  the  contents  of  a  knight's  fi 

(7)  Some  think  that  toltnus  terra  v, 
cata  terra.  See  Somn.  Rom.  Ports,  8a 
terra. 

(8)  See  further  as  to  this,  post.  69.  a 

(9)  See  post.  69, 

(10)  See  post-  69. 

(11)  See  further  on  the  dimensions  o 


L.l.  C.l.  Sect.  1.       Of  Fee  simple.  [5.  a.  5.  b. 

[*]  By  the  name  of  a  grange,  rrangia,  a  house  or  edifice,  not  J>]Pl.Ci»m. 

onely  where  corne  is  stored  up  like  as  in  barnes,  but  necessary  ,69-  Li1"1™*1' 

places  for  husbandry  also,  as  stables  for  hay  and  horses,  and  **E  J? '<■*)' 
stables  and  styes  for  other  cattell,  and  a  eurtUege,  and  the  close 
wberein  it  standeth,  shall  passe  ;  and  it  is  a  French  word,  and 
ligiiifieth  the  same  as  we  take  it  (19). 

[o]  Stagnum,  in  English  a  poole,  doth  consist  of  water  M  4  E.  3.  tit. 

r5.~|  andland;  and  therefore  by  thenanieofK^jinOTiuin  or  re-'ffnwnn  et 
Lb.  J  a  poole,  the  water  and  land  shall  passe  also,  [a]  In  the     *"*'  '9' 

same  manner  gurges,  a  deepe  pit  of  water,  a  gors  or  Formrdon,  34. 

gulfe,  consisteth  of  water  and  land ;  and  therefore  by  the  grant  34  Ass.  pi.  n. 

thereof  by  that  name  the  soile  doth  passe,  and  a  pracipe  doth  [=]  '  3  '*  3-  4- 

lie  thereof,  and  shall  lay  his  espites  in  taking  of  fishes,  as  *  JV  ^  '43' 

breames  and  rocbes.    In  Domesday  it  is  called  guort,  gort,  and  10  E.3.4BB, 

gars  plurally  :  as  for  example,  de  3gorx  mille  anguilUe.  13  E.  3. 

Entry,  57.    F.  N.  B.  191.  b.    Uomendaj. 

[4]  So  it  is  of  a  forest,  parke,  chase,  vivarye,  and  warren  in   [*]  Tempi  E.  1. 
a  man's  owne  ground,  by  the  grant  of  any  of  them  not  onely  the   brIi  sfll- 
privilcdge,  but  the  land  itselfe  passes  (a),  for  they  are  compound.  40  i|%*ao. 
In  the  booke  of  Domesday,  that  is  called  levsad,  and  leuga,  and  ^  e.  3.  19. 
leased,  and  Irene,  which  in  Latin  is  called  lettca.  43  E.  3.  34. 

35  H.  6.55.       3H.  6.  a.      Domesdij.       ilracimi,  lib.  4.  fu.  33,5.       Int.  adjiidieit, 
coram  rege  p.      39  E.  3.  lib.  3-  f°-  B5'  in  Thessur.     (4  Lut.  989.) 

[e]  Stadium,  orjerlingus  siveferlingum,  or  quarentena  terra;,  is  M  4?  Am.  38. 

a  furlong  of  land,  and  is  as  much  as  to  say,  a  furrow  long,  which  *     '     ' *   - 

in  ancient  time  was  the  eighth  part  of  a  mile;  and  land  will  passe  jfano  10  R.  1. 

by  that  name.     And  some  hold  that  by  that  name  land  may  be  inter  fines  in 

demanded.   And  deferlingis  et  quarentenu,  you  shulf  read  divers  In.i. Beribigai 

times  m  the  book  of  Domesday;  and  there  you  shall  read,  in  teme  continet 

ittsmUt  rex  habrt  unum  frustum  terra  ttnde  exeunt  tex  vomeres.  ^mc"iiy. 

Nota,  frustum  signifieth  a  parcel  1.  [d]  Wttrectum,  oruxtreccum,  Fruitum,iGE.3. 

or  varrctum,  doth  signifie  fallow;  terra  jacet  ad  warectum,  the  lit.  Cumon.  9. 

land  lyeth  fallow :  but  in  truth  the  word  is  vervactum,  quasi  veri  [dJ  Micb.SH.j. 

novo  victim  tea  subaetum,  terra  novalu  seu  requieta,  quia  aUernu  ,ncli"Fn-  0' 

minus  requiescai  [e\,  tarn  culia  novalia.     ['/"]  By  the  grant  of  a  Warr.B.o.6. 

tnessuage,  or  bouse,  mesuagium,  the  orchard,  garden,  and  curti-  re]  Virg. 

hse  doe(i)  passe;  and  to  an  acre  or  more  may  passe  by  the  Eciog.  i.  a. 

a  wi  j  r  j  j7JBnci.iii. 

S33-     aaE.4.  tr.im.  140.       PI.  Com.  t68.   171.      ag  H.  8.     Br.  Feoffment.,  53. 
(ta.p.11.     35  H.  6.  44.    PJ.  Com.  169.    (1  Sid.  309.) 


min.  Antiq.  ed.  1773,  v.  1.  p.  39 
es,  and  in  what  order,  lands,  &c. 
N.  Br.  3.  C.  Hugh  Comment,  on 
.  B.  c.  1.  p.  118,  and  particularly 

yXefarm.     See  4  Co.  48.  b. 

Ho  34.     Dal.  in.  N.  Bendl.  9o. 

Co.  33.  3  Saund.  401.  S.P.  adj. 
Bill.  89.  See  ace.  aCl1a.Cas.a7. 
d  that  the  devise  of  a  messuage 
lies  distant  from  the  messuage, 
rence  is  taken  between  messuage 

extends  to  the  curtilage,  though 


5.  b.] 

[g]  Dometdaj. 
[X]  Patch. 
30  £.  i,  coram 
rege  Kane,  in 
Thesaur.  Statul. 
de  extent 
roanerii. 
Domesday. 


Domesday. 

[i]  Int.  placita 
coram  domino 
rcge  Mich. 
10  E.  3. 
Rot.  96. 
Lamb,  ex  posit 
verb.  Thanua. 


[*]  Lib.  Rub. 
cap.  15.  &  cap. 
41  &  76.  W.  a. 
c.  46.7  H.  4. 38. 
Lib.  d'Enlriet, 
tit.  Ass. 
Corps  Pol.  3. 
(4  Inst.  994.) 
Domesday. 

[J]  7  H.  4  «8. 
Fleta,  lib.  9. 
cap.  35.  Domes- 
day.    10  R.  l, 
inter  fines. 


Qf  Fee  simple.        It  \.  C.  I.  Sect.  1 . 

name  of  a  bouse:  it  is  derived  of  the  French  word  mese.  [g]In 
Domesday,  a  house  in  a  city  or  burrough  is  called  haga ;  other 
houses  are  called  there  mansiones, mansune,  and domus  [A];  and 
in  an  ancient  plea  concerning  Feversham  in  Kent,  havoes  are 
interpreted  to  signifie  mansion**.  In  Normans  French  it  is  called 
mesiul,  or  mesuil.  Bye  signifieth  a  dwelling,  byef  an  habitation, 
and  byan,  to  dwell. 

It  is  to  be  noted,  that  in  Domesday  there  be  often  named 
bordarii  seu  borduanni,  cosces,  coscet,  cotucami,  cotarii,  who  are 
all  in  effect  bores  or  husbandmen,  or  cottagers,  saving  that 
bordarii,  which  commeth  of  the  French  word  horde  for  a  cot- 
tage, signifieth  there  bores  holding  a  little  house,  with  some  land 
of  husbandry  bigger  than  a  cottage ;  and  coterelli  are  meere 
cottagers,  aui  cotagia  et  curtilagia  tenent  (2). 

Villani  in  Domesday  (often  named)  are  not  taken  there  for 
bondmen,  but  had  their  name  de  villis,  because  they  had  fermes, 
and  there  did  worke  of  husbandry  for  the  lord  :  and  they  were 
ever  named  before  tyrdarii,  Sfc.  and  such  as  are  bondmen  are 
called  there  servi. 

[i]  Coleberli,  often  also  named  in  Domesday,  signifieth  tenants 
in  free  socage  by  free  rent ;  and  so  it  is  expounded  of  record. 
Radmans  and  radchemistres  (rad}  or  rede,  signifieth  firme  and 
stable)  there  also  often  named  ;  these  are  liberi  tenentes  qui 
arahant  et  herciebant  ad  curiam  doming  seujalcabant,  aui  mete- 
bant,  because  their  estates  are  firme  and  stable;  and  they  are 
many  times  called  sochemans  and  sokemanni,  because  of  their 
plough  service. 

Dreuchs  signifieth  free  tenants  of  a  mannor,  there  also  named. 
Taini  or  thaini  mediocre*,  were  freeholders,  and  sometime  called 
milites  regis,  and  their  land  called  tainland ;  and  there  it  is  said, 
heec  terra  T.  R.  E.juit  tainland,  sedpostea,  converse  in  revdand. 
[k]  But  thainus  regis  is  taken  for  a  baron ;  for  it  is  said  in  an 
ancient  author,  thainus  regis  proximus  comiti  est,et  ibidem  medio- 
cris  thainus,  et  alibi  baro  sive  thainus  (3).  Berouarium  or  her* 
carta,  commeth  of  berc,  an  old  Saxon  word,  used  at  this  day  for 
barkes  or  rindes  of  trees,  and  signifieth  a  tan-house,  or  a  heath- 
house,  where  barkes  or  rindes  of  trees  are  laid  to  tan  withal :  asd 
berquarii  are  mentioned  in  Domesday.  It  signifieth  also,  axW 
more  legally,  a  sheep-cote,  of  the  French  word  bergerie. 

[I]  By  vaccaria  in  law  is  signified  a  dairy-house,  derived  of 
vacca,  the  cow.  In  Latin,  it  is  lactarium,  or  laditium  ;  and 
vaccarius  is  mentioned  in  Domesday.  And  Fleta  maketh  mention 
ofporcaria,  a  swinestye. 

The  content  of  an  acre  is  known.    The  name  is  comm< 
the  English,  German,  and  French.     In  legal  1  Latin  it  is 
acra,  which  the  Latinists  ca\\  jugerum.  In  Domesday  it  is  ca 
arpen  prati,  silvce,  8$c  10  R.  1.  inter  fines.     Acra  in  C01 

cox 


not  to  the  garden,  but  that  domus  only  comprehends  buildings.    Also  in 
of  the  cases  cited,  particularly  that  from  Plowden,  the  grant  was  of  a  iwe* 
with  the  appurtenances ;  on  which  latter  word  some  stress  seems  to  have 
laid.     See  2  Term.  R.  498.     2  Blackst.  Rep.  726.  1 148. 

(2)  See  as  to  cottages,  2  Inst.  736.     2  Ld.  Raym.  1015.    6  Mod*  1 14J 

(3)  See  further  as  to  thane  and  thane  land,  in  Reliq.  Spelm.  11,  &c» 
also  post.  6.  a.  n.  6.  86.  a.  116.  a.  $.117. 


■L.l.C.1.  SecLl.       Of  Fee  simple.  [5.bi6.a. 

cmdinel  40  perticatas  in  kmgiiudme,  et  4  in  latitudine,  et  qualibet 
pertieata  de  16  pedibtu  tn  longitttdine  (4). 

[*]  By  the  grant  of  a  sehon  of  land,  telio  terra,  a  ridge  of  M  9  E;  3-  89- 
land  which  contained)  do  certainty,  for  some  be  greater,  and   „n,1PLE.}: 
some  be  lesser ;  and  by  the  grant  de  uttd  pored,  a  ridge  doth  ^  &  1  .bhm" 
pute.    Sefioig  derived  of  the  French  word  Mellon,  for  a  ridge.     regeGioue.ia 

Tbcnur. 

[»]  By  the  grant  <fc  centum  libratit  terra,  or  50  lioratis  terra,  M  Bnct.  fo. 
or  airfiim  tolidatit  terra,  8fC.  land  of  that  value  paweth,  and  so  377-431  • 
ofmoreorlesse  ;  and  in  ancient  time  by  that  name  it  might  have  %t.-'?'c'"'' 
been  demanded,     [o]  And  many  things  may  passe  by  a  name,  a..  348,  440. 
that  by  the  same  name  cannot  be  demanded  by  a  (5}  pracipe,  F.  N.  ]).'  To.  87. 
for  that  doth  require  more  prescript  forme ;  but  whatsoever  may  F-  L 
be  demanded  by  ipnxape,  may  passe  by  the  same  name  by  way  W  Reg»'»- 
of  grant. 

Frythe  is  a  plain e  between*:  woods ;  and  so  is  Itnjaid  or  lound.   7  R.  1.  inter 
Come,  hope,  dene,  glyn,  hough,  hovogk,  signifyeth  a  vally.  Howe,  fineiSunei. 
Aeo,  Imol,  taw,  pen,  and  cop* ,  a  hilt.      Ey,  tng,  and  worth,  sig- 
nified) a  watry  place  or  water.    Fatetia  is  a  bank  or  hill  by  the 
sea-aide ;  it  commeth  of  falaize,  which  signifieth  the  same.     Of 
all  these  you  shall  read  in  ancient  booses,  charters, 
deeds,  0- and  records:  and  to  the  end  that  our  stu-  p6\  ~l 
dent  should  not  be  discouraged  for  want  of  knowledge,  [_  „"  J 
when  he  meeteth  with  them  (nescit  enim  generota  mens      • 
iffwvntiam  patij,  we  have  armed  him  with  the  signification  of 
them,  to  the  end  he  may  proceed  in  his  reading  with  alacrity,  and 
set  upon,  and  know  how  to  worke  into  with  delight  these  rough 
mines  of  hidden  treasure. 

M  By  the  name  of  mmera,  or  fodina  plumbi,  &;c  the  land  [*>1  >?  £■  S-  7  • 
itselfe  shall  passe  in  a  grant,  if  livery  be  made,  and  also  be  |3I:-  3-  85-  b* 
recovered  in  an  assise,  et  tic  de  similibus.  JoH  7  ai 

Pt.  Com.  191.  195.    Bract,  all.  aa6.    (5 Co.  la.  pott.  53.  b.) 
By  the  grant  of  a  fouldcourse,  or  the  like,  lands  and  tenements  [?]  45  •"-■  3- 
may  (1)  passe  [»].  Tenementum,  tenement,  is  a  large  word  to  Vuoobee,  7a. 
passe  not  only  lands  and  other  inheritances  which  are  holden,  Gminfioa. 
but  also  offices,  rents,  commons,  profits  apprender  out  of  lands,    M  H.  6. 33.37. 
and  the  like,  wherein  a  man  hath  any  frank  tenement  (a),  and    14E.4.4. 
whereof  he  is  seised  id  de  libero  tenemento  (2).     But  haredita-  ao  Am.  p.  9. 
tneatwm,  hereditament  (b),  is  the  largest  word  of  all  in  that  kind;  f ,  j*'-1^" 

because  each  perch  usually  contains 
custom  is  to  measure  by  a  perch  of 
See  Crompt.  on  Courts,  333. 

itood  for  land  used  as  a  theep-walk  ; 
■Betimes  it  signifies  land  to  which  is 
attic  of  others.  Sometimes  it  means 
ed  to  denote  the  right  of  folding  on 
f  Jaldage.  See  in  W.  Jo.  375,  and 
'Jaldage  was  claimed  ;  and  2  Ventr. 
cattle  of  others  is  prescribed  for. 

word  tenement,  Perk.  sect.  114,  and 
p,  3.  passim. 
Ves.  jun.  65a.  666,    . 


6. a.]  Of  Fee  simple.        X.  1.  Cl.Sect.  I. 

(Pot.  19.  b.w.  for  whatsoever  may  be  inherited  It  an  hereditament,  be  it  cor- 
■iid  154.)  poreall  or  incorporeal],  real!  or  personal], or  mixt  (3). 

[a]  1  Cu.  fo.  1.  [a]  A  man  seised  of  land  in  fee  hai  divers  charters,  deeds,  and 
r  * kh*  Sr\taior  evidences,  and  maketh  a  feoffment  in  fee,  either  without  war- 
^^  ™™1  *  rantie,  or  with  warren  tie  only  against  him  and  his  heirs,  the 
44  E.  3. 11.  b.  purchaser  shall  have  all  the  charters,  deeds,  and  evidence*,  aa 
39  E.  3.17. »-  incident  to  the  lands,  et  raiione  terra,  to  the  end  he  may  the 
l9  H.  6.  65.  b.  better  defend  the  land  himself,  having  no  warrantie  to  recover  in 
34il  *b!  value:  for  the  evidences  are,  as  it  were,  the  sinewea  of  the  land, 
18  £  4.%,  is-  ""^  the  feoffor  not  being  bound  towarrantie  hath  no  use  of  them. 
6  H.  7.  3.  b.  But  if  the  feoffor  be  bound  to  warrantie,  so  that  be  is  bound  to 
H.  7. 33.  a.  render  in  value,  then  is  the  defence  of  the  title  at  his  peril ;  and 
(4Ra.Abr.31.)  therefore  the  feoffee  in  that  case  shall  have  no  deeds  that  com- 

Erehend  warrantie,  whereof  the  feoffor  may  take  advantage.  Also, 
e  shall  have  such  charter,  as  may  serve  him  to  deraigne  the 
warrantie  paramount.  Also,  he  shall  have  all  deeds  and  evi- 
dence*, which  are  materiall  for  the  maintenance  of  the  title  of 
the  land;  but  other  evidences  which  conceme  the  possession, 
and  not  the  title  of  the  land,  the  feoffee  shall  have  them  (+). 

"  To  have  and  to  hold."     These  two  words  do  in  this  place 

prove  a  double  signification,  v is.  to  have  an  estate  of  inheritance 

of  lands  descendible  to  his  heirs,  and  to  hold  the  same  of  some 

superior  lord. 

Vide  Sect.  40.         There  have  beene  eight  formal]  or  orderly  parts  of  a  deed  of 

*<  370. 37'-         feoffment  (5),  viz.  l,  the.  premises  of  the  deed  implied  by  Little- 

juaoj  thing)  da  (un . 

(3)  See  further  as  to  hereditament,  ante  3.  Plowd.58.  Mo.  176.  3  Co.  9. 
Dy.  303.  b.  pi.  30.  With  the  word  hereditament  lord  Coke  ends  his  laborious 
inquiries  about  the  names  by  which  rhimm  will  mu  in  mnm  »nd  mW  r™. 
veyances.     His  etymologies  and  exp 

tainly  open  to  many  observations,  be 
edition.  But  the  omission  on  his  pan 
taking,  which  confines  him  to  narrow 
ficiencies  in  this  instance,  and  for  the 
are  too  much  neglected,  he  refers  the 
peculiarly  adapted  for  the  libraries  of 
antiquities.  Of  these  a  good  list  is  ( 
infilled  Directiontjbr  the  Study  qftK 
published  in  1743  by  Dr.  Taylor,  wi 
Law  De  inope  Debitore  in  partei  disst 
be  added,  Du  Fresne's  Glossary  ad  S 
1733,  the  Glossarium  Novum  by  Cha 
Dr.  Kennet,  at  the  end  of  hi*  Parochial 
Leg.  Anglo-Saxon,  and  Lye's  Diet.  S 

(4)  See  Cro.  Eliz.  347.  Cro,  Cha.  4 
is  said,  that  in  the  case  of  conveyances 
to  the  feoffee  or  covenantee,  and  not  t< 
that  it  was  so  at  common  law  ;  and  tr 
legal  estate  to  cestui  que  ute,  doth  no 
seems  questionable.  See  13  Vin.  46. 1 

(5)  See  the  observations  on  this  p. 
Angl.  Dissert,  p.  5.  See  also  on  the 
the  whole  of  the  same  Dissertation,  t 
Seld.  Jan.  Angl.  b.  3.  c.  2,  and  3,  to 
Diplomatics.    Post.  7.  a. 


L.  1.  C.J.  Sect  f.        Of  Fee  simple.  [6.  a. 

fin;  9,  the  habendum,  whereof  Littietrm  here  speaketh ;  3,  the  cartU  ct  fcctu. 
knead*!*,  mentioned  by  IMtieton ;  4,  the  reddendum;  5,  the  f'^Jj;,,8^ 
damtt  of  tcarrantie ;  6,  the  in  earns  m  testimonium,  compre-   ,Jj     E™^,     ' 
bending  the  sealing ;  7,  the  date  of  the  deed,  containing  the  day,   iib.j.fo,  396.  a, 
the  month,  the  yeare  and  stile  of  the  king,  or  of  the  yeare  of  our  399. 
Lord;  [p]  lastly,  the  clause  of  Am  testibus ;  and  yet  all  these  3«  H.  6.  33. 36. 
parts  were  contained  in  very  few  and  significant  words  [a],  ketc  Wrowiltve'i 
fiat  Candida  iiitus  ittatu  fides  et  simpUeiias,  ovte  pauculu  tinei*  ctK>  f0|.ge. 
omnia fidei  finmamexta  posueruni.  ^  yid<  fhrog- 

morion",  cue,  PI.  Cam.  [a]  6  Co.  43.  in  sir  Anthony  ilildnny's  Cue. 

Tid.  Sect.  978.  (a  RcAbr.  ag.) 
The  office  of  the  premisses  of  the  deed  is  twofold :  first,  rightly 
toname  the  feoffor  and  the  feoffee;  and  secondly,  to  comprehend 
(he  certainty  of  the  lands  or  tenements  to  be  conveied  by  the 
feoffment,  either  by  expresse  words,  or  which  may  by  reference 
be  reduced  to  a  certaintie ;  for  eertum  est  quod  cerium  reddi  . 
potest.  The  habendum  (c)  hath  also  two  parts,  viz,  first,  to  name 
igaine  the  feoffee  ;  and  secondly,  to  limit  the  certaintie  of  the 
estate.  The  tenendum  at  this  day,  where  the  fee  simple  passeth, 
must  be  of  the  chiefe  lords  of  the  fee.  And  of  the  reddendum 
more  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Rents. 
Of  the  clause  of  warrantee  more  shall  be  said  In  the  Chapter  of  Srit.ro.  101. 
Warranties.  In  cujus  ret  testimonium  sigillum  meum  apposui  was 
added,  for  the  scale  is  of  the  essential!  part  of  the  deed.  The 
date  of  the  deed  many  times  antiquity  omitted  ;  and  the  reason 
thereof  was,  for  that  the  limitation  of  prescription,  or  time  of 
memory,  did  often  in  processe  of  time  change ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable;  and  therefore  they  made  their 
deedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prescription.  And  the  date  of  the  deedes  was  com- 
monly added  in  the  raigne  of  E.  9,  and  E-  3,  and  so  ever 
since. 

And  sometime  antiquitie  added  a  place  (d),  as  datum  apudD. 
which  was  in  disadvantage  of  the  feoffee ;  for  being  in  generall 
he  may  alleage  the  deed  to  be  made  where  he  will.  Ana  lastly, 
antiquitie  did  add  hiis  testibus  in  the  continent  of  the  deed  after 
the  m  cujus  ret  testimonium,  written  with  the  same  hand  that  the 
■sed  was,  which  witnesses  were  called,  the  deed  read,  and  then 
s%eir  names  entered,  [r]  And  this  is  called  charter  land ;  and  [r]  Lamb. 
accordingly  the  Saxons  called  it  bockland,  as  it  were  booke  "l™"-  *«*■ 


6.  a.  6.  b.]  Of  Fee  simple.      1. 1.  C.  1.  Sect.  1. 

[i]  Bnt.  fc.  6ft.  nmhtattu;  [t]  and  that  Um  sanw  statute  ww  but  an  affinnanc« 

ioi.  "F-3-  of  tliocommon  law, which  not  beingwellunder«tood,hathcauBed 

jj™1"- 1'°"  yarietie  of  opinions  in  our  books.     But  the  dewy  therein  was  so 

prom.  909.  great,    and  sometimes  (though  rarelj  j  by  exceptions  against 

B  H.  3.  those  witnesses)  which  being  foand  true,  they  were  not  to  bo 

procc*.  no.  sworne  at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnesses ; 

4  ru  \\q  M  as  if  the  witness  were   infamous  i   tor  example,  if  he  be 

f*J  Mitror'.n.*.  attainted  of  a  falre  verdict,  or  of  a  ixraspiracie  at  the 

sect,  do  iubiski  CT-  suite  of  the  king,  or  convicted  of  perjury  (a),  or  of  |~  g    ~l 

ei  perjurit.  a  praemunire,  or  of  fbrgerie  upon  the  statute  of  5  Eliz.  I     »       1 

GIm".  Sb*s.  cap.  14,  and  not  upon  the  statute  of  1  Hen.  5.  cap.  8, 

Bract.Siib.  5.  or  convict  °f  felony,  or  by  judgement  lost  his  eares,  or  stood 

jb.s8B.391.  upon  the  pillory  or  tumbrell,  or  beene  stigmatkut,  branded,  or 

Brit.  fo.  134,  the  like  (1),  whereby  they  become  infamous  for  some  offences, 

i*S-  ">'■  qua  sunt  minorii  adpa  ant  majorit  infamue. 

ca.  11.  8E.S.  Am. 398.  9  E.  3.  99.  94E.3.34.  (5C0.  09.  Flowtr'*  cut.) 
43  E.  3.  compir.  11.  S7  Au.  sg.  33  H.6.  55.  si  H.  6.  36.  (4  Imc.  979. 
1  Sid.  si.  Godb.  s68.  9  BuliL  154.  Ra;  111.369.  1  Vcutr. 849.  1  Kcljage,s8. 18. 
4  Intl.  979.     T.Jo.  155.     a  Ho.  Afar.  68'ti.) 

[*]  Foiioc  os,        [a]  If  a  champion  in  a  writ  of  right  become  recreant  or 

m  h*»      «      tMmird,  he  thereby  loseth  liberam  legem,  and  thereby  becomes 

Sunt  Pi  Cor      infamous,  and  cannot  be  a  witnesse  ;  for  regularly  he  that  loseth 

174.  ■.  liberam  legem,  becometh  infamous,  and  can  be  no  witnesse.    Or 

if  the  witnesse  be  an  infidel!  (3),  or  of  non-sane  memory,  or  not 

[t]  Fortctcu.      of  discretion,  or  a  partie  interested,  or  the  like.   [6]  But  often- 

ti-  a5-  times  a  man  may  be  challenged  to  be  of  a  jury,  that  cannot  be 

challenged  to  be  a  witnesse ;  and  therefore  though  the  witnesse 

be  of  the  Decreet  alliance,  or  kindred,  or  of  counsel),  or  tenant, 

or  servant  to  either  partie,  or  any  other  exception  that  meketh 

him  not  infamous,  or  to  want  understanding,  or  discretion,  or  a 

partie  in  interest,  though  it  be  proved  true,  shall  not  exclude  the 

[r]  99  An.  13.    witnesse  to  be  sworne  [c],  but  lie  shall  be  sworne,  and  his  credit 

»"d  41-  Upon  the  exceptions  taken  against  him  left  to  those  of  the  jury, 

iyE."'."'        who  are  tryers  of  the  fact;  insomuch  as  some  bookes  have  said, 

lit.  Au!  409.       that  though  the  witnesse  named  in  the  deed  be  named  a  disseisor 

in  the  writ,  yet  he  shall  be  sworne  as  a  witnesse  to  the  deed. 

[d]  34  E.  1.        \d~]  A  witnesse  amongst  others  named  in  a  deed  was  outlawed, 

procc  aoB.         and  no  process  was  awarded  against  him  by  the  statute,  because 

he  wus  extra  legem ;  and  an  outlawed  person  cannot  bean  auditor. 

And 


(a)  5  El.  c.  9.  as  to  perjury.  [9  Geo 
(l)  But  according  to  the  modern  cas 
of  the  punishment,  which  disqualifies 
persons  stigmatized  by  an  infamoui  ■ 
pillory,  are  admissible  witnesses,  unless 
perjury,  or  any  species  of  the  crimen  J 
nature.  See  further  on  this  subject,  Gi 
Frius,  1st  ed.  413.  and  1  Wils.  part  3. 
(3)  But  now  it  is  settled,  that  all  f 
though  neither  believing  in  the  Old  or 
sworn  according  to  the  ceremonies  of 
a  Eq.  Cas.  Abr.  397,  and  1  Wils.  pan 
and  Banker,  in  which  lord  chancellor 
justices  and  the  chief  baron,  determin 
of  the  GentoQ  religion  should  be  read . 


t.l.  C.Jt.  Secl.i;        Of  F*e  simple;  [6.b.- 

And  the  court  in  seme  bookes  have  said,  that  tibey  hare  not 

wene  witnesses  challenged,  which  is  regularly  to  be  understood 

with  the  limitations  abovesaid ;  but  such  as  are  returned  to  be  of 

ajurieareto  be  challenged  for  the  causes  aforesaid  for  outlawry, 

and  divers  other  causes  (for  the  which  a  witnesse  cannot  be 

challenged),  and  such  process  against  witnesses.  (3)  is  vanished, 

But  seeing  the  witnesses  named  in  a  deed  shall  be  joyned  to  the 

inquest,  and  shall  in  some  sort  joyne  also  in  the  verdict  (in  which 

case  if  jurie  and  witnesses  finde  the  deed  that  is  denied  to  be  the 

deede  of  the  partie,  the  adverse  partie  is  debarred  of  his  attaint, 

because  there  is  more  than  1 «  that  affinne  the  verdict)  (4),  it  is 

ressou,  that  in  that  case  of  joyning  such  exception  shall  be  taken 

against  the  witnesse  as  against  one  of  tbe  jury,  because  he  is  in 

tie  nature  of  a  juror,    [e]  And  therefore  to  put  one  example,  if  [«]  94  E.  1. 

be  be  outlawed  in  a  personal!  action,  he  cannot  be  joined  to  the  '"■  Pf«e**.  aoD. 

jury;  but  yet  that  is  no  exception  against  him  to  exclude  him  to    ' '  A"'  P-  '9' 

be  swome  as  a  witnesse  to  the  jury.    And  the  reason  of  all  this  p.  i .  t"  4.1T" 

v.forthatifhe  with  others  should  joyne  in  verdict  with  the  jurie   18  Am.' p.  11, 

in  affirmance  of  the  deed,  the  partie  should  be  barred  of  his  aa  Am.  15. 

attaint.     But  note,  there  must  be  more  than  one  witnesse  that  *3  **»■  >6- 

shall  be  joined  to  the  inquest.     And  albeit  they  joyne  with  the  *JJ  A '*'  ** 

jory,  and  finde  it  not  his  deed,  notwithstanding  this  joyning,  the  al  u,  gm  g0.' 

partie  shall  have  his  attaint;  for  it  is  a  maxim  in  law,  [_/"]  that   [/]48E.3.3o. 

witnesses  cannot  testifie  a  negative  (5)1  but  an  affirmative.    And    la  H-6.fi>.  6. ». 

if  one  of  the  witnesses  named  in  the  deed  be  one  of  the  panell,  he  3°  |j  3-  '*• 

shall  be  put  out  of  the  panell:  and  all  these  secreta  of  law  notably   ,jjj'^.' 

appeare  in  our  bookes.  i$  E.  9. 

Am.  408.       Puch.  14  E.  3.  coram  rege  Devon,  in  Thenar.      Flels,  lib.  6.  e»p.  S. 

?.  N.  B.  106.  b.  sad  07,  c.    (P«t.  303.) 

To  shut  up  this  point,  it  is  to  be  knowne,  [e]  that  when  a  triall    [»]  Mirror,  t: 
is  by  witnesses,  regularly  the  affirmative  ought  to  be  proved  by   p*       ■  ^°m' 
two  or  three  witnesses,  as  to  prove  a  summons  of  the  tenant,  or  jj'rs(;I'  m,  , 
tbe  challenge  of  a  juror  and  the  like.  But  when  the  trial  is  by  ver-  fo.400. 
diet  of  1 3  men,  there  tbe  judgment  is  not  given  upon  witnesses,   (Post.  373.  ■.) 
or  other  kinde  of  evidence,  but  upon  the  verdict ;  and  upon  such 
evidence  as  is  given  to  the  jury,  they  give  their  verdict.    'And 
nwaetan  snath,  there  is  probntio  duplex,  viz.  viva,  as  by  witnesses 
twaf  mct  ;  and  mortua,  as  by  deedes,  writings,  and  instruments. 
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Giaar.  lib,  10.  the  deed  be  dead  (as  no  man  can  keep  his  witnesses  alive,  and 
fi-1J"ii  6.  t'me  wesretn  out  *"  men),  then  violent  presumption,  which 
^  IV  stands  for  a  proofc,  is  continual!  and  quiet  possession  ;  for  ex 

diuturnitate  temporis  omnia  prirtumuntur  solenniter  esse  acta. 

Also  the  deed  may  receive  credit  per  coiiatumem  tigtUorum 

tcriptttra,  8fc.  et  taper  fidem  cartarum  mortuit  teslibu*  erit  ad 

patriam  de  necessitate  recurrmdum. 

S\]  Pnn'b.  10.  Note,  it  hath  been  resolved  by  the  justices,  that  a  wife  [A]can- 
i.  in  Com.  not  be  produced  either  against  or  for  her  husband  (6),  quia  sunt 
Ban™  UP™ 'he  dua  antma  in  carne  una',  and  it  might  be  a  cause  of  implacable 
km.  of  bank-  djgeard  and  ditsention  between  the  husband  and  the  wife,  and  a 
(i  Brown! .  47.  meane  of  great  inconvenience;  but  [i]  in  some  cases  women  are 
a  Ro.  Abr.  585.  by  law  wholly  excluded  to  beare  testimony;  as  to  prove  a  man  to 
H«n.  115.  beavilleine,  midieres  ad  probationer*  statue  hominis  admitii  non 

^V™! l  ail  ***"'■  *l  was  a'8°  ag1*™  hy  the  whole  court  [i],  that  in  an 
3  Keb.  ia<£  information  upon  the  statute  of  usury,  the  partie  to  the  usurious 
1  Sid. '431.)  contract  shall  not  be  admitted  to  be  a  witnesse  against  the  usurer, 
[>]  Fleu,  lib.  s.  for  in  effect  he  should  be  testis  in  proprid  causa,  and  should  avojd 
ea.44.  13K  1.  his  owne  bonds  and  assurances,  and  discharge  himselfe  of  the 
in.  \  ill,  36,  37.  money  borrowed;  and  though  he  commonly  raise  up  an  informer 
(Pom'sO  *°  exnibit  **  information,  yet  in  rei  Dentate  he  is  the 

rVlTr  R  J«  in  r  7'~1  Partie^7'-  A°d  herewith  in  effect  agreeth»-Britton, 
Cora.  Banco.  I  a"  J  that  he  that  challenge th  a  right  in  the  thing  in  demand, 
SmiiU'i  cue,  in  '        cannot  be  a  witnesse,  for  that  he  is  a  party  in  in  twest  ( 1 ). 

eiidmcc  uoun  But  now  let  us  returne  to  that  from  the  which  by  way  of  digries- 
■n  infomiBiiim     gjon  (Upon  (hjg  occasion)  we  are  fallen. 

upon  the  italule  '  ' 

oTiuurj.    Brit.fo.134.    (Rajm.igi.   7  Mod. 


(6)  There  are  many  exceptions  to  thi 
acts  of  parliament.  See  Gilb.  Law  of '. 
435-  See  further  as  to  admitting  or 
husband  against  each  other,  in  Cas.  B 
Cas.  B.  R.  temp.  Hardw.  140.     1  Atk. 

(7)  But  this  objection  fails  where  the 
has  paid  the  money  borrowed,  there  be 
the  money  back  again ;  and  therefore  i: 
received.  See  the  addit.  refer,  supra  ii 
Hardw.  a66,  and  Gilb.  Law  of  Evid.  137 

(1)  Besides  the  books  already  cited  < 
combe's  Trials  per  Pais  in  the  chapter  0 
the  title  Evidence  in  the  several  Treatis 
the.  several  Abridgments  of  Law  and  1 
Theory  of  Evidence,  it  is  included  in  th 
the  civilians  on  evidence  are  very  nume 
an  account  of  them  in  Buderuss  editi 
Stnivius.  Amongst  the  most  admired  c 
are  Menockiut  de  Presumptionibut,  Mat 
Testibut  et  Fide  Instrutnentorum,  and  Ft 
liatkeca  Juris  will  be  found  very  useful 
him  to  a  knowledge  of  the  principal  bo 
the  civil  and  canon  law,  and  the  laws  ol 
of  the  characters  of  the  several  write] 
a  Biblioiheca  Juris  Anglicani,  written  O 
Such  a  work  has  been  attempted  by 
has  lately  published  at  Gottingen  a  bo 
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And  the  ancient  charter!  of  the  king,  which  pawed  away  any  (a  Inn.  77.) 
franchise  or  revenue  of  any  estate  of  inheritance,  had  ever  this 
clause  o(  hiis  testibtu,  of  the  greatest  men  of  the  kingdome,  as  the 
chartere  of  creation  of  nobility  yet  have  at  this  day.     When  Asm 
tedious  was  omitted,  and  when  teste  me  ipso  came  into  the  king's 
grants,  you  shall  rende  in  the  Second  Part  of  the  Institutes  (a), 
Magna  Charta,  cap.  38.     I  have  tearmed  the  said  parts  of  the 
deed  formall  or  orderly  parts,  for  that  they  be  not  of  the  essence 
of  adeed  of  feoffment;  for  if  such  a  deed  be  without  premisses, 
habendum,  tenendum,  reddendum,  clause  of  aarrantie,  the  clause 
of  is  cajut  ret  testimonium,  the  date,  and  the  clause  of  hiii  tes- 
tibtu, yet  the  deed  is  good,    [f]  For  if  a  man  by  deede  give  [f]  Mirror, 
lands  to  another  and  to  his  heires  without  more  saying,  this  is  ™P-  >■  **«■ e- 
good,  if  he  put  his  seale  to  the  deede,  deliver  it,  and  make  livery  qSiMJ*,- 
accordingly.     [2]  So  it  is  if  A.  give  lands  to  have  and  to  hold  a,  Ja ' 
to  B.  and  his  heires,  litis  is  good,  albeit  the  feoffee  is  not  named  Bract,  lib.  5. 
in  the  (3)  premisses.     And  yet  no  well  advised  man  will  trust  to  M-  396. 
such  deeds,  which  the  law  by  construction  maketb  good,  ut  ret  ™j  ™  * 
msgit  valeat ;  but  when  forme  and  substance  concurre,  then  is  Brit  fo  66 
the  deed  faire  and  absolutely  good.     The  sealing  of  charters  r»]  vid. 
and  deeds  is  much  more  ancient  than  some  out  of  error  have  Tcsnacaof  tha 
imagined  (4.) ;  for  the  charter  of  king  Edwyn,  brother  of  king  L»*,»«rb.Fiit». 
Edgar,  bearing  date  anno  Domini  956,  made  of  the  land  called  ,j£d ;  "I*"''aL 
Jtdtlea,  in  the  Isle  of  Ely,  was  not  only  sealed  with  his  owne  Mirr.  c.  1. 
seafe  (which  appearetb  by  these  words,  ego  Edwiaus  gratut  Dei  sect  3,  wide., 1. 
tetiat  Britonnica  telluris  rex  meum  donum  propria  sigUlo  con-  («  R<>-  Abr.  66, 
Jtrmm),  but  also  the  bishop  of  Winchester  put  to  his  scale,  P1,  '*. 
ego  Mlfvsmia,    rVinton.  eccltsice  divinus  speculator,  proprium  S3) 

tigiilum  impressi.  And  the  charter  of  king  Omt,  whereby  he 
gave  the  Peterpence,  doth  yet  remaine  under  seale.  But  no 
king  of  England  before  or  since  the  Conquest  sealed  with  any 


Hiitorico- Litter aria  de  Jure  Communi  Anglia.  But  though  Mr.  Gatzert, 
when  the  disadvantage  of  his  being  a  foreigner  is  considered,  has  really  done 
int  such  a  work  can  ever  be  executed 
id  nicety,  until  the  task  is  undertaken 
een  regularly  trained  in  the  study  of 
ited  with  all  the  writers  on  our  laws, 

>ard  Coke  seems  to  think,  that  the 
j  into  the  king's  grants  in  die  time  of 
ttes  the  use  of  it  much  earlier,  and 
thejirst.    See  a  Inst.  77,  and  Mad. 

0.  Abr.  66.  pi.  13,  are  contra.  That 
ntru  on  the  first  reading ;  though,  on 
lave  been  rather  on  the  manner  of 
1  of  it.  But  in  Car.  Rep.  193,  there 
1  the  two  chief  justices  and  the  chief 
lease  was  good  in  law,  though  the 
;  and  the  case  in  Allen)  41,  is  also 

easing  deeds,  in  Held.  Jan.  Angl.  b.  *. 
17,  and  Nichols.  Engv  Histor.  Libr. 


7.a.J 


Of  Fee  simple.        L.  1.  C.  1.  Sect  f. 


settle  of  armes  before  king  R.  1,  but  the  seale  was  the  king 
sitting  in  a  chaire  on  die  one  side  of  the  seale,  and  on  horse- 
backe  on  the  other  side  in  divers  formes*  And  king  R.  1 .  sealed 
with  a  seale  of  two  lyons,  for  the  Conqueror  of  England  bare 
two  lyons ;  and  king  John  in  the  right  of  Aquitaine  (the  duke 
whereof  bare  one  lyon)  was  the  first  that  bare  three  lyons,  and 
made  his  seale  accordingly,  and  all  the  kings  since  have  followed 
him.  And  king  £.  3,  in  anno  1 3  of  his  raigne,  did  quarter  the 
amies  of  France  with  his  three  lyons,  and  tooke  upon  him  the 
title  of  king  of  France,  and  all  his  successors  have  followed  him 
therein. 

In  ancient  charters  of  feoffment  there  was  never  mention 
1  made  of  the  delivery  of  the  deed,  or  any  livery  of  seisin  indorsed ; 

for  certainly  the  witnesses  named  in  the  deed  were  witnesses  of 
both :  and  witnesses  either  of  delivery  of  the  deed,  or  of  livery 
of  seisin,  by  expresse  tearmes  was  but  of  later  times,  and  the 
reason  was  in  respect  of  the  notoriety  of  the  feoffment.  And 
I  have  knowne  some  ancient  deeds  of  feoffment  having  livery  of 
seisin  indorsed  suspected,  and  after  detected  of  forgerie.  As  if 
a  deed  in  the  stile  of  the  king  name  him  defensor  Jidei  before 
1 3  H.  8,  or  supreme  head  before  20  H.  8,  at  which  time  he  was 
first  acknowledged  supreme  head  by  the  cleargy,  albeit  the  king 
si  H.  8.  cap.  16.  used  not  the  stile  of  supreme  head  in  his  charters,  &c.  till  a  2  H.  8, 

or  king  of  Ireland  before  33  H.  8,  at  which  time  he  assumed  the 
title  of  king  of  Ireland (5),  being  before  that  called  lord  of 
Ireland,  it  is  certainly  forged ;  et  sic  de  simitibus. 

And  some  have  observed  that  grace  was  attributed  to  king 
H.  4,  excellent  grace  to  king  H.  6,  majestic  taking  H.  8,  and  before, 
the  king  was  called  soveraigne  lord,  liege  lord,  highness,  and 
kingly  highnesse,  which  in  Latin  in  legal!  proceedings  is  called 
regia  cdsttudo ;  as  the  beginning  of  the  petition  of  right  to  the 
king  is  humillime  supplicavit  vestrce  celsitudini  regia,  fyc.  and  the 
like.  And  upon  this  occasion  it  shall  not  be  impertinent,  seeing 
it  is  part  of  the  formall  deed,  to  set  downe  the  several  stiles  of 
the  kings  of  England  since  the  Conquest* 

William  the  Conqueror  commonly  stiled  himselfe  WUUeimus 
reXf  and  sometimes  Wittidmus  rex  Anglorum.  And  the  like 
did  William  Rufus,  and  sometimes  Wtuielmus  Dei  gratid  rex 
Anglorum. 

Henry  the  first,  Henricus  rex  Anglorum,  and  sometimes  Hen- 
rietta Dei  gratid  rex  Anglorum. 

Mawde,  the  sole  daughter  and  heire  of  H.  1,  wrote  Matildis 
imperalrix  Henrici  regis  JUia  et  Anglorum  domhm;  65vew  of 
whose  creations  and  grants  I  have  seene. 

King  Stephen  used  the  stile  that  King  H.  1 ,  did. 

Henry  the  2,  Fitz-Empress,  omitted  Dei  gratid* 
stile,  Henricus  Rex  Anglice,  dux  Normannue  et 
comes  Andegavice,  he  having  the  duchy  of  A  qui 
dome  of  Poitiers  in  the  right  of  Elian  or  his  wife' 
and  the  earldome  of  Anjowe  Tournie  and  Main 
heire  to  Jeffery  Plantagenet  by  the  said  Mawde  ~ 
ter  and  sole  heire  of  kin?  H.  1 .    She  was  first  m 
the  emperor,  and  after  his  death  to  the  said  JeF 


Vid.  9  H.  4. 
c  15.  where 
royall  majesty 
if  attributed  to 
the  king,  and 
crimen  less 
majestatis  fan 
more  ancient. 


(5)  See  post  7.  b,  n.  1. 


[I-]. 
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Which  duchie  of  Aquitaine  doth  include  Gaacoigne  and 
Guien. 

Kiug  R.  i,  used  the  stile  that  H.  9,  his  father  did  ;  yet  waa  he 
king  of  Cyprus,  and  after  of  Jerusalem,  but  never  used  either  of 

W  King  John  used  that  stile,  but  with  this  addition, 
J  domino*  Hibemia;  and  yet  all  that  he  had  in  Ireland 
was  conquered  by  his  father  kin g  H.  a,  which  title  of 
domkus  Hibemia:  he  assumed  as  annexed  to  the  crowne,  albeit 
his  father,  in  the  93  yeare  of  his  raigne,  had  created  him  king  of 
Ireland  in  his  lifetime  (1). 

King  H.  3,  stiled  bimselfeas  bis  father  king  John  did,  untill 
the  44  yeare  of  his  raigne,  and  then  he  left  out  of  his  stile,  dum 
Normannia,  et  comet  Andegavia,  and  wrote  onely  rex  Anglia, 
oVmtniM  Hibemia,  et  dux  Aquitania. 

King  E.  1,'  stiled  hiroselfe  in  like  manner  as  king  H.  3,  his 
father  did,  rex  Angliai  domimut  Hibemia,  et  dux  Aquitanun 
And  so  did  king  E.  9,  during  all  his  raigne.  And  king  E.  3.  used 
the  seffe  same  stile  untill  the  is  yeare  of  his  raigne,  and  then  he 
•hied  himselfe  in  this  forme,  Edwardtu  Dei  gratia  rex  Anglia 
tt  FrancitE,  et  dotnuw  Hibemia,  leaving  out  of  his  stile  dux 
Ayuitania.  He  waa  king  of  France  as  tonne  and  heire  of  Isabel 
wife  of  king  E.  3,  daughter  and  heire  of  Philip  le  Beau  kino;  of 
France.  He  first  quartered  the  French  armoires  with  the  English 
in  bis  great  seaie,  anno  Domini  1338,  et  regnitui  14. 

King  R.  2,  and  king  H.  4,  used,  the  same  stile  that  king  E.  3, 
did.  And  king  H.  5,  untill  the  8  yeare  of  bis  raigne  continued 
the  tame  stile,  and  then  wrote  himself  rex  Anglia,  hare*  et 
regent  Franaa,  et  dommut  Hibemia,  and  so  continued  during 
his  life. 

KmgH.  6,  wrote  Hmi-kit*  Dei  gratia  rex  Anglia  et  Franeia,  Vid.Rot. 
et  dominvt  Hibemia-  This  king  being  crowned  in  Paris  king  of  P«li»n>.  anno 
France  used  the  said  stile  39  yeares,  till  he  waa  dispossessed  of  J  HWIf8'1","pj5, 
the  crowne  by  king  E.  4,  who  after  he  had  reigned  also  about  ni  £„„,.£,  M 
ten  yeares,  king  H.  6,  was  restored  to  the  crowne  againe,  and  AngSi*,  et 
then  wrote,  Henriau  Dei  gratia  rex    Anglia  et  Franeia,  et  d»«tino» 
domtnta  Hibemia,  at>  inchaatione  regni  tui  49  et    recaptioni*  Hibernian 
regis  poiestatit  primo. 

King  E.  4,  K.  3,  and  H.  7,  stiled  themselves,  rex  Anglia  et 
Franaa,  et  donrimtt  Hibemia. 

KinsH.  8.  used  the  same  utile  till  the  tenth  veare  of'hi*  raiene. 


7.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

Jentor,  brc.  et  in  terrS  cccletia  Angtiauue  et  Hibernia  tupremm 
caput  {*.). 

Kins  K.  6,  used  the  ume  stile,  and  so  did  queen  Mary  in  the 
beginning  of  her  raigne,  and  by  that  name  summoned  her  first 
parliament,  but  soone  after  omitted  tupremum  caput.  And  after 
her  marriage  with  king  Philip,  the  stile  notwithstanding  that 
omiuion  was  the  longest  that  ever  was,  vis.  Philip  and  Mary, 
by  Ae  grace  of  Gad,  king  and  queene  of  England  and  France, 
Naples,  Jerusalem,  and  (5)  Ireland,  defender*  of  the  faith,  print** 
iff  Spainc  and  Cicilie,  ardiduiet  of  Austria,  dulcet  of  Millaiwe, 
Burgundy  and  Brabant,  counteei  of  Hatburgh,  Flanders  and 
Tyroll.  And  this  stile  continued  till  the  fourth  and  fifth  yesre 
of  king  Philip  and  queene  Mary,  and  then  Naples  was  put  out, 
and  in  place  thereof  both  the  Cicilies  put  in,  and  so  it  continued 
all  the  life  of  queene  Mary. 

I  need  not  mention  the  stile  of  queene  Elizabeth,  king  James, 
nor  of  our  soveraigne  lord  king  Charles,  because  they  are  so  well 
knowne ;  and  I  feare  I  have  beene  too  long  concerning  this  point, 
which  certainly  is  not  unnecessary  to  be  knowne  for  many  res- 
pects. But  to  shew  the  causes  and  reasons  of  these  alterations 
would  sake  a  treatise  of  itselfe  (fi),  and  doth  not  sort  to  the  end 
that  I  have  aimed  at.  And  now  let  us  returne  to  the  learning  of 
charters  nnd  deeds  of  feoffments  and  grants. 

Very  necessary  it  is  that  witnesses  should  be  underwritten  or 
Lirery  of  Mala  indorsed,  for  the  better  strengthening  of  deeds,  and  their  names 
Incident  to  a  (if  they  can  write)  written  with  their  owne  hands.  For  livery  of 
fooffmot.  VUM-jajgin  gee  hereafter.  Sect.  59,  and  for  deeds,  Sect.  66,  and  of 
Srct-  W*  «'  conditionall  deeds  see  our  author  in  bis  Chapter  of  Conditions. 
And  now  let  us  proceed  to  the  other  words  of  our  author. 

Mlrr.  cap.  9.  "To  him  and  to  hit  heiret."    Hares,  in  the  legall  underotand- 

n^'fe.ftL*b  "8  °^  ^°  comwoD  '**>  imp'yeth,  that  he  is  exjuitit  nuptiis  pro- 

ricttlib.fi  creatus;  for  hares  legUintus  est  quern  nuptia  demonstrant,  and  is 

up.  1.&  54.  he  to  whom  lands,  tenements,  or  hereditaments,  by  the  act  of 

&  lib.  1.  cap.  13.  God  and  right  of  blood  do  descend  of  some  estate  of  inheritance. 

Gl0I"^i">'7'  ^or  *dM®twhteredevijacere potest,  nonhotno:  dicuntur  atitem 

c*  iiMd  is.  hareditat  et  harts  ah  harendo,  qubdest  arete  intidendo,  nam  qui 


r  8.-1  J 
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jet  if  he  hath  human  shape  he  may  be  heire.    Hu  qui  antra 
Jormam  humani  generis  converio  More  procreantur,  ut  si  muher 
monstrostm  ml  prodigiotum  enixa,  inter  libera*  non  computexlur. 
Partus  tamen  ad  natura  aiiquantulum  ampliaverit  vet  dimi- 
nuerit,  non  iamen  superubundanter  (ut  ti  sex  digitos  vet  nisi 
qaatuor  kabuerit)  bene  debet  inter  liberos  coimumerari. 
tzr-  Si  ixutilia  natura  reddidit,  ut  si  membra  tortuosa 
habuerit,  non  tamen  is  partus  monstrosus.   Another  garth 
ampliatio  sen  diminutio  mernbrorum  non  nocet.     [A]  A    [*]  Vid.  Sect, 
bastard  cannot  be  heire,  for  (aa  hath  beene  aaid  before)  mi  ex   '88.309.  Bnt 
damnato  coita  nasatntur  inter  liberos  non  computentur.     Erery  3,;,^  "fim* 
heire  U  either  a  male,  or  female)  or  an  hermaphrodite,  that  is  fib.  1  ™.  5.  nnd 
both  male  and  female.     And    an   hermaphrodite   (which  ia  i.e.  c  8. 
also  called  Androgt/nvs)  shall  be  heire,  either  a*  male  or  female,   Flcts.ubiiupn. 
according  to  that  kind  of  the  sexe  which  doth  prevaile.     Her-  3      a-  ™tr. 
mopkrodsta,  tarn  maseula  ou4m  Jtemmce  comparatur,  secundum  /"njfo  Abr 
prtcvalescentias*  sex&s  tncaietcentis.     And  accordingly  it  ought  Sag.)' 
to  be  baptized.    See  more  of  this  matter  Sect.  35. 

[c]  A  man  seised  of  land*  in  fee  hath  issue  an  alien  that  ia  borne  [c]  Mirror.™.  1 . 
out  of  the  king's  ligeance ;  he  cannot  be  heire,  propter  defectum  »■  3-  •«*• 
subjettionis  (1),  albeit  he  be  borne  within  lawful)  marriage.     If  ™-  &■  *™*' 
made  denizan  by  the  king's  letters  patent,  yet  cannot  he  inherit  fo^g'^y" 
to  his  father  or  any  other.  But  otherwise  it  is,  if  he  be  naturalised  Brit.  i<>.  ag." 
by  act  of  parliament;  for  then  he  is  not  accounted  in  law  aHeni-  Fkii,  lib.  6. 
goto,  but  indisena.     But  after  one  be  made  denizen,  the  issue  "■  *7-  ■  3  **  * 
that  he  hath  afterwards  shall  be  heire  to  him,  but  no  issue  that  , ''  y77'  de 
he  had  before.    If  an  alien  cotoeth  into  England  and  hath  issue  „„,;,  'a\tn  m.r>. 
two  scunea,  these  two  sonnea  are  indigence,  subjects  borne,  be-  31  E.  3. 
cause  thev.are  borne  within  the  realme.    And  yet  if  one  of  them  Cominsgr,  5. 
me,  hi,  brother  shall  4a  \  3"  J; 
ny  inberi.  ible  blood  [4h!+,i 

Co.  1.  in  Calvin'l  cane.  (Cm.  Jam 
I.  T.  Jit.  to.  Vaugk  874.  a  Sid.  33. 
Ed.  3-65-  37  E.  3-77-  3  E- a.  di«(  - 
ctitkm,  so.    36  Am.  p.  a.    49  An.  pi. 

betweene 


DOBed  a  natural-born  subject  at  the 
ilso  a  natural-born  subject  by  force 
ut  the  children  of  persona  attainted 
in  the  service  of  a  foreign  state  in 
Prom  the  benefit  of  this  provision. 
at  common  law,  the  children  of  the 
line  statute  enables  children  born 
heir  parents  are  within  the  king's 
with  the  licence  of  their  husbands, 
y,  there  is  a  very  learned  dialogue 
1  lib.  no.  Bo.   See  also  poet.  m8.b. 

:,  the  court  denied  this  to  be  law ; 
itablc  to  each  other.    See  in  1  Sid. 

speech  by  lord  chief  justice  Hale, 
>  now  by  the  11  and  13  W.  3  c.  6, 
1  by  descent  through  their  parents, 

confines  the  benefit  of  the  former 

d  capable  of  taking  at  the  death  of 

the 


8.  a.]  Of  Fee  simple.        L.  1.  C.  1 .  Sect  1. 

betweene  the  father  and  them;  and  where  the  sonnea  byno  pos- 
sibility can  be  heire  to  the  father,  the  one  of  them  shall  not  be 
heire  to  the  other.    See  more  at  large  of  this  matter  Sect.  198. 
If  a  man  be  attainted  of  treason  or  felony,  although  he  be  borne 
within  wedlocke,  he  can  be  heire  to  no  man,  nor  any  man  hare 
to  him,  propter  delictum,  for  that  by  his  attainder  his  blood  is 
corrupted.    And  this  corruption  of  blood  is  so  high,  as  it  cannot 
absolutely  be  salved  and  restored  but  by  act  of  parliament;  for 
albeit  the  person  attainted  obtaine  his  charter  of  pardon,  yet  that 
doth  not  make  any  to  be  heire  whose  blood  was  corrupted  at  the 
Td]  Stanf.  PI.     time  of  the  attainder,  either  downward  or  upward.    [</]  As  if  a 
bor.  195. 196-    man  hath  issue  a  sonne  before  his  attainder,  and  obtained!  bis 
Bract,  lib.  3.       pardon,  and  after  the  pardon'  hath  issue  another  sonne,  at  the 
S76.  andMb!  5.    time  of  *•  •ttsiwta'  the  blood  of  the  eldest  was  corrupted,  and 
fo.  3-4.    Brit-    therefore  he  cannot  be  heire.   But  if  he  die  living  his  father,  the 
ton,  fo.  a  15.  b.    younger  sonne  shall  be  heire ;  for  he  was  not  in  esse  at  the  time 
FJetavl.i.ca.98.  0f  the  attainder,  and  the  pardon  restored  the  blood  as  to  all 
Finco'  8vo  ed     is8ues  begotten  afterwards;    But  in  that  case  if  the  eldest  sonne 
407.  Ante*,  b.  had  survived  the  father,  the  younger  sonne  cannot  be  heire; 
Post.  1*9.  because  he  hath  an  elder  brother  which  by  possibilitie  might 

Cro.  Cha.  543.  have  inherited :  but  if  the  elder  brother  had  been  an  alien,  the 
1  Sjd*  !95  «»•  younger  sonne  should  be  heire,  for  that  the  alien  never  had 
Ci^lm  saiv)  **?  inheritable  blood  in  him  (3).    See  more  plentifully  of  thfe 

matter  Sect  746,  747. 

If  a  man  hath  issue  two  sonnes,  and  after  is  attainted  of  treason 
or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth  without 
issue,  the  other*  brother  shall  be  his  heire ;  for  the  attainder  of 
the  father  corrupteth  the  lineall  blood  onely,  and  not  the  col- 
lateral! blood  between  the  brethren,  which  was  vested  in  them 
before  the  attainder,  and  each  of  them  by  possibility  might  h 
been  heire  to  the  father;  and  so  hath  it  been  adjudged  (4) 
•  In  the  Ex-  •  But  otherwise  in  the  case  of  the  alien-nee,  as  bath  been  sai 
40  lU4i  ElSi     W  But  *°me  have  holden,  that  if  a  man  after  he  be  attainted 
in  le  case  dc*"     treason  or  felony  have  issue  two  sonnes,  that  the  one  of  the 
Hobby  ( a).         cannot  be  heire  to  the  other,  because  they  could  not  be  heir 
[c]  Bract.  lib.  3.  the  father,  for  that  they  never  had  any  inheritable  blood 
«ol.  130.  them  (5)# 

Brit.  foi.  15.  w/ 

Fleta,  lib.  1.  cap.  58.    (1  Sid.  193.    1  Lev.  60.    Vaogh.  074.     1  Ventr.  414.) 


the  person  last  dying  seised,  unless  such  heirs  happen  to  be  daughters, 
there  is  afterwards  a  son  or  another  daughter,  for  which  cases  the  statute  rr 
a  special  provision.=:(a)  In  Litt.  R.  29,  many  of  the  judges  are  said  to 
held,  that  the  stat.  of  Ed.  3.  ought  to  be  construed  distributive  ;^  and  t 
either  of  the  parents  was  a  natural-born  subject,  it  will  be  sufficient  to 
the  child  so.    But  see  1  Vent.  423.     See  also  22  H.  6.  28.     1  R.  3. 
Cro.  Eliz.  3  &  4.  T.  R.  300.    In  which  last  case  the  son  of  an  English 
and  alien  father,  born  out  of  the  king's  allegiance,  could  not  it 
mother's  lands  in  England. 

(3)  Besides  the  authorities  in  the  margin,  see  W.  Jo.  34. 

(4)  S.  P.  ace.  Noy,  158.    4  Leon.  5.  * 
(a)  See  as  to  Hobby's  ca.  Ld.  Bridgman's  Arg.  Ex.  Ch.  in  Colliqg 

v.  Pace,  vol.  3,  fo.  71,  of  his  MSS.  Rep.    Ld.  Bridgman's  MSS.  Rep.| 
the  Mus.  Brit.  T 

(5)  The  principle  on  which  it  has  been  adjudged  that  the  children 
alien  may  be  heirs  as  between  themselves,  though  not  to  their  father,  9m 


L.  I.  C.  1.  Sect  I.        Of  Fee  simple.  [8.  a. 

If)  One  that  is  borne  deafe  mid  dumbe  may  be  heire  to  t/J  Bract 

toother,  albeit  it  was  otherwise  holden  in  ancient  time.    And  so  J"-5-fo-4»'- 

if  borne  deafe  dumbe  and  blinde,  for  in  hoc  catu  vitio  parcitur  J?°"  *$*" 

MttiuraU.    But  contract  they  cannot,  ldeots,  leaner*,  madmen,  flE£  lib.  t 

outlawes  id  debt,  trespasses  orthe  like,  persons  excommunicated,  e».  39. 47. 

men  attainted  in  apramunire,  or  convicted  of  hereaie,  may  be  "4H.3.  bre.  877. 

beires.  _  '  3*  E.  3.  Age  8. 

ioE-3-635-     18E.3.53.     13 B- a-    1*J.49.    (1R0.Ab1.646.) 

fe]  If  a  man  hath  a  wife,  and  dyeth,  and  within  a  very  short  M  "18.3. 39. 
Gme  after  the  wife  marrieth  againe,  and  within  9  months  (6)  hath  ""droll.  No.. 
icbilde,  so  as  it  may  he  the  childe  of  the  one  or  the  other,  some  Jr  £'  *£  iC' 
hate  said,  that  in  this  case  the  childe  may  choose  (7)  his  father,  J.  b.  Umbsni 
jwifl  in  hoc  catuJUialio  non  poteit  probari ,e,nA  so  is  the  booke  to  dc  prfcii  An- 
te intended ;  for  avoiding  of  which  question  and  other  inconve-  8lorun>  'egibn», 
niences,  this  was  the  law  before  the  Conquest.  Sit  omnu  vidua  "*  79;h'cc" 
Wmriloduodedm  metttUm,  et  *i  maritaverit  perdat  dotcm  (8).  Craljiai. 


a  a.  8.  b.]  Of  Fee  simple.       L.  1.  C.  1.  Sect.  1: 

to  have  an  action  of  debt  upon  a  bond  made  to  his  allocator 
and  his  heire* ;  but  the  law  is  not  so  holden  at  this  day.  Vid. 
Sect.  ia. 

[0  Mirror,ca.i,  [7]  K»-  It  is  to  be  noted,  that  one  cannot  be  heire  till  T  8. 1 
sect.  3.  after  tt,e  death  of  his  auncestor.     Before  he  is  called  I    fo,  J 

hares  apparent^  heir  apparent. 

In  our  old  bookes  and  records  there  is  mention  made  of 
another  heire,  viz.  hares  astrarius,  so  called  of  astre,  that  is,  an 
harth  of  a  house ;  because  the  auncestor  by  conveyance  hath  set 
his  heire  apparent,  and  his  family,  in  a  house  and  living  in  his 
[a]  Bnct.  lib.  a,  life- time,  of  whom  Bracton  saith  thus,  [a]  Item  esto  quod  ham 
H  °^      ft         ***  asirar^usy  vd  <Iu°d  aliquis  antecessor  restituat  hceredx  in  vitdsd 
E.C|. "  feo.  80.    harediiatem,  et  se  dimiserit,  videtur,  quod  nidlo  tempore  jacebit 
de  Banco.*     '    hareditas,  et  ideo  quod  nee  relevariposstt,  nee  de?>eat,  nee  rdcviut* 
Mirror,  cap.  0,    dari    [b]  For  the  benefit  and  safety  of  right  heires  contra  parte 
■cct.  18.  suppositos,  the  law  hath  provided  remedie  by  the  writ  de  ventre 

rtTitaisuVib "  intpiritnd0*  whereof  the  rule  in  the  Register  is  this :  Nota,  » 
907.  Bractoii,  auu  habens  hareditatem  duxerit  aliquant  in  uxor  em,  et  porta 
lib.  3.  fo.  69.  moriatur  Me  sine  harede  de  corpore  suo  exeunte,  per  quod  hartdir 
Britton,  fo.  165.  tas  Mafratri  ipsius  defuncti  descendere  debeat,  et  uxor  dicit  se  euc 
Fleta,  lib.  1.  prcegnantem  de  ipso  defuncto  cum  non  sity  habeatjrater  et  htm 
(Cro.4Eli».  566.  &reve  de  centre  inspiciendo.  It  seemeth  by  Bracton,  and  Fleta 
Cro.  Jam.  685.)  which  followed  him,  that  this  writ  doth  lie,  ubi  uxor  aticupu  « 

vita*  viri  sui  se  prcegnantem  fecit  cum  non  sit,  vel  post  mortemwi 
sui  se  prcegnantem  fecit  cum  non  sit,  ad  exheeredationem  veri 
haredis,  Sfc.  ad  querelam  veri  hceredis  per  prceceptum  dotw* 
regis,  fyc.  which  is  to  be  understood  according  to  the  rule  of  the 
Register.  When  a  man  having  lands  in  fee  simple  dieth,  and  bis 
wife  soone  after  marrieth  againe,  and  faines  herself  with  chi,J* 
by  her  former  husband,  in'  this  case  though  she  be  married, 
writ  de  ventre  inspiciendo  doth  lie  (l)for  the  heire.  But  if  a 
seised  of  lands  in  fee  (for  example)  hath  issue  a  daughter, 
is  heire  apparent,  she  in  the  life  of  her  father  cannot  have 
writ  for  divers  causes.  First,  because  she  is  not  heire,  but 
apparent ;  for,  as  hath  been  said,  nemo  est  hares  viventis ; 
this  writ  is  given  to  the  heire  to  whom  the  land  is  descei 
And  both  Bracton  and  Fleta  say,  that  this  writ  lyeth  ad  q\ 
veri  hceredis,  which  cannot  be  in  the  life  of  his  auncestor ; 
Britton, fo.  165.  herewith  agreeth  Britton  and  the  Register.  Secondly, 
b.  Kegist.  ubi  taking  of  a  husband  in  the  case  aforesaid  being  her  owne 
wpra.  cannot  barre  the  heire  of  his  lawfull  action  once  vested 

him  (a).     Thirdly,  the  law  doth  not  give  the  heire  appari 


(1)  But  in  such  a  case  the  manner  of  proceeding  on  the  writ  de 
spiciendo  is  not  the  same  as  where  the  party  remains  a  widow.  In  the 
Cro.  Jam.  685,  the  wife  was  married  to  a  second  husband,  when  the 
ventre  inspiciendo  was  sued.  Therefore,  instead  of  ordering  her  into  thei 
custody,  and  to  be  kept  by  him  till  delivered  of  the  child,  as  the  pract 
the  party  is  a  widow,  the  court  permitted  the  wife  to  remain  with  In 
band,  on  his  entering  into  a  recognizance,  that  she  should  not  remove  ft. 
house  they  then  inhabited,  and  that  some  of  the  women  returned  by  the 
should  see  her  every  day,  and  that  three  or  more  of  them  should  b~  prc| 
her  delivery. — [Note  42.] 

*  (2)  This  is  a  reason   why  the  actual  heir  should  have  his  writ  M% 
standing  the  wife's  marrying  a  second  husband,  but  is  foreign  to  $ 


L.  1.  0. 1.  Sect.  1.        Of  Fee  simple.  [8.  b. 

any  writ,  for  it  is  not  certafne  whether  he  shall  be  heire,  solus 

Deus  facit  hwredes.     Fourthly,   the  inconvenience  were  too 

great,  if  heires  apparent  in  the  life  of  their  auncestor  should 

have  such  a  writ  to  examine  and  trie  a  man's  lawfull  wife  in 

such  sort  as  the  writ  de  ventre  inspiciendo  doth  appoint ;  and  if 

she  should  be  found  to  be  with  childe,  or  suspect,  then  she  must 

be  removed  to  a  castle,  and  there  safely  kept  untill  her  delivery, 

and  so  any  man's  wife  might  be  taken  from  him  against  the 

laws  of  God  and  man. 

The  words  of  the  writ  de  ventre  inspiciendo  make  this  evident.   Vid.  Bracton, 

Hex  vie.  sahttenu     Monstravit  nobis  A.  gubd  cum  R.  qua?  fuit  Britton  &  Flct* 

uxor  dementis  B.  prcegnans  non  sity  ipsajfalsb  dicit  se  esseprteg-  *w  ?uPra- 

nantem  de  eodem  Clemenle,  ad  exhsredationem  ipsius  A.  desicut    ^  *JJlr']?  , 

terra  qua  fuit  eptsdem  Cad  ipsum  A.  jure  heereditario  descendere  an<J  p|eta  u^ 

debeat  tanquam  ad  fratrem  et  haeredem  ipsius  se  si  prcedict.  R.   supra  have 

prolem  de  eo  non  habuerit,  Sfc.     But  this  rather  belongs  to  the  («*  exhereda- 

treatise  of  originall  writs,  and  therefore  thus  much  herein  shall  ti(>neiu<) 

suffice  (3). 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is 

worthy  of  observation.    First  (Heires)  in  the  plurall  number ; 

for  if  a  man  give  land  to  a  man  and  to  his  heire  in  the  singular 

number,  he  hath  but  an  estate  for  life,  for  his  heire  cannot  take 

a  fee  simple  by  descent,  because  he  is  but  one,  and  therefore 

in  that  case  his  heire  shall  take  (4)  nothing.     Also'observable  is 

this  conjunctive  (et).    For  if  a  man  give  lands  to  one,  To  have 

and  to  hold  to  him  or  his  heires,  he  hath  but  an  (5)  estate  for 

life,  for  the  uncertaintie.     (His>  suis)  If  a  man  give  land  unto 

two,  To  have  and  to  hold  to  them  two  et  hceredibus  [c],  omitting   M  10  H.  6. 7. 

aaH.6. 15. 
PL  Com.  28.  b.    aa  E.  4. 16.    a  H.  4. 1 3.    ao  E.  3.  bre.  377* 

suis 

{apparent* s  not  having  the  writ ;  and  therefore  I  presume  has  been  placed  here 
I  by  mistake.— [Note  43.] 

(3)  See  further  on  the  writ  de  ventre  inspiciendo,  Aiscough's  case,  Mos. 
391.  &  *  P.  Wms.  591,  in  which  the  lord  cha.  King,  on  a  petition,  granted 
the  writ,  though  the  persons  applying  were  only  tenants  in  tail ;  and  note  the 
"rial  manner  in  which  he  ordered  the  writ  to  issue,  and  what  he  said  as  to 
execution  of  it.  In  Moseley's  report,  a  case  of  personal  estate  is  cited, 
which  the  then  master  of  the  Rolls,  in  conformity  to  the  reason  of  the 
tmon  law,  directed  that  the  master  should  appoint  two  matrons  to  inspect 
woman.  Some  rrprhapt  wmmj  ffcink  this  a  great  stretch  of  power.  I  cannot 
~~  ~  "  this  note,  without  suggesting  the  necessity  of  an  act  of  parliament 
L  the  proceedings  on  the  writ  de  ventre  inspiciendo.  If  the  writ  was 
:uted,  it  would  be  an  intolerable  grievance.  On  the  other 
of  justice  should,  without  authority  from  the  legislature, 
form  for  the  sake  of  softening  its  rigour,  it  would  be 
and  something  very  like  the  exercise  of  a  dispensing 

.Minorities,  heir  may  be  nomen  collectivum,  as  well  in 

both  in  the  same  manner  as  heirs  in  the  plural 

•aealso  1  Ko.  Abr.  832.  K.  pi.  1,  2.    Godb. 

Robins.  Gavelk.  95, 96.    Burr,  part  4.  v.  1 . 

ifcV|iifr&Paro&,  H._ [Note45.]  m    . 

<fc  Plowd.  286.  289,  in  which  last  book  it 

'  4be  disjunctive  shall  be  construed  as  th<* 

i>  3 


i 


8.  b.  9.  a.J  Of  Fee  simple.       L.  1.  C.  1.  Sect.  1. 

suis  (6),  they  have  but  an  estate  for  life,  for  the  uncertainty; 
whereof  more  hereafter  in  this  Section.  But  it  is  said,  if  tai 
he  given  to  one  man  et  Juzredibus,  omitting  suis,  that  notwith- 
standing a  fee  simple  passeth ;  but  it  is  safe  to  follow  Littleton. 

[<J]  5  Co.  96,97.  [d]  "  And  his  assignes."  Assignee  cometh  of  the  verb  assign* 
Brir.fo.  28.  And  note  there  be  assignee  in  deed,  and  assignes  in  law  5 
Com  a^'aS  wnereo^  8ee  more  m  tne  Chapter  of  Warrantie,  Sect.  733. 
(Post.  99.  a.    6  Co.  1 ia.) 

[e]  Bract,  lib.  a.       <<  These  words  (his  heiresj  which  words  ondy  make  an 

ciip.39-  fo.  9*.b,  a  qf  inheritance  in  all  feoffments  and  grants."    [e]  Si  autemfr 

b    We?* "lib?!  e*set  donatio,  ut  si  dicam,  do  tibi  talem  terrain,  ista  donatio 

ci,  1 ,  a.  &   *  extendit  ad  haredes  sed  ad  vitam  donatoria,  &fc.    [f]  Here  Lit 

lib.  3.  cap,  a.  ton  treateth  of  purchases  by  naturall  persons,  and  not  of  b 

ao  H.  6. 35, 36.  politique  or  corporate  ;  [g]  for  if  lands  be  given  to  a  sole 

•t9  H  a 1L  **"  P°^^4ue  or  corporate,  (as  to  a  bishop,  parson,  vicar,  master 

1 6\  b.S  4  EJ5.  an  hospital,  &c.)  there  to  give  him  an  estate  of  inheritance  in  I 

PI.  Cora.  a6.  politique  or  corporate  capacitie,  he  must  have  these  words, " 

[/]  Vid.  Sect,  nave  and  to  hold  to  him  and  his  successors ;  for  without 

413*  words  successors,  in  those  cases  there  passeth  no  inheritance  ft 

[g]  7  E-  3*  *5*  for  as  the  heire  doth  inherit  to  the  ancestor,  so  the  succe 

\  id.  Sect.  666.  fofa  succeed  to  the  predecessor,  and  the  executor  to  the 

Bract  ?ib3,a"  tator*    [*]  **ut  li  aPPearetn  n*re  by  Littleton,  that  if  a  maal 

fo.  6a!  b.  this  d&y  g*ve  lands  to  L  S.  and  his  successors,  this  created  f 

Vid. Sect. 41 3.  fee  simple  in  him;  for  Littleton  speaking  of  naturall 

(5  Co.  11a.  gaith  that  these  words  (his  heires)  make  an  estate  of  inh 

fvi*P?  C*  m  a^  ^eo^ments  an<*  grants,  whereby  he  excludeth  these  wl 

242.  Seignior  (n*8  successors),     [i]  And  yet  if  it  be  an  ancient  grant,  it  ml 

Berkley's  case,  be  expounded  as  the  law  was  taken  at  the  time  of  the 

[i]  Vid.  Brit  [k]  A  chantry  priest  incorporate   took  a  lease  to 

io.86.  tai.  &  KT-him  and  his  successors  for  a  hundred  yeares,  and  r~  ft] 

i7°E.  9  as.  b.  a^er  t°oke  a  release  from  the  leasor  to  him  and  his  1 

33  H.  6.  aa.  *  successors ;  and  it  was  adjudged,  that  by  the  release 

10  H.  7. 13, 14.  he  had  but  an  estate  for  life,  for  he  had  the  lease  in  his  na 

9  H.  7. 11.         capacity,  for  it  could  not  go  in  succession  (1),  and  (his 
16  (1. 7. 9. 

15  E.  4.  13.     14  H.  6.  la.     35  H.  6. 34.      34  Am.  14.     40  Ass.  ai.     (Post.  94.) 

Tr.  &  £.  3.   Ror.  4.  inScaccario.    3  E.  3.  33.    7  E.  3. 40.    11  H.  4. 84.   1a  H.  4.  ia. 

18  E.  3.   Conusans,  39.  b.      5  E.  4.  lai.      38  E.  3.  4.     Co.  9.  a8.  in  case  de  Abb. 

de  Strata  Ma rcella.  [k]  Ilil.  ai  Eliz.    Dyer's  manuscript,  inter  Ansley 

and  Johnson  in  Cora.  Banco.    (4  Co.  65.) 


(6)  See  a  Ro.  Abr.  833.  M.  &  Vin.  Abr.  Estate,  M. 

(7)  But  a  fee  will  pass  to  a  corporation  aggregate  without  the  word 
cessors,  and  sometimes  to  a  corporation  sole.     Dee  post.  94.  b.  and  Vin. 
Estate,  L. — [Note  46,] 

(1)  The  reason  is,  because  a  chantry  priest  was  a  corporation  sole, 
regularly  could  not  take  in  succession  chattels  real  or  personal,  in 
action,  though  a  corporation  aggregate  may.  (a)  Ace.  post.  46.  b.  4  Co. 
64.     But  by  custom,  some  chattels  will  go  in  succession  to  a  sole  corpoj 
as  in  London,  where  the  chamberlain  is  a  special  corporation  for  taking  I 
which  has  been  frequently  adjudged  a  good  custom.  Cro.  Eliz.  464. 68ft. 
64.  b.     Also  in  some  instances,  particularly  of  chattels  in  action,  the  ' 
the  same  without  a  custom.  See  1  Ro.  Abr.  515.  pi.  3.  5.  and  Vin*  Ab$J 
f  oration,  L.     As  to  the  king's  taking  the  ancient  jewels  of  the  crown,?! 
are  a  kind  of  heir  horns,  it  is  not  to  be  considered  as  an  instance  of 

corpoi 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [9-  a- 

cessors)  gave  him  so  estate  of  inheritance  for  want  of  these 
words  (his  heires.)  [/]  If  the  king  by  his  letters  patent  giveth  [0  18  H.  6. 1 1. 
lands  decano  et  capitula,  habendum  sibi  et  haredibus  et  successoribus  b* &c*  ^3^6^ 
smis ;  in  this  case,  albeit  they  be  persons  in  their  naturall  capacity 
to  them  and  their  heires,  yet  because  the  grant  is  made  to  them 
in  their  politique  capacity,  it  shall  enure  to  them  and  their  suc- 
cessors. And  so  if  the  king  do  grant  lands  to  L  S.  habendum 
obi  et  successoribus  the  haredibus  suit,  this  grant  shall  enure  to 
him  and  his  heires. 

[«]  B.  having  divers  sonnes  and  daughters,  A.  giveth  lands  to  [m]  15  E.  3. 
B.  etliberis  suit,  et  a  lour  heires,  the  father  and  all  his  children  do  *»*•  Countcrplea 
take  a  fee  simple  joyntly  by  force  of  these  words  (their  heires) ;  d*  h01?1^48* 
(a)  but  if  he  had  no  childe  at  the  time  of  the  feoffment,  the  childe  \  \  E  #  4*  |a°* 
borne  afterwards  shall  not  take  (3).  (Cro.  Jan!  374. 

These  words  (his  heires)  doe  not  onely  extend  to  his  imme-   x  J^n  a87.) 
(Kate  heires,  but  to  his  heires  remojte  and  most  remote,  borne 
and  to  be  borne,  [n]  sub  quibus  vocabulis  (fajeredibus  suisj  omncs  [*]  Flcta,  lib.  3. 
ktredes  propinqui  comprehenduntur,  et  remoti9  nati,  et  nascituri.  cap.  8. 
4od  heeredum  appeUatione  veniunt  fueredes  hceredum  in  infinitum.  pl*  Com#  '"&• 
And  the  reason  wherefore  the  law  is  so  precise  to  prescribe  cer- 
taine  words  to  create  an  estate  of  inheritance,  is  for  avoiding  of 
uncertainty,  the  mother  of  contention  and  confusion. 

There  be  many  words  so  appropriated,  as  that  they  cannot  be 
>  legally  expressed  by  any  other  word,  or  by  any  periphrasis  or 
circumlocution.    Some  to  estates  of  lands,  &c.  as  here  and  in 
[a]  other  places  of  our  author.    In  this  place  these  words,  M  Sect.  17. 

tantsolement,  *■•  **3- 


t  eorpomtion's  taking  chattels  in  succession,  but  rather  as  one  of  a  personal 
J  chattel's  descending  like  a  thing  of  inheritance.  See  post.  18.  b.— [Note  47.] 

j. (l)  See  Kyd  on  Corporations,  76.  7.  post.  90.  a..  190  &  388. 

'  (a)  But  in  this  case,  the  children  must  be  understood  to  be  parties  to  the 
1  grant;  for  it  is  said,  that  otherwise  they  can  only  take  where  the  limitation  is 
'  to  tAem  by  way  of  remainder*    Cro.  Eliz.  10. — [Note  48.] 

(3)  Ace.  Cro.  Eliz.  121.  334.  Ow.  152.  Lord  C.  J.  Hale  adds,  that  the  father 
the  vahole  fee  simple. — Hal.  MSS.    But  if  the  limitation  to  the  children 
a  remainder,  then  the  children  born  after  may  take.    See  VYild's  case, 
Co.  18.  b.  where  will  be  found  several  other  distinctions  on  this  subject, 
further  1.  Ro.  Rep.  954.  See  also  Vin.  Abr.  Devise,  Y.  a.    I  am  the  more 
lent  in  my  reference  to  Mr.  Viner's  Abridgment,  because  it  tends  to  fa- 
itate  the  use  of  that  immense  body  of  law  and  equity,  which,  notwithstand- 
all  its  defects  and  inaccuracies,  must  be  allowed  to  be  a  necessary  part  of 
rear's  library.  It  is  indeed  a  most  useful  compilation,  and  would  have 
aov  if  th*  author  had  been  less  singular  and  more  nice  in 
method,  and  more  studious  in  avoiding  repetitions.  These 
proceeded  from  the  author's  error  of  judgment,  in 
town  very  extensive  Abridgment  on  that  of  Mr.  serjeant 
moat  excellent  in  its  kind,  and  in  point  of  method, 
and  many  other  respects,  fit  to  be  proposed  as 
its  of  law,  was  by  no  means  calculated  for  the 
rib.  to  23  vols,  in  folio.  It  is  not  to  be  wondered 
so  widely  different  in  proportion  as  well 
confusion   and    disorder  in   the  effect. 
have  advanced  his  reputation  as  a  corn- 
attempted  an  union  so  unnatural. — [Note  49.] 


v^ 


9.  a.] 


[>]  Sect.  156, 

161. 

M  Sect.  184. 

[d]  Sect.  190. 

194  746. 

[«]  Sect.  9.  67. 

194.  so*  «34- 
936.  941.  405. 
465.  478.  651. 
655.  646.  too. 
614-  637.  674. 
693. 

L/]Scct733. 


#f]Tr.4oBlfc 
in  le  Count  de 
Derby's  cue, 
by  the  Lo. 
QianceUor, 
let  a  chiefs 
Justices,  Ac 
chicle  Baron* 


Of  Fee  simple.        L.  l.  C.  1.  Sect.  1. 

tantsohment{\\  not  solement,  alone,  but  tansoiement,  all  onely, 
i.  e.  solummodo  or  duntaxat,  are  to  be  observed.  [A]  Some  to 
tenures ;  [c]  some  to  persons ;  [d]  some  to  offences ;  [e]  some  to 
forms  of  original  writs,  either  for  recovery  of  right,  or  removing, 
or  redresse  of  wrong ;  [f]  some  to  warrantie  of  land.  These 
have  I  touched  for  examples.  I  leave  others  to  the  studious 
reader  to  observe,  and  add,  holding  this  for  an  undoubted  verity, 
that  there  is  no  knowledge,  case,  or  point  in  law,  seeme  it  of 
never  so  little  account,  but  will  stand  our  student  in  stead  at 
one  time  or  other,  and  therefore  in  reading,  nothing  to  be  pre- 
termitted. 

"  Make  an  estate"  Status  dicitur  £  stando,  because  it  is  fixed 
and  permanent.  The  Isle  of  Man,  which  is  no  part  of  the  king- 
dom, but  a  distinct  territory  of  itselfe,  hath  beene  granted  by  the 
great  seale  to  divers  subjects  and  their  heires.  [g]  It  was  re- 
solved by  the  lord  chancellor,  the  two  chiefe  justices  and  chiefe 
baron,  that  the  same  is  an  estate  descendible  according  to  the 
course  of  the  common  law  ;  for  whatsoever  state  of  inheritance 
passe  under  the  great  seale  of  England,  it  shall  be  descendible 
according  to  the  rules  and  course  of  the  common  law  of  Eng- 
land (4). 


[•]  Vide  Sect. 
59.  and  66. 


"  In  aU feoffments  and  grants*9  Here  it  giveth  the  feoffment 
the  first  place,  as  the  ancient  and  the  most  necessary  con- 
veyance, both  for  that  it  is  solemne  and  publike,  and  therefore 
best  remembered  and  proved,  [*]  and  also  for  that  it  cleareth 
all  disseisins,  abatements,  intrusions,  and  other  wrongfull  or 
defeasible  estates,  where  the  entry  of  the  feoffor  is  lawfully  which 
neither  fine,  recovery,  nor  bargame  and  sale  by  deede  indented 
and  inrolled  doth.  And  here  is  implyed  a  division  of  fee,  or 
W^J^t  c.  a.  inheritance,  viz.  [A]  into  corporeall,  as  lands  and  tenements  which 

lie  in  livery,  comprehended  in  this  word  feoffment,  and  may 
passe  by  livery  by  deed,  or  without  deed,  which  of  some  is  called 
ncereditas  corporate,  and  incorporeall,  (which  lie  in  grant,  and 
cannot  passe  by  livery,  but  by  deede,  as  advowsons,  commons,  Ac 
Britt  84.  87  &n^  °^  Bome  *s  cftUed  hareditas  incorporata,  and,  by  the  delivery 
&fol!  63. 101  **  °f  the  deede,  the  freehold,  and  inheritance  of  such  inheritance, 
109. 141, 143.'  as  doth  lie  in  grant,  doth  passe)  comprehended  in  this  word, 
a^reeth  here-  Grant.  And  the  deed  of  incorporeate  inheritances  doth  equaO 
WUh*  H'inS111"  *^e  ^ver7  °^  corporeate.  And  therefore  Littleton  saith,  in  aO 
Grange. '  feoffments  and  grants,  fuzreditas,  alia  corporalit,  alia  ittcorporalis; 

Mirror, ca.  5.      corporalis  est,  qua  tangi potest  et  videri;  incorporalis,  quce  tang 
sect.  1.  Britton.  nonpotest,  nee  videri. 

C*P-  34*  Feoffment  is  derived  of  the  word  of  Bit  feodum,  quia  est  donati 

For  the  ami*      feodi ;  for  the  antient  writers  of  the  law  called  a  feoffment  dot 

quity  of 

feoffments,  see  the  Second  Part  of  the  Institutes,  Marlbridge,  ca.  9.      8  £.  3. 24. 

18  H,  6.  14.     39  H.  6.  39. 


sect.  15.  &  c.  5. 
sect.  1.  Bract, 
lib.  a.  fo.  53. 

366.368. 
Fleta,  lib.  3. 

ca.  1,3.  15. 


f  tansolement  (in  the  original)  is  translated  ondy>  by  lord  Coke; 

(4)  S.  C.  4  Inst.  284.  and  2  And.  115.  See  further  concerning  thfe 
Mann  in  Pryn.  on  4  Inst.  301.  384.  Hale's  Hist.  Com.  L.  183.  Palm. 
1  P.  Wms.  329.  1  Ves.  202.  2  Ves.  337.  1  Blackst.  Comment.  5th.  ed.  p. 
and  Camp.  Polit.  Surv.  of  Brit.  v.  1.  p.  524, 


L  I.  C.  1.  Sect.  1.       Of  Fee  simple.  [9.  a.,9.  b. 

of  the  Tab  do  or  dedi,  which  is  the  aptest  word  of  feoffment  (5). 

And  that  word  Ephron  used*,  when  he  enfeoffed  Abraham,  'Genera  03. 

•tying,  I  give  thee  the  field  of  Machpelah  over  against  Mamre, 

■rid  the  cave-therein  I  give  thee,  ana  all  the  trees  in  the  field 

tad  die  borders  round  about ;  all  which  were  made  sure  unto 

Abraham  for  a  possession,  in  the  presence  of  many  witnesses. 

Bj  11  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokeneth  a  conveiance  in  fee,  as  our  author  himselfe  hereafter 
nith,  I  in  his  Chapter  of  Tenant  for  Life.  And  yet  sometime  im-  t  Vide  Sect.  67- 
properly  it  is  called  a  feoffment  when  an  estate  of  freehold  onely  Bri<ioa,c*p.34. 
doth  passe :  done  e*t  noime  generatt pltu  que  n'ett feoffment,  car  SJl^lJ  4Jf. 
done  est  geaerati  a  tout*  chosen  moebm  et  nient  moebUs, feoffment  FeosTiaBnti, 
est  lien*  Jbrtqw  del  toyle.     And  note,  there  is  a  differ-  Sect.  60. 

[Q_  ~~|  ence  inter  cartam  et  factum ;  for  carta  is  *9-  intended  See  of  Factum, 
I1!  1  charter  which  doth  touch  inheritance,  and  so  is  not  SecI"  a59' 

factum,  unless  it  hath  some  other  additions(i). 
Grant,  concesrio,  is  properly  of  things  incorporeal),  which,  (as  3  Co.  63.  in 
bath  been  said]  cannot  passe  without  deed.     And  here  it  is  to  Lincoln* 

L.j. j    ,.,__.. 1 "~ -»)  that  every  period  ffffi^f*' 

nes  matter  of  excel-  83g.   fl  c£  I& 
1   by  implication,  or  b.) 
e,  that  these  words 
in  all  feoffments  and 
ants,  necessarily  im- 

ereby,  [1]  as  he  him-  [/]  Liti.  lib.  3. 

may  passe  without  *>  dff  Attorn. 
1  devise  20  acres  to  3^'^-  h  6' 
rcutors  for  the  same  &£  tM*{™ 
simple  by  the  intent  ag  h.  b. 
e  value  of  the  land.  Tmumenti  18. 

inpen>etuum(A),  or  Ba  Ell«-  »'CT» 
,  or  to  him  and  to  his  Tempi  H  8  tit. 

[k]  si  E.  a- 15.    34H.O7.    19^.8.9! 
7.    10C0.67.  [J]  Vide  Sect.  685. 


a  Mad.  Forum!.  Angl.  Dissert,  p.  3. 

etween  charter*  and  deed*,  and  the 
I  since  the  Conquest,  in  Mad.  Form. 
Pief.  Ep.  p.  8. 

is  to  pay  the  money  at  all  events, 
ut  of  the  estate  ;  in  which  case,  he 
not  to  have  a  fee.  But  if  the  will 
of  the  land,  then  the  devisee  cannot 
ate  for  life  passes.  Cro.  Cha.  157. 
:  abridged  or  referred  to  in  Vin.  Abr. 

messuage  in  fee,  to  A.  for  life,,  and' 
1  of  years  he  had  therein  to  B .,  held 
[amount  to  a  devise  for  ever.     And 

;a ;  Freely  to  be  enjoyed  passed  a 
from  incumbrance)  or  dispunishable 
P.W.533;  aVes.48;  lT.R.+if 


9.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

assigns  for  ever.    In  these  cases  a  he  simple  doth  passe  by  the 

intent  of  the  devisor.     But  if  the  devise  be  to  a  man  and  his 

assigns  without  saying  (for  ever \  the  devisee  hath  but  an  estate 

[m]  Mich.  40  &  for  life,    [m]  If  a  man  devise  land  to  a  man  et  sanguino  suo, 

41  Eli*,  in  EiTor  g^  i8  a  fee  simple ;  but  if-  it  be  semini  suo,  it  is  an  estate 

inc.  Downhall  &   ^jip/^v 
Catesby  adj.        ta"e  W" 
Brooke,  tit.  Taile,  si. 

[n]  i  Co.  too.  [n]  Secondly,  that  it  extendeth  not  to  ajine  sur  conusant  de 

SbeWve'a  CMC'  droit  come  ceo  Que  il  ad  de  son  done,  by  which  a  fee  also  may 

in  H.  &  n,  b.  P8886  without  tfiia  word  (heires)  in  respect  of  the  height  of  that 

aa.  b,       *  fine,  and  that  thereby  is  implyed  that  there  was  a  precedent 

PI.  Cms.  m8.  gift  in  fee. 

Thirdly,  nor  to  certain  releases,  and  that  three  manner  of  waies. 

[•]  Liu.  lib.  a.  [o]  First,  when  an  estate  of  inheritance  passeth  and  continueth ; 

cm.  Tenant  iu  gg  if  there  be  three  coparceners  or  joyntenants,  and  one  of  them 

^so&*  cap*'  release  *°  &*  other  two» or  t0  one  of  them  generally  without  this 
Auorn/SecL  word  (heirs),  by  Littleton's  own  opinion  they  haye  a  fee  simple, 
374.  Dier.  as  appeareth  hereafter.  a.  By  release  [p],  when  an  estate  of 
9  £Iis.a03.  inhentance  passeth  and  continueth  not,  but  is  extinguished  ; 
[?^"j*kk* 3-  as  where  the  lord  releaseth  to  the  tenant,  or  the  grantee  of 

Sect.  479^480*  a  rent'  *c*  re^ease  to  ^*e  tenant  of  the  land  generally  all  his 
soH.  6. 17.  right,  &c.  hereby  the  seigniory,  rent,  &c.  are  extinguished  for 
19  H.  6. 17.M.  ever,  without  these  words  (heires).  3.  [a]  When  a  bare  right 
teli!"'  C|£*  **  re^ea8^  *•  when  the  disseisee  release  to  the  disseisor  all  his 
Ifeieateft,  Sect,    right,  he  need  not  (saith  our  author  in  another  place)  speake  of 

his  heires.  But  of  all  these,  and  the  like  cases,  more  shall  be 
treated  in  their  proper  places.  4.  Nor  to  a  recovery.  A.  seised 
of  land  suffereth  B.  to  recover  the  land  against  him  by  a  com- 
mon recovery,  where  the  judgment  is  quhd prcedictus  B.  recuperet 
versus  prced.  A.  tenementa  pradicta  cum  pertin* ;  yet  B.  reco- 
vereth  a  fee  simple  without  this  word  (heires) ;  for  regularly 
every  recoveror  recovereth  a  fee  simple.  5.  Nor  to  a  creation 
qfnobilitie  by  writ ;  for  when  a  man  is  called  to  the  upper  house 
of  parliament  by  writ,  he  is  a  baron,  and  hath  inheritance  (c) 
therein  without  the  word  (heires)  (4).  Yet  may  the  king  limit 
the  generaU  state  of  inheritance  created  by  the  law  and  custome 
of  the  realme  to  the  heires  males,  or  generally  of  his  body  by  the 
writ ;  as  he  did  to  Bromflete,  who  in  27  H.  6,  was  called  to  par- 
(97  H.  <5.  Lo.  liament  by  die  name  orthe  lord  Vescye,  &c.  with  the  limitation 
Veacic'i  case,  in  the  writ  to  him  and  the  heires  males  of  his  bodie.  But  if  he 
7  Co.  33.  b.)      be  created  by  patent,  he  must  of  necessitie  have  these  words 

(his  heires)  or  the  heires  males  of  his  bodie,  or  the  heires  of  his 
body,  &c.  otherwise  he  hath  no  inheritance.  The  first  creation 
of  a  baron  by  patent  that  I  find  was  of  John  Bea 


unless  restrained  by  other  words.   6  T.  R.  610.   See  also  8  Ves.  G 
959.     And  this  even  though  the  preceding  words  describe  local! 
contrary  to  former  decisions).    Per  Gibbs,  C.  J.  6  Taunt.  416. 

(3)  As  to  the  passing  of  an  estate  of  inheritance  in  last  wills,  w 
word  heirs,  see  the  title  Devise,  in  the  several  Abridgments  of  Law 
and  Gilb.  Law  of  Devises. 

(c)  But  only  lineal.    Post*  16.  b. 

(4)  See  as  to  this,  Mr.  serj.  Rolle's  argument  in  Coll.  Ptec.  on 
Baronies,  209.  22 1. 


L.  1.  C.  1.  Sect  J.      Of  Fee  simple.  [9-  b.  10.  a. 

HoiU,  created  baron  by  patent  in  11  R.  a.  (5),  foe  bacon*  before 
that  time  were  called  by  writ.  And  it  i*  to  be  observed,  that 
of  ancient  times  earlea,  &c.  were  created  by  girding  them  with 
a  sword,  and  nominating  him  earle,  &c.  of  such  a  coontie  or 
place ;  and  this,  with  a  calling  of  him  to  parliament  by  writ  by 
that  name,  was  a  sufficient  creation  of  inheritance. 

But  out  of  this  rule  of  our  author  the  law  doth  make  divers  ex- 
cep tions  (et  extxptiaproiat  regvlam) ;  for  sometime  by  a  feoffment 
a  Fee  simple  shall  passe  without  these  words  (his  heires).     For 
example,  first,  [r]  if  the  father  infeoffe  the  sonne,  to  have  and  to  [r]  30  An.  14. 
hold  to  him  and  to  his  heires,  and  the  Sonne  infeoffeth  the  father  41  E.  a-  tit- 
as  fully  as  the  rather  infeofied  him,  by  this  the  father  hath  a  fee  Feoffmmii  & 
simple  (6),  quiaverba  relaia  hoc  maximi  opertnttur  per  referentiatrt     "JJ  JiV, 
id  inestevtdentur.  [«]  Secondlie,  in  respect  of  the  consideration,  34  e.  3. 
a  fee  simple  had  passed  at  the  common  law,  without  this  word  Atowij,  a&8. 
(heires1,  and  at  this  day  an  estate  of  inheritance  [in]  tayle.  As  if  [■]  Vide  Sect, 
a  man  bad  given  land  to  a  man  with  his  daughter  in  franlnnar-  J7'-1*  HS~  '"* 
riage generally,  a  fee  simple  bad  passed  without  this  word  (heires); 
for  there  is  no  consideration  so  much  respected  in  law  as  the  con* 
sideration   of  marriage,  in  respect  of  alliance  and  posterities 
[t]  Thirdly,  if  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  [1]  0  E.  3.  37.  . 
and  commonaltie,  or  any  other  corporation  aggregate  of  manie  11  H.  7. 19. 
persons  capable,  they  have  a  fee  simple  without  the  word  (sue-  aa  ^ ■*• 
cessors);  (7)  because  in  judgment  or  the  law  they  never  dye.  a'jL-/*,!^ 
[u]  Fourthly,  mease  ofa  sole  corporation  a  fee  simple  shall  some-  r»]  igH.6.74. 
lane  passe  without  this  word  (successors).   As  if  a  feoffment  in  an  H.  8.  36. 
tee  be  made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  10  (1R0.Abr.43.) 
libera  elremosinS,  a  fee  simple  doth  passe  without  this  word  (suc- 
cessors).  [w]  And  so  if  a  man  give  lands  to  the  king  by  deede  in-  ryj  pi,  (<«, 
polled,  a  fee  simple  doth  passe  without  these  words  (successors  to.  Bcrkiaye'* 
or  heires) ;  because  in  judgment  of  law  the  king  never  dieth.  "■«• 
Fifthly,  in  grants  sometimes  an  inheritance  shall  passe 

CIO.  1  w'tb°ul:  t""8  word  (3-  heires.     [ x~\  As  if  partition  be  [1]  aa  Am.  23, 
I  made  betweene  coparceners  of  lands  in  fee  simple,  and  1&H.7.14. 
-1  for  owelty  of  partition  the  one  gractarent  to  theother  ^HH75- 
generally,  the  grantee  shall  have  a  fee  simple  without  this  word  \\  E'  £  * 
(rieires)(i);  because  the  grantor  hath  a  fee  simple,  in  considera-  at  Am. 
tion  whereof  he  granted  the  rent :  Ipsa  denim  leges  cupittnt  ut 


10.  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

And  this  rule  of  our  author  extendeth  to  the  passing  of  estates 
ofinheritances  in  exchanges,  releases,  or  confirmations  that  enure 
by  way  of  enlargement  of  estates, warranties,  bargaine  and  sales 
by  deed  indented  and  inrolled,  and  the  like,  in  which  this  word 
(heires)  is  also  necessary ;  for  they  do  tantamount  to  a  feoffment 
or  grant,  or  stand  upon  the  same  reason  that  a  feoffment  or  grant 
doth  ;  for  like  reason  doth  make  like  law,  ubi  tadem  ratio,  ibi  idem 
jus  (a).  And  this  is  to  be  observed  throughout  all  these  three 
books,  that  where  other  cases  fall  within  the  same  reason,  our 
author  doth  put  his  case  but  for  example ;  for  so  our  author  him- 
•  Sect.  301.        selfe  in  another  place  *  explaineth  it,  saying,  and  memorandum, 

that  in  all  other  [such]  like  cases,  although  it  be  not  here  expressly 

moved  or  specified,  if  they  be  in  like  reason,  they  are  in  the  like  law. 

And  here  our  author  is  to  be  understood  to  speak  of  heires  when 

they  are  inheritable  by  descent,  for  they  are  capable  of  land  also 

by  purchase,  and  then  the  course  of  descent  is  sometimes  altered. 

(Pott.  10.  b.       As  if  lands  of  the  nature  of  gavelkind  be  given  to  B.  and  his 

Dy.  133-  k         heires,  having  issue  divers  sons,  all  his  sons  after  his  decease  shall 

1  Co.fo'i.  103.)  mberit  (3) ;  but  if  a  lease  for  life  be  made,  the  remainder  to  the 

'     4- J  right  heires  of  B.  and  B.  dieth,  his  eldest  son  only  shall  inherite, 

m  CjL^&A2>'<    for  he  only  to  take  by  purchase  is  right  heire  by  the  common 

* .  law  (4).  So  note  a  diversity  betweene  a  purchase  and  a  descent. 

But 


(9)  For  other  instances  in  which  a  fee  will  pass  by  deed  or  grant  without 
the  word  heirs,  see  Vin.  Abr.  Estate,  K.  a.  and  L.  To  the  cases  in  Viner,  add 
8H.4.  4.  16.  b.  19  H. 6. 17.  qoH.  6.  36.  37H.  8.  8.  b.  Dy.  169,  which 
I  do  not  see  cited  by  him.    See  also  Ash.  Repertor.  tit.  Estate. 

(3)  Here  heirs  being  a  word  of  limitation,  none  can  take  under  it  but  by 
descent ;  and  the  land  being  gavelkind,  the  descent  is  to  all  the  sons,  who  are 
as  much  heirs  to  such  land  as  the  eldest  son  is  heir  to  land  descending  accord- 
ing to  the  common  law.    The  custom  of  gavelkind  extends  to  estates  tail ;  and 
so  irresistible  is  the  customary  descent  both  of  gavelkind  and  borough-english' 
land,  according  to  some  authorities,  that  even  in  the  case  of  estates  tail  (a),  it 
cannot  be  changed  by  express  words  directing  a  descent  secundum  cursum 
communis  legis.  Dy.  179.  b.  pi.  45.  See  Robins.  Gavelk.  94.    Mr.  Robinson's 
book  on  Gavelkind  is  a  very  excellent  law-treatise,  and  generally  comprehends 
every  thing  relative  to  his  subject ;  but  in  this  part  of  it  he  is  rather  short  in 
his  explanation ;  for  though  he  takes  notice  of  the  custom's  applying  to  estates 
tail,  yet  he  neither  mentions  the  case  from  Dyer,  nor  hints  whether  express 
words  are  as  insufficient  to  exclude  the  custom  from  estates  tail,  as  they  cer- 
tainly are  to  control  the  descent  of  estates  in  fee.     Perhaps  the  author  s 
silence  might  proceed  from  his  doubts  on  the  subject.      See  further  the  case 
of  tanistry,  Dav.  31 .  a.  &  36.  b.  In  that  case  it  was  resolved,  that  the  customary 
descent  was  interrupted  by  the  grant  of  an  estate  tail ;  but  then  the  judges, 
proceeded  on  a  principle  quite  consistent  with  the  general  doctrine  in  DytMfc  .•« 
They  held,  first,  that  the  custom  of  tanistry  only  applied  to  lands  going  wit*" 
the  chiefry  or  seigniory,  from  which  the  lands  in  question  had  been  severed  1 
the  grant  of  the  estate  tail ;  and  secondly,  that  the  custom  of  tanistry  was  ih 
inherent  in  the  land,  like  the  customs  of  gavelkind  and  borough-english*  t 
merely  personal  to  the  eldest  and  most  worthy,  and  therefore  oecame  exti 
guished  for  ever,  when  the  land  was  conveyed  to  another  person,  that  is,  tT 
heir  at  common  law. — [Note  5<2.]=(a)  Marsh.  Rep.  54.  pi.  8s  a;  Court  be 
special  custom  may  restrain  the  borough-english  descent  to  estates  in  fee,  m 
so  exclude  estates  tail. 

(4)  Ace.  Rob.  Gavelk.  117,  118,  and  the  authorities  there  cited.    1 
eason  seems  to  be,  that  though  the  subject  of  the  gift  is  customary  land*  ti 

he* 


'«■! 
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But  where  the  remainder  is  limited  to  the  right  heircs  of  B. 
it  need  not  be  (aid,  and  to  their  beires;  for  being  pluxally 
limited  it  includeth  a  fee  simple,  and  yet  it  reateth  but  in  one 
by 'purchase. 

Out  of  that  which  hath  beene  said  it  is  to  be  observed,  that  s 
man  may  purchase  lands  to  him  and  his  heirea  by  ten  manner  of 
conveyances  (for  I  speake  not  here  of  estoppells).  First,  by 
feoffment.  Secondly,  by  grant  (of  which  two  our  author  here 
speaketh).  Thirdly,  by  fine,  which  is  a  feoffment  of  record. 
Fourthly,  by  common  recovery,  which  is  a  common  conveyance, 
and  is  in  nature  of  a  feoffment  of  record.  Fifthly,  by  exchange, 
which  is  in  nature  of  a  grant.  Sixthly,  by  release  to  a  particular 
tenant.  Seventhly,  by  confirmation  to  a  particular  tenant,  both 
which  are  in  nature  of  grants.  Eighthly,  by  grant  of  a  reversion 
or  remainder  with  attornment  of  the  particular  tenant,  of  all  vj  H.  8.  c».  18. 
which  our  author  speaketh  hereafter.  Ninthly,  by  bargaine  and  3°  jj- 1.  ca-  a. 
■ale  by  deede  indented  and  inrolled,  ordained  by  statute  since  **  '  '  "*"  *" 
Littleton  wrote.  Tenthly,  by  devise  by  custome  of  some  parti- 
cular place,  as  he  sheweth  hereafter,  and  since  be  wrote,  by  will 
in  writing,  generally  by  authority  of  parliament. 

What  voids  are  apt  words  for  a  feoffment  or  grant  vide  Sect.  Sect.  531. 
531.    Our  author  speaketh  of  feoffments  and  grants,  whereby  is  37  Am.  p.  8. 
implyed  lawful!  conveyances ;  and  therefore  this  rule  extendeth  38  A"  "  " 
not  to  disseisins,  abatements,  or  intrusions  into  lands  or  tene-  4" 

men ts,  or  to  usurpations  to  advowsons,  &c.  in  which  cases  estates 
m  fee  simple  are  gained  by  the  act  and  wrong  of  the  disseisors, 
abators,  intruders,  and  usurpers (5);  and  if  a  disseisin,  abatement, 


1  E.  4.  9,  &c 


or  intrusion  be  made  to  the  use  of  another,  if  cestui 


agreeth  thereunto  in  pays,  by  this  bare  agreement  he  gameth  a 
fee  ample  without  any  livery  of  seisin  or  other  ceremony. 


heir  nt  common  law  is  presumed  to  be  meant,  unless  words  are  added  to  describe 
the  customary  heir.  But  if  such  special  words  are  used,  the  presumption  fails ; 
ubject  of  the  gift  is  common-law  land,  yet 
.  On  this  principle,  lord  ch.  Cowper,  in 
>ne,  having  borough-english  land  and  also 
ter.to  his  heir  by  the  custom  of  borough- 
:ription  of  the  youngest  son,  though  not 
devise  is  not  ot  the  customary,  but  of  the 
evise  to  gavelkind  heirs  would  entitle  all 
Ch.  +64.  But  see  further  on  this  latter 
e  writes,  that  to  take  by  purchase  under 
e  person  claiming  must  be  both  heir  and 
1  it  is  attempted  to  justify  lord  Coke  for 
ilificatKHiB  with  which  it  ought  to  be  un- 


Sect. 
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Sect.  2. 

AND  if  a  man  purchase  land  in  fee  simple  and  die  without  issue,  he 
•"  which  is  his  next  cousin  collaterall  of  the  whole  bloody  howfarreso 
ever  he  be  from  him  in  degree,  (de  quel  pluis  long  degree  qu'il  soil  (6)  ), 
may  inhente  and  have  the  land  as  hebre  to  him* 

(Plowd.444.)      r/rrZ^rO^sbowethherewhorfiallbeheiretolaDdain 

fee  simple ;  for  he  intended*  not  this  ease  of  an  estate  taUe, 
lor  that  he  speaketh  of  an  heire  of  the  whole  blood,  for  that 
extendeth  not  to  estates  in  taile,  as  shall  be  said  hereafter  in 
this  Chapter,  Section  6. 


[: 


"  Next  cousin  collaterall"    Neither  excludeth  he  brethren  or 
sisters,  because  be  hatha  speciall  case  concerning  them  in  this 
Chapter,  Sect.  5,  and  in  his  Chapter  of  Parceners;  but 
10»~|  this  is  intended  w  where  a  man  purchaseth  lands  and 
b.  J  dieth  without  issue,  and  having  neither  brother  nor 
sister,  then  his  next  cousin  collaterall  shall  inherite  (1). 
So  as  here  is  implyed  a  division  of  heires^  viz.  lineall  (whoever 
GlanviH.  lib.  7.    ehall  first  inherite)  and  collaterall  (who  are  to  inherite  for  default 
ca.3t4*.  of  lineall)*  For  in  descents- it  isaatestmeinlaw,  qubd  lutea  recta 

Bn>ct'iitlfi**  semper preefertur  transoersali.  Lineall  descent  iseonveyed down* 
BrftoTcug.  ward  in  a  right  line;  as  fhan  the  grand&th^  to  the  father,^ 
Fleta,  lib.  6.  "  the  father  to  the  sonne,  &c.  Collaterall  descent  is  derived 
cap.  1  &  s.  from  the  side  of  the  lineall;  as  grandfather's  brother,  fathers 
^wTrK44*^  bother,  &a  &***  cousin  collaterall  shall  inherite  doth  give  a 
caSTlta  folfa.  certam  direction  to  the  next  cousin  to  the  sonne,  and  therefore 
Fktmflib.  5.  the  father's  brother  and  his  posterity  shall  inherite  before  the 
cap.  6.  &  lib.  6.  grandfather's  brother  and  his  posterity.  Et  sic  de  cateris ; 
cap.  1  &  9.         tor  propinquior  esdudit  propinquum,  et  propinquus  remotumt  et 

Bttcoiit&iiA*  remotus  remotiorcuu 

Mirror,  11. 

cap.  1.  acct,  3.    30  Am.  p.  47.     (3  Co.  40. 4a.)  Upon 

(6)  de  lui,  L*  and  M.  Rohm  Red. 

(1)  In  the  preceding  page,  lord  Coke  begins  his  comment  00  that  part  of 
Littleton  which  describes  die  course  of  descent  by  the  common  law  of  England; 
and  this  seems  to  be  a  proper  place  for  referring  the  student  to  some  valuable 
writings  published  since  lord  Coke's  time  on  the  same  subject  See  Hal.  Hist. 
C.  L.  c  11.  Wright's  Ten.  174.  Gilb.  Ten.  a.  Dalrymp.  Feud.  Prop.  4th  ed. 
c.  5.  p.  159,  and  Blackst.  Law  of  Descents.  To  the  first  and  last  of 
books  it  is  that  we  principally  call  the  attention  of  the  student ; 
must  be  confessed,  that  in  all  of  them,  the  history  of  the  law  is 
and  critically  traced,  and  the  feudal  principles,  on  which  it 
are  so  clearly  unfolded,  that  a  subject  in  itself  dry  and  abstruse! 
only  plain  and  intelligible,  but  even  agreeable  and  interests!) 
son  s  Discourse  concerning  the  Law  of  Inheritances  in  Fbe 
treatise  on  the  same  subject,  which  should  not  be 
Many  parts  of  it  are  ingeniously  written ;  but  unl 
chiefly  exerted  his  talents  in  inventing  a  new  kalendar  of 
explanation  of  which  employs  a  very  considerable  part  of  the 
always  referring  to  this,  and  by  introducing  a  number  of 
are  only  intelligible  as  he  explains  them,  he  involves  his  sul 
much  embarrassed  with  difficulties,  in  still  greater  perplexity,—^ 


L. 1.  C.l.  Sect  3.       Of  Fee  simple.  [10.  b. 

Upon  this  word  (next)  I  pat  this  case.  One  hath  issue  two 
tonnes,  A.  and  B.  and  dieth ;  B.  bath  two  sonnes,  C.  and  D,  and 
dieth.  C.  the  eldest  tonne  hath  issue  and  dieth.  j4.  purchneeth 
bndi  in  fee  simple,  and  dieth  without  issue.  D.  is  the  next  cou- 
th), and  yet  shall  not  inherite,  but  the  issue  of  C-;  for  he  that  i#  19  EL  a  lit. 
bheritable  is  accounted  in  htw  next  of  blood.  And  then*fnw  t«>»  Out.  too. 
is  understood  a  division  of  next,  viz.  next _/ure  reprat 
and  next  jure  propmqvitotii;  that  is,  by  right  ofrepr 
sod  by  right  of  propinquity.  And  Littleton  meaneth  of  the  right 
of  representation,  for  legally  in  course  of  descents  he  is  next  of 
blood  inheritable.  And  the  issue  of  C.  doth  represent  the  person 
of  C. ;  and  if  C.  bad  lived,  he  had  been  legally  the  next  of  blood. 
And  whensoever  the  rather,  if  he  had  lived,  should  have  inherited, 
hit  lineall  heire  by  right  of  representation  shall  inherite  before 
any  other,  though  another  beyu  re  propuupiitatis,  neerer  of  blood. 
And  therefore  Littleton  intendeth  his  case  of  next  cousin  of  blood 
immediately  inheritable.  So  as  this  produceth  another  division  <»  Inst,  7-) 
of  oeit  blood,  viz.  immediately  inheritable,  as  the  issue  of  C.\  and 
mediately  inheritable,'  as  D.  if  the  issue  of  C.  die  without  issue ;  30  An.  p.  47. 
for  the  issue  of  C.  and  all  that  line,  be  they  never  so  remote,  shall 
inherit  before  D.  or  bis  line;  and  therefore  Littleton  saith  well, 
km  Jarre  to  ever  he  bejrom  hint  in  degree.  And  here  ariseth  a 
diversity  in  law  between  next  of  blood  inheritable  by  descent) 
snd  next  of  blood  capable  by  purchase.  And  therefor*  in  the 
cast  before  mentioned,  if  a  lease  for  life  were  made  to  A.  the  re- 
maisder  to  his  next  of  blood  in  fee;  in  this  case,  as  hath  been  said, 
D.  shall  take  the  remainder,  because  he  is  next  of  blood  and 
capable  by  purchase,  though,  he  be  not  legally  next  to  take  at 
hsn-e  »y  descent  (a> 


Sect.  3. 


-  J  -*  -  father  hath  a  brother  that  is 
indmfee  wimple,  and  die  vrith- 
%pe  the  land  at  heir  to  the  eon, 


viz.  A,  B,  C,  and  D,  devises  to 
remainder  proximo  consanguini- 
Jam.  by  two  justice*  againtt  one, 
he  ton  diet  without  issue.  But 
■  veils  in  the  etdett  daughter  only, 
0 ;  2,  became  an  express  estate  U 
fierce— Hall.  MSS.  See  S.  C.  in 

14.  O.  BendL  10a.  106.  See 
le  also  gives  a  note  on  the  words 
uch,  after  citing  from  Hatcliffe's 

the  father  or  mother  shall  be 

of  blood  before  the  brother,  he 
itter  of  the  half  Hood  should  be 
■*  lister  of  the  whole  blood;  but 
e  whole  Stood  thaU  be  preferred 
1.  andM.  1650.    B.  R.  Broom' t 

de  tanguine  in  Dy.  333.  b. — 


10.  b.  11.  a.] 
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and  not  the  father,  yet  the  father  is  neerer  of  blood;  because  it  is  a  maxim 
in  law,  that  inheritance  may  lineally  descend,  but  not  (3)  ascend.  Yet  if  tin 
son  in  this  case  die  without  issue,  and  his  uncle  enter  into  the  land  ashore 
to  the  sonne  (as  by  law  he  ought  J  and  after  the  uncle  dieth  without  issse, 
living  the  father,  the  father  shall  have  the  land  as  heire  to  the  uncle,  and 
not  as  heire  to  his  sonne,  for  that  he  commeth  to  the  land  by  collateral 
discent  and  not  by  lineall  ascent. 

5  E,  6.  tlL  Ad-  «  XTETtheJkthtr  is  neerer  of  blood"  And  therefore  some  do 
5w?2L?r'  47*  hold  uP°n  tliese  wor,k  °*  Littleton,  that  if  a  lease  for  life 

ubi  *ud  *  SfcT  ware  mlM,e  to  the  *)nnc» the  renuiindar  to  ms  next  of  blood,  that 
after  in  the  the  father  should  take  the  remainder  by  purchase,  and  not  die 
Charter  of         uncle,  for  that  LittlHon  saith  the  father  is  next  of  blood,  and  yet 

the  uncle  Is  heire.  As  if  a  man  hath  issue  two  sons,  and  the 
eldest  sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited 
to  the  next  of  his  blood,  the  younger  son  shall  take  it,  yet  the 
other  is  his  heire. 


(HoU  33  ) 
(3  C*  4©.) 


t93.lk 


«[p)  Bisa 
scend,  i 


sW  mot  ascend? 
Mmsimryu 

conclusion  of 


MPLCum.47.  riin  a  »*  conctasw©  of  i 
kiSOkja)     I    ^  J  &  ejus  dipt****  cert 

IV]  Sect,  ga,       they  ought  not  to 
***»  here  and  m  other 


may  UneaBy  tV- 


an  or  ground  of  art,  sad 
called  M  am 


}atqueqmod% 
troUableastM 


Kkt.^^     only  in  Zik  IfMSk  where* 


0*tV##O  |r« 


fc**lt.Ts*V, 


v£   ^*WWh~**  SAM  RmL 


<v***»*w  ami  ^&ntt^rjr  «rf 
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lineal]  ascent,  the  common  law  U  assisted  with  the  law  of  the 
is  tablet  (3). 

Here  our  author  for  the  confirmation  of  hit  opinion  draweth 
a  reason  and  a  proofe  (as  you  hare  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  that  I  may  here  observe  it 
once  for  all,  his  proofes  and  arguments,  in  these  his  tlirec  books, 


f  both  which,  and  of  their  several 
branches,  I  shall  give  the  studious  reader  some  few  examples, 
and  leave  the  rest  to  his  diligent  observation. 

For  the  common  law  his  proofcs  and  arguments  are  drawn 
from  30  several  fountaines  or  places. 

[a]  First,  from  the  maximes,   principles,  rules,  intendment  [,.]  Sect.  5.  B. 

90.  96.  5a,  53.  57.  59.  6j.  99,  130.  146.  156.  169.  17S.  ■j31.193.301.  35a.  360.376. 
377-  39»-  4'°-  44°.  441. 34«.  347-  4»>-  43- 

and 

Coke  himself  controverts  tiiejint  of  these  reasons,  by  the  words  of  Littleton 

in  the  Section  here  commented  upon,  and  by  the  case  of  administration,  in 

which  the  father  or  mother  is  preferred  as  nearest  of  blood  to  their  children, 

and  also  by  the  case  of  a  remainder  (o  the  son's  nearest  of  blood,  under  which 

description  the  lather  is  entitled  to  take  by  purchase.     But  as  to  the  two 

other  reasons,  lord  Coke  rather  appears  to  adopt  them.     However,  neither  of 

them  seems  satisfactory.      The  inference  from  God's  precept  to  Moses  is 

unwarranted,  unless  it  can  be  shown  that  it  was  promulgated  as  a  law  for 

nwmind  \ngenrrat,  instead  of  being,  like  many  other  parts  of  the  Mosaical 

law,  t  rule  for  the  direction  of  the  Jewish  nation  otdy.  Besides,  by  the  Jewish 

law,  tke  father  did  succeed  to  the  son  in  exclusion  of  hie  brothers,  unless  one 

sed  up  seed  to  him.    See 

de  Sueces.  Ebreor.  c.  is. 

n  fusion  and  uncertainty, 

ted,  is  not  less  liable  to 

>y  the  same  rules  as  lineal 

,  that  should  create  more 

the  other  ?    Our  modern 

ascent  in  a  very  different 

iriginated  from  the  nature 

ang  confined  to  the  first 

I  his  father  and  mother, 

tions.    How  this  rule  in 

(Cent  universally,  without 

for  the  rule  is  applicable, 

in  all  collateral  relations, 

medium  of  others,  is  not 

ttempted.     See  Wright's 

).  ed.     See  also  a  teamed 

4.  Houard.     This  edition 

ten  in  1766  — [Note  56.] 

neither  in  this,  nor  in  any 

tclude  lineal  ascent;  and, 

d  which  such  an  exclusion 

;n  in  his  idea  of  our  laws 

ler  was  indeed  excluded  ; 

d  not  permit  lineal  ascent, 

»  egnati,  or  those  related 

related  through  females. 
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and  not  the  father,  yet  the  father  is  merer  of  blood;  because  it  is  a  maxim 
in  law,  that  inheritance  may  lineally  descend,  but  not  (3)  ascend.  Yet  if  the 
son  in  this  case  die  without  issue,  and  his  uncle  enter  into  the  land  as  heire 
to  the  sonne  fas  by  law  he  ought)  and  after  the  uncle  dieth  without  issue, 
living  the  father,  the  father  shall  have  the  land  as  heire  to  the  uncle,  and 
not  as  heire  to  his  sonne,  for  that  he  commeth  to  the  land  by  collateral 
discent  and  not  by  lineall  ascent. 


6  E.  6.  tvL  Ad- 

ministr.  Br.  47. 
Ratcliffe'scase 
obi  sup.    See 
*  after  in  the 
Chapter  of 
Socage. 

(Hob.  33  ) 
(3  Co.  40.) 

[p]  PL  Com. 

*93«  *>. 

Osborne's  case, 
(Post.  67.) 

q]  PI.  Com.  47. 

.  (3  Co.  40.) 


E 


[r]  Sect.  90. 
648, 


M  la  H.  4. 
GlanvilL  lib.  7. 
cap.  1.     Bract, 
lib.  a.  cap.  so. 
[t]  Lib,  Rub. 
capwTO* 


[u]  Brit.  cap. 
1 19,  Fie  ta,  lib.  6. 
ca.  1.     Numb. 
ca.ai.  RatcKff's 
case,  ubi  supra* 
(3  Co.  40.) 


"  yJS  T  the  father  is  neerer  ofUoodP  And  therefore  some  do 
x  hold  upon  these  words  of  Littleton,  that  if  a  lease  for  life 
were  made  to  the  sonne,  the  remainder  to  his  next  of  blood,  that 
the  father  should  take  the  remainder  by  purchase,  and  not  the 
uncle,  for  that  Littleton  saith  the  father  is  next  of  blood,  and  yet 
the  uncle  is  heire.  As  if  a  man  hath  issue  two  sons,  and  the 
eldest  sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited 
to  the  next  of  his  blood,  the  younger  son  shall  take  it,  yet  the 
other  is  his  heire. 

"  [/>]  It  is  a  maxime  in  law,  that  inheritance  may  UneaRy  de* 
seend,  but  not  ascend" 

Maxime^  i.  a.  a  sure  foundation  or  ground  of  art,  and 

Cll.n  a  ***  conclusion  of  reason,  so  called  [q]  quia  maxima 
"  I  est  ejus  dignitas  et  certisshna  authoritas,  atque  quod  max* 
imi  omnifiusprobetur,  so  sure  and  uncontrollable  as  that 
they  ought  not  to  be  questioned,  [r]  And  that  which  our  author 
here  and  in  other  places  calleth  a  maxime,  hereafter  he  calieth  a 
principle ;  and  it  is  all  one  with  a  rule,  a  common  ground,  postal* 
turn,  or  an  axiome,  and  it  were  too  much  curiositie  to-tnake  nice 
distinctions  betweene  them.    And  it  is  well  said  in  ourbookes, 
[s]  nest  my  a  disputer  r ancient  principles  del  ley*    I  never  read 
any  opinion  in  any  booke,  old  or  new,  against  this  maxime,  but 
only  in  Lib.  Rub,  where  it  is  said  [*],  si  quis  sine  liberis  decesserit, 
pater  aut  mater  ejus  in  hareditatem  succedat,  vdjrater  et  soror  si 
pater  et  mater  desint ;  si  nee  hos  habeat,  soror patris  vd  matris,  et 
deinceps  qui  propinquiores  in  parenteldjuerint  hcereditarm  mtcce* 
dant ;  et  aum  vtrUis  sexus  exttierit,  et  hareditas  abinde  sitK/bensme 
non  hmreditat.    But  all  our  ancient  authors  and  the  constant 
opinion  ever  since  do  affirme  the  maxime. 

By  this  maxime  in  the  conclusion  of  his  case,one1y  lineall 
cention  in  the  right  line  is  prohibited,  and  not  in  the  collateral!.! 
[«]  Qucelibet  hcereditas  naturaliter  quidem  ad  haredes  Jueredita* 
biliter  descendit,  nunquam  quidem  naturaliter  ascendit.  JDt 
itequejus  quasi  ponaerosum,  quod  cadens  deorsum  recti  tinei 
transversal,  et  nunquam  reascendit  ea  via  qua  descendit 
tern  antecessorum,  d  latere  tamen  ascendit  alicui  propter 
Jueredum  inferius  provenientium ;  so  as  the  lineall  ascent 
bited  by  law,  and  not  the  collaterall  (1).  And  in  orchil 


(3)  lineally — P.  and  Red. 

(1)  In  Ratcliffe's  case,  3  Co.  40,  the  reasons  given  —~  _, 
ascent,  are,  first,  that  fathers  and  mothers  are  not  of  tha J 
children ;  secondly,  that  the  exclusion  is  agreeable  to  the  3*m~ 
scribed  to  Moses  by  God  himself;  and  thirdly,  that  it  torn 
confusion  and  diversity  of  opinions  in  the  case  of  descent* 
lowance  of  lineal  ascension  by  the  civil  law  is  said  to  be  the 
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lineall  lucent,  the  common  law  is  assisted  with  the  law  of  the 
la  tables  (2). 

Here  our  author  for  the  confirmation  of  his  opinion  draweth 
a  reason  and  a  proofe  (as  you  have  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  tltat  I  may  here  observe  it 
once  for  all,  his  proofes  and  arguments,  in  these  his  tliree  books, 
may  be  generally  divided  into  two  parts,  viz.  from  the  common 
law  and  from  statutes,  of  both  which,  and  of  tlicir  several 
branches,  J  shall  give  the  studious  reader  some  few  examples, 
and  leave  the  rest  to  his  diligent  observation. 

Far  the  common  law  his  proofes  and  arguments  are  drawn 
from  ao  several  fountaines  or  places. 

[a]  First,  from  the  maximes,  principles,  rules,  intendment  [■]  Sect.  5.  B. 
90 .96.5a,  53. 57.  ftg.60.gq.  130-  14"-  15&  169-  i78<S3i-S93-3°«-3oS-3Go-37*. 
377- 39«-  4»o-  **o, 441. 346, 347.  46s.  43. 

and 

Coke  himself  controverts  theirs*  of  these  reasons,  by  the  words  of  Littleton 

in  the  Section  here  commented  upon,  and  by  the  case  of  administration,  in 

which  the  father  or  mother  is  preferred  as  nearest  of  Hood  to  their  children, 

and  also  by  the  case  of  a  remainder  to  tbe  son's  nearest  of  blood,  under  which 

description  the  father  is  entitled  to  take  by  purchase.    Dut  as  to  the  two 

other  reasons,  lord  Coke  rather  appears  to  adopt  them.     However,  neither  of 

them  seems  satisfactory.      The  inference  from  God's  precept  to  Moses  is 

unwranted,  unless  it  can  be  shown  that  it  was  promulgated  as  a  law  for 

mankind  at  general,  instead  of  being,  like  many  other  parts  of  the  Mosaical 

law,  t  rule  for  tbe  direction  of  the  Jewish  nation  oxly.  Besides,  by  the  Jewish 

law,  tie  father  did  succeed  to  tbe  son  in  exclusion  of  his  brothers,  unless  one 

'ted  up  seed  to  him.    See 

deSucces.  Ebrseor.  c.  19. 

nfusion  and  uncertainty, 

ted,  is  not  less  liable  to 

iy  the  same  rules  as  lineal 

,  that  should  create  more 

the  other?    Our  modern 

ascent  in  a  very  different 

iriginated  from  the  nature 

iing  confined  to  tbe  first 

1  his  father  and  mother, 

tions.    How  this  rule  in 

icent  universally,  without 

for  the  rule  is  applicable, 

in  all  collateral  relations, 

medium  of  others,  is  not 

ittempted.     See  Wright '■ 

a.  ed.     See  also  a  learned 

<J.  Houard.     This  edition 

ienin  1766 —[Note  56.] 

neither  in  this,  nor  in  any 

1  elude  lineal  ascent ;  and, 

n  which  such  an  exclusion 

m  in  bis  idea  of  our  laws 

ler  was  indeed  excluded ; 

d  not  permit  lineal  ascent, 

m  agnati,  or  those  related 

related  through  females. 


69-  t<>4»  **8« 

23»-  478. 

[ft]  Sect.  87.       unpro 
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and  reason  of  the  common  law,  which  indeed  is  the  rule  of  the 
law,  as  here  and  in  other  places  our  author  doth  use. 

[*]  Sect  30.  [b]  Secondly,  from  the  bookes,  records,  and  Other  authorities 

where  a  number  0f  ]aw  cited  by  him  ab  authoritate,  et  pronunciatis. 

quoted"  **  M  ™M7>  *«>m  originall  writs  in  the  Register,  d  rescripts 

[cJSect.67.13a.  *alet  argumentum. 

170.  334. 341.        \d]  Fourthly,  from  the  forme  of  good  pleading. 

963. 613, 614.        fej  Fifthly,  from  the  right  entrie  of  judgements. 

fintet1^         £/]  Sixtn,y»  dprcecedentibus  approbate  et  usu,  from  approved 

170.  183.  369.   precedents  and  use. 

[e]  Sect  348,         [g]  Seventhly,  £  non  usu,  from  not  use. 

*49*  [n]  EightMy9abariificialibusargutneHtisconseq 

C/]^0*' 88-      dusionibus,  artificial!  arguments,  consequents  and  conclusions. 

33*.37i*37*.        Ninthly,  [*]  £  communi  opinione  jurisprudentum,  from  the 

44«*      '      "    common  opinion  of  the  sages  of  the  law. 

jjM  108. 733.         Tenthly,  [k]  ab  inconvementi,  from  that  which  is  inconvenient. 

KfSect.  1 70.  Eleventhly,  [/]  d  division*,  from  a  division,  vdab  enumeration* 

lao    6a.  630*    portium,  from  the  enumeration  of  the  parts. 

633.  686!  340!        Twelfely ,  [m]  £  mqjore  ad  minus,  from  the  greater  to  the  lesser, 

418. 613. 686.    or  [n]  from  the  lesser  to  the  greater  [o]  d  stmili  [p]  d  pari. 

739*  13.  f  Ab  impossihili,  from  that  which  is  impossible. 

p]  Sect.  697.  14#  r^j  A  fine,  from  the  end. 

15.M  Ao  utili  vel  inutili,  from  that  which  is  profitable  or 

profitable, 
where  many  16.  [r]  Ex  absurdo  for  that  thereupon  shall  follow  an  absnr* 

°lhto!i*r*  ^tie,  ?*"***  ^  surdo prolatum,  because  it  is  repugnant  to  ander- 

?/Tsect.  13.       standing  and  reason. 

where  many  17*  M  ^  naturd  et  ordine  natura,  from  nature,  or  the  coarse 

more  are  of  nature, 

quoted ;  but  &* 18.  [t]  Ab  ordine  religionisy  from  the  order  of  T~\\  1 

•ee  chiefly            religion.  I     K     | 

Sect,  381.  -       r  -i    ^  ~t-         i»  ~      I—  O.  J 

[ml  Sect.  438,  19*  M  A  eommum  prasumpttone,  from  a  common 

439.441'.      '  presumption. 

nl  Sect.  18.  ao.  [to]  A  lectionibus  jurisprudentium,  from  the  readings  oti 

•J  301 » &c.  learned  men  of  law. 

loooxc'  From  statutes  his  arguments  and  proofes  are  drawne, 

t]  129.440.  *•  M  From  the  rehearsall  or  preamble  of  the  statute. 

alSect.46.194.  2.  By  the  bodie  of  the  law  diversly  interpreted. 

j*j  Sect.  360.  Sometime  by  other  parts  of  the  same  statute,  which  is  bent 

'1  Sect' 7M"  <**c*a  exP°8*t*°9  **  **  visceribus  causa?. 

133.  im."*!.        [y]  Sometime  by  the  reason  of  the  common  law.     But  evet 

107, 108.'  the  generall  words  are  to  be  intended  of  a  lawfull  act, 

t]  Sect.  303.  and  such  interpretation  must  ever  be  made  of  all  statutes, 

ttl  %**•  44°.  the  innocent  or  he  in  whom  there  is  no  default  may  not  1 

Efeftu  damnified  (i).  »1 

sect.  731.  693. 

635.  633. 441.        "  In  law"    There  be  divers lawes  within  the  re&lme  of 

103. 193. 154.    land.      As  first,  [a]  Lex  corona,  the  law  of  the  crowne. 
140.3. 

(Ptowd.  57.  b.  49.  b.)  [y]  Sect.  464.  (Cro.  Ja.  474.)  [»]  Sect  731..  ^ 
685.  (PJowd.  105.)  [a]  17  £.  3.  Rot.  Pari.  nu.  19.  36  E»  3.  cap.  I.  < 
Begist.  inter  Jura  regia,  6if  &c.    (Post,  110.  a.)    (Post.  360.)  


4 

I 


v  1 

(1)  As  to  the  construction  of  statutes,  see  lord  ch.  Hatt.  Treat.  mtA 
Ash.  Expos.  Stat  by  Eq — Vin.  Ab.  Statutes,  E.  6.— Com.  D%.  J%l>f 
R.  10.  ■* 


Ll.  C.  1.  Seel.  3.        Of  Fee  simple.  [11.  b. 

s.  [i  ]  Lex  et  contuetndo  parliamcnti.     Ida  lexettab  omaibt*  [fc]  Commonly 
jiarenda,  A  mtdti*  ignoraia,  a pttudt  cognita  (a),  'tw|cn  of  "* 

3-  fe]  £e*  tutfwrw,  the  law  of  nature.  lull™" 

4-  [d]  Communis  Lex  Anglue,  the  common  law  of  England,  (4  i„r,  49i  ^ 
wrjetnne  called  iae  terra,  intended  by  our  author  in  this  and  Post.  15.  b.) 
tbe  like  places.  M/3E-4-*. 

5.  [*]  Statute  Uw.    Lawes  established  by  authority  of  par.  ^°-  p,  ^ 
B»"*nt.  Shsrisrtoni 

_  M  CmtnetueLnex,  Customes  reasonable.  uw. 

j]  Jm  ieffi,   the  law  of  armes,  war,   and  chivah-ie,   in  COr.  and  Stud. 

tfA  wtnrim}  flMWwWl  Hikf  tm  h*Hi.  Dltl.  1.  c.  9.1 


8.  [A]  Ecclesiastical  or  canon  taw  in  courts  in  certaioe  cases.    j-„ ^LtJ,b  ,„  ou( 
9-  [t]  Civil  law  in  certaine  cases  not  onely  in  court*  cede-  booketindjodi- 
ltiifif  I,*  but  in  the  courts  of  the  constable  and  marsbaU,  and  dull  record*, 
of  tbe  admiral  tie,  in  which  court  of  the  admiraltie  U  observed  M  These  ■«  of 
•>  Ira  Olvrrm,  smm  5  of  Atcfcard  the  first,  so  called,  because  it  7?    ,lu  ' 
ws  pu&bed  in  the  isle  of  Olyron,  inmLZZt 

10.  [*]  LexJ^rHtm,  tare*  law.  JESSE** 

11.  [I]  Tbe  taw  of  marque  or  reprisal  (a).  our  «uthor,«nd 
ia.  [m]  La  mercatoria,  merchant,  Arc  iuour  booker 
>3-  [a]  The  lawes  and  custouws  of  the  isles  of  Jersey,  Guero-  [rl  Rot- P.H. 

tmj,  and  Man.  ^YVIA. 

14.  M  The  Inr  and  prrritege  of  the  Stanmwies.  ,f.MU  ^ 

\5-  U>]  The  lawes  of  the  east,  west,  and  middle  Marches,  jm  7  Co,  c«- 
wbicn  are  now  abrogated,  drw'i  case. 

Bat  hereof  this  hole  taste  for  our  student,  that  he  may  be  snicuL  toper 
capable  of  that  winch  he  shall  reade  concerning  these  and  others  "..""'jj"" 
m  records,  and  in  oar  books,  and  orderly  obserre  them,  shall  jjj^aTei  39" 
■"**  13  H.  4.  4-' 

9BH.S.M.  15.  [*]  Cull  ds  Fenrta,  *c  tbe  eireiof  the  Forests.  [J]  H7  E.  3, 
ca.  17.    WLc*.  9s.   4rL5.cn.  7.  [■]  Mirror  detJuM.c.1.    Bract.  334-  444- 

Flrla,  lib.  *.«.&!.  59,  fcc.  5E.JII.  38^.3-7-  37  E.  8.csp.S.  ForteKue.ga. 
F.N.  B.  117.  13E.4.9.  Kot.  Pari.  6  H.  4.1111.43.  10  H. 7.  16.  47  E-  3' 93. 
30  E.  1.  Account,  197.  Carts  MercMori*.  31  E.  1.  Rot.  Patent.  (4I.n1t.9g7.) 
[■]  Mich.  41  £.3.  conra  rege  InThtMur.  19  E.  3.  5.  b.  uH.ll.fol5.  «oi. 
Pat.  BO.  SO  E.  I.     7Co.Cahin'teise,fol.SI.     Regit!,  ful.  99.  [0]  50  E.  3. 

Ret.  Port     50  E,  3.  Rot.  Patent,  Stc.  (p)  31  H.  6.  ou  3.     4J1CI. 

I"  And  his  ttnele  enter  into  the  land."    For  if  the  uncle  in  this 
case  doth  not  enter  into  the  land,  then  cannot  the  father  inherite 

■melnnrl:   fur  (!■»-!>  ii) another  raaxirae  ia  Iatr  herein  implied, [q\  [|]  11  H.4. 11. 

ineth  as  heire  in  fee  simple  to  anie  man  by  lo  ■J**-  •?• 

himself  heire  to  him  that  was  last  seised  of  ^  E  3  PQ*°r< 

nd  inheritance  (3).   And  if  the  uncle  in  this  imped.  177. 

tan  introduction  teti*  Owil  — I  Csiws  Lmo,  «e  45  E.  3.  1 3 

swn*Jsssssft«ans»s«»w,s»t.isB4Jsnai>0T.  4°  Aw.  p.  6. 
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case  doth  not  enter,  then  had  he  bat  a  freehold  in  law,  and  no 
actuall  freehold,  but  the  last  that  was  seised  of  the  actuall  free* 
hold  was  the  sonne  to  whom  the  father  cannot  make  himselfe 
heire ;  and  therefore  Littleton  saith,  and  his  uncle  enter  into  the 
land  (a*  by  law  he  ought)  to  make  the  father  to  inherite,  as  heire 

tr]  i  i  Ass.  p.  6.  to  the  uncle,  [r]  Note,  that  true  it  is  that  the  uncle  in  this  esse 
>oct.  and  Siud.  ja  nejre>  DUt  not  absolutely  heire ;  for  if  after  the  descent  to  him 
a*H.*6  a&  tne  ^atner  ^^  '6Sue  a  *°nne  or  daughter,  that  issue  shall  enter 
[i]  19  H.  6. 6i .  upon  the  uncle  (4).    [s]  And  so  it  is  if  a  man  hath  issue  a  sonne 

and  a  daughter,  the  sonne  purchaseth  land  in  fee  and  dyeth 
without  issue,  die  daughter  shall  inherite  the  land;  but  if  the 
father  hath  afterward  issue  a  sonne,  this  sonne  shall  enter  into 
the  land  as  heire  to  his  brother,  and  if  he  hath  issue  a  daughter 
and  no  sonne,  she  shall  be  coparcener  with  her  sister. 

"  As  by  law  he  ought."    These  words  as  a  key  doe  open  the 
secrets  of  the  law ;  for  hereupon  is  concluded,  that  where  the 
uncle  cannot  get  an  actuall  possession  by  entrie  or  otherwise, 
there  the  father  in  this  case  cannot  inherit    And  therefore  if  an 
advowson  be  granted  to  the  sonne  and  his  heires,  and  the  sonne 
die  without  issue,  and  this  descend  to  the  uncle,  and  he  die 
before  he  doth  or  can  present  to  the  church,  the  father  shall 
not  inherit,  because  he  should  make  himselfe  heire  to  the  sonne, 
which  he  cannot  doe.    And  so  of  a  rent  and  the  like.     But  it 
the  uncle  had  presented  to  the  church,  or  had  seisin  of.  the  rent, 
there  the  father  should  have  inherited.   For  Littleton  pottetb  his 
case  of  an  entry  into  land  but  for  an  example.    If  the  sonne 
make  a  lease  for  life,  and  die  without  issue,  and  the  reversion 
descend  to  the  uncle,  and  he  die,  the  reversion  shall  not  descend 
to  the  father,  because  in  that  case  he  must  make  himself  heire  to 
the  sonne.    A.  infeofies  the  son  with  warrantie  to  him  and  his 
heires,  the  sonne  dies,  the  uncle  enters  into  the  land  and  dies, 
the  father  if  he  be  impleaded  shall  not  take  the  advantage 

of 


because  he  shall  make  himself  heir  to  the  grandfather.    24  E.  3.    Hal.  MSS ■ 

[Note  58.]     See  Kellow  0.  Kowden,  1  Show.  244.     Smith  v.  Parker,  a  B\» 
Rep.  1230.     Post.  14.  b.  n.  9.     1  Br.  Ch.  Cases,  252. 

(4)  Here  lord  Coke  is  silent  as  to  the  right  to  the  intermediate  profits  from 
the  death  of  the  father.    In  the  case  of  Basset  and  Basset,  lord  ch.  Hard  wicke 
held,  that  a  posthumous  son,  claiming  under  a  remainder  in  a  settlement,  n 
by  construction  of  the  10  and  1 1  W.  3.  c.  16,  which  preserves  remainders 
posthumous  children,  where  no  estate  is  limited  to  trustees,  for  that  pui 
entitled  to  the  mean  profits.     See  3  Atk.  203.    But  in  the  same  cas< 
Hardwicke  seems  to  have  taken  it  for  granted,  that  on  a  descent  the  mean 
belong  to  the  uncle ;  for  he  directed,  that  the  profits  of  the  estate  fifes 
should  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the  postlii 
son.    See  post.  55.  b.  where  lord  Coke  puts  the  case  of  a  daughter's 
entitled  against  a  posthumous  brother  to  corn  sowed  before  his  birth  « 
seems  to  shew,  that  lord  Coke  did  not  consider  the  posthumous  child 
titled  to  any  mean  profits  on  a  descent.     See  also  Wils.  Rep.  vol,  3+.  1 
where  lord  ch.  j.  De  Grey,  in  delivering  the  opinion  of  the  court  of  C2* 
a  question  whether  a  posthumous  son  was  actually  seised,  denies  that  "  ^  " 
humous  son  in  the  case  of  a  descent,  can  be  entitled  to  any  profita  . 
before  his  birth,  and  cites  9  H.  6.  25.  as  an  authority  in  point--jrNt 
See  further,  Hopkins  v.  Hopkins,  in  Forrest  R.     2  Ves.  521.     1  V* 


Ll.C.l.  Sect.  3.4.        Of  Fee  simple.  [l£.a. 

rf  this  *y  warrantie,  for  then  he  mmt  vouch  A.  as  r"12.~| 
beire  to  his  sonne,  which  he  cannot  doe  (1);  for  alheit 
the  warrantie  descended  to  the  uncle,  yet  the  uncle 
lewetb  it  as  befound  it,  and  then  the  father  by  Littleton's  fought  J 
cannot  take  advantage  of  it.   For  Littleton,  Sect.  603,  saith  that   vid.  Sect.  603. 
Warranties  shall  descend  to  him  that  is  heire  by  the  common  law;  718. 
sndSect.  718,  he  saith  that  everie  warrantie  which  descends,  doth  (P°*(- 3*9  ) 
descend  to  him  that  is  heire  to  him  which  made  the  warrantie  by 
tbecommon  law;  which  proveth  that  the  father  shall  not  be  bound 
by  the  warrantie  made  by  the  sonne,  for  that  the  father  cannot  be 
heire  to  the  sonne,  that  made  the  warrantie.     And  a  warrantie  Vid.  Sect.  735, 
shall  not  goe  with  tenements,  whereunto  it  is  annexed,  to  any  736,737. 
especial!  heire,  but  alwaiea  to  the  heire  at  the  common  law  (a). 
And  therefore  if  the  uncle  be  seised  of  certaine  lands,  and  is  dis- 
seised, the  sonne  release  to  the  disseisor,  with  warrantie,  and  die 
without  issue,  this  shall  bind  the  uncle;  but  if  the  uncle  die  with- 
out issue,  the  father  may  enter,  for  the  Warrantie  cannot' descend 
upon  him.    So  if  the  Sonne  concludeth  himselfe  by  pleading  con-  35  H.  6. 33. 
ceming  the  tenure  and  services  of  certaine  lands,  this  shall  bind  John  Cnmk'i 
the  uncle ;  but  if  the  uncle  die  without  issue,  this  shall  not  bind  c."*a   _   . 
the  father,  because  he  cannot  be  heire  to  the  sonne,  and  conse-  ' 

quently  not  to  the  estoppell  in  that  case ;  but  if  it  be  such  an 
estoppel]  as  runneth  with  the  land,  then  it  is  otherwise  (3). 


Sect.  4. 
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heritrix  (Mes  si  home  prent  (6)  enheretrix)  of  lands  in  fee  eimpkfWh 
have  issue  a  sonne,  and  die,  and  the  sonne  enter  into  the  tenement^  * 
sonne  and  heire  to  his  mother,  and  after  dies  without  issue,  the  keb*$ 
the  part  of  the  mother  ought  to  inherit,  and  not  the  heires  of  thepaH 
of  the  father.  And  if  he  hath  no  heire  on  the  part  of  the  mother,  ** 
the  lord,  of  whom  the  land  is  holden,  shall  have  the  land  by  eschab 
(1)  t  In  the  same  manner  it  is,  if  lands  descend  to  the  sonne  of  the  fltfj 
of  the  father,  and  he  entreth,  and  afterwards  dies  without  issue,  thitim 
shall  descend  to  the  heires  on  the  part  of  the  father,  and  not  to  the  W* 
on  the  part  of  the  mother.  And  if  there  be  no  heire  of  the  part  <jf  « 
father,  the  lord  of  whom  the  land  is  holden  shall  have  the  land  by  etcm* 
And  so  see  the  diversity,  where  the  sonne  purchaseth  lands  or  tenaud 
in  fee  simple,  and  where  he  cometh  to  them  by  descent  on  the  part  of* 
mother,  or  on  the  part  of  his  father. 

Vid.  Sect.  354,  T>  Y  this  it  appeareth,  that  our  author  divideth  heires  into  hefe 

intoLelle,lt  tbe  ^vt  ** the  f*ther» and  int° heireg  of  the  y^^M 

fajpi.  Com.  mother,  fa]  And  note,  it  is  an  old  and  true  maxime  in  ^fz 
Sir  Edward  none  shall  inhen'te  any  lands  as  heire,  but  only  the  blood  on* 
Clere'scaae,447.  first  purchaser,  for  *  refert  d  quo  fiat  perquisitum.  As  for  exa»P 
[•]  Flettjib.  6\  Robert  Coke  taketh  the  daughter  of  Knightley  to  wife,  and  P* 
B* racton,  lib  a  <*aaeth  lands  to  him  and  to  hisheires,  and  by  Knightiey  hatbi** 
fol.  65.  67, 68,  Edward,  none  of  the  blood  of  the  Knightleys,  though  they  M 
69, &c.  Brhto'n,  the  blood  of  Edward,  shall  inherite,  albeit  he  had  no  B&** 
««  1  >9-  but  them,  because  they  were  not  of  the  blood  of  the  first  f& 

•4  £  3. 50.        chaser,  viz.  of  Robert  Coke  (6). 

39  E-  3-  99.  x  7 

30.  38.    49  £.3.  is.    49  Ass.  p.  4.     la  E.  4. 14.     Fl.  Com.  445.  &  450.     7  E.  0 

Djer,  6.       94  E.  3.  24.       37  Ass.  4.      40  E.  3.  9.       4a  E.  3. 10.      45  **  *• 
Releases,  *8.     711.5.3,4.    8  Ass. 6.    35Ass.fi.    5E.  4.7.    3H.5.    ftiH.7.33* 

40  Asa.  6.    Ratcliff's  case,  3  Co.  4a.    (Post,  aao,  b.) 

[6]  Bracton  ubi  [b]  «  They  of  his  blood  on  the  fathers  side."  Here  it  is  10 1* 
sapra.  ^eta  ubi  understood,  that  the  father  hath  two  immediate  bloods  in  w» 
cUP?8,  f1g"on'  viz.  the  blood  of  his  father,  and  the  blood  of  bis  mother  (7).  Bo» 

PI.  Com.  444.  Clere's  case.  Tr.  19  E.  1.  in  Banco.  Rot  35.   Liucoln  Will.   Seel's  case. 


for  default  of  such  heir,  those  who  are  of  the  blood  of  the  father  on  the  part  op 
mother  of  the  father,  viz.  the  grandmother,  shall  inherit     And  if  there  is  not* 
heir  on  the  part  of  the  father,  then  the  lord  shall  have  the  land  by  escheat'    R< 
But  this  passage  is  not  in  any  edition  prior  to  Redman's,  and  seentf 
addition  to  Littleton  by  another  hand,  and  to  be  an  opinion  extracted 
22  E.  4.  14.pl.  12,  which  is  indeed  cited  in  the  margin  of  Redman. 

(5)  feme  t.  0)  M.—Roh.  P.— Red. 
(1)  f  All  between  In  the  same,  and  so  see,  omitted  in  Red. 

(6)  And  therefore  if  the  heir  of  the  part  of  the  father  be  attainted,  thejft 
shall  escheat.    49  Ass.  p.  4.    Hal.  MSS.  See  3  Bridg.  MSS.  73,  74*  3 
MSS.  101.  (in  Mus.  Brit.) 

(7)  But  sometimes  a  man  can  only  have  immediate  inheritable  blood  fl 
one  parent,  as  where  his  father  or  mother  is  an  alien,  or  person  attainted ; 
this  it  seems  suffices  to  enable  children  to  inherit  from  the  parent,  who  com*, 
the  inheritable  blood,  and  also  to  inherit  to  each  other.  See  accftmte  8. 
n.  2,  and  the  following  note  by  lord  Hale  on  lord  Coke's  next  passage,  wl 
he  mentions,  that  according  to  ancient  authors  the  issue  of  an  attainted  ^ 
cannot  inherit  to  the  mother.     This  seems  not  to  be  lata.    A  female  h 


[12.  i 


a.  12.  b. 

this  made  an-  [<■]  Britton, 
i  in  the  right  of  ■*■&■  r^« 
s.ue,  this  issue  n.^.!^ 
erive  no  blood  446,  &c 
Is  of  Clate'i  case. 

r  female,  (who 
the  line  of  the 
his  is,  for  that  \ 
hie,  and  more  ' 
he  part  of  the 


'     And  it  is  "to  Britton, 
iiate  bloods  in  «!p" '!£'  i1* 

xj.  now  to  a.  Srft!,b-*- 

of  John  Faire- 
ughter  of  John 
Fairefield,  who 
hath  foure  im- 
',  viz.  the  blood 
md  two  of  the 
id  the  blood  of 
fatten*.  Now 
first  the  blood 

and  for  want 
are  of  the  part 
of  the  part  of 

vii.  first  the 
■  blood  of  the 

2  heire  of  the 
If  a  man  be 

seised 

'  the  issue  shall  inherit  to  the 
<er  of  inife  being  alien  or  at- 
hat  follows,  being  a  note  on 
children  of  an  alien  cannot 
children  of  one  attainted,  if 
for  it  seems  the  blood  of  the 
other,  and  this  was  the  print 
ord  Hale,  in  another  note  in 
icon  from  Cro.  Cha.  and  cites 
le  same  kind,  and  then  there 
be  heir  to  his  mother,  because 
lien,  or  wife  takes  husband  an 
U  inherit  to  the  father  in  the 
etur,  that  if  alien  hath  issue 
rther,  because  the  mother,  is  a 
having  issue  after  attainder ; 
Hal.  MSS.  This  doctrine  is 
judgment  in  Collinguiood  and 
the  observation  hazarded  in 
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9  H.  7.  a* 
(Pkmd.  57. 
Putt  MM.) 


M7H.6.4. 
i  Co.  too. 
Shelley's  case. 

5n]  5  £.  ft.  tit. 
kvowry,  907. 
(Hob.  31.) 


M  5  E-  8* 
Avowry,  907. 

(3  Co.  54. 

3  Co.  32.  k.) 


seised  of  lands  as  heire  of  the  part  of  his  mother,  and  maketh 
a  feoffment  in  fee,  and  taketh  backe  an  estate  to  him  and  to  Us 
heires,  this  is  a  new  purchase,  and  if  he  dyeth  without  ink, 
the  heires  of  the  part  of  the  father  shall  first  inherite(s>  If 
a  man  so  seised  maketh  a  feoffment  in  fee  upon  condition,  aad 
dye,  the  heire  of  the  part  of  the  father,  which  is  the  heire  it  die 
common  law,  shall  enter  for  the  condition  broken,  but  the  hare 
of  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the 
land,  [m]  A  man  so  seised  maketh  a  feoffment  in  lee  reaenng 
a  rent  to  him  and  to  his  heires,  this  rent  shall  goe  to  the  heires 
of  the  part  of  the  father;  but  [n]  if  he  had  made  agift  »tafle, 
or  a  lease  for  life  reserving  a  rent,  the  heire  of  the  part  of  die 
mother  shall  have  the  reversion,  and  the  rent  also  as  incident 
thereunto  shall  passe  with  it ;  but  the  heire  of  the  put  d 
the  mother  shall  not  take  the  advantage  of  a  condition  an- 
nexed to  the  same,  because  it  is  not  incident  to  the  reversk»» 
nor  can  passe  therewith,  [o]  If  a  man  had  been  seised  of 
a  manner  as  heire  on  the  part  of  his  mother,  and  before  die 
statute  of  Quia  emptor**  terrarum,  had  made  a  feoffment  in  fee 

of  parcell  to  hold  of  him  by  rent  and  service,  albeit  they  be  newly 

created, 


(2)  But  here  lord  Coke  mutt  be  understood  to  speak  of  two  distinct  con- 
veyances in  fee ;  the  first  passing  the  use  as  well  as  the  possession  to  (be 
feoffee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  land; 
and  the  second  regranting  the  estate  to  him  (a).     For  if  in  the  first  feoffment, 
the  use  had  been  expressly  limited  to  the  feoffor  and  his  heirs,  or  if  there  **s 
no  declaration  of  uses,  and  the  feoffment  was  not  on  such  a  consideration  as 
to  raise  an  use  in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor! 
in  either  case  he  is  in  of  his  ancient  use,  and  not  by  purchase.     Adj.  ace. 
3.  Lev.  406,  and  2  Salk.  59 ;  and  see  ace.  post.  13.  a.  and  22.  b.     What  shall 
be  a  purchase,  and  break  the  descent,  so  as  to  entitle  the  paternal  liek  to 
a  preference  over  the  maternal  heir,  particularly  in  the  case  of  a  devise  to  tbe 
heir,  the  student  may  inform  himself  by  the  authorities  cited  in  Vin.  Abr. 
Heir,  W.  1,  2,  to  which  add  Battey  and  Trevillian,  Mo.  278.     Hiode  and 
Lyon,  3  Leon.  64.  70,  and  Dy.  124.    Hainsworth  and  Pretty,  Cro.  Eliz.  833. 
919.    Brown  and  Taylor,  Cro.  Cha.  38.    Clark  and  Smith,  1  Salk.  941,  anl 
1  Lutw.  793.    Smith  and  Trig,  8  Mod.  03,  and  1  Stra.  487.     RatcJihVs  case, 
1  Stra.  967.     Martin  and  Strachan,  1  Wils.  part  1.  p.  66,  and  Hurst  and 
the  earl  of  Wiuchelsea,  Bur.  pt.  4.  v.  9.  p.  879.    In  this  last  case,  a  feme 
covert  by  force  of  a  power  appointed  by  trill  to  her  heir  in  fee,  but  charged 
the  land  with  debts  and  legacies ;  and  it  was  adjudged  in  B.  It.  that  the  *^* 
took  by  descent,  and  that  the  appointment  had  no  other  operation  than  m  ' 
the  estate  subject  to  the  debts  and  legacies.    One  leading-  principle^ 
this  and  the  other  authorities  seem  clearly  to  establish,  is,  that  w?~ 
a  devise  gives  to  the  heir  the  same  estate  in  auality  as  he  would  have  by 
he  shall  take  by  the  latter,  which  is  the  title  most  favoured  by  the  h 
that  merely  charging  the  estate  with  debts  or  legacies  will  not  bi 
descent.    This  is  only  one  of  the  many  useful  propositions,  which  n 
extracted  on  the  subject  as  the  result  of  the  long  list  of  cases  before 
this  was  the  proper  place  for  a  discussion  so  nice  and  difficult*— -P 
See  Amb.  383.     Scott  v.  Scott,  and  1  Black.  R.  29,  the  case  01 
Heber.    And  see  the  case  of  Goodright  v.  Wells,  Doug.  3  ed.  769. 
Des.  i54.a=(a)  See  Ld.  ch.  j.  Eyre's  reference  to  this  note  in  ■'£ 
But  qu.  was  not  it  intended  to  Mr.  Butler's  note,  271.  b.    And 
the  note  in  1  Bos.  &  Pull.  597. 
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crested,  yet  for  that  they  are  parcetl  of  the  marroor,  they  ahull 
with  the  rest  of  the  man  nor  descend  to  the  heire  of  the  part  of 


the  mother,  quia  muka  trantevnt  cum  universale  qua  per  h 

tranieunt.     If  a  man  bath  a  rent  aecfce  of  the  part  of 

his  mother,  and  die  tenant  of  the  land  ¥3-  granteth  P  13  "1 

a  distresse  to  Dim  and  to  Ida  heires,  and  the  grantee  1^1 

dieth,  the  distresse  shall  go  with  the  rent  to  the  heire 

of  the  pert  of  the  mother,  as  incident  or  appurtenant  to  the 

rent,  for  now  ia  the  rent  secke  become  a  rent  charge  (l). 


_  ._.,.  ji  fee  to  the  use  of  him  and  his  heires,  the  use  being   ' 

a  thing  in  trust  and  confidence  shall  ensue  the  nature  of  the   ,7  H*fi  *D*w 
htf*d  (2},  and  shall  descend  to  the  heire  on  the  part  of  the  mother.  BuckuOiu'i 
[(/]  A  man  bath  a  seigniory  as  heire  of  the  part  of  his  mother,  cue. 
and  the  tenancy  doth  escheat,  it  shall  go  to  the  heire  of  the  S»H.  6.   Gird, 
part  of  the  mother.     If  the  heire  of  the  part  of  the  mother  of  Bf"*'i  93- 
land  whereuntoQ  warranty  is  annexed  is  impleaded  and  vouche,  (afto  Abr  780 
und  judgment  is  given  against  him,  and  for  him  to  recover  in  pojL  a3.  ^ 
value,  and  he  dieth  before  execution  [r],  the  heire  of  the  part  971.  b. 
of  the  mother  shall  sue  execution  to  have  in  value  against  the    '  Co-  ""■ 
vouchee,  for  the  effect  ought  to  pursue  the  cause,  and  the  a  cli  3s8 1 
recompence  shall  ensue  the  losse.  r(j  ,'g  g"  3. 

If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him  Age,  46. 
aid  his  heires  on  the  part  of  his  mother,  yet  the  heires  of  M  PI-  Con. 
the  part  of  the  father  shall  inherit,^-  no  man  can  institute  gS,nd*ftir 
a  Hew  (a)  land  of  inheritance  not  alwuxd  by  the  lata,  and  the  j„  the"™h«pter" 
worts  (of  the  part  of  his  mother)  (b)  are  voide,  as  in  the  case   of  Warranties, 
that  Littleton  potteth  in  this  Chapter.    If  a  man  giveth  lands 

'     law  rejected!  this  (Port.  17.  ■) 
word 


the  use  being  the  same  as  it  was 
ontinues.  As  to  an  use's  ensuing 
58,  and  Bac.  Read,  on  Stat.  Uses, 
hor  controverts  the  generality  of 
tderstood  with  many  restrictions, 
reen  use*  and  the  land  itself,  or 
«  and  cases  of  possession.  Lord 
1  a  very  profound  treatise  on  the 
tad  the  clearest  conception  of  one 
lut  might  we  not  have  expected 
mind  had  not  so  embraced  within 
very  much  to  detach  him  from 
observe,  that  all  the  editions  of 
with  such  extreme  incorrectness, 
itelUgible,  even  to  the  most  iitten- 
t  better  edition. — [Note  64.] 
!h.  Ca.  s.i+. 

was  a  devise  to  one  and  hia  heirs 
rly  admitted  by  counsel  to  be  an 
wtema,  but  was  argued  as  a  ground 
which  the  testator  was  only  mort- 
tte  may  be  carried  to  the  heirs 
I  heirs.    See  9  P.  W. 
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word  males,  because  there  is  no  each  kind  of  inheritance* 
whereof  you  shall  read  more  in  his  proper  place.  # 

A  man  hath  issue  a  sonne,  and  dieth,  ana  the  wife  dieth  also, 
lands  are  letten  for  life,  the  remainder  to  the  beires  of  the  wife, 
the  sonne  dieth  without  issue,  the  hejres  of  the  part  of  the  father 
shall  inherite,  and  not  the  heires  of  the  part  of  the  mother; 
because  it  vested  in  the  sonne  as  a  purchaser.  And  the  rule  of 
Littleton  holdeth  as  well  in  other  kind  of  inheritances,  as  in 
[•]  38  E.  3.  t*.  lands  and  tenements.    [s\  And  therefore  if  there  be  lord,  Jem 

mesne,  and  tenant,  and  the  mesne  bind  herselfe  and  her  heires 
by  her  deed  to  theacquittall  of  the  tenant,  the  mesne  takes  hus- 
band, the  tenant  by  his  deed  granted  to  the  husband  and  his 
heires,  that  he  or  his  heires  shall  not  be  bound  to  acquittall.the 
husband  and  wife  have  issue,  and  die,  this  issue,  being  bound  as 
heire  to  his  mother,  shall  not  take  benefit  of  the  said  grant  of 
discharge,  for  that  extends  to  the  heires  of  the  part  of  the 
father,  and  not  to  the  heires  of  the  part  of  the  mother,  and 
therefore  the  heire  of  the  part  of  the  mother  was  bound  to  the 
acquittall  (3).  And  thus  much  for  the  better  understanding  of 
Littleton's  cases  concerning  the  heire  of  the  part  of  the  mother 
shall  suffice  (4). 

"  But  if  a  man  marrieth  an  vnheretrix,  fa"  Here  there  is 
[<]  ao  E.  3.  *£.  another  maxime,  [t]  that  whensoever  lands  do  descend  from  the 
49  &9*  "•        part  of  the  mother,  the  heires  of  the  part  of  the  father  shall  never 

inherit.  And  likewise  when  lands  descend  from  the  part  of  the 
father,  the  heires  of  the  part  of  the  mother  shall  never  inherit  (5). 
Et  sic  paterna  jxttcrnis,  et  2  converso,  materna  maternis.  For 
more  manifestation  hereof,  and  of  that  which  hereafter  shall  be 
said  touching  descents,  see  a  Table  in  the  end  of  this  Chapter. 

f>]  Vide  Sect        "  Shall  have  the  land  by  escheated    [u]  Escheate  (6),  eschaeto, 

1 1 30.    GluiviH  ;8  a  wortj  0f  1^  and  derived  from  the  French  word  escheat  (id  ed) 

Br  7t  ffl?  a*7*  ca^ere*  excidere  or  accidere,  and  signifyeth  properly  when  by 

fol^is!  Fleta,  Occident  the  lands  fall  to  the  lord  of  whom  they  are  holden,  in 

lib',  a*  cap.  5.  &  which  case  we  say  the  fee  is  escheated*  And  therefore,  of  some, 

lib.  3.  cap.  10.  escheats  are  called  excadentue  or  terra  excadentiales  [tv].  Donmm 

Brittoa,  cap.  37.  verocofitalUlowhcnedkkabHur>quaties 

v*  v't  V£  extinguitur  sanguis  sui  tenentis.    Loco  n&reavs  et  haberi peter* 

Bmco  Bot,  95.  Ockam  (who  wrote  in  the  raigne  of  Henry  the  second)  treating 

(3  Imt  si.        0f  tenures  of  the  king,  saith,  porro  eschaeta  vuleb  dicunturf  {** 

4  lost  *«5.  ° 

F.  V.  B.  144.  b.)      [10]  Fleta,  lib.  6.  cap.  1.    Ockam,  cap.  quod  non  absolvitor,  &c. 

decedentO** 

(3)  Nota,  it  was  grant  and  release;  but  ratio  libri  is,  because  the  huskm 
too*  not  charged,  except  during  the  coverture,  and  by  reason  of  that  the  di 
doth  not  extend  farther.    Hal.  MSS — [Note  65.] 

(4)  7  H.  6.  3.  by  Cottesmore.  If  lord  takes  tenant  to  wife,  and  dies  h& 
issue,  which  dies  without  issue,  the  seigniory  is  revived,  and  the  tenancy  sham 
to  the  heir  of  the  part  of  the  mother.    Hal.  MSS.— [Note  66.] 

(5)  But  \fthe  eldest  son  purchases  land,  and  it  descends  to  the  youngest* 
and  he  dies  without  heir  of  the  part  of  the  father,  it  shall  descend  to  then** 
.the  part  of  the  mother ;  because  they  have  one  and  the  same  mother.  Hal.  Bfi 

(0)  See  Wright's  Ten.  115.  Blackst.  Law  Tracts,  8vo.  ed.  v.  1.  p.  23ft* 
a  Blackst.  Comm.  5th  ed.  241 . — [Note  67.] 
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aeeedentibus  km  qui  de  rege  latent,  ifc.  cum  non  existit  ratitme 


is  by  judgment  three  manner  of  waies,  aid  quia  sutpentus  per 
collvm,  aut  quia  abjuramt  regnsan,  ant  quia  utlegatus  at.  And 
therefore,  they  which  are  hanged  by  martial!  law  in  furore  belli 
forfeit  no  lands :  and  so  in  lute  cases  escheats  by  the  civilians 
are  called  caduea. 

[y]  The  father  is  seised  of  lands  in  fee  holden  of  I.  S.  the  son  MFI.Coa.is 
is  attainted  of  high  treason,  the  father  dieth,  the  land  shall  KicboU't  esse. 
escheat  to  I.  S.  propter  defectum  sanguinis,  for  that  the  father 
dyed  without  heire.  And  the  king  cannot  have  the  land,  because 
the  sonne  never  had  any  thing  to  forfeit.  But  the  king  shall 
have  the  escheat e  of  all  the  lands  whereof  the  person  attainted 
of  high  treason  was  seised,  of  whomsoever  they  were  holden  (7). 

fzj  In  an  appeale  of  death  or  other  felony,  Sec.  processe  is  [■]  38E.3.  r.37. 
awarded  against  the  defendant,  and  hanging  the  processe  the  3"H.e.  5. 
defendant  conveyeth  away  the  land,  and  after  is  outlawed,  the  ?•**.'•  £"™\ 
conveyance  is  good  (8)  and  shall  defeat  the  lord  of  his  escheat :  £L™;  ™»* 
but  if  a  man  be  indicted  of  felony,  and  hanging  the  processe  ,nlj  wcvrdiiu 
against  him,  he  conveyeth  away  the  land,  and  after  is  outlawed,  to  tin*  diranity 
the  conveyance  shall  not  in  that  case  prevent  the  lord  of  his  ™  >■  rwubed 

:hea te.     And  the  reason  of  this  diversity  is  manifest :  for  in   m  *  Ei  6-  " '" 

■  cas«  of  the  appeale,  the  writ  containeth  no  time  rojTortDir'J'i 


£ 


when  tt-  the  felony  was  done,  and  therefore  the  es-  [~  13,1  Uuratcript. 

cheate  can  relate  but  to  the  outlawry  pronounced.  I     D-    I  (>*©«.  390.  b.) 

But  the  indictment  containeth  the  time  when  the  *  vF'i£.n1'   . 

>  upon  the  out-  C~.Cbi.ija.) 
I  have  added, 


ue  of  C,  the  king  shall  have 
I  Pimb's  case,  M.  97  Wiz.  is 
at  according  to  Moore,  B.  at 
mutated  treason,  and  was  not 
me  of  committing  the  offence, 
if  the  conveyance  had  been 
i'imb's  case  sounds  peculiarly 
given  to  the  queen  by  a  Con- 
hold  the  land  discharged  of 
'.  However,  it  is  but  justice 
queen  Elizabeth,  she,  much 
by  patent-  As  to  the  king's 
here  the  legal  estate  vests  in 
to  be  understood,  see  Via. 
the  subject  are  stated  or  re- 

he  plaintiff' counts,  and  the  de- 
t  U  all  one.     Hal.  MSS.— 

nfession  of  a  felony,  which  it 
ike  feoffee  may  falsify  the  at- 
of  the  felony.  But  if  he  be 
by  traverse  to  the  felony ;  but 
iet  material  ;fbr  if  he  be  guilty 
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to  the  end  the  student  may  conceive,  that  the  observation  of 
writs,  indictments,  processe,  judgments,  and  other  entries,  doth 
conduce  much  to  the  understanding  of  the  right  reason  of  the 
law. 

Of  this  word  (eschaeta)  here  used  by  our  author,  commeth 
[«]  Mirror,  ca.i.  [a]  esehaetor,  an  ancient  officer  so  called,  because  his  office 
sect. 6-  6>  H.3«  is  properly  to  look  to  escheats,  wardships,  and  other  casualties 
£^tu»  ?e  belonging  to  the  crowne.  In  ancient  time  there  were  but  two 
fo^ra  ad!1"*9  escheators h*  England,  the  oneon  this  side  of  Trent,  and  theother 
Flet.l'ib.  i.  beyond  Trent,  at  which  time  they  had  subescheators.  But  in 
cap.  36.  &  tifea.  the  raigne  of  Edward,  the  second,  the  offices  were  divided,  and 
«P«  34*  36-  several  escheators  made  in  every  county  for  life,  &c.  and  so  con- 
Srtf^i  8E.'  i*  tmued  untin  **  WE?*  of  Edward  3.  And  afterwards  by  the 
Ko.  Pari.  aiE.i.  statute  of  14  E.  3,  it  is  enacted  by  authority  of  Parliament,  that 
Rot  Pari.  1.  there  should  be  as  many  escheators  assigned,  as  when  king 
39  E.  1.  star,  de  Edward  3.  came  to  the  crown,  and  that  was  one  in  every  county, 
BfcbattoribM.  an(j  tjiat  no  escheator  should  tarry  in  lus  office  above  a  yeere, 
a8  E  k  ca.  18.  an<*  by  another  statute  to  be  in  office  but  once  in  three  yeares. 
g .  N.  b!  100.  c!  The  lord  treasurer  runneth  him. 

Staanf.Prair.8i.  And  hereof  also  commeth  eschaetria,  which  signifieth  the 
1  H.S.ca.  8.  eschaetorship,  or  the  office  of  the  escheator.  But  now  let  us 
Capitola***      heare  what  our  author  will  further  say  unto  us. 

in  Vet.  Magna  Carta,  fo.  160, 161  ,&c 


"  And  so  see,  S^c.n    This  kind  of  speech  is  often  used  by  our 
author,  and  doth  ever  import  matter  of  excellent  observation, 
•  Sect.  147.        which  you  may  find  in  the  Sections  noted  in  the  margin  *. 

,49'  Gfa't?9*  *^n(* lt  l*  to  **e  we^  °*)8erve^  t*mt  our  author  saith,  if  he  hath 
?a7RoA  br?  n0  ne^  fyc.  the  land  shall  escheate.  In  which  words  is  implyed  a 
816.)  *      *       diversity  (as  to  the  escheate)  betweene  fee  simple  absolute,  which 

a  natural  body  bath,  and  fee  simple  absolute,  which  a  body 
[6]  7  E.  4.11,1*.  politique  or  incorporate  hath.  [$]  For  if  land  holden  of  /.  S. 
Fits.  N.  B.  3$.  be  given  to  an  abbot  and  his  successors,  in  this  case  if  the  abbot 
9  K.  3-*6.  an(]  ^1  the  convent  die,  so  that  the  body  politique  a*  dissolved, 

TewJarfc'       ^e  donor  sn*N  nave  ag&ine  this  land,  and  not  the  lord  by 
p  escheat  (2).     And  so  ifland  be  given  in  fee  simple  to  a  deane 

and  chapter,  or  to  a  maior  and  commonalty,  and  to  their  succes- 
sors, and  after  such  body  politique  or  incorporate  is  dissolved, 
the  donor  shall  have  again  the  land,  and  not  the  lord  by  escheate. 
And  the  reason  and  the  cause  of  this  diversity  (a)  is,  for  that  in 
the  case  of  a  body  politique  or  incorporate  the  fee  simple  is  vested 


on  another  day,  the  jury  ought  to  find  him  guilty.     Hal.  MSS.  which 
3  Inst.  230. — (Note  70.] 

(2)  Vid.  tamen  Mich.  20  Jac.  C.  B.  Johnson  and  Morris,  that  il 
escheat.  Hal.  MSS.  which  also  cites  21  £.4.  1,  and  21  H.  7. 9.  See 
on  this  subject,  Godb.  211,  and  Mo.  283,  which  are  with  lord  Coke  But' 
case  of  Johnson  and  Norway,  in  Win.  37,  which  seems  to  be  the  samf 
that  cited  by  lord  Hale,  is  against  the  donor,  though  it  is  not  mention** 
Winch,  that  the  judges  Jinallj/  decided  the  point.  See  also  contra  lord  Gl 
the  case  of  Southwell  and  Wade,  in  1  Ro.  Abr.  816.  A.  pi.  1,  andS*  <j|| 
Poph.  01 .— [Note  71.]  J 

(a)  See  a  long  and  curious  note  by  Ld.  Nottingham,  as  I  suppose,  rem 
to  this  diversity,  in  Mr.  Hargrove's  Co.  Litt.  with  Ld.  Nottingham's  a&d  ^| 
notes  (in  the  Mu».  Brit.) 
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b  their  politique  or  incorporate  capacity  created  by  the  policy  o£ 
man,  and  therefore  the  law  doth  annex  the  condition  in  law  to 
every  such  gift  and  grant,  that  if  such  body  politique  or  incor- 
porate be  dissolved,  that  the  donor  or  grantor  ahall  re-enter,  for 
that  the  cause  of  the  gift  or  grant  faileth ;  but  no  web.  condition 
i*  annexed  to  the  estate  in  fee  simple  vested  in  any  man  in  hit 
naturall  capacity,  but  in  case  where  the  donor  or  feoffor  reaerveth 
lo  him  a  tenure,  and  then  the  law  doth  imply  a  condition  in  law 
by  way,  of  eacheat.  Also  (as  hath  beene  said)  no  writ  of  escheat 
lyeth  but  in  the  three  cases  afaetwdj  and  not  where  a  body 
politique  or  incorporate  is  dissolved. 


Sect.  5. 

ALSO,  if  there  be  three  brethren,  and  the  middle  brother pttrckatetk 
1  lands  in  fee  simple,  and  die  without  issue,  the  elder  brother  shall  have 
the  land  by  descent,  and  not  the  younger  (3),  Sfc.  And  also  if  there  be 
three  brethren,  and  the  youngest  purchase  lands  in  fee  simple,  and  die 
without  issue,  the  eldest  brother  shall  have  the  bind  by  descent,  and  not  the 
middle,  for  that  the  eldest  is  most  worthy  of  blood. 

AT"  O  W  commeth  our  author  to  the  descent  between  brethren, 
which  he  Dunmselv  omitted  before.     Ditcent.  descenttu. 


14,  a.] 


•GUnWII, 
lib,  7.  cap.  3. 
et  ca.  1.    Vid. 
PI*  Com.  9*9.  b. 
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fbem  between  males  the  defence  of  die  reehne  might  be  weak* 
sned ;  but  in  those  days  socage  fee  was  divided  between  die 
beires  males,  and  therewith  agreed  Glamvili.  •  Citm  quishmtdi* 
tutem  habens  moriaturt  Sfcsipimres  rdiquertiJUios, tune  distingue 
tur  utrim  iUejuerit  miles,  she  per feodum  mi&aretenens,  autubsr 
sockmannms,  quia  si  miles  fuerk  smt  per  miliHam  tenets*  turn 
secundum  jus  regni  Anadue  primogenttus  flius  patri  succedit  m 
tvto,  SfC.  si  verb  juerit  Tiber  soekmannus,  tunc  quidem  d&mddter 
hareditas  inter  omnesjilios,  8fc  (a).  But  hereof  more  shall  be 
said  hereafter  in  his  proper  place. 


Sect.  6. 

j4L SO,  it  is  to  be  understood,  that  none  shall  have  land  of fee  simple 
**  by  dsscent  as  heire  to  any  tnanr  unlesse  he  be  his  heire  of  the  whole 
blood.  For  if  a  man  hath  issue  two  saunes  by  divers  venters ,  and  the  elder 
purchase  lands  in  fee  simple,  and  dye  without  issue,  the  younger  brother 
shall  not  have  the  land,  but  the  uncle  of  the  elder  brother,  or  same  other  his 
next  cosin,  shall  have  the  same,  because  the  younger  brother  is  but  ofhoJfs 

blood  to  the  elder  (5). 

■ 
M  Bract.  Kb.4.    M"0  man  can  be  heire  to  a  fee  simple  by  the  common  la** 
Jde«,li«-9'  M  ^ut  **e  *****  ^th  sanguinem  duplkatum,  the  whole  bloody 

ca'  n  0  Fliu°'  that  >»>  both  of  tbe  father  and  of  the  mother,  so  as  the  halfe 
lib.  6.  ca.  1.  '  blood  is  no  blood  inheritable  by  descent  (3) ;  because  that  he 
1  E.  3. 19.  that  is  but  of  the  halfe  blood  cannot  be  a  compleat  heire,  for 
John  Gifford's     fa^  hc  fafa  n0$  ^  whole  and  compleate  blood  U\  and  die  law 

case,  31  E.  3- 

Coiiterpl.  de  Voucher,  89.     40  Aia>  6.  4  E.  a,    Forad.  49.     Vid.  Ratdiff's  case, 

3  Co.  40,  41.    ( 1  Bo.  Abe  6519. >  in 

(a)  See  in  Robins.  Gavelk.  an  elaborate  dissertation  on  the  origin,  an* 
tiquity,  and  universality  of  partible  descents.  The  author  pursues  his  subject 
amongst  die  Jews,  Greeks,  and  Romans,  and  afterwards  amongst  most  of  Che 
modern  nations  in  Europe,  and  then  proceeds  to  inquire  into  the  sate  uf 
oar  own  law  of  descents  before  the  Conquest.  See  page  20,  See  also  \on\ 
Hale's  learned  researches  into  the  history  of  the  law  of  descents  in  his  Hist,  of 
the  C.  L.  c.  1 1.  p.  ao6.— [Note  73.] 

(3)  The  exclusion  of  tbe  half  blood  by  our  law  is  variously  accounted  for. 
Sir  Martin  Wright  considers  it  as  a  consequence  of  the  rules  established  for 
restricting  the  succession  to  the  descendants  of  the  first  feudatory,  in  cs*» 
formity  to  the  strict  notion  of  feuds.  See  Wright's  Ten.  184,  where  the 
elusion  of  lineal  ascent  is  excused  on  the  same  principle.  See  also  Bit 
Law  Tracts,  v.  1.  p.  313.  8vo.  ed.  where  the  feudal  reason  is  explained 
at  large,  though  tne  author  admits  that  the  practice  goes  much  farther 
the  principle  will  warrant.  Others  there  are,  who  insist,  that  the  true  ~~" 
why  the  Drothers  of  different  venters  cannot  inherit  to  each  other, 
aversion  our  Saxon  ancestors  had  to  second  marriages,  which  they  are>i 
to  have  deemed  at  best  but  a  permitted  fornication.  But  this  uttw 
idea  of  the  vota  Uerata  Was  not  peculiar  to  the  Saxons,  or  any  other  i 
ants  of  the  ancient  Germans.    See  Tayl.  Elem.  Civ.  L.  294. — [Note  * 

(4)  See  what  is  observed  on  lord  Coke's  explanation  of  the  meaning 
term  tohole  Hood,  in  1  Sid.  ooo.    See  too  1  Vent.  494,  and  a  P.  Wins. 

(5)  But  daughters  by  different  femes,  though  they  cannot  into 
other,  may  inherit  together  to  their  father,  because  die  descent  is 
from  the  father.  See  R.  Robins.  Disc  on  Inher.  ad  ed.  p.  37,  and 
Descent,  pL  ao>  and  1  Ro.  Abr,  6*7— [Note  75.] 
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m  descent*  in  fee  simple  doth  respect  that  which  ii  compleat  sod 

perfect.     And  this  inaxime  doth  not  onely  held  where  lands 

(whereof  Littleton  here  apeaketfa)  are  elaymed  or  demanded  aa 

beire,  [<r]  but  alao  in  case  of  appeale  of  death;  for  if  one  brother  M7E.4.  14. 

be  slaine,  the  other  brother  of  toe  haife  blood  shall  never  hare  Sece  737. 

an  appeale  (albeit  be  shall  recover  nothing  therein  either  in  the 

real  tie  or  personaltie)  because  in  the  eye  of  the  law  be  is  not 

beire  to  him.    Alio  this  rule  extends  to  a  warranty,  aa  our 

author  himselfe  elsewhere  boldetb  (6). 


Sect.  7- 

AND  if  a  man  hath  issue  a  sonne  and  a  daughter  by  one  venter,  and  a 
-^*  ton  by  another  venter,  and  the  ton  of the  fintvrnter  purchase  lands  in 
fee  and  dk  without  issue,  the  sister  shall  have  the  land  by  descent,  as  keire 
to  her  brother  (1),  and  not  the  younger  brother,  for  that  the  sister  is  of  'tkt 
•SAofc  blood  of  her  elder  brother. 

'"PH I S  is  put  for  an  example  to  illustrate  that  which  r       -. 


14.  b.  15.  a.] 


Of  Fee  simple. .  L..1.  C.  !•  Sect.  8. 


the  younger  brother  may  enter,  andshaUhave  thelandas  heire  to  his  father. 
But  where  the  elder  eon  in  the  case  aforesaid  enters  after  the  death  of  his 
father y  and  hath  possession,  there  the  sister  shall  have  the  land,  because 
poosessio  fratris  de  feodo  simplici  fecit  sororem  esse  hseredem.  But  if 
there  be  two  brothers  by  divers  venters,  and  the  elder  is  seised  of  land  in  fee, 
and  die  without  issue,  [and  his  uncle  enter  as  next  heire  to  him,  who  also 
dies  without  issue  {\)\y\  now  the  yonaer  brother  may  have  the  land  as  heire 
to  the  uncle,  for  that  he  is  of  the  whole  blood  to  him,  albeit  he  be  but  of 
the  halfe  blood  to  his  elder  brother. 


LflME.3. 

114.30.  31  E.  3. 
Count,  de 
Vouch.  88. 
3s  E.  3.  tit. 
Voucher. 

37  Am.  p.* 
40  E.  3.  9. 
43  E.  3.  10. 
39  E.  3.(01.13. 
7  H.  5.  3. 
(1  Ro.Abr. 

6*7.) 
(Cro.Cha.4t1. 

Pott.  *8i.) 

(3  Co.  40,41.) 

[g]  5  E.  4.  fo.  7. 

[h]  10  Ass.  47. 
34  Ass.  10. 

31  E-3* 

Count,  de 

Vouch.  88. 
3*  E.  3.  tit. 
Vouch.  94. 


£i]  11  H  4. 11. 

40  E.  3.  30- 

45  &  3  13- 
40  Ass.  p.  6. 

lUtcliftVs 

3  Co.  41. 


and  to  the  heires  of  their  two  bodies,  the  remainder  to  the  heires 
of  the  husband,  and  they  have  issue  a  sonne,  and  the  wife  dyeth, 
and  he  taketh  another  wife,  and  hath  issue  a  sonne,  the  father 
dieth,  the  eldest  son  entreth,  and  dieth  without  issue,  the  second 
brother  of  the  halfe  blood  shall  inherit ;  because  the  eldest  sonne 
by  his  entry  was  not  actually  seised  of  the  fee  simple,  being 
expectant  but  onely  of  the  estate  taile  (3).  And  the  rule  is,  that 
vossessiojratris  de  feodo  simpticijacit  sororem  esse  heeredem,  and 
nere  the  eldest  son  is  not  possessed  of  the  fee  simple  but  of  the 
estate  taile  (4).  And  where  Littleton  speaketh  onely  of  lands,  [g] 
yet  there  shall  be  possessiojratris  of  an  use  (5),  of  a  seigniory, 
a  rent,  an  advowson  (6)  and  of  other  hereditaments. 

PI.  Com.  fo.  58.  in  Wimbtshe's  case. 

"  And  the  eldest  son  enter"    [h]  These  words  are  materially 
added  when  the  father  dies  seised  of  lands  in  fee  simple,  for  if  the 

E^  eldest  son  doth  not  in  that  case  enter,  then  without 
15.  j  question  the  youngest  tt-  sonne  shall  be  heire,  because 
a.  J  as  it  has  beene  said  before  regularly  he  must  make 
himselfe  heire  to  him  that  was  last  actually  seised  (or  to 
die  purchasor)  and  that  was  to  the  father  where  the  eldest  sonne 
did  not  enter.  And  therefore  Littleton  addeth,  that  the  sonne  ia 
heire  to  the  fattier.  [0  But  when  the  eldest  sonne  in  this  case 
doth  enter,  then  cannot  the  youngest  sonne  being  of  the  halfe 
blood  be  heire  to  the  eldest,  but  the  land  shall  descend  to  the 
sister  of  the  whole  blood.  Yet  in  many  cases,  albeit  the  sonne 
doth  not  enter  into  lands  descended  in  fee  simple,  the  sister  of 
the  whole  blood  shall  inherit,  and  in  some  cases  where  the 


(1)  f  All  between  the  brackets  omitted  in  Roh.  edit. 
00  7  H.  4.  16.     Vid.  38.  Ass.  8.    Hal.  MSS. 

(3)  Ace.  Bro.  Abr.  Discent,  pi.  13, 14,  and  30.     Scire  Facias,  pi.  * 
Execution,  67.     1  Eo.  Abr.  628,  and  see  1  Show.  245,  and  3  Mod 

(4)  Yet  the  remainder  was  in  the  elder  brother  to  give  or  forfeit*  A 
Hal.  MSS— [Note  77.] 

(5)  See  Dy.  10.  b.  11.  a.    Finch,  8vo.  ed.  si.  and  s  And.  146. 
lord  Coke  must  be  understood  to  mean  uses  before  the  statute  for 
uses  into  possession,  or  uses  not  executed  by  the  statute ;  for  usr~ ' 
statute  are  legal  estates. — [Note  78.] 

(6)  So  of  a  copyhold  before  admittance*  4  Co.  22.  b.     Hal.  MS1 
Dy.  291.  b.    Finch,  8vo.  ed.  21. — [Note  79.] 
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wane  doth  enter!  jet  the  younger  brother  of  the  halfe  blood 
shall  be  heire. 

[t]  If  the  father  maketh  a  lease  for  yeares,  and  the  leasee  en-   [ft]  6  E.  4.  7.  b. 
treth  and  *  dieth,  the  eldest  sonne  dieth  during  the  tearme  before  j*  "■  7-  5- 
entry  or  receipt  of  rent,  the  younger  tonne  of  the  halfe  blood       e"  3P  tit 
shall  not  inherits,  but  the  sister (2);  because  the  possession  of  the   Krleu«,a8. 
lessee  for  yeares  is  the  possession  of  the  eldest  sonne,  so  as  he  is  (Poit.  343. 
actually  seised  of  the  fee  simple,  and  consequently  die  sister  of  Mn-  l*& 
the  whole  blood  is  to  be  heire  (3).    The  same  law  it  is  if  the  tanda   3C0.40.41.) 
be  holden  by  knights  service,  and  the  eldest  sonne  is  within  age, 
and  the  gardian  entreth  into  the  lands.     And  so  it  is  if  the 
gaidian  in  socage  enter  (4). 

But  in  the  case  aforesaid,  if  the  hither  make  a  lease  for  life,  or  a   (Poit.  191.) 
gift  in  taile,  and  dyeth,  and  the  eldest  sonne  dyeth  in  the  life  of 
tenant  for  life  or  tenant  in  taile,  the  younger  brother  of  the  halfe 
blood  shall  inherit;  because  the  tenant  for  life  or  tenant  in  taile 
is  seised  of  the  freehold,  and  the  eldest  sonne  had  nothing  but  a 
reversion  expectant  upon  that  freehold  or  estate  taile,  and  there- 
fore the  youngest  sonne  shall  inherit  the  land  as  heire  to  his 
rather,  who  was  last  seised  of  the  actual  freehold.     And  albeit 
a  rent  had  beene  reserved  upon  the  lease  for  life,  and  the  eldest 
sonne  bad  received  the  rent  and  dyed,  yet  it  is  holden  by  some*  *  7  H.5.  34. 
that  the  younger  brother  shall  inherite,  because  the  seisin  of  the  P"  j*""*  & 
rent  is  no  actuall  seisin  of  the  freehold  of  the  land.    But  35  Ats.   «  a^8~  na. 
pi.  9,  aeenoeth  to  the  contrary,  because  the  rent  isaucth  out  of 
the  land,  and  is  in  lieu  thereof  (5),  wherein  the  onely  question  is, 
whether  such  a  seisin  of  the  rent  be  such  an  actual  seisin  of  the 
land  in  the  eldest  son  as  the  sister  may  in  a  writ  of  right  make 

hfwlfe  hpire  (if  thin  lunil  In  her  hmlhor.      Rut.  it  i$  pleere,  that 

and  the  father  [t]  14  E.  a. 

a  rent  and  die,  !,"'"rd' a6- 

ihall  barrethe  V.d.&ct  399. 
Other  maxime, 

t.  399-  (Po»t.S44...) 
Ir.  Ritso'j  Introduction,  p.  117. 
"   Seised 


3e  otherwise,  if  (lie  lease  ia 
.eon,  69,  and  4  Leon.  38. — 

1  demesne.  Defendant  avows,    ' 

•■  and  granted  rent;  plaintiff 

d  to  him  for  yean.     It  it  not 

T.  o  Car.  B.  R.  Weedon't 

and  in  socage  at  guardian  in 
Di/.  292,  to  at  to  copyholder 
rial.  MSS— In  Junk.  243, 
will  make  a  pottestio  Jratrit. 
on  this  subject  in  the  case  of 
Note  8a] 

nd  Cooke,  ruled  that  in  tuck 

Hal.  MSS.— See  S.  C.  ace. 

,  between  Piper  and  Masters, 
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[»)?H.i.i,  «  Seiteti  of  ImntU."     [m]  (6)  But  in  this  cue,  if  the  eldest 

3-  4-  sonne  doth  enter  and  get  an  actual!  possession  of  the  fee  simple, 

yet  if  the  wife  of  the  father  be  indowed  of  the  third  part,  and  the 

eldest  tonne  dyeth,  tbe  yoanger  brother  shall  have  the  reversion 

of  this  third  part  notwithstanding  the  elder  brother's  entry; 

because  that  his  actuall  seisin  which  he  got  thereby  was  by  (be 

endowment  defeated  (7).     But  if  the  eldest  sonne  had  made  a 

f  8  Co  35-  b-      lease  for  life,  and  the  lessee  had  endowed  the  wife  of  the  father) 

'"  "c    '9b  b\      a*K'  tel"lnt '"  dower  had  died,  the  daughter  should  have  had  tbe 

4       "*■   '*      reversion,  because  the  reversion  was  changed  and  altered  by 

the  lease  for  life,  and  the  reversion  is  now  expectant  on  a  new 

estate  for  life. 

"  Enter."  Hereupon  the  question  groweth,  whether  if  the 
father  be  seised  of  divers  severall  parcels  of  land  in  one  county, 
and  after  the  death  of  the  father  the  sonne  entreih  into  one 
parcell  generally,  and  before  any  actual!  entry  into  the  other 
dyeth,  this  general!  entry  into  part  shall  vest  in  him  an  actual 
seisin  in  the  whole,  so  at  the  sister  shall  inherit  the  whole.  And 
ai. H.  7  33.».    this  is  square  in  at  H.  7.  33.  a.  (8). 

r  l5."l  **"  ^"^  801T,e  doe  take  a  divereitie  when  an  entry 
(Port.  «69-  >>■)  I  b  "  J  Bha"  veat'  or  devest  an  estate,  that  there  must  be 
severall  entries  into  the  several  parcels,  but  where 
(1  LmmloSk.)  the  possession  is  in  no  man,  but  the  freehold  m  law  is  in  the 
heire  that  entreth,  there  the  general!  entry  into  one  part  reduceth 
all  into  his  actual  possession.  And  therefore  if  the  lord  entreth 
into  a  parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  con- 
dition broken,  or  the  disseisee  into  a  parcell  generally,  the 
entry  shall  not  vest  nor  devest  in  these  or  like  cases,  but  for  that 
parcell.  But  when  a  man  dies  seised  of  divers  parcels  in  pos- 
session, and  the  freehold  in  law  is  by  the  law  cast  upon  the 
heire,  and  the  possession  in  no  man,  there  the  entry  into  parcel 
generally  seemeth  to  vest  the  actuall  possession  in  him  in  the 
whole.  But  if  his  entry  in  that  case  be  speciall,  viz.  that  he 
enter  only  into  that  parcell,  and  into  no  more,  there  it  reduced 
that  parcell  only  into  actuall  possession. 

"  A  man  seised  of  lands."     What  then  is  tbe  law  of  a  rent, 
[c]  19  E.  9.       advowson,  or  such  things  that  lie  in  grant  ?    [ g\  If  a  rent,  or  an 
advowson,  do  descend  to  the  eldest  sonne,  andhe  dyeth  before 
-  he  hath  seisin  of  the  rent,  or  present  to  the  church,  tbe  rent  or 
advowson  (1  \  shall  descend  to  the  voneest  sonne.  for  that  he 


imped.        , 
3H.7.5.   1 
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'  must  make  himaelfe  heire  to  his  father,  as  hath  been  oftentimc 
wid  before.     The  like  low  is  of  offices,  courts,  liberties,  ftan- 

■:'  chises,  commons  of  inheritance,  and  such  like.     [A]  And  this  [*]  7  E.  3-  <W. 
Case  differeth  from  the  case  of  the  tenant  by  the  courtesie,  for  "':  *>mr-  *93- 
there  if  the  wife  dieth  before  the  rent  day,  or  that  the  church  /p^'iS".*) 
become  voyd,  because  there  was  no  laches  or  default  in  him, 
nor  possibility  to  get  seisin,  the  law  in  respect  of  the  issue 
begotten  by  him  will  give  htm  an  estate  by  the  courtesie  of 
England.     Bnt  the  case  of  the  descent  to  the  yongest  Sonne 
standeth  upon  another  reason,  viz.  to  make  himaelfe  heir  to 

'  him  that  was  last  actually  seised,  as  hath  beene  said. 

"  In  fee  simple."     [1]  For  halfe  blood  is  not  respected  in  [i]  B  E  3. 11. 

estates  in  taile,  because  that  the  issues  doe  claime  m  by  de-  49  &  3»- 

scent,  performam  doni,  and  the  issue  m  taile  is  ever  of  the  R*td"f<!  ■  «•** 

whole  Wood  to  the  donee  (3).  3  °*  +1, 


"  fr]  Possetsio  Jratris  de  feodo  simplici  facit  toroTtm  cue  W  Breciwv 
hctredem."     Hereupon  foure  things  are  to  be  observed,  every    l!*1  a'  ™  6*-  * 
word  almost  being  operative   and  material).     First,   that  the  Htj,um°'  °79' 
brother  must  be  in  actuall  possession  (a)  ;  for  potteuio  est  qtuui  op.119. 
pedit  positio.     Secondly,  de  Jeodo  simplici  exclude  estates  in    Flet.  |.  s.  c.  1. 
taile.      Thirdly,  facit  sororem  esse  hceredem.     So  as  [/]  toror  ett   *+  {*•  3-  3°-_ 
karres facta,  and  therefore  some  act  must  be  done  to  make  her  slejtoiVsa 
hetre,  and  the  yonger  sonne  is  hares  natut  [m]  if  no  act  be  done  r  ,  'Bri|1 
to  the  contrary.     And  albeit  the  words  be  facit  sororem  etse  „p.  110 
hteredem,  yet  this  doth  extend  to  the  issue  of  the  sister,  &c.  who 
shall  inherit  before  the  yonger  brother.     Fourthly,  Of  dignities, 
whereof  no  other  possession  can  be  bad  but  such  as  descend  (Cro.Clio.6oi.) 
(as  to  be  a  duke,  marquesse,  esrle,  viscount,  or  baron)  to  a  man 
and  his  heires,  there  can  be  no  possession  of  the  brother  to  make 
the  sister  inherit  (3),  but  the  yonger  brother,  being  heire  (as 
Littleton  sarth)  to  the  father,  shall  inherit  the  dignitie  inherent 
to  the  blood,  as  heire  to  him  that  was  first  created  noble. 

And  you  shall  understand  that  concerning  descents  there  is 
a  law,  parcel!  of  the  lawes  of  England,  called  Jul  corona;,  and 

differeth 

(a)  8  E.3.11.  13  E.4..  IQ.  49 E.  3.1a.  4  £.2.  Formedon,4g.  Hal.  MS S. 
(a)  What  is  tantamount  to  an  actual  possession,  see  Mo.  135,  136.    Hob. 

'ar.  Oo.n.4.  Lord  Gray's 
',  that  where  lord  Gray  being 
his  heirs  male  of  his  body, 
:  eldest  has  issue  a  daughter, 
to  the  younger  brother,  and 
did  title  of  honour,  as  of  the 
possessio  trains  should  hold 
of  an  office  of  dignity,  and 
nd  descended  to  the  earl  of 
'.male  of  the  earl  of  Oxford; 
S. — See  lord  Gray's  case  at 
le  case  about  the  office  of 
pA—  [Note  86.]=7<o)  So 
,  in  a  Yes.  352.  But  lord 
Berkley  castle,  lord  Hale's 
the  general  opinion. 
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difiereth  in  many  things  from  the  generall  law  concerning  the 
6H.4.1.  subject.     As  for  example,  the  king  in  any  suit  for  any  thing 

that  pertaines  to  the  crown  shall  not  shew  in  certaine  his  cosin- 
age  as  a  subject  shall  do,  or  as  he  himselfe  shall  do  for  things 
M  34  H.&       touching  his  dutchie.     [n]  And  in  the  case  of  the  king,  if  he 
pj'^?4,  f  hath  issue  a  sonne  and  a  daughter  by  one  venter,  and  a  sonne 

«6  rT.  £dt?'  b7  another  venter,  and  purchaseth  lands  and  dieth,  and  the 
natis  ultra  mare,  eldest  son  enter  and  dieth  without  issue,  the  daughter  shall 
(4  Inst.  aoo\)     not  inherit  these  lands,  nor  any  other  fee  simple  lands  of  the 

crowne,  but  the  yonger  brother  shall  have  them.  Wherein  note 
that  neither  posseuiofratris  doth  hold  of  lands  of  the  possessions 
of  the  crowne,  nor  halfe  blood  is  no  impediment  to  the  descent 
of  the  lands  of  the  crowne,  as  it  fell  out  in  experience  after  the 
decease  of  king  Edward  the  sixth  to  the  queene  Mary,  and 
from  queene  Mary  to  queene  Elizabeth,  both  which  were  of 
the  half  blood,  ana  yet  inherited  not  only  the  lands  which  icing 
Edward  or  queen  Mary  purchased,  but  the  ancient  lands  par- 
cell  of  the  crowne  also. 
PL  Com.  ubi  A  man,  that  is  king  by  descent  of  the  part  of  his  mother, 

•opra,  purchases  lands  to  him  and  his  heires,  and  dies  without  issue, 

this  land  shall  descend  to  the  heire  of  the  part  of  the  mother; 

but  in  the  case  of  a  subject,  the  heire  of  the  part  of  the  father 

shall  have  them. 

(7  Co.  ia.  b.  So  king  Henry  the  eighth  purchased  lands  to  him  and  his 

Calvin's  case.)    heires,  and  died  having  issue  two  daughters,  the  lady  Mary,  and 

the  lady  Elizabeth  ;  after  the  decease  of  king  Edward,  the  eldest 
daughter  queen  Mary  did  inherit  only  all  his  lands  in  fee  simple. 
For  the  eldest  daughter  or  sister  of  a  king  shall  inherit  all  his 
fee  simple  lands.  So  it  is  if  the  king  purchaseth  lands  of  the 
custome  of  gavelkind,  and  die  having  issue  divers  sonnes,  the 
eldest  sonne  shall  only  inherit  these  lands  (4).  And  the  reason 
of  all  these  cases  is,  for  that  the  qualitie  of  the  person  doth  in 
these  and  many  other  like  cases  alter  the  descent,  so  as  all  the 

lands 


(4)  Nota,  by  the  common  law,  the  king  is  a  corporation,  and  purchases  made 
by  him  after  assumption  of  the  crown  vest  in  a  politic  capacity.  Hence,  if  an 
usurper  purchases  lands,  and  the  right  heir  resumes  the  crown,  he  shall  have  the 
purchases,  et  h  con  verso,  an  usurper  shall  have  the  purchases  made  by  a  rightful 
Icing  so  long  as  he  has  the  crown.  So  it  happened  in  the  cases  of  //.  4.  //.  5- 
H.  6.  E.  4.  R.  3.  H.  7.  But  nota,  purchases  made  before  accession  of  the 
crown,  or  descentsfrom  collateral  ancestors  after  accession  cf  the  crown,  vest  »L 
a  natural  capacity ;  and  therefore  in  the  re-ademption  of  the  crown  by  Edward^  ' 
there  was  a  special  act  to  give  to  the  king  all  the  possessions  of  Hen.  6.  A 
such  lands  are  qualified  ana affected  differently from  those  of  other  persons.  T% 
will  pass  by  letters  patent  only,  and  without  livery ;  and  the  grants  of  them  *4. 
not  be  avoided  by  nonage,  et  similiter.  As  to  acquisitions  by  conquest 
Mng  qf  England,  they  are  annexed  to  his  crown  as  his  purchases  are,  as  It 
Man,  Berwick,  Calais,  and  the  New  Plantations,  the  ancient  territories  qf< 
mandy,  Acquittaine,  Anjou.  And  also  many  other  lands,  uhich  desccndtd 
England  from  collateral  ancestors,  though  in  their  original  vested  in  at 
capacity,  yet  partly  by  attainder,  partly  by  long  continuance  united  to  the* 
partly  by  occupation,  were  in  some  manner  annexed  to  the  crown,  and  * 
with  it.  Yet  see  Rot.  Pari.  13  R.  2.  n.  32,  dux  Lancastrian  creatus  dux 
taniee  cum  mero  et  misto  imperio  tenend.  de  rege  ut  rege  Francis?.— HaV 
—[Note  87.] 
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hud*  and  possessions  whereof  the  king  is  seised  in  jure  corona, 
■hall  secundum  jut  corona  attend  upon  and  follow  the  crowne,   pi  Coro.fo.147. 
and  therefore  to  whomsoever  the  crown  e  descend,  those  lands  and  (1  Sid.  138.) 
possessions  descend  also,  for  the  crowne  and  the  lands  Pl- Coin- *3B- 

J  whereof  the  king  is  seised  injure  corona,  are  vr-  con-  JwL?d  iwi" 
comiiantia.     If  the    right    heire    of  the  crowne  be  144,145-) 
attainted  of  treason,  yet  shall  the  crowne  descend  to 
him,  and  co  instante  (without  any  other  reversatl)  the  attainder 
is  utterly  avoided,    as   it   fell  out  in  the  case  of  Henry  the 
seventh  (1).     [o]  And  if  the  king  purchase  lands  to  him  and  his 
beires,  he  is  seised  thereof  injure  corona  :  A  fortiori,  when  he 
purchases  land  to  him  his  hetres  and  successors  (a). 
But  hereof  this  little  taste  shall  suffice. 


r  16.-1 ' 

La.  J 


fc?  s1. 


Sect.  9- 

A  ND  it  %t  to  wit,  that  this  word  (inheritance)  it  not  onely  intended 
where  aman  hath  lands  or  tenements  by  descent  of inheritage,  but  also 
every  fee  simple  or  taile(3)  which  a  man  hath  by  his  purchase  may  be  said 
an  inheritance,  because  hit  heires  may  inherit  him.  For  in  a  writ  of  right 
which  a  man  bringeth  of  land  that  was  his  owne  purchase,  the  writ  shall 
lay,  quam  clamat  ease  jus  et  hcereditatem  auam.  And  so  shall  it  be 
mid  in  divert  other  writs  which  a  man  or  woman  bringeth  of  his  owne 
purchase,  as  appeares  by  the  Register. 

"J  ND  U  is  to  tcii."    This  kinde  of  speech  is  used  twice  in  Sect.  45, 46-  57. 

this  Chapter,  and  oftentimes  by  our  authour  in  all  his  69i8oi!00' 
three  bookes,  and  ever  teacheth  us  some  rule  of  law,  or  general  1   J^.i^iJ- 
or  sure  leading  point,  as  you  shall  perceive  by  reading,  and  359.  374.  180. 
observing  of  the  same)  which  for  the  ease  of  the  studious  reader  493. 300.  30s. 
I  have  observed.  *l9-  **°-  4»»- 

489.639.  697. 

[a]  Here  our  r?jse«.  73,. 
word  (inherit'  Bract,  lib.  3. 
it  patent,  &C.  fe.69.b.  Fleet, 

*«£«*&  Jj£XV> 

in  the  practpe  *  ' 

it  claimeth  by  [*]  Kegwt. 
editatem  suam.  ™"  ';  ?■         . 
a  9.3a,  aad  the  £&?£,'»■> 
H.  6.  38.     6  E.  3.  30.     Pi.  Com. 

booke 


i  in  tke  case  of  king  James. 
Hal.  MSS.— [Note  88.] 
onaidered  in  the  case  of  the 
s  held  that  a  lease  of  dutchy 
of  Edw.  6,  and  in  the  case 
.  remainder  to  the  king  and 
:ate  tail  within  the  statute  de 
A  been  to  a  subject,  and  not 
>d-  78.-r.N0te  89.I 


6  £.  3*  3°* 
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booke  in  49  £•  3.  92,  against  sodaine  opinion^,  7  H.  4.  5. 
10  H.  6.  9.  39  H.  6.  38.  PL  Com.  Wimbeske'%  case,  47.  And 
yet  in  7  H.  4.  5,  which  is  the  booke  of  the  greatest  weight,  tk 
William  Thirning,  chiefe  justice  of  the  common  bench  (as  it 
seemeth  doubting  of  it)  went  into  the  chancery  to  enquire  of 
the  chancery  men  of  the  forme  of  the  writ  in  that  case ;  and  they 
said  that  the  forme  was  bothe  the  one  way  and  the  other,  so  as 
thereby  the  opinion  of  Littleton  is  confirmed,  and  the  booke  in 
6  E.  3.  fo.  30,  is  notable ;  for  there  in  an  action  of  waste  the 
plaintife  supposed,  that  the  defendant  did  hold  de  hceredkak 
sua,  and  it  is  ruled,  that  albeit  the  plaintife  purchased  the 
reversion,  yet  the  writ  should  serve.  And  there  it  is  aaid,  it 
hath  beene  seene,  that  in  a  cui  in  vita,  the  writ  was,  *Juch  the 
demandant  claimed  as  her  right  and  inheritance,  when  it  was  her 
purchase.  And  so  this  point  wherein  there  might  seem  some 
contrariety  in  bookes  is  manifestly  cleared.  But  in  the  statute 
of  W.  2.  cap.  5,  de  hcereditate  uxorum  by  construction  of  the 
whole  statute  is  taken  onely  for  the  wives  inheritance  by  descent, 
and  not  by  purchase,  as  appeareth  in  1  E.  2.  tit.  Quare  imped.  43. 
35  H.  6.  54.  F.  N.  B.  34.  b. 

There  be  some  that  have  an  inheritance  [r],  and  have  it 
neither  by  descent,  nor  properly  by  purchase,  but  by  creation; 
as  when  the  king  doth  create  any  man  a  duke,  a  marquesse, 
earle,  viscount,  or  baron  to  him  and  his  heires,  or  to  the  beires 
males  of  his  bodie,  &c.  he  hath  an  inheritance  therein  by  crea- 
tion. A  man  may  have  an  inheritance  in  title  of  nobilitie  and 
dignitie  three  manner  of  wayes,  that  is  to  say,  by 

E\Qr\  creation,  by  descent,  and  bv  t&*  prescription  (1).  By 
u  J  creation  two  manner  of  ordinary  wayes  (for  I  will  not 
speak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  patent.  Creation  by  writ  is  the  ancienter  way;  and 
here  it  is  to  be  observed,  that  a  man  shall  gain  an  inheritance 
by  writ  (2).  King  Richard  the  second  created  John  Beauchampc 
de  Holte  baron  of  Kedermister  by  his  letters  patents,  bearing 
date  the  10th  October,  anno  regni  sui  11,  before  whom  there  was 
never  any  baron  created  by  letters  patent,  but  by  writ.  And  it 
is  to  be  observed,  that  if  he  be  generally  called  by  writ  to  the 
parliament,  he  hath  a  fee  simple  in  the  baronie  without  any 
words  of  inheritance.  But  if  he  be  created  by  letters  patent, 
the  state  of  inheritance  must  be  limited  by  apt  words,  or  else  the 
grant  is  void.  If  a  man  be  called  by  writ  to  the  parliament, 
and  the  writ  is  delivered  unto  him,  and  he  dieth  before  he 
cometh  and  sits  in  parliament,  whether  he  was  a  baron  or  nof 
And  it  is  to  be  answered  that  he  was  no  baron,  for  the  dire* 


W.  s.  ca.  5. 
1  E.  a.  tit. 
Quare  imp.  43. 

35  H.  6.  64 

F.  N.  B.  34.  b. 

fr]  6  Co.  5*,  53, 
Countes  de 
Rutland's  case. 
8  Co.  16,  17, 
the  Prince's  ca. 
(4  Inst.  196.) 


(iaCo.69. 
Ante,  9.  b.) 


(1)  See  1  Bulstr.  196,  where  the  earldom  of  Arundel  is  mentioned  *avft$s: 
instance  of  an  earldom  by  prescription.     In  this  case  many  curious  particulwi ; 
concerning  the  honour  ofPetworth  are  mentioned.  a.'-! 

(a)  Baron  by  writ  takes  grant  of  the  same  barony  by  patent.     This  dt 
his  barony  by  writ.    Otherwise  it  is,  if  the  barony  by  writ  was  suspended. 
Lord  Delaware's  case.  Hal.  JVLSS. — But  the  doctrine  of  extinguishing  a 
by  writ  by  acceptance  of  a  patent-barony  seems  questionable ;  for  it  su] 
a  right  to  surrender  the  barony  by  writ.     See  in  Show.  Parliara.  ' 
Lord  Purbeck's  case,  in  which  the  house  of  lords  adjudged,  that  the 
of  a  viscount  could  not  be  surrendered  by  a  fine.— -[Note  90.] 


I. 1.  C.  1.  Sect.  9.        Of  Fee  simple.  [lC.b. 

lion  and  delwerie  of  the  writ  to  him  maketh  not  him  noble; 
for  the  better  understanding  whereof  it  is  to  be  Lnowne  that 
toe  words  of  the  writ  in  that  case  are,  Rex,  Sfc.  E.  B.  de  D. 
Chmalier  salutem.    Quia  de  advitamento  et  attetuu  concilii  nottri, 
pro  quibusdam  arduis  et  urgentibus  aegotiis  station  et  defensionem 
rcgni  nottri  Anglia,  fyc.  conoernentibtu,  quoddam  paniameatum 
wstrum  apud  cnttatan  Wettm.  ai\  Octoi.  proxtm.Juturo  teneri 
ordixuvimus,  et  Hid-  vobitcum  et  cum  praHatis,    magttatibus  et 
proceribut  dicti  regni  nottri  colloquium  habere  et  tractatum,  nobis 
utfide  et  ligeancia  quibus  nobis  tmeminijirmiter  injungendo  man- 
damns,  quod  consideratis  dictorum  negotiorvtn  arduttate  etpericulU 
mminentibut,  cessante  exeusatione  quAcunoue,  dictis  die  et  loco   6  Co.  s«,  53, 
pert&ialiter  wtersitis  nobucum.  et  cum  pralatis,   magnatibus,  et  Couni»ieof 
prouribus  supradictis,  super  dictit  negotm  tractatur  vestrumque  J* "!  a£tt ' GUC* 
tOTuilium  impenwr,  Sfc.     And  this  writ  hath  no  operation  or  48  ^     '* 
effect  (a)  until  he  sit  in  parliament,  and  thereby  his  blood  is  35  h.6.  46. 
ennobled  to  i»m  and  his  heires  lineall ;  aad  thereupon  a  baron  PI.  Com.  1 13. 
is  called  a  peer  of  parliament,     [d]  And  if  issue  be  joined  in  (A,n"'?;  b'  . 
any  action,  whether  he  be  a  baron,  Ac.  or  no,  it  shall  not  be  [g  ^  a  10  b 
toyed  by  jury,  but  by  the  record  of  parliament,  which  could  1g  Att  a  §.  ' 
not  appeare  unlease  he  were  of  tie  parliament  (3).     Therefore  93  Am.  p.  04. 

.    a  duke,  earle,  ore  of  another  kiagdome,  are  not  to  be  sued  by  'R*aut.i87. 
those  names  here,,  for  that  they  are  not  peeres  of  our  par-  llE-3-  •**■"*;• 

■■    liament  (4).     And  albeit  the  creation  by  writ  is  the  ancienter,  47a'  90    '*' 
yet  the  creation  by  letters  patent  is  the  surer,  for  he  may  he  J£C<^  fl9L- 
sufficiently  created  by  letters  patent,  and  made  noble,  albeit  he  pJ1"[B^",„,e  \ 
never  sit  in  parliament. 

[e]  And  it  is  to  be  observed,  that  nobilitie  may  be  granted  [«]  6  Co.  51, 53, 

I    for  term  of  life  by  act  in  law  without  any  actual!  creation ;  as  CoaHtei  de 
if  a  duke  take  a  wife,  by  the  intermarriage  she  is  a  duches  in  B "Jj1  ^  *  "**" 
law,  and  so  of  a  marquesse,  an  earle,  and  Die  rest,  and  in  some  sa  _\!S,  34. 
other  cases.     And  there  is  a  diversitie  betweene  a  woman  that  1 1  E.  3.  lime, 
.   is  noble  by  descent,  and  a  woman  that  is  noble  by  marriage.  954.  0  H.  4.  ig. 
[_/]  For  if  a  woman,  that  is  noble  by  descent,  marrie  one  that  i*  **■ +•  *** 
is  under    the   degree  of  nobilitie,  yet  she   remaineth    noble  |fcVes7io, 
stiH  (5)  ;  but  if  she  gaine  it  by  marriage,  she  loseth  it  if  she  -  ,-.     „"     '  8 
Acton'i  cue,  tempore  Marin  Regime.    Brooke,  noirae  da  dignity,  69.   14  II.  R.  18. 
illfi.1 1. 

marry 

'idence  of  a  sitting  in  ancient 
tt.  MSS.  No.  808. 
spect  to  baronies  by  writ ; 
he  person  summoned  is  not 
But  the  case  of  nobility  by 
n  is  perfect,  and  the  blood  is 
Banbury's  case,  the  court  of 
r  letters  patent  is  not  triable 
ned  by  pleading  non  concessit. 
otegi.] 

arts,  Sfc.  it  differs  not,  though 
ch  or  Irish  earl  summoned  to 
if  Angus.  See  the  case  of  the 
is  to  precedency  in  general, 
i  to  the  precedency  of  Irish 
[Note  92.] 
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marry  under  the  degree  of  nobilitie,  and  so  is  the  rule  to  be 

understood,  Si  mulier  nobilis  nupserit  ignobili  desinit  esse  nobtiis. 

[g]  S3  H.  6. 5s.  [g]  But  if  a  duchesse  by  marriage  marrieth  a  baron  of  the 

realme,  she  remaineth  a  dutchesse  and  loseth  not  her  name, 
because  her  husband  is  noble  (6),  etsic  de  carteris. 

And  as  an  estate  tor  life  may  be  gained  by  marriage,  so  may 
[fc]  9  Co.  97,  the  king  create  either  man  or  woman  noble  for  (7)  life  (a)  [h\ 
98,  Sir  George  ^  n0|  f0T  yeareg>  because  then  it  might  goe  to  executors 
IWjneUc-e.     or  administrators  (8 ).    The  true  division  of 'persons  is,  thst 

everie 


(6)  But  in  some  books  it  is  said,  that  if  a  woman  noble  by  birth  marries 
one  of  inferior  nobility,  she  shall  be  styled  by  the  dignity"  of  her  second 
husband.  Dutchess  of  Suffolk's  case,  Ow.  82.  See  S.  C.  O.  Bendl.  37— 
[Note  93.] 

(7)  It  has  been  supposed  that  a  man  may  be  noble  during  the  life  of 
another.  3  H.  6.  39.  by  Danby. — [Note  94.]  The  words  of  the  book  sup- 
pose a  man  made  count  or  earl  for  the  life  of  another. 

(a)  Note,  that  notwithstanding  lord  Coke's  position  here  of  the  king's  power 
to  make  a  man  or  woman  noble  for  life,  and  his  stating  in  his  9  Rep.  97, 98, 
the  king's  power  of  making  an  earl  for  life,  and  notwithstanding  the  prece- 
dents 1  have  cited  above  of  creation  for  life,  I  doubt  whether  the  tegaJkyef 
such  creations  can  be  supported ;  I  am  rather  impressed  that  the  quality  of 
being  hereditary  is  of  the  essence  of  our  peerage,  and  that  attributing  to  the 
king  a  prerogative  of  creating  peers  for  life  onlv,  is  to  invest  the  crown  with 
a  power  of  gradually  destroying  the  peerage  in  its  subsisting  state  ;  which 
I  believe  is  de  facto  such,  as  not  to  furnish  an  instance  of  a  peer  sitting  ss 

f  great 


the  reign  of  Ch.  a.     Sir  W.  Jones,  then  attorney-general,  for  the  validity  of 
surrenders  of  peerages  argued  in  some  degree  from  the  king's  power  of  in- 
stances of  peerages  granted  for  life.    Margaret,  countess  of  Norfolk,  created 
duchess  of  Norfolk,  31  R.  3.  Ro.  Par.  v.  5,  p.  355.     (This  creation  of  the 
countess  was  by  the  king  sitting  in  parliament.)    The  mother  of  Villiere,  first 
duke  of  Buckingham,  who,  10  Ja.  1.  was  countess  of  Buckingham.      See 
3  Dug.  Bar.  433,  lady  Stafford,  created  by  Ja.  3.  countess  of  Stafford  for 
life  in  the  same  patent  as  made  her  eldest  son  an  earl.     See  also  as  to  Alice, 
countess  of  Dudley,  3d  &  3d  Dug.  Bar.  336 ;  Barbara,  duchess  of  Cleve- 
land, with  remainder  to  another,  ib.  484 ;  Louisa,  duchess  of  Portsmouth, 
486  ;  and  Susan,  baroness  Bellasyse  of  Osgoodry,  ib.  same  passage.    As  to 
creating  a  peer  for  life,  lord  Shaftesbury,  who,  in  the  Purbeck  case,  took  the 
lead  against  the  validity  of  such  surrenders,  and  so  prevailed  that  the  doctrine 
became  judicially  settled,  objected  pointedly  to  pressing  such  a  point  upfe* 
the  house  of  lords,  it  not  being  before  them,  and  signified  his  considering  it 
as  one  of  still  greater  consequence  than  the  point  of  surrender.  I  observe  ato 
that  lord  chancellor  Nottingham,  in  his  M  SS.  of  the  Purbeck  case,  and  of  lis 
own  speech  as  a  peer,  though  zealous  to  establish  the  doctrine  of  surra 
and  a  supporter  of  Sir  W.  Jones's  argument  in  other  respects,  is  silent 
the  king's  power  of  making  a  peer  for  life,  and  thence  1  conjecture  thai' 
saw  cause  for  questioning  such  a  power.     Qu.  as  to  precedents  of  creatioikj 
life,  remainder  to  another  in  tail,  and  whether  the  present  viscount 
did  not  come  in  upon  such  a  remainder. 

(8)  As  to  the  degree  of  baronet,  it  is  parcel  of  the  name ;  and  therefbr^etm^  I 
against  I.  S.  or  I.  S.  knight,  where  he  is  baronet,  cannot  take  I.  S.  baronet*    JPV  \ 


n.  383,  Sir  Richard  Lucyes  case.     Tr.  10  Car.  B,  R.  Cro.  n.  6*  iS«r 
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everie  man  is  either  of  nobflitie,  that  U,  a  lord  of  parliament  of 
the  upper  bouse,  or  under  the  degree  of  nobilitic,  amongst  the 
commons,  as  knights,  esquires,  citizens  and  burgesses  of  the 
lower  house  of  parliament,  commonly  called  the  house  of  com- 
mons; and  he  that  is  not  of  the  nobilitie  is  by  intendment  of 
law  among  the  commons  {g). 

"  At  appears  by  the  Regitter"     Which  booke  in  the  statute 
of  W.  9.  ca.  94,  is  called  RegUtrvm  de  cancdlaria,  because  it 
containeth  the  formes  of  writs  at  the  common  law  that  issue  out 
of  the  chancerie,  laaauam  ex  qfficinajuxtiiia.    There  is  a  register 
of  originall  writs,  ana  a  register  of  judicial!  writs;  but  when  it  is 
spoken  generally  of  the  register,  it  is  meant  of  the  register 
original L.     For  the  antiquitie  and  excellence  of  this  book,  see 
in  my  preface  to  the  eighth  part  of  my  Commentaries.     Thia  Vide  Sect.  88, 
excellent    booke  our   author  voucheth   divers   times  in  these  94-96.101.157. 
books*,  and  to  doth  he  divers  other  authorities  in  law  of  several   93>-3l8-  a^S- 
kinds,  but  with  this  observation,  that  he  citeth  no  authorise  but  *J°'  g*°'  J*J! 
when  the  case  is  rare,  or  may  seeme  doubtful!,  which  appeareth   e57]  g«o'.  Bga. 
b  this,  that  he  putteth  no  case  in  all  his  three  bookes  but  hath  70a.  739. 
warrant  of  good  authorise  in  law.     For  he  knew  well  the  rale, 
that  perspicua  vera  nan  sunt  probanda.  And  the  like  observation 
is  made  of  justice  Filzherbert  in  bis  booke  of  natura  brerittm, 
that  he  never  citeth  authoritie,  but  when  the  case  is  rare  or 
was  doubtfull  to  him.      The  authorities  which  our  author  hath 
cited  in  bis  three  bookes  1  have  collected. 
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same  breve,  briefc  and  short ;  but  the  count,  which  the  pbbtife 

or  demandant  makes,  is  more  narrative  and  spacious  and  certabe 

both  in  matter  and  in  circumstances,  of  time  and  place,  to  the  end 

the  defendant  may  be  compelled  to  make  a  more  direct  answer; 

so  as  the  writ  may  be  compared  to  logicke,  and  the  count  to  ihe» 

toricke :  and  it  is  that  which  the  civilians  call  a  libett.    And  in' 

Mirror  det  that  ancient  booke  of  the  Mirror  of  Justices,  lib.  3.  cap.  des 

Justices.  loiers,  contort  are  Serjeants  skilfull  in  law,  so  named  of  the  count 

W.  a.  cap.  39.    as  of  the  principal  part,  and  in  fT.  a.ca.29,  he  is  called  serjeant 

counter  (J). 

(Pott.  303.)  "  In  his  plea  pUadant"    PlacUunu    Here  Littleton  teacheth 

good  pleading  in  this  point,  of  which  in  his  Third  Booke  and 
Chapter  of  Confirmation,  Sect.  534,  he  thus  saith,  And  know,  «y 
son,  that  it  is  one  of  the  most  honorable^  laudable*  and  profitable 
things  in  our  law,  to  have  the  science  of  toetl  pleading  %n  actions 
reals  and  personals ;  and  therefore  I  eounsade  thee  especially  to 
tmtdoy  thy  courage  and  care  to  learne  this.  And  for  this  cause 
this  word  placitum  is  derived  dplacendo,  quia  bene  placitare  super 
omnia  placet ;  and  it  is  not,  as  some  have  said,  so  called  per 
antiphrasin,  quia  non  placet. 

Bract,  lib.  4*  "  Seised ;"  Seisitus,  commeth  of  the  French  word  seisin,  L  e. 

n!"  *6m  IdCm'  P0******0*  sraag  that  in  the  common  law,  seised  or  seisin  is 
Britton!  37*"     properly  applyed  to  freehold,  wad  possessed  or  possession  properly 
fol.  aoft, »o6.      to  goods  ana  chattels;  although  sometime  the  one  is  used 
Flet.  lib.  5.  c.5.  instead  of  the  other. 
Staunf.  Prav.  8. 

ri.Com.  fo.191  j      "  In  his  demesne  as  of  fee,  in  dominico  suo  ut  in  feodo."  Domi- 
Wrotesfey's       nicum  is  not  onejy  that  inheritance  wherein  a  man  hath  proper 

dominion  or  ownership,  as  it  is  distinguished  from  the  lands  which 
another  doth  hold  of  him  in  service,  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sustentation, 
maintenance,  and  supportation  of  the  lord  and  his  houshold,  and 
savoureth  de  domo,  of  the  house,  either  ad  mensam,  for  his  or  their 
board  or  sustentation,  or  is  manually  received,  (as  rents)  forbear- 
ing and  defraying  of  necessary  charges  publike  or  private.  Of 
these,  saith  our  author,  he  should  plead,  that  he  is  seised  in  domi- 
nico suo  utdefeodo,  i.  e.  de  feodo  dominicali,  seu  terra  dominicali 
sen  redditu  dominicali ;  which  is  as  much  as  to  say  demeyne  or 
demaine,  of  the  hand,  i.  e.  manured  by  the  hand,  or  received 

by 


(2)  See  further  on  the  antiquity  and  dignity  of  Serjeants  at  law,  Blackst 
Com.  5th  ed.  v.  1  •  p.  94,  and  v.  3.  p.  26,  and  the  books  there  cited,  particularly 
Fortesc.  De  Laud.  Leg.  Ang.  c.  50.     Spelm.  Gloss.  335.     Pref.  to  10  Co- 
3  Inst.  214*    Dugd.  Orig.  Jurid.  and  a  tract  by  the  late  Mr.  serjeant  YVyn- 
which  was  printed  in  1 765.    To  these  add  Waterh.  Comment,  on  Fort' 
136,  137,  and  547  to  563,  where  the  author  is  so  full  and  explanatory  or.  - 
same  subject,  that  what  he  has  collected  may  very  well  be  deemed  at*  .. 
upon  it.    Mr.  Waterhouse,  though  a  very  prolix  as  well  as  extravagan** ' r  '  # 
one  who  too  frequently  exhausts  himself,  and  disgusts  his  readers,  b*   '•'      *» 
useless,  and  ill-timed  digressions,  appears  to  have  been  a  man  of  or  "'  *  **• 
learning ;  and  his  collections,  relative  to  the  antiquities  of  our  law  *****    j| 

times  be  resorted  to  with  great  advantage,  and  may  very  much        '  *•  **  .' 
labours  of  more  judicious  and  able  inquirers. — [Note  92  J.  ^ 
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by  the  band ;  and  therefore  be  callcth  it  imnnsil  occupation, 
possession  or  receipt  (3).     And  in  Dometday  demesne  bind  is   Dnmewlij. 
called  inland ;  as  for  example,  4  booata*  ttrra  dt  inland,  et 
10  booatai  m  xerxitio. 

■  "  In  inch  manuall  occupation, 8fC."  There  ii  nothing 
in  our  author  but  is  worthy '&■  of  observation.  Here  is  |~  17.  "1 
the  first  (&c  )  and  there  is  no  (fyc.)  in  all  his  three  |_  b.  J 
bookes  (there  being  as  you  shall  perceive  very  many), 
but  it  is  for  two  purposes.  First,  it  doth  imply  some  other  neces- 
sary matter.  Secondly,  that  the  student  may,  together  with  that 
which  our  author  hath  said,  inquire  what  authorities  there  be  in 
law  that  treat  of  that  matter,  which  will  worke  three  notable 
effects ;  first,  it  will  make  him  understand  our  author  the  better : 
secondly,  it  will  exceedingly  addc  to  the  reader's  invention :  and 
lasdy,  it  will  fasten  the  matter  more  surely  in  his  memory  ;  for 
which  purpose  I  have  for  his  ease  in  the  beginning  set  downe,  in 
these  Institutes,  the  effect  of  some  of  the  principal  authorities  in 
law,  as  I  conceive  them  concerning  the  same.  In  this  place  the 
(tfe.)  implyeth  possession  or  receipt,  and  such  other  matter  as 
appeared)  by  my  notes  in  this  Section.  As  for  the  authorities  of 
law,  you  shall  find  the  effect  of  them  in  this  Section,  and  the  like 
of  the  rest  of  the  (fyc.  J  which  you  shall  find  in  the  Sections  here- 
after mentioned,  omitting  those  (for  avoyding  of  tediousnesse) 
that  either  are  apparent,  or  which  are  explained  in  some  other 
places,  viz.  Sect.  so.  48.  10a.  108.  120. 125.  136, 137. 146. 149, 
154. 164.166,  167, 168.177.179.183, 184.  194.300.  20a.  310, 
111. 1117. «o.  «a6.  333.340.349.944,945.  348.369.  364.960, 
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yet  he  shall  not  pleade  that  he  is  seised  in  dominko  suo  ut  de 

Jeodo  (2),  because  that  inheritance,  savouring  not  de  domo,  cannot 

either  serve  for  the  sustentation  of  him  and  his  houshold,  nor  any 

thing  can  be  received  for  the  same  for  defraying  of  charges.  And 

therefore  he  cannot  say,  that  he  is  seised  thereof  in  dominko  suo 

(Doctr.  Plac.      ut  de  Jeodo,  whereby  it  appeareth  how  the  common  law  doth 

987.    Pott.  89.   detest  simony  and  all  corrupt  bargaines  for  presentations  to  any 

3®8-)  benefice,  but  that  [*1  idonea  persona  for  the  discharge  of  the  cure 

BoswSaie.     •nouW  De  presented  freely  without  expectation  of  any  thing: 

nay,  so  cautious  is  the  common-  law  in  this  point,  that  the  pi.  in 
a  quare  impedit  should  recover  no  damages  for  the  losse  of  his 
presentation  untill  the  statute  of  W.  2.  cap.  5.  (3)  And  that  is 
[/]  8  E.  *.  the  reason  that  gardian  in  socage  [/]  shall  not  present  to  an  ad- 
Presentment  al  vowson,  because  he  can  take  nothing  for  it,  and  by  consequent 
E gti**'  ">•  he  cannot  account  for  it.  And  by  the  law  he  can  meddle  with 
«7  E^JBg.  nothing  that  he  cannot  account  for.  [m]  And  in  a  writ  of  right 
29  E  3. 5.  *  of  advowson,  the  patron  shall  not  alledge  the  explees  or  taking 
31  E.  3*  of  the  profits  in  himselfe  but  in  his  incumbent.  And  hereby  the 

Jpt0pC,i?40,  °k*  ^)0O^e8  frhaH  De  tn*  better  understood,  viz.  Bracfon,  lib.  4. 
344!  b.)  tract.  3.  cap.  nu.  5.     Est  autem  dominicum,  quod  quis  habet  ad 

\m]i  E.3.63.  mensam,  et  proprfe,  skut  sunt  Boordlands,  Anglke.  And  Fleta, 
BrnccoD,  263.  lib.  5.  ca.  5.  Est  autem  dominkum  propnHerra  ad  mensam  as- 
37*-  signata.     Dominkum  etiam  dkitur  ad  differentiam  ejus  quod 

Flcm,  lib.  5.  tenetur  in  servitio.  But  of  an  advowson  and  such  Hke  he  shall 
cap' 6*  plead,  that  he  is  seised  de  advocatione  ut  de  Jeodo  etjure  (4). 

"  Advowson  I* 


(2)  And  yet  in  34  H.  6.  37.  one  pleads,  that  the  king  was  seised  in  his 
demesne  as  of  fee  of  an  advowson  in  gross— See  also  20  E.  3.  64.  b.  where 
in  a  writ  of  right  of  advowson  by  an  abbot  against  the  countess  of  Ormond, 
the  plaintiff  counts,  that  one  R.  was  seised  in  his  demesne  as  of  fee  and  right, 
and  it  was  held  good.  If  a  church  be  impropriate,  the  impropriator  may  plead 
seisin  in  his  demesne  as  of  fee.     Plowd.  503. — [Note  99  ] 

(3)  Advowson  assets.  Recovery  in  value  for  advowson  shall  be  12  d.Jor 
every  mark  [the  church  is  worth  by  the  yearj.  8  E.  2.  Recovery  in  value,  11. 
Hal.  MSS.  The  words  between  the  brackets  are  added  from  Fitzh.  Abr. 
As  to  an  advowson's  being  assets  and  valuable,  see  post.  374.  b.  and  the  note 
there  given  on  the  subject. — [Note  100.] 

(4)  Office  de  ballivA  parci  vel  hundredi  not  demesne,  yet  the  esplees  shall 
belaid.  7  JB.  3. 63.  8  E.  3.  55.  Corody  not  demesne.  17  E.  2.  Nuper 
obiit  12.     Tithes  whether  demesne,  Dy.  85.      One  grants  a  rent  charge,  the 

frantee  brings  annuity,  and  declares  of  a  grant  virtute  cujus  fuit  seisitus  in 
ominico  suo  ut  de  feodo.  By  some  this  is  electing  to  have  it  as  a  rent  charge, 
3  E.  6.  Dy.  65.  But  ruled  contra,  and  the  pleading  good  in  substance.  M.  43, 
44  Eliz.  B.  R.  Case  of  dean  of  Rochester.  Nov,  n.  162.  M.  11  Car,  B.  R. 
Cro.  n.  24.  Sprint  and  Hkkes,  2  Bulst.  148.  Hal.  MSS.  The  dean  of 
Rochester's  case  is  in  Noy,  37.  2  And.  106,  &  Ow.  73. — A  man  entitle  \  to 
a  road  pleads  seisin  of  it  in  dominko  suo  ut  de  Jeodo  et  injure.  3  H.  6.  7.  I'; 
nativo  habendo  esplees  alleged,  and  yet  the  count  for  the  villein  only  £t 
Jeodo  etjure.  39  H.  6.  32. — Where  a  reversion  depends  on  an  estate  for  yeanv 
there  pleading  either  seisin  in  demesne  as  of  fee,  or  seisin  as  of  fee,  will  be 
good ;  but  if  the  reversion  be  on  an  estate  of  freehold,  only  seisin  in  demesne 
can  be  pleaded.  Plowd.  191.  a.  See  accord.  Dy.  101,  in  Culpeppetf*  case* 
It  is  said,  that  a  reversion  or  remainder  belonging  to  the  king's  tenant  in  capdt] 
formerly  entitled  the  king  to  wardship,  though  the  statute  17  E.  2.  de  prtro* 
gativd  regis,  cap.  1.  speaks  of  lands  of  which  the  tenant  dies  seised  in  dominie* 

xafl 
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"  Advmuton,"  Advocalio,  signifying  an  advowing  or  talcing 
into  protection,  ia  as  much  **jus  patronatus.  Sir  IVilliam  HerU 
In  7  E.  3.  fol.  4.  with,  that  it  in  not  long  past,  that  a  man  did  7  E-  3-  4- 
*"     bow  what  an  advowson  waa  ;  but  when  a  man  would  grant  an 
'     advowson,  be  granted  ecclesiam  the  church,  and  thereby  the  ad- 
'*     Towgon  passed.  Videos  E  3.5.  But  surely  the  word  is  of  greater  45  E.  3.  5. 
*     antiquity  ;  for  in  the  Register  there  ia  an  origuiall  writ  de  recto 
'-'     advocationis,  and  in  the  origJnall  writ  of  assise  de  darreiae  pre- 
"      rmlment  the  patron  is  called  advocator,   [ft]    Vide  W.  3.  ca.  5.  [n]  W.3.C1.5. 
''     And  so  doth  [o]  Bracton  call  him.  Ad-oocatus  autem  did  potent  M  Bract,  lib.  4. 
3      Hie,  ad  quern  pertinet  jus  advocationis  alicujus,   ut  ad  eccletiam  ™-  n*°- 
**     prasentet   nomine    proprio    et    nan    olieno.       And   [p]   Fleta,  [f]  Flett,  Jib.  j>. 
'    lib.  5.  cap.  14.  agreeth  herewith  almost  totidcm  verbis  :    Ad-  UP*  '+■ 
*'     vocatus  est  ad  quern  pertinet  jus  advocationis  alterius  ecdesia, 
V     ut  ad  eccletiam  nomine  propria  non    olieno   postU  prasentart. 
1*     And  [j]  Briiton,  cap.  93,  the  patron   is  called  avow,   and  the  [sJBritton, 
<e     patrons  are  called  adoocati,  for  that  they  be  either  rounders  csp.99. 
If     or  maintainers  or  benefactors  of  the  church,  either  by  building, 
v     dotation  or  increasing  of  it,  in  which  respect  they  were   also 

called  pail roni,  and  the  advowson  jux  patronatui. 
*■■        And  it  is  to  be  understood  that  there  is  a  great  [r]  diversity  M  33  H.  6. 11. 
'-    inter  adwtcationcm  ntedietatis  eccletia,  SfC.  et  medietatem  advoca-  b-  P"  ?"*"*' 
;'     tionis  eederia  (5),  and  of  their  several!  remedies  for  the  same.  ^r  NewiJ^ 
r-     For  the  advowson  of  the  moity  is,  when  there  be  serenll  patrons  3,  e.  1.  Droit, 
s     and  two  severall  incumbents  in  one  church,  the  one  of  the  one  68,  69. 

moity  thereof,  and  the  other  of  the  other  moity,  and  F-  N-  B.  31.  b. 
one  impart  as  well  of  the  church  as  of  the  towne  J^"".^''36' 
allotted  to  the  one,  and  the  other  part  thereof  to  the  ^  g_  a-  **■** 

_v__     __j-_.i_. 1. if  he  be  disturbed  Finn  41. 

ipsum  prtesentare  45  E-  3-  ■*• 
^       e  17  E.  3.78. 

17  E.  9. 
4  Co.  75.     5  Co.  jos.     9  lint.  375.) 

0  agree  to  present  (10  C*.  135- 
.ity  of  the  church;  F- N- B"  33"> 
ier  of  them  be  dis- 
turbed, 


1 1.  See  further  as  to  pleading 
terog.  8.  a.  14.  a.  Doctnn.  Plac 

rid  in  the  case  of  a  rectory ;  for 
ad  medietatem  reetoria,  whereas 
nd  yet  it  was  taken  by  the  court 

15-  b.  it  was  agreed,  that  guare 
.all  only  be  when  there  are  two 
1  of  distinct  parts  of  the  same 
much,  because  the  count  alleged 
sor's  case,  Cro.  Eliz.  686,  where 
he  court  held  the  declaration  to 
rU  of  the  declaration  it  appeared 
as  but  one  incumbent,  and  con- 
sorts uflhe  advowson,  and  not  to 


ffl: 
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ttirbed,  she  shall  have  a  quare  impedit,  fyc.  prasentare  idoneam 
personam  ad  ccclesiam,  for  that  there  is  but  one  church  and  one 
[*]  Brttton,        incumbent,  and  so  of  the  like  (3).  But  in  [s]  the  said  case  of  two 
fo.  035.  coparceners*  one  of  them  shall  have  a  writ  of  right  of  advowson 

Drrit  68, 60.  *  tnedietate  advocationis ;  for  in  truth  she  hath  but  a  right  to  a 
F.  N.'b.  31  L  moity ;  but  in  the  other  case,  where  there  be  two  patrons  and  two 
and  33  a.  incumbents  in  one  churchy  each  of  them  shall  have  a  writ  of 

6  H.  7-  &•  right  of  advowson  dt  advocation*  medietatis. 

17  E.  3. 3B- 

76*  7fr      7  E.  fr  3^7.      8  E.  3-  4*5-      **  Ast.  p.  33.      14H.  4. 10.      33  E.  3. 

Quar.  imp.  19& 

And  as  there  may  (at  hath  beene  said)  be  two  several!  parsons 

in  one  church,  so  there  may  be  two  that  may  make  but  one 

ft]  Britton,        parson  ki  a  church,  [t]  Britton  saith,  si  aseun  eglise  soit  done  a 

™-  335*  divers  persons  per  un  sole  avowe,  nul  ne  se  para  jxeadreper  assise 

dt  juris  utrum  ne  nul  estre  tmpiede  sans  Fautrc,  fyc.  And  there- 
[u]  Ffleta,Ub»a»  with  agreeth  FUta.  [*]  Item  licet  aliqua  ecclesia  dhisa  Jkerit 
ca* l*  inter  duos,  sive  bona  sua  habeant  commnnia  sive  separatth  dw* 

tamen  unicum  habeant  advocatum,  nvltus  eorum  sine  alio  agere 
F.  N.  B.  49. 0.   poterit  vel  implac&arL     And  Fitzh.  saith,  that  two  prebendaries 

may  be  one  parson  of  a  church,  who  shall  joyne  in  a  juris vtrwn, 
so  as  one  rectory  may  be  annexed  to  two  several!  prebends, 
and  both  of  them  make  but  one  parson.  Bat  where  one  is 
pacson  of  the  one  raoitv  of  a  church,  and  another  of  the  other 
F.  N.  B.  49*  P*    moity,  as  hath  been  said,  there  one  of  them  shall  have  a  jnris 

utrum  against  the  other,  and  in  the  writ  shall  name  him  persona 
medietatis  ecdesue%  fyc.  But  for  avoydingof  suspicion  of  curiosfcie 
if  we  should  proceed  any  further  herein,  we  will  attend  what 
Littleton  will  further  teach  us. 


Sect.  11. 

A  ND  note,  that  a  man  cannot  have  a  more  large  or  greater  estate  of 
-"    inheritance  than  fee  simple. 

T^HIS  doth  extend  as  well  to  fee  simples  conditional  and 
qualified,  as  to  fee  simples  pure  and  absolute.  For  our 
author  speaketh  here  of  the  amplenesse  and  greatnesse  of  the. 
estate,  and  not  of  the  perdurablenesse  of  the  same.  And 
that  hath  a  fee  simple  conditionail  or  aualified,  hath  as  am] 
and  great  an  estate,  as  he  that  hath  a  fee  simple  absolute ; 
as  the  diversity  appeareth  betweene  the  quantity  and  quality 
the  estate. 

From  this  state  in  fee  simple,  estates  in  taile  and  all  otto 

E articular  estates  are  derived ;  and  therefore  worthily  our  audio] 
eginneth  his  First  Booke  with  tenant  in  fee  simple,  for  &  prin] 
cipalioribus  sen  dignioribus  est  inchoandum. 

(t  Cannt 


(a)  See  further  on  this  subject  Doder.  Advows.  21.2  Leon.  36.  Dy.  78.  b* 
&  299.  W.  Jo.  446,  &  Wils.  vol.  2.  p.  225,  &  231. 


Ll.Cl.SeGt.il.        Of  Fee  simple.  [18.a. 

"  Cannot  have  a  more  large  or  greater  estate,  1{C."     For  this 

cause  two  [a]  fee  simples  absolute  cannot  be  of  one  and  the  H  PI-  Com. 

selfe-rame  land.  If  the  king  make  a  gift  in  taile,  and  the  donee  34  u  andn-48' 

is  attainted  of  treason,  in  this  case  the  king  hath  not  two  fee  a|n  8  Dierjt 

simple*  in  him,  viz.  the  ancient  reversion  in  lee,  and  a  fee  simple  ,e  eju. 

determinable  upon  the  dying  without  issue  of  tenant  in  taile,  but  Dirr,  330. 

bothof  them  are  consolidated  and  conjoined  together  (4).    And  »  Marie, 

m  it  is,  if  such  a  tenant  in  taile  doth  convey  the  land  to  the  J^£J£?' 

king,  his  heires  and  successors,  the  king  hath  but  one  estate  in  p4,aa  Eiit.rot. 

fee  simple  united  in  him,  and  the  king  s  grant  of  one  estate  is  108.  in  Qunr. 

good,  and  so  was  it  adjudged  in  the  court  of  common  pleas.  ImP-  betweene 

And  yet  in  several  persons  by  act  in  law,  a  reversion  may  be  SS^TtSLS' 

in  fee  simple  in  one,  and  a  fee  simple  determinable  in  another  "} UtiuAtK,   P 

br  matter  ex  post  facto  ;  as  if  a  gift  in  taile  be  made  to  a  villeine,  Hnuej  «id 

and  the  lord  enter,  the  lord  hath  a  fee  simple -qualified,  and  the  othrn.Deff. 

donor  a  reversion  in  fee  (5).     But  if  the  lord  infeoffe  the  donor,  152.4.6.8. 
now  both  fee  simples  are  united,  and  he  hath  but  one  fee  simple 

in  htm.    But  one  fee  simple  cannot  depend  upon  another  by  (Piowd.  550. 

the  grant  of  the  partie ;  as  if  lands  be  given  to  A.  (6),  so  long.  Dj.4'&  la.Uro. 

ss  B.  hath  heires  of  his  body,  the  remainder  over  in  fee,  the  J"»-68°.  HaoV, 

~--~=-voyde(7).  laSiiV 

Dj.  156.  b.) 


(4)  See  ace.  Cm.  Eiiz.  519,  Hob.  333,  and  W.  Jo.  6.—  The  king  shall 
be  said  to  be  in,  in  point  of  reverter,  and  thall  avoid  hoses  by  tenant  tn  tail. 
Plowd.  553.  Tr.  3  Car.  Rot.  730,  and  adjudged  H.  3.  Car.  Hutt.n.  and  Crook. 
n.  4.  sir  Thomas  Holt's  case.  A.  tenant  for  HJe,  remainder  to  B.  hit  ton  and 
1.  A.  grants  rent  charge  to  C. 
4.  and  hit  heirs,  A.  injeoffs  D. 
11  hold  charged,  for  by  the  fine 
For  M.  10  Jac  B.  R.  Baittr. 
mants  in  tail  special,  remainder 
'aughter  ;  the  ton  by  indenture 
mother' t  death,  the  father  being 
niet  a  fine  to  I.  8.;  the  mother 
id  of  the  fee  simple,  and  by  the 
daughter  mat  not  liable  to  the 
to  the  lease  to  long  at  the  tail 
\am's  cote.  Tenant  in  tail,  re- 
he  king  thall  not  be  in,  in  point 
hall  be  in  under  tenant  in  tail, 
1  Wokingham  s  case,  where  the 
MSS.— See  sir  Thomas  Holt'a 
ington's  case  in  3  Bulstr.  43. 
take  them  to  be  the  same* 
lame  of  Poole  and  Neilbam, 


en  this,  doctrine  by  lord  ch. 
Vaugh.  969*  370.    [See  also 


Sect. 


18.  a.  18-  b.]         Of  Fee  simple.     L.  1.  C.  1.  Sect.  12. 


Sect  12. 

ALSO)  purchase  is  called  the  possession  of  lands  or  tenements  that  a 
***  man  hath  by  his  deed  or  agreement,  unto  which  possession  he  commeth 
not  by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins,  but  by 
his  owne  deed 

P  UR CHASE  in  Latin  is  either  acquisitum,  of  the  verbe 
Bracton,  acquiro,  for  so  I  finde  it  in  the  original   Register, 

lib.  9.  fol.  65.       p  j  Q-n  2^      jn  terris  ^l  tenementis,  qua  13*  viri  et  mulicres 

I     k      1  coniunctinuacquisiverunt,  Sfc.    Bracton  calleth  it  per- 
[6]  Glaiml),  *       outsitum ;  and  by  [b]  GlanvUl  it  is  called  quastus 

lib.  7.  cap.  i.       or  perquisitum. 

fo^s/and  isi  ^  purchase  is  always  intended  by  title,  and  most  properly  by 
O*  Ho.  Abr.  wme  kind  of  conveyance  either  for  money  or  some  other  con; 
897.)        *        sideration,  or  freely  of  gift ;  for  that  is  in  law  also  a  purchase  (1). 

But  a  descent,  because  it  commeth  merely  by  act  of  law,  is  not 

said  to  be.  a  purchase ;  and  accordingly  the  makers  of  the  act  of 

PI.  Com.  Wim-  parliament  in  1  H.  5.  ca.  5.  speake  of  them  that  have  lands  or 

bishe's  ca.  47.  b.  tenements  by  purchase  or  descent  of  inheritance.     And  so  it  is 

1  H.  5.  cap.  5,    Q£  an  cached  or  the  like,  because  the  inheritance  is  cast  upon, 

or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own 
deed  or  agreement,  as  our  author  here  saith  (2).    Like  law  of 

the 


(1)  In  Plowd.  11.  Saunders  arguendo  says,  that  one  may  have  land  by 
purchase  three  ways,  by  bargain  or  gift  for  money,  by  gift  without  any 
recompense,  and  by  way  of  remainder. — [Note  105.] 

(2)  The  abbot  of  Fountains  of  the  order  of  Cistercians  before  the  council  of 
Lateran  makes  a  feoffment,  and  the  land  escheats  to  him  after  the  council  of 
Later  an.  It  seems,  that  he  shall  not  be  charged  with  tithes,  because  it  is'not 
a  purchase.  Quaere,  M.  7  Jac.  B.  R.  Dickson  and  Waller.  Hal.  MSS.  It 
was  decreed  by  the  general  council  of  Lateran  in  1215,  that  the  privilege  of 
exemption  from  tithes,  enjoyed  by  the  Cistercians  and  other  religious  orders, 
should  not  extend  to  lands  purchased  after  that  council.  Ne  occasione  privi* 
legiorum  suorum  ecclesue  ulterius  pra?graventur,  decernimus,  ut  de  alienis  terris, 
et  a  modo  acquirendis,  fyc.  decimas  persolvant,  SfC.  Gibs.  Cod.  1st  ed.  v.  2. 
p.  700,  701.  This  explains  the  case  cited  by  lord  Hale. — An  escheat  in 
appearance  participates  of  the  nature  both  of  a  purchase  and  a  descent;  of  the*' 

former,  because  some  act  by  the  lord  is  requisite  to  perfect  his  title,  and  the 
actual  possession  of  the  land  cannot  be  gained  till  he  enters  or  brings  his  will 
of  escheat ;  of  the  latter,  because  it  follows  the  nature  of  the  seignory,  andfe 
inheritable  by  the  same  persons.  But  strictly  speaking,  an  escheat  is  a  f 
neither  by  purchase  nor  descent.  It  should  be  considered,  that  though 
lord  must  do  some  act  to  put  himself  into  the  actual  possession,  yet  hi^j 
to  take  possession  commences  immediately  on  the  want  of  a  tenant,  and 
title  is  vested  in  him  without  waiting  for  his  own  deed  or  agreement,  and; 
much  by  mere  act  of  law  as  the  title  of  an  heir  is  in  the  case  of  a  d< 
and  therefore  both  titles  are  equally  excluded  from  being  purchases.  On 
other  hand,  escheat  is  not  a  title  by  descent ;  for  the  lord  takes  in  his 
of  lord  of  the  seignory  of  which  the  land  escheated  was  holden,  and  wtj 
heir,  or  by  right  of  blood.  Nor  is  it  any  objection  to  this  way  of  con*£v-| 
the  title  by  escheat,  that  the  land  escheated  will  be  inheritable  in  the  lorij 


L.  1.  C.  1.  Sect,  12.        Of  Fee  simple.  [18.  b. 

the  state  of  tenant  by  the  curtesie,  tenant  in  dower,  or  the  like. 
But  such  as  attaine  to  lands  by  meere  injury  or  wrong,  a*  by 
disseisin,  intrusion,  abatement,  usurpation,  &c.  cannot  be  said  to 
come  in  by  purchase,  no  more  than  robbery,  burglarie,  pyracy, 
or  the  like,  can  justly  be  termed  purchase  (3). 

If  a  nobleman,  knight,  esquire,  &c.  be  buried  in  a  church,  and  (pro.  Jam.  368. 
have  his  coat  armor  and  pennons  with  his  armes,  and  such  other  Poit.  97.  a. 
ensignes  of  honour  as  belong  to  his  degree  or  order,  set  up  in  3  ln,c-  aoa) 
the  church,  or  if  a  gravestone  or  tombe  be  laid  or  made,  &c.  for 
a  monument  of  him,  [c]  in  this  case  albeit  the  freehold  of  the   Mjllf  94. 
church  be  in  the  parson,  and  that  these  be  annexed  to  the  free-  **"«*■  ■<>  J'- 
hold,  yet  cannot  the  parson  or  any  take  them  or  deface  them,  3^'^  p"^\ 
but  he  is  subject  to  an  action  to  the  heire  and- his  heires  in  the  c^. ' 
honour  and  memory  of  whose  ancestor  they  were  set  up  (4). 
And  so  it  was  bolden  Mich.  10  Ja.  and  herewith  agree  the 
lawea  [d]  in  other  countries.  Note  this  kind  of  inheritance.  And    [rf]  B.  Cuu- 
some  hold  that  the  wife  or  executors  that  first  set  them  up,  may   "*«».  fol.  13. 
hare  an  action  in  that  case  against  those  that  deface  them  in  Colic,  ag. 
their  time  (5).     And  note,  that  in  some  places  chattels  as  heir-  3°  £ jJjV  ,J 
loomes  (as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead    1  h.  5.  tit. ' 
chattels  moveable)  may  go  to  the  heire  (6),  and  the  heire  in  that  Execmon,  108. 
ease  may  hare  an  action  for  them  at  the  common  law,  and  "'•  Descent,, 
shall  not  sue  for  them  in  the  ecclesiastical!  court;  but  the  heire-      'j.  *?' ., 
loome  ib  due  by  custome  and  not   by  the  common  law  (7).  Madam  Wfcbe'i 

And  cue. 

land  by  purchase,  where  he  has  the  seignory  by  purchase,  and  as  land  by 
descent  where  he  has  the  seignory  by  descent ;  for  the  reason  of  this  is,  not 
that  the  escheat  is  either  a  purchase  or  descent,  but  because  the  escheat  fol- 
lows the  seignory,  from  which  the  right  to  it  is  derived,  as  an  accessory  to  its 
principal.  According  to  this  view  of  the  subject,  instead  of  distributing  all 
the  several  titles  to  land  under  purchase  and  descent,  it  would  be  more  accurate 
to  say,  that  the  title  to  land  is  either  by  purchase,  to  which  the  act  or  agree- 
ment of  the  party  is  essential,  or  by  mere  act  of  law,  and  under  the  latter  to 
consider  first  descent,  and  then  escheat,  and  such  other  titles  not  being  by 
descent,  as  yet  like  them  accrue  by  mere  act  of  law.  See  on  this  subject 
Blackst.  Comment,  ed.  5.  v.  2,  p.  341,  and  201.— [Note  106.] 

(3)  See  ace.  ante  3.  b. 
.    {+)  See  Cro.  Jam.  367.    a  Bulstr.  1x1.    See  too  the  several  books  cited  in 
1.  See  further  in  Andrews' 

fterwards  the  heir  of  the 
shall  have  the  action,— 

1  devise.    See  post.  1 85.  b. 

or  limited  in  strict  settle- 
daughters  in  tail,  so  as  to 
be  the  absolute  property 
all  the  other  rules  con- 
roperty  unalienable  longer 
3  of  heir-looms  by  devise 
rd.  Ch.  Rep.  54.  Wyth 
and  Egerton,  2  Ves.  lai. 
d  Trafford,  3  Atk.  347. — 
Com-  5th  ed.  v.  3.  p.  497, 


18.  b.  19.  a.] 


Of  Fee  taile.      L.  1.  C.  2.  Sect  IS. 


[e]  Vide 

98  H.  8. 94(a). 

(19  Co.  104.) 


Int.  adjudicate 
coram  Rege  Tr. 
41  £.3.  lib.  9. 
f>.  104.  in  The- 
•aar.  Sect.  941, 
349,  &c. 


And  the  [e]  ancient  jewel*  of  the  crowne  are  beire-loomei,and 
•hall  descend  to  the  next  successor,  and  are  not  devisable  by 
testament  (a).  An  helre-loome  is  called  principalium  or  hsrtdf 
tarium. 

Consuetudo  hundred*  de  Stretfbrd  in  Com9  Oxori  est,  quhdha- 
redes  tenementorum  infra  hundredum  pradictum  existenHmvod 
mortem  antecessorum  suorum  habebunt,  Sfc.  principaliunii  Anglice, 
an  heire-loome,  viz,  de  quodam  genere  catatlorum,  utensitiunh  $fc. 
optimum  piaustrum,  optimam  carucam>  optimum  dphum^  $c. 

Our  author  hath  not  spoken  of  parceners  in  this  Chapter, 
for  that  he  hath  particular  Chapters  of  the  same. 

Gradui  Parentela,  $fc. 


Chap.  2. 


Of  Fee  taile. 


Sect.  13.- 


rTENANTinfee  taile  is  by  force  of  the  statuteofW.  2.  cap.  1 . 
**  before  the  said  statute,  all  inheritances  were  fee  simple ;  for  aty 
ffifts  which  be  specified  in  that  statute  were  fee  simple  conditional  # 
common  law,  as  appeareth  by  the  rehearsal!  of  the  same  statute, 
now  by  this  statute,  tenant  in  taile  is  in  two  manners,  that  is  to 
tenant  in  taile  generally  and  tenant  in  taile  speciaU. 


(9  Inst.  331.) 
Mirror,  cap.  9. 
sect.  15.&CI. 
sect.  5. 
(Pout.  99.  a.) 


«.<  J*E  NANT  in  fee  taU.9t     TaUiumt  or feodum  taBiatt 
derived   of  the  French  word    tailler,   scindere;  for 


Littleton  himselfe  in  this  Chapter,  Sect.  18,  saith. 

"  pie  statute  of  W.  a."    This  statute  waa  made  in  13  & 
and  is  called  West.  2,  because  the  parliament  was 
holden  at  Westminster,  and  w  hath  the  name  of  the  V  19? 
second,  because  another  parliament   was  formerly  [^ 
(9  Inst.  331.)     holden  at  Westminster  in  the  third  year  of  the  same 

king's  raigne,  which  was  called  Westminster  the  first.  And 
manie  parliaments  were  after  holden  at    Westminster  v 
these,  yet  were  they  two  onely,  propter  exceUentiam, 
statutes  of  Westminster.    Ana  the  act  intended  by  ~— 
JF.  2.  ca.  1.  upon  which  statute  our  author  in  the  Inner 
did  learnedly  read,  whose  reading  1  have.     Of  king  Ed* 
of  this  statute,  sir  William  Herle,  chiefe  justice  of  the  f 
common  pleas,  in  5  E.  3. 14.  saith,  that  king  E.  1 .  waa  Um 
king  that  ever  was :  and  the  cause  of  f  the  making  thip 
was  to  preserve  the  inheritance  in  the  Wood  of  them- So 
the  gift  was  made.     And  in  9  £.  3.  22.ftjke  saith,  that  to*3J. 
sage  men  that  made  this  statute  (1),    flee  more  of  thj| 
Chapter  of  Warranties,  Sect.  746. 


5  £.  3. 14. 


g  E.  3, 99. 


Mfc^M 


(a)  As  to  the  king's  will,  see  1  H.  6.  ch«  5,   4  Inst.  335 
16  R.  3.  Ro.  10.  there  cited. 

(b)  No  printed  Year  Book  after  27  H.  8. 
(i)  However  lord  Coke  in  other  places  finds  great  fault 

de  donis.     See  post.  19.  b. 


and 
n 
the* 


%*j  n.  a.  bo.  10.  there  cited  ~      "    "" 

(b)  No  printed  Year  Book'after  27  H.  8. 

^SJSTTpS,^  b  other  places  finds  ^"  *rft  <H 


.  1.  C.  2,  Sect  13.        Of  Fee  taile.  [19-  a. 

Of  this  estate  tail  it  is  said,  [a]  Modus  legem  dot  donation^  et  [«]  Fleta,  Kb.  3. 

\enda  est  etiam  conventio,  quia  modus  et  conventio  vincunt  legem  t  |?P-  9* 

at  si  alicui  cum  uxor e  fiat  donatio,  habendum  et  tenendum  sibi  et  c^\  ^ 


Unenda  est  etiam  conventio,  quia  modus  et  conventio  vincuttt  legem  t  "P-  9* 
at  si  alicui  cum  uxor e  fiat  donatio,  habendum  et  tenendum  sibi  et  C1r"^  ^*" 
haredibus  quos  inter  eos  legitime*  procreabunt,  ecce  quod  donator  Brit  ca.  24. 


xmli  tales  haredes  in  hstreditatc  paterna  et  materna  succedant,  &a& 
diis  haredibus  eorum  remotiorious  penitus  exclusis :  et  quod 
voluntas  donatotis  observari  debet,  manifest^  apparet  per  hast 
statuta.     Quia  autem  dudum  regi  durum  videbatur,  Sfc. 

u  Before  the  said  statute  [b]  all  inheritances  mere  fee  simple"  [&]  VM.  Sect. 
Here  fee  simple  is  taken  in  his  large  sense,  including  as  well   *••  Bnt  £f&' 
[conditional!  or  qualified,  as  absolute,  to  distinguish  them  from  (^'nf.323&.5*$». 
estates  in  taile  since  the  said  statute.     Before  which  statute  of  Shelley's  case, 
donis  conditionaUbus,  if  land  had  beene  given  to  a  man,  and  to   1  Co.  "103. 
the  heires  males  of  his  body,  the  having  of  an  issue  female  had  (»  Inst.  333. 
beene  no  performance  of  the  condition ;  but  if  he  had  issue  male,  7  Co' 8  ' 
and  djed,  and  the  issue  mate  had  inherited,  yet  he  had  not  had 
a  fee  simple  absolute ;  [c]  for  if  he  had  died  without  issue  male,   [c]  44  E.  3. 3. 
the  donor  should  hare  entred  as  in  his  reverter.     By  having  of  30  E.  »•    For- 
rissue,  the  condition  was  performed  for  three  purposes ;  First,  to  lu«*on»  &- 
[alien :  Secondly,  to  forfeit:  Thirdly,  to  charge  with  rent,  com-  '  H"  *■   'J* 
toon,  or  the  like*   But  the  course  of  descent  was  not  altered  by  13  H.  4.  a. 
J  having  issue  (3)  3  for  if  the  donee  had  issue  and  died,  and  the 
}hnd  had  descended  to  his  issue,  [d]  yet  if  that  issue  had  dyed  [fl  18E.  3. 46. 

! without  any  alienation  made)  "without  issue,  his  collatterall   18  Ass.  p.  5. 
.  leire  should  not  have  inherited,  because  he  was  not  within  the  '      ' 4' 3* 
[forme  of  the  gift,  viz.  beire  of  the  body  of  the  donee,  [f]  Lands  Ifi  4  H.  3. 
[%ere  given  before  the.statute  in  franke-marriage,  and  the  donees  *£ ™*d °n' 34# 
fiad  issue  and  died,  and  after  the  issue  died  without  issue ;  it  I3  e,8^  j. 

PI.  Com.  S47.  b.     18  £.  2.  tit.  Formedon,  58,  59. 

was 

■  .  • 

(2)  Where  the  gift  was  special  to  one  of  the  heirs  of  his  or  her  body,  by 
particular  person,  the  course  of  descent  was  in  some  degree  changed  by  the 
tvmg  issue;  for  after  issue  had,  by  construction  of  law  the  land  became 
escendible  to  all  the  heirs  of  the  donee's  body,  whether  they  were  the 
onee's  issue  by  the  person  named  in  the  gift,  or  by  any  other  person,  and 
!so  liable  to  the  curtesy  or  dower  of  a  second  husband  or  wife  See  ace. 
id's  case,  8  Co.  35.  b.  and  Berkley's  case,  Plowd.  347,  and  the  next  note, 
rd  Cdke  infers,  that  this  was  the  common  law  from  that  part  of  the  statute 
donis,  or  of  Westminster  the  second,  which  enacts,  ihatjrom  thenceforth 
her  the  second  husband  nor  the  issue  of  a  second  marriage  shall  have  any 
g  in  the  case  of  such  a  conditional  gift.  Nee  hobeat  de  caHero  secundus 
hujusmodi  mulieris  aliquid  in  tenemento  sic  datoper  conditiontm  post  mortem 
ris  stue  per  legem  Anglice,  nee  exitus  de  secundo  viro  et  muliere  successionem 
xJitaricmu  That  at  common  law  the  having  of  issue  thus  enlarged  the 
«e  of  descent,  where  the  gift  was  of  an  express  conditional  fee  to  a  man 
woman  and  the  heirs  of  their  two  bodies,  all  the  authorities  agree ;  but 
is  said  that  the  issue  of  a  second  marriage  could  not  inherit  where  the  gift 
in  frank-marriage,  which  was  an  implied  conditional  fee  to  the  donees  and 
'asne  between  them  t  and  yet  at  the  same  time  we  are  told,  that  in  this 
1  cpse  the  second  husband  might  have  curtesy.  See  2  Inst.  356.  It  will 
Fffi  »ult  to  &ye  a  reas0D>  wny  a  g^  to  husband  a°d  wife  and  the  issue 
them  should  be  so  distinguished  from  a  gift  in  frank*marriage,  or  why 
\>eeUand  should  have  curtesy,  where  the  issue  by  him  could  not  inherit.  See 
-husnanx*  — f^-e  lord  Hale  seems  to  doubt  this  doctrine.— (Note  no.} 
exfc  note,  ww  2 


19- a.] 


(l  Ro.  Abr. 
84a) 
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was  adjudged,  that  his  collaterall  issue  shall  not  inherite,  bat 
the  donor  shall  re-enter.  So  note,  that  the  heire  in  taile  had  no 
fee  simple  absolute  at  the  common  law,  though  there  were  divers 
descents  (3). 

If  lands  had  beene  given  to  a  man  and  to  his  heires  males  of 
his  bodie,  and  he  had  issue  two  sonnes,  and  the  eldest  had  issue 
a  daughter,  the  daughter  was  not  inheritable  to  the  fee  simple, 
but  the  younger  sonne  per  formam  donu  And  so  if  land  had 
beene  given  at  the  common  law  to  a  man  and  the  heires  females 
of  his  body,  and  he  had  issue  a  sonne  and  a  daughter,  and  died, 
the  daughter  should  have  inherited  this  fee  simple  at  the  common 
law  (4) ;  for  the  statute  of  donis  conditionalibus  createth  no 
estate  taile,  but  of  such  an  estate  as  was  fee  simple  at  the  common 
law,  and  is  descendable  in  such  forme  as  it  was  at  the  common 
law.  If  the  donee  in  taile  had  issue  before  the  statute,  and  the 
issue  had  died  without  issue,  the  alienation  of  the  donee  at 
the  common  law,  having  no  issue  at  that  time,  had  not  barred 
the  donor. 

[g]  If  donee  in  taile  at  the  common  law  had  aliened  before 
any  issue  had,  and  after  had  issue,  this  alienation  had  barred  the 
issue,  because  he  claimed  a  fee  simple ;  jet  if  that  issue  had 
died  without  issue,  the  donor  might  re-enter,  for  that  he  aliened 
before  any  issue,  at  what  time  he  had  no  poVer  to  alien  to  barre 
the  possibilitie  of  the  donor,  [h]  But  if  feme  tenant  in  taile 
had  taken  husband,  and  had  issue,  and  the  husband  and  wife  had 
aliened  in  fee  by  deed  before  the  statute,  yet  the  issue  might 
have  had  a  formedon  in  descender  (5) ;  for  the  alienation  was  not 

lawful: 


(3)  If  gift  1>*  to  husband  and  wife  and  the  heirs  of  their  bodies,  the  issue 
by  the  second  marriage  inherits.     8  Rep.  Paine s  case.     It  seems,  that  a  gift  in 

Jrank'marriage  goes  to  the  heirs  between  the  donees  only;  but  a  gift  to  husband 
and  wife,  and  to  the  heirs  of  their  bodies,  goes  to  the  heir  of  the  body  of  the 
survivor  for  want  of  issue  between  them.  Vid.  tamen  Plowd.  Comment,  251. 
Hal.  MSS. — Lord  Hale  must  be  here  understood  to  speak  of  gifts  at  common 
law. — See  the  preceding  note. — [Note  111.] 

(4)  In  1  Ro.  Abr.  841,  it  is  said,  that  if  land  had  been  given  to  one  and 
his  heirs  males  of  his  body,  and  afterwards  he  had  issue  a  male  and  a  fernate^ 
and  afterwards  the  male  died,  the  female  should  have  inherited  the  lanjd. 
18  E.  3.  46.  18  Ass.  58.  are  cited  as  authorities  to  prove  this  to  have  been 
the  common  law  in  respect  to  fees  conditional.  But  lord  Coke's  doctrine  here 
is  contra,  and  Serjeant  Kolle  refers  to  it  as  being  so  ;  and  in  respect  to  estate4"1 
in  tail  male  it  has  been  long  settled,  that  a  female  cannot  inherit  by  co 
▼eying  her  descent  through  a  male.     See  post.  25.  a.  and  b. — [Note  1 1 3.*] 

(5)  In  another  book  lord  Coke  says,  that  a  formedon  in  descender  lay 
at  common  law.    See  3  Inst.  33.    But  this  seeming  contradiction  may  pei 
be  reconciled,  by  observing,  that  in  the  latter  book  lord  Coke  is  commen\_ 
on  that  part  of  the  statute  de  donis,  which  gives  a  formedon  in  descender  n 
withstanding  alienation  by  the  donees,  where  the  gift  was  tp  husband    a 
wife,  and  to  the  issue  between  them,  or  in  frank-marriage.     In  such  a  c 
the  alienation  by  the  donees  certainly  bound  the  issue  at  common   law    a: 
consequently  before  the  statute  they  could  not  have  &  formedon  in  descend 
But  in  the  case  here  put  by  lord  Coke  the  wife  only  was  the  donee,    and  1 
alienation  was  merely  by  need,  which  during  coverture  was  insufficient  to  fa 
either  her  or  her  issue.     However,  it  is  proper  to  mention,  that  accordin 
some  authorities  the  writ  of  mort  dauncestor  was  the  proper  remedy  for 
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lawful :  but  otherwise  it  is,  if  it  had  beene  by  fine.    And  these 
things,  though  they  seem  ancient, are  necessarie  notwithstanding 
to  be  knowne,  as  well  for  the  knowledge  of  the  common  law, 
as  for  annuities  and  such  like  inheritances,  as  cannot  be  intailed  £1  Ro.  Abr. 
within  the  said  statute,  and  therefore  remaine  at  the  common  837.) 
bw.     [1]  If  the  king  before   the   statute   of  donis  m  6  E.  3. 56. 

&  conditionalibus  had  made  a  gift  to  a  man,  and  to  |~  IQ.H   Jo.  «f  ElihinTi 
the  heires  of  his   bodie  begotten,   the  donee  post  I     k      I   caae' 
prokm  susciiatam  might  have  aliened  as  well  as  in  the 
case  of  a  common  person,     [k]  But  if  the  donee  had  no  issue,   [k]  45  Am, 
and  before  the  statute  had  aliened  with  warrantie,  and  died,  and  p*  6. 
the  warrantie  had  descended  upon  the  king,  this  should  not 
have  bound  the  king  of  his  reversion  without  assets;  but  other- 
wise it  was  in  the  case  of  a  common  person  (1).      [/]  Of  the  [/]  PI.  Com. 
other  side,  if  lands  had  beene  given  to  the  king  and  to  the  946.  b. 
heires  of  his  bodie,  he  could  not  before  issue  have  aliened  in  (Po»*«39a« 
fee,  but  onely  to  have  barred  his  issue  as  a  common  person  37°*  "' 
might  have  done,  but  not  to  have  barred  the  reversion,  for  that 
should  have  beene  a  wrong  in  the  case  of  a  subject,  and  the 
king's  prerogative  cannot  alter  his  case,  nor  make  it  greater 
than  the  donor  gave  unto  him  ;  and  it  is  a  maxime  in  law,  that 
the  king  can  do  no  wrong.     When  ail  estates  were  fee  simple, 
then  were  purchasers  sure  of  their  purchases,  farmers  of  their 
leases,  creditors  of  their  debts  (a),  the  king  and  lords  had  their 

escheats, 

issue  at  common  law,  and  that  the  only  case,  in  which  the  issue  could  have 
ajbrmedon  in  descender  before  the  statute,  was,  where  by  reason  of  some 
.  special  circumstances  he  could  not  have  an  assise  of  mart  cCauncestor.  To 
illustrate  this  the  following  case  has  been  given.  A  man  hath  issue  a  son 
by  one  wife,  she  dies,  and  he  marries  again,  and  land  is  given  to  him  and  his 
-  second  wife,  and  the  heirs  of  their  bodies,  and  they  have  a  son,  and  afterwards 
they  both  die,  and  then  a  stranger  abates.  Here  it  is  said,  that  the  son  by 
the  second  wife  could  not  have  mort  d'auncestor,  because  one  point  of  that 
writ  is  to  inquire  who  is  next  heir  to  the  father,  and  the  son  by  the  first  wife  is 
the  heir  to  the  father ;  and  therefore,  thaijbrmedon  in  descender  lay  at  common 
law  for  this  special  case,  because,  otherwise  the  son  by  the  second  wife  would 
have  been  without  remedy  for  the  freehold.     See  Plowd.  239 — [Note  113.] 

(1 )  But  lord  Coke  in  another  book  says,  that  though  such  alienation  bound 
the  issue,  yet  it  did  not  bar  the  king's  possibility  of  reverter,  as  it  would  that 
of  common  persons.     See  the  earl  of  Cornwall's  case,  cited  post.  370.  b.  and 
.  in  Holt's  case,  9  Co.  13a.  b.— [Note  1 14.] 

.j     (a)  The  remark  of  Mr.  Sullivan,  sect.  17,  supposes  it  an  error  in   lord 
jCoke  to  make  land  liable  to  debts  before  the  statutes   giving  execution 
'  against  the  land ;  but  it  should  be  recollected  that  where  land  descends-  on 
J  the  heir,  he  is  answerable  for  his  ancestor's  specialty  debts,  to  the  extent  of 
"  \e  assets  so  descending ;  and  if  this  was  so  at  common  law,  and  before  the 
itutets  making  land  liable  to  execution,  as  I  apprehend  it  to  have  been,  it 
itifies  lord  Coke's  expression  as  to  the  security  of  creditors  before  the 
itute  de  donis,  because  through  the  heir  and  the  common  law  execution 
tpon  his  personal  property,  the  creditor  derived  a  benefit  to  the  value  of  the 
tnd  descended.     The  censure  of  lord  Coke  proceeds  from  not  distinguishing 
etween  the  time  of  the  heir's  being  liable  to  the  ancestor's  debts,  in  respect 
tf  the  land  descended,  and  the  time  when  the  land  itself  was  first  made  liable 
be  taken  in  execution :  the  first  was  at  common  law,  at  least  I  know  of  no 
itute  from  which  it  can  be  traced,  but  the  second  was  clearly  of  statute 
origin. 

g  3 
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escheats,  forfeitures)  wardships  and  other  profits  of  their  seignio* 
io  Co.  38,  in  ries :  and  for  these  and  other  like  cases,  by  the  wisedome  of  the 
Port.  case.         common  law  all  estates  of  inheritance  were  fee  simple ;  and  what 

contentions  and  mischiefs  have  crept  into  the  quiet  of  the  law  by 

these  fettered  inheritances,  dailie  experience  teacheth  us  (2). 

But  see  more  of  this  matter  in  the  aforesaid  Chapter  of 

Warrantie,  746. 

"  Common  law"    See  for  explication  hereof,  Sect,  17Q. 

"  As  appeareth  by  the  rehearsaU  of  the  same  statute"  Here,  by 
Poet,  and  Stud,  the  authoritie  of  our  author,  the  rehearsall  or  preamble  of  a 
lib.  9.  ca.  55.      statute  is  to  be  taken  for  truth ;  for  it  cannot  be  thought  that  a 

statute,  that  is  made  by  authoritie  of  the  whole  realme,  as  well  of 
the  king,  as  of  the  lords  spirituall  and  temporall,  and  of  all  the 
commons,  will  recite  a  thing  against  the  truth  (b). 

«  And  now  by  this  statute,  tenant  in  taile  is  in  two  manners,  that 
is  to  say  tenant  in  taile  generally  and  tenant  in  taile  speciall" 

This  division  of  an  estate  taile  is  perfect  and  sound ;  for  the 
membra  dividentia,  viz.  generall  and  special  1,  are  converted  pro- 
perly with  the  thing  defined,  and  they  are  proved  by  many  autho- 
rities of  law,  and  approved  of  all  learned  men,  and  so  are  all  the 
divisions  through  all  his  three  bookes,  which  the  studious  and 
diligent  reader  will  observe.  And  how  excellent  and  difficult  a 
thins  it  is  to  divide  rightly  and  properly,  especially  in  the  law, 
the  learned  do  know. 
(Plowd.  555.  By  this  statute  the  land  is  as  it  were  appropriated  to  the  tenant 

r  ?°*  Ah  fl8°"^  m  ta''e' aD^ t0  tne  ne'res  °^  h*8  body ;  and  therefore  [r]  if  an  estate 
tit  Feoffments  ^  mao^e»  either  before  or  since  the  statute  of  37  H.  8.  cap.  10, 
•I  U»e$,  4.  to  a  man  Mid  the  heiresof  his  bodie,  either  to  the  use  of  another 

97  H.  8,  fo.        and  his  heires,  or  to  the  use  of  himselfe  and  his  heires,  this  limi- 
tation of  use  is  utterly  voyde.     For  before  the  said  statute  of 
97  H.  8.  he  could  not  have  executed  the  estate  to  the  use :  and 
[$]  Pasch.  go  was  it  adjudged  [s]  in  an  ejectionejirma  between  John  Cowper, 

ifnJ*sC,benche     P,aintife>  **d  Thomas  Franklin,  &c.  defendant  (3). 
9  Co.  78.    1  Cro.  Jam.  400.  and  others  cited  9  Co.  78. 


(2)  Lord  Coke  in  many  other  places  is  very  strong  in  his  representation 
of  the  inconveniences  produced  by  the  statute  de  donis.  See  post.  370.  b.  and 
Mildmay's  case,  6  Co.  40.  a. 

(b)  19  Vin.  507.  pi.  1.  3  Burn's  Jus,  223.  1  Vent.  176. 

(3)  But  in  Godbolt's  report  of  Franklin  and  Cooper,  it  is  said  to  have  A 
been  resolved,  that  tenant  in  tail  might  stand  seised  to  an  use  expressed,  \. 
but  that  an  use  could  not  be  averred.  Lord  Bacon  also  gives  it  as  ,'ns  l' 
opinion,  that  an  estate  tail  may  be  to  uses  since  the  statute  for  executing 
uses,  and  controverts  the  reasons  for  doubting  it  before*  Bac.  Law  Tracts, 
8vo.  ed.  347.  See  a  great  number  of  authorities  on  this  subject  in  Vin.  Abr. 
Vses>C— {N.  115.] 
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Sect.  14,  15. 

TENANTin  taile  generall  is,  where  lands  or  tenements  are  given  to  a 
nan,  and  to  his  heires  of  his  bodie  begotten.    In  this  case  it  is  said 

generall  taile,  because  whatsoever  woman,  that  such  tenant  taketh  to  wife, 
"fkt  hath  many  wives,  and  by  every  of  them  hath  issue  J  get  everie  one 
.  these  issues  by  possibititie  may  inherit  the  tenements  by  force  of  the 

pft ;  because  that  everie  such  issue  is  of  hit  bodie  ingendred. 

en  to  a 
K  divers 
y  inhe- 
rit as  issue  in  taile  by  force  of  this  gift ;  and  therefore  such  gifts  are 
ealied  generall  taile*. 

"  J  A  ND  S,"  terres,  terra,  in  his  generall  and  legal!  signification, 

(ta  hath  been  said  before)  includeth  not  onelyall  kinde  of  VkLSect.i. 
grounds,  a*  meadow,  pasture,  wood,  &c.  but  bouses  and  all 
edifices  whatsoever.     In  a  more  restrained  sense  it  is  taken  for 
arable  ground. 

"  Tenements" tenementa.  This  is  the  only  word  which  the  said  /»„..«     \ 

statute  of  W.  a,  that  created  estates  taile,  useth ;  and  it  in-  [t]  7 E. g, 383. 

cludeth,  not  only  all  corporate  inheritances,  which  are  or  may  iB  E.3.S7. 

be  holden,  but  also  all  inheritances  issuing  out  of  any  7  H.  6.  8. 

of  tr  those  inheritances,  or  concerning,  or  annexed  to,  f"20.~|  3'H.  6.s8. 

or  exercisible  within  the  same,  though  they  lie  not  in  |_  ^  J  *  h  7"  ai. 

tenure,  therefore  all  these  without  question  may  be  in-  4  u.  7. 9. 

tailed.     As  [(]  rents,  estovers,  commons  or  other  profits  whatso-  1  H.  5. 

ever  granted  out  of  land;  oruses,  offices,  dignities  which  concerne  '  H- ?■  fo'-  3* 

lands  or  certaine  places,  may  be  entailed  within  the  said  statute,  ?0rji%c,!,£, 

because  all  these  savour  of  the  realtie.    But  if  the  grant  be  of  an  P|.  Co'iira 

inheritance  merely  personal,  or  to  be  exercised  about  chattels,  Manid'i  cbk, 

and  is  not  issuing  out  of  land,  nor  concerning  any  land,  or  some  *»'■  *  &  3- 

certaine  place,  such  inheritances  cannot  be  in  tailed,  because  J'  ^*  33' 

they  savour  nothing  of  the  realtie.    But  examples  will  illustrate  ,  R0°'Abr. 

and  make  this  learning  cleere.  r*i.r. 


20.  a.] 
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king  of  the  exchequer  intailed.    l  H.  7.  28.    The  office  of 
a  forrestership  intailed.    4  H.  7.  10.    9  E.  4.  tfi.  b.    Charters 
intailed  (3).     19//.  8. 3.    Use  intailed.    Nomination  to  a  be- 
nefice intailed. 
M  7  Co.  33,         Also  a  name  of  dignitie  may  be  intailed  within  the  statute,  [a] 
a8H  <T Lord**  &8  dukes,  marquesses,  earles,  viscounts,  barons ;  because  they 
Veieve's  case.     ^  name^  of  some  countie,  mannor,  towne,  or  place  (3).    If 
(«5  Co.  7.  b.        the  issue  in  taile  [h]  in  ajbrmedon  in  the  descender  be  barred 
Post.  39a.  b.      by  a  false  verdict,  his  release  is  no  barre  to  his  issue,  albeit  the 
mW*  *?!^       action  is  at  the  common  law. 

3  El!*4.    *'     V*. Uke  hw  iB  of  a  writ  of  errour-  3  Eliz-  r>yer' lg8-  K 

ltyer/188.         a  pft  iQ  taile  be  made  with  warrantie,  the  donee  releases  the 

warrantie,  this  shall  not  bind  the  issue  in  taile ;  for  to  all  these 
cases  and  the  like  the  said  statute  doth  extend. 
PI.  Com.  in  But  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be 

Manxel's  ewe.  keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be  my  faul- 
,£Co; u8 g  m  ^  coner,  or  such  like,  with  a  fee  therefore,  yet  these  cannot  be 
3/\J  intailed  within  the  said  statute,  for  that  they  be  not  issuing  out 
of  tenements,  nor  annexed  to,  or  exercisible  within,  or  concern- 
ing lands  or  tenements  of  freehold  or  inheritance,  bat  concern- 
ing chattels,  and  savour  nothing  of  the  realtie.  And  so  it  is,  if 
I  by  my  deed  for  me  and  my  heires  grant  an  annuitie  to  a  man, 
and  the  heires  of  his  body,  for  that  this  only  chargeth  my  per- 
son, and  concerneth  no  land,  nor  savoureth  of  the  realtie  (4). 

Id 


In  this  last  case  the  right  to  the  great  chamberlain's  office  was  contested 
between  an  heir  male  claiming  under  an  intail  9  Eliz.  by  one  of  the  Vere 
family,  who  was  then  seised  of  the  office  in  fee,  and  the  heir  general  claiming 
under  the  limitations  of  the  original  grant  from  the  crown.  Crew  chief  justice 
spoke  in  the  house  of  lords  for  the  heir  male ;  but  a  majority  of  the  other 
judges,  amongst  whom  was  Doderidge,  gave  their  opinion  for  the  heir-general, 
upon  the  principle,  that  this  high  office,  like  a  title  of  honour,  was  inherent  in 
the  blood  of  the  first  grantee,  and  incapable  of  alienations — [Note  116.] 

(2)  But  if  the  tail  be  barred  by  collateral  warrantie,  detinue  will  liejbr  the 
charters.    Hal.  MSS. — See  9  E.  4.  52.  b. — [Note  117.] 

(3)  There  are  many  titles  of  dignity  without  any  place.  Hal.  MSS. — In  the 
King  and  Knollys,  1  L.  Raym.  13,  lord  chief  justice  Holt  says,  that  naming 
a  place  is  not  essential  to  the  creation  of  a  dignity,  and  mentions  the  earldom 
of  Rivers  as  an  instance.  But  it  has  been  held,  that  if  the  king  grants 
a  dignity  to  one  and  the  heirs  male  of  his  body,  without  naming  any  placg| 
the  grantee  shall  have  a  fee  conditional,  and  not  an  estate  tail,  as  he  w< 
have  if  a  place  had  been  mentioned.  See  12  Co.  81,  where  this  was  adjuc 
in  the  case  of  a  baronet.  However,  though  dignities  and  titles  of  hoi 
having  relation  to  some  place  are  intailable  by  the  crown  as  tenements 
the  statute  de  donis,  yet  neither  the  donee  nor  his  issue  can  bar  the  intai 
fine,  recovery,  or  any  other  means,  as  may  be  done  in  the  case  of  oth*r  ii 
able  things.  See  lord  Purbeck's  case,  Show.  Pari.  Cas.  1,  and  ( 
Claims  of  Bar.  293,  in  which  it  was  adjudged,  that  the  surrender  of  a 
to  the  crown  by  fine  was  void.-— Note,  that  in  lord  Purbeck's  case  his 
distinguished  between  ancient  honours,  as  bem*  feodary  and  .official 
having  relation  to  a  place,  from  modern  dignities,  as  hrttaf  li* 
and  personal,  notwithstanding  the  formality  of  naming  a  phceM 
and  from  thence  infer,  that  the  latter  are  not  within  the  yft***1 
[Note  118.] 

(4)  See  the  case  of  the  earl  of  Stafford  and  Buckley,  a  \«^ 
lord  chief  justice  Hardwicke  held,  that  an  annuity  in  fee-     g 


L.  1.  C.  2.  Sect  15.        Of  Fee  taile.  [20.  a. 

In  all  these  cues  be  hath  a  fee  conditional),  at  they  were  before 
the  statute,  and  the  grantee  by  bis  grant  or  release  may  barre 
nil  heire,  as  he  might  have  done  at  the  common  law,  for  that 
in  these  cases  be  is  not  restrained  by  the  said  statute  (5). 

-And 

out  of  the  4  )  per  cent,  duties  payable  for  exports  and  imports  at  Barbadoes, 
*■*  merely  a  personal  inheritance,  and  not  intailable  within  the  statute  de 
itimis.  According  to  a  manuscript  note  of  the  same  case,  lord  Hardwicke,  in 
giving  his  opinion,  said,  that  an  annuity  out  of  the  rcvenue*of  the  pott-uj[jice 
or  excueaavours  no  more  of  the  realty  than  money. — [Note  1 19.  J 

(5)  Two  things  seem  essential  to  an  in  tail  within  the  statute  de  donit.  One 
requisite  is,  Out  the  tubjeet  be  land  or  some  other  thing  of  a  real  nature. 
The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance.  Therefore 
neither  estates  par  outer  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  que  vie,  nor  term*  for  years,  are  intailable  any 
more  than  perianal  chattels ;  because  as  the  latter,  not  being  either  interests 
in  things  real  or  of  inheritance,  want  both  requisites ;  so  the  two  former, 
though  interests  in  things  real,  yet  not  being  also  of  inheritance,  are  deficient 
m  one  requisite.  However,  estates  jmraulerjoie.  terms  for  years,  and  personal 
™"°1,    — "  **-*  ™  — ■*»'"^J~~-^~^  ••*-- «he  purposes  of  an  in  tail,  and  bp 

line,  as  if  they  were  intailaolejiL 
pur  auter  vie  may  be  3evMed-nr_ 

inder  like  estates  of  inheritance  ; 

Estates  tail  may  bar  their  issue" 
'        r  auter  vie,  as  those,  who 


i_but  then 


estate  pur  . 
3  by  jSu 


_,  to  the  power  of  al i en ation 

.  to  one  and  the  heire  of  his  bo3y7 
n  which  the  mode  of  barring  by 
lanner  of  settling  terms  for  years 
m  no  remainders  can~be  limiteS"; 
or~5y  deed  of  trust ;  as  effectually 
pted  to  render  them  unalienable 
1  years  after,  and  perhaps  in  the 
more :  a  limitation  of  time,  not 
itice,  but  wisely  and  reasonably 
>f  inheritance,  which  cannot  be  so 
1  complete  bar  of  the  intail  by  fine 
■oper  to  objejice ,Jth"fj  ip  'hp  man 
U&fb "&-  of_an_intereat!  which  in 
uejind  all  the  suSiequeot  limjta- 
tie  case  of  estates  TntailaTile  within^ 
ii  the  caBe~oTconditiopql  fflps,  a,1"* 


nalty,  it  is  at  length  settled,  that 
jually  capable  of  being  settled  in 
.ry  according  to  the  nature  of  the  1 
and  the  duration  of  the  intail  is  J 
same  limits,  as  the  difference  of] 
tea  pur  autre  vie,  see  2  Vera.  184. 
\tk.  259.  376.  3  Atk.  464,  and 
years  and  personal  chattels,  see 
10  Co.  46.  b.  Child  and  Bailey, 
W.Jo, 


20.  a.  20.  b.]  ..  Of  Fee  taile.      L.  1.  C.2.  Sect  15. 

"  And  to  his  heires  of  his  bodie  begotten."  In  gifts  in  taile 
these  words  (heires)  are  as  necessary,  as  in  feoffments  and 
grants ;  for  seeing  every  estate  tail  was  a  fee  simple  at  the  com- 
mon law,  and  at  the  common  law  no  fee  simple  could  be  in 
feoffments  and  grants  without  these  words  (heires),  and  that 
an  estate  in  fee  taile  is  but  a  cut  or  restrained  fee,  it  followeth, 
that  in  gifts  in  a  man's  life-time  no  estate  can  be  created  without 
these  words  (heires J,  unlesse  it  be  in  case  of  frankmarriage,  as 
hereafter  shall  be  shewed.  And  where  Littleton  saith  (heires  J9 
yet  (heire)  in  the  singular  number  in  a  special! 


39  Ass.  p.  20. 

tt°li*'  6"  *b  "        a  man  ?'ve  *ana<8  t0  A*  **  hceredibus  de  corpore 

?4  H.4l7i5.  remainder  to  B.  inform^  pradictd,  this  is  a  good  estate  taile  to 
(Post.  385.  b.  B.  for  that  in  Jbrmd  praaictd  do  include  the  other.  If  a  man 
1  Ro.  Abr.830.  letteth  lands  to  A.  tor  life,  the  remainder  to  B.  in  taile,  the 
8  Co.  57.  remainder  to  C.  in  Jbrmd  pradictd,  this  remainder  is  void  for 

Jtate  o°bS  tne  mcertamt>e«  But  if  the  remainder  had  beene,  the  remain- 
der to  C.  in  eddemjormd,  this  had  beene  a  good  estate  taile ; 
for  idem  semper  proximo  antecedenti  refertur.  If  a  man  give 
lands  or  tenements  to  a  man,  et  semini  suo  or  exitibus  vdjprolibiis 
de  corpore  suo,  to  a  man,  and  to  his  seed,  or  to  the  issues  or 
(Cro.  Eli*,  lai.  children  of  his  body,  he  hath  but  an  estate  for  life ;  for  albeit 
Ow.  64.  that  the  statute  provideth,  that  voluntas  donatoris  secundumfor- 

v-a  ah°i|10»3  ^  mam  ,n  cnari^  d°n*  m  manifeste  expressam  de  ccetero  observetur, 

ewe  1  Co?*  *     yct  tnat  wiU  ""* mtent  must  *8ree  witn  tne  ru,e8  of  law*     -^n? 
'        *         of  this  opinion  was  our  author  himselfe,  as  it  appeared  in  his 

learned  reading  afore~tnentioned  upon  this  statute,  where  he 
(1  Ro.  Abr.  holdeth,  if  a  man  giveth  land  to  a  man  et  exitibus  de  corpore  suo 
837«)  legitime  procreatis,  or  semini  suo,  he  hath  but  an  estate  for  life, 

for  that  there  wanteth  words  of  inheritance  (2). 

"Qf 


W.  Jo.  15.  Duke  of  Norfolk's  case,  3  Cha.  Cas.  1.  a  case  in  Carth.  267,  and 
one  in  1  P.  Wms.  1 .  See  also  Fearne's  Essay  on  Conting.  Rem.  and  Exec. 
Dev.  2d  ed.  p.  122,  to  the  end.  Mr.  Fearne's  work  is  so  very  instructive  on 
the  dry  and  obscure  subject  of  remainders  and  executory  devises,  that  it  can- 
not be  too  much  recommended  to  the  attention  of  the  diligent  student. — • 
Note,  it  was  resolved  in  the  40  Eliz.  that  the  statute  de  donis  doth  not  extend 
to  the  Isle  of  Man  ;  because  the  statute  is  general,  and  the  Isle  of  Man  is  not 
specially  named.  See  4  Inst.  284.  2  And.  115,  and  2  Ves.  350.  See  also 
ante  9.  a.  where  the  following  note  by  lord  Hale,  in  respect  to  the  case  of  the 
Isle  of  Man,  there  mentioned  by  lord  Coke  to  have  been  adjudged  in  40  Elis. 
should  have  been  introduced ;  though  as  it  partly  relates  to  the  statute  de  donis, 
it  may  come  in  here  without  any  impropriety. — Nota,  William  earl  qf  Salisbury 

fot  Man  from  the  Scots,  and  granted  ft  to  William  Scroop.  Hen.  4.  claimed  U 
y  conquest  from  him,  granted  it  coraiti  Northumbrian  and  on  his  attainder 
grantea  it  to  sir  John  Stanley  and  his  heirs;  and  in  this  case  ruled*  1.  That 
man  is  not  parcel  of  England*  2.  That  it  is  bound  by  statutes  qf  England 
where  specially  named,  otherwise  not*  Therefore  the  statutes  de  donis,  of  uses, 
qf  wills,  not  in  force  there;  and  it  descends  to  the  coheirs  qf  Ferdinando,  and 
not  qf  his  brother  William  earl  qf  Derby.  Hal.  MSS.— As  to  the  intail  of 
copyholds,  see  post.  60.  a. — [Note  120.J 

(1)  See  this  case,  post.  22.  a. 

(2)  But  devise  to  one  et  haeredibus  legitime  procreatis  is  tail.     H.  43.  Eliz. 
C.  B.  rot.  1408,     Moor's  case,  711,  but  contra  by  act  executed  7  Ren*  41.  b. 

—Dormers  i 


L.  1.  C:  8.  Sect.  15.        Of  Fee  taile.  £20.  b, 

"  Of  hit  bodie."    These  wordi  are  not  so  strictly  required  but 
bat  they  n   "  *■---■    — J  L-  —  '■■  ■'   - 


that  they  may  be  expressed  by  words  that  amount  to  as  much : 
for  the  example  that  the  statute  of  W.  3.  putteth  hath  not  these 
words  (de  carpore)  but  these  words  (hteredibas)  viz.  Cum  aliquis  (7  Co.  41.) 
dat  terrain  suam  alicui  viro  et  ejus  uxori  el  hceredibus  de  ipsit  viro 
et  muliere  procreaiu.     If  lands  be  given  [c]  to  B.  et  kttrcdilms  fc]  3E.3. 
quo*  idem  B.  de  prima"  uxor e  sua  legitime  procrearet,  this  is  a  good   '"•Breve,  743. 
estate  in  eapeciall  taile  (albeit  he  hath  no  wife  at  that  time)   j^ttta.'"" 
without  these  words  (de  carpore ).     So  it  is  [d]  if  lands  be  given    m  ,a  h.  4.  a. 
to  a  man,  and  to  his  heires  which  be  shall  beget  of  his  wife,  [e]    [r )  37  11.  6.  1  &. 
or  to  a  man  et  hceredibu*  de  came  sua,  or  to  a  [f]  man  et  hare  I/]  5  H-  5-  6. 
dibus  dete.     In  all  these  cases  these  be  good  estates  in  taile,   ("  Co-*') 
and  yet  these  words  de  cot-pore  are  omitted. 

It  is  bolden  [2]  by  some  opinions,  that  if  there  be  grand-  It)  '3  H-  4-  *• 
father,  lather andsonne,  and  lands  are  given  to  the  grandfather,   (j>Jt°%?\_\ 
and  to  his  heires  begotten  by  the  father,  the  father  dyeth,  the  is.  b.  mo.  •. 
grandfather  dyeth,  the  sonne  is  in  as  heire  to  the  grandfather 
begotten  upon  the  body  of  bis  father,  and  the  wife  of  the  grand- 
father in  that  case  shall  be  endowed.     But  certaine  it  is,  that 
in  some  cases  one  shall  have  the  land  per  Jbrmam  doni  that  is 
not  issue  of  the  body  of  the  donee,  which  see  Section  30. 

"  Begotten."    This  word  may  in  many  cases  be  omitted  or 
expressed  by  the  like,  and  yet  the  estate  in  taile  is  good :  as 

hteredibus  de  came,  hteredibus  de  te,  htzrcd' ouos  tibi  contigerit,  $fc.    18  E.  a,  tit. 
as  is  aforesaid ;  and  where  the  word  of  Littleton  is,  ingendred,   Crr-  836- 
or  begotten,  procreaiu,  yet  if  the  word  be  procreandu,  or  quos  "*      *" 
procreaverit,  the  estate  in  taile  is  good  ;  and  as  procreaiu  shall 
extend  to  the  issues  begotten  afterwards,  so  procreandu  shall   <7  Co.  41. 
extend  to  the  issues  begotten  before  (3)  (a).  0w-  '&*■> 


—Dormer't  cote.  If  lands  be  limited  by  deed  to  the  use  of  I.  5.  and  hseredum 
roasculorum  suorum  legitime  procreatorum,  remainder  over,  it  is  a  fie  simple ; 
but  if  it  be  hseredum  musculorum  de  se,  or  in  English,  the  heirs  of  him  law- 
fully begotten,  especially  where  there  is  a  remainder  over,  it  u  tail.  7  Rep.  41. 
Bedelis  cose.  Dormers  cote,  H.  38  Eliz.  B.  R.  rot.  730-  Hal.  MSS-— 
[Note  131.] 

(3)  10  E.  3.  19.  Adjudged  accordingly,  viz.  that  where  in  formedgn  the 
writ  mentioned  procreatis,  the  count  was  exeuntibus.  Judgment  was  demanded 
nf  th*.  writ  •  ii  wa»  mi«i«l  Hal  MRS  But  it  is  held,  that,  where  the  words 
efore  shall  be  excluded  on  account 
.  M.  36  Eliz.  B.  R.  3  Leon-  87-— 
t.  31,  in  a  case  of  a  deed  of  settle- 
ies  "  to  be  begotten." 
)t,  where  they  were  hereafter  to  be 
eo  3  Vera.  545,  per  lord  Cowper, 
-  lord  Macclesfield  in  a  case  on  like 
^gotten  (in  a  settlement).  10  Mod. 
ffig ;  which  seem  reports  of  same 
nes  different.  Fearne,  C.  R.  4  ed. 
Jso  Modern  Cases,  in  which  a  devise 
otten  is  treated  as  passing  an  estate 
East,  364.  And  Thmstout  e.  Peak, 
Pulleyn,  3  Ld.  Raym.  1437. 

Sect. 
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Sect.  16. 

n^ENANT  in  taile  speciall  is,  where  lands  or  tenements  are  given  to 
-*-  a  man  and  to  his  wife,  and  to  the  heires  of  their  two  bodies  begotten. 
In  this  case  none  shall  inherit  by  force  of  this  gift9  but  those  that  be  en- 
gendered between  them  two.  Ana  it  is  called  especial!  taile,  because  if 
the  wife  die,  and  he  taketh  another  wife,  and  have  issue,  the  issue  of  the 
second  wife  shall  not  inherite  by  force  of  this  gift,  nor  also  the  issue  of 
the  second  husband,  if  the  first  husband  die. 

[a]  5  H.  7. 10.  "  H^O  a  man  and  to  his  wife"  [a]  Then  put  the  case  that  lands 
1 1  E.  3.  be  given  to  a  man  and  a  woman  unmarried,  and  the  heires 

Formdon,  30.  0f  tbeir  fW0  bodies :  for  the  apparent  possibilitie  to  marry,  they 

Com.  35.  nave  ^  egtate  ^jjg  jn  faetn  presently,    [0]  So  it  is  where  lands 

J*  J  10  Co.  no.  i,e  given  to  the  husband  of  A.  and  to  the  wife  of  B.  and  the 

Cbudley  •  esse,  heires  of  their  bodies,  they  have  presently  an  estate  in  tatfe.  in 
40AM.pi.  13.  *A  •l'i-a-  j  r  J 

34  Am.  pi.  1.      respect  of  the  possibilitie. 

Fleta,  lib.  5.  c.  34. 

(Plowd.  35.  If  a  feme  sole  do  enfeoffe  a  married  man  causd  matrimonii  pra* 

F°N  if  o*  b  ^oca^s> lt  **  S°°d  *°r  *e  P°SMbilitie.  But  put  the  case  that  the 
Post.  ao4.  iL    *  premises  and  the  habendum  be  in  other  manner  than 

1  Ro"  Abr.419.)  P  2 1 ."]  Littleton  hath  put,  and  let  us  see  &  what  the  law  is  in 
[<*]  31  H.  6. 7.  L  a.  J  these  cases,  [c]  (1)  As  if  a  man  in  the  premisses  give 
(Perk.  Sect.  18.  lands  to  another  and  the  heires  of  his  bodie,  habendum 

87Co.  fi6\b.7  '  to  n*m  an^  *"«  heires  *°r  ever;  ithathbeene  holden  that  in  this 
8  Co.  154.  case  he  hath  an  estate  taile,  and  a  fee  simple  expectant.  And 
Plowd.  147.  so  (it  is  said)  vice  versa1,  if  lands  be  given  to  a  man  and  to  his 
aR0.Abr.680.)  heires  in  the  premisses,  habendum  to  him  and  the  heires  of  his 

bodie,  that  he  hath  an  estate  taile,  and  a  fee  simple  expectant. 

But  vid.  lib.  8.  fo.  154.  b.  otherwise  resolved,  ut  patet  101(2). 

MB" 

(1)  Where  the  estate  in  the  premises  shall  be  corrected  by  the  habendum,  if 
there  happen  to  be  a  clause  of  warranty,  2  E.  2.  Feoffments,  94.  Dedi  A  dame 
de  B.  unamcarucat.cum  C.  fili&mea*  in  liberum  maritagium,  habendum  Adams 
et  ha?redibus  suis  faciend.  forinsecum  servicium  ;  and  warranty  to  Adam,  et 
hseredibus  suis  in  perpetuum.  After  the  death  of  Adam  and  his  wife,  their  issue 
bring  mort  d'auncestor;  and  ruled,  that  it  doth  not  lie,  but  formedon,  because 
taile,  10  E.  3.  25.  Sciatis  me  dedisse  Edmundo  et  Alicia?  filiae  meae  et  heredi- 
bus  suis  in  liberum  maritagium,  habendum  et  tenendum  dictis  E.  et  A.  et 
hseredibus  suis  in  liberum  maritagium.  If  the  gift  be  before  the  statute  de 
donis,  it  is  onlyjrank-marriage ;  if  after  the  statute,  it  is  tad  with  fee  expectant.* 
Vid.  10  H.  6. 10.— 19  H.  6.  74.  Gift  to  A.  and  if  he  dies  without  heir  of  kis 
body  reverter  to  the  donor,  it  is  not  tail ;  but  if  it  was  by  devise,  it  is  tail*— 
Hal.  MSS.  —[Note  123.] 

(2)  The  resolution  in  8  Co.  54.  b.  is,  that  here  the  words  heirs  of  the  body, 
in  the  habendum  qualify  the  word  heirs  in  the  premises,  and  therefore  that  there 
shall  be  an  estate  tail  without  any  fee  expectant.  See  ace  Mo.  26.  In  the 
case  in  Cro.  Jam.  476,  and  2  Ro.  Rep.  19.  23.  such  words  were  adjudged  to 
pass  tail  and  fee  expectant.  But  the  case  was  attended  with  circumstances 
particularly  shewing  an  intention  to  pass  both  :  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount,  which  could  not  be  if  only  an  estate  tail  passed 

to  * 


L.  1.  C.  2.  Sect.  16.        OfFeetaile.  [21.  a.. 

[rf]If  lands  be  given  to  B.  and  his  heires,  to  have  and  to  bold  to  W  S° An. p. 47. 
fi.  and  his  heires,  if  B.  have  heires  of  his  bodie,  and  if  he  die  33  *'*■  P*  '+• 
without  heires  of  his  bodie  that  it  shall  revert  to  the  donor,   fl  „**'  '^ 
this  is  adjudged  an  estate  taile,  and  the  reversion  in  the  donor.   9  Rq.  Abr.'ee. 
[e]  For  voluntas  donatoris  in  chartti  doni  tut  manijesti  expresta  Cm.  Jam.  595, 
obt/mtiuT ;  said  therefore  in  the  case  next  precedent,  if  these  *9°-  *>7-  448-) 
or  the  like  words  be  added  (and  if  he  die  without  heires  of  W  w-fl-«P- 
bu  bodie,  that  the  lands  shall  revert  to  the  donor),  that  then 
the  habendum  shall  by  authoritie  of  divers  bookes  be  construed 
upon  the  whole  deed,  to  be  a  limitation  or  a  declaration,  what 
heires  are  meant  in  the  premises  to  inherit,  and  that  in  that 
case  the  reversion  is  in  the  donor  (3). 

[f]  If  a  man  make  a  charter  of  feoffment  of  an  acre  of  land  to  [/]  3  H.  6. 05. 
A.  and  his  heires,  and  another  deed  of  the  same  acre  to  A.  and  the  45_E.a.  so. 
heires  of  his  bodie,  and  deliver  seisin  according  to  the  forme  and  (Y'd'  s  Co.95- 
effect  of  both  deeds,  in  this  case  he  cannot  take  a  fee  simple  onely,  ZniViea.) "" 
ss  some  hold,  for  that  liverie  was  made  according  to  the  deed  in 
taile,  as  well  as  to  the  charter  in  fee,  neither  can  the  livery  enure 
onely  to  the  deed  of  estate  taile  with  a  fee  simple  expectant,  for 
that  liverie  was  made  as  well  upon  the  deed  in  fee  simple,  as  the 
deed  in  taile.     Therefore  others  hold,  that  in  that  case  it  shall 
enure  by  moitiea,  that  is,  to  have  an  estate  taile  in  the  one 
moitie,  with  the  fee  simple  expectant,  and  a  fee  simple  in  the 
other  moitie ;  and  so  the  liverie  shall  worice  immediately  upon 
both  deeds  (4). 


to  the  donee,  and  the  reversion  had  remained  in  the  donor,  for  then  the  tenure 
must  have  been  of  the  donor.  Also  there  was  a  warranty  to  the  grantee  and 
his  heirs .  However,  the  court  intimated,  that  their  opinion  would  have  been  the 
same,  if  these  special  circumstances  had  not  occurred.  See  further  as  to  the 
operation  of  the  habendum  in  explaining  and  qualifying  the  premises,  post.  183, 
and  the  note  on  lord  Coke's  doctrine  against  abridging  the  latter  by  the  former, 
post.  299.  a.     See  also  Vin.  Abr.  Grants,  I,  K,  L,  M,  ft  N. — [Note  IB4.J 

(3)  In  a  note  in  1  P.  Wms.  57,  lord  keeper  Wright  puts  the  case  of  a  gift  by 
deed  to  one  and  his  heirs,  and  if  he  die  without  issue,  remainder  over,  and  holds, 
that  the  latter  words  restrain  the  former,  and  convert  the  fee  into  a  tail. — 
[Note  ia5.] 

(4)  7  E.  3. 64.     Land  given  to  husband  and  wife,  and  the  heirs  of  the  body 

ie  without  heirs  between  them  lawfully 
I  general  in  the  husband,  Dy.  171. 
<ly,  and  if  he  die  without  heirs  of  his 
;.     Ace.  S.  C.  1  And.  8 ;  see  now, 

;  qu.  however  as  to  this  latter  case ; 

Bos.  &  P.  950. — Vid.  M.  9  Jac.  inter 
and  afterwards  by  the  tame  will  devise 
it-tenants.  Vid.  13  A.  a.  Brief,  645. 
of  his  body,  remainder  to  his  t 


m  by  descent  or  purchase,    fit  seems 
in  the  first  estate).    Hal  MSS.— 


Sect- 


31.  a.  2 1.  b.]  Of  Fee  taife.      L.  1 .  C.  2*  Sect*  17'. 


Sect.  17. 

TN  the  same  manner  it  is,  where  tenements  are  given  by  one  man  to 
•*  another  with  a  wife  (which  is  the  daughter  or  cousin  to  the  giver  J  in 
frankmariage  (6)*  the  which  gift  hath  an  enheritance  by  these  words 
(frankmariage)  annexed  unto  it,  althouah  it  be  not  expresly  said  or 
rehearsed  in  the  gift  (that  is  to  say  J  that  the  donees  shall  have  the 
tenements  to  them  and  to  their  heires  betweene  them  two  begotten.  And 
this  is  called  especial  taile,  because  the  issue  of  the  second  wife  may  not 
inherit. 

m 

VJd.Scct.id.ao.  *  rpo  a  mfln  ^j  a  ^Je?    Albeit  the  gift  is  made  of  the  land 

(a  R».  Abr.67.)  x   to  the  man  with  his  daughter,  &c.  yet  is  the  gift  good  to 

6  E.  3.  17.  them  both  in  speciall  taile*  and  therefore  that  of  Stephen  de  la 

[g\  This  caie  is  More  in  [g]  5  E.  3,  is  very  remark eable,  where  the  case  was,  that 

▼ouched  in  PI.  Robert  gave  the  reversion  of  lands  which  Agnes  his  wife  did  hold 

STb- •  'Jm!X  ft>r  her  "&  t0  Stephen  de  la  More,  habendum  post  mortem  d'tctce 

!^£  tad  Ague*  in  liberum maritayum  cumJohannApdejusdem  Roberts, 

(6)  in  that  and  it  is  adjudged  that  it  w  a  good  estate  taile.    Wherein  three 

yeare,  it  it  there  things  are  to  be  observed :  first,  that  Joane  the  daughter  took  with 

*°  ICfurther°Ut-  ner  misol4nd an  ^tete  in  especial!  laile,  albeit  she  were  named  but 

ference,  but  you  under  a  cum,  viz.  cum  Johannd,  &c.  (7).  2.  That  cum  doth  come 

shall  find  it  as  after  the  habendum,  for  that  it  is  all  but  one  sentence.   o.  That 

above  said  in  these  words,  in  liberum  maritagium,  doe  create  an  estate 

5  E.  3.  17.  p21."1  °f  inheritance  in  especiall  ta3e,  as  w  Littleton  saith, 

W.  a.  ca.  1 .  I     b     J  ^e  wn-ich  8lfi  hath  an  inheritance  by  these  words  (frank* 

19  E.  3.  tit.  L     •       mariagej  annexed  unto  it,  although  it  be  not  expresly 

laile,  1.  ga^  ^     gut  ^jg  j^  neej  0f  80me  interpretation,  for  it  lands 

be  given  by  these  words  (in  frankmariage),  according  to  the  rules 
of  law,  then  do  these  words  create  an  estate  of  inheritance  in  spe- 
ciall taile :  for  the  consideration  of  marriage  is  in  that  case  mora 


A  Ro.  Abr.       favoured  in  law,  than  any  other  consideration.     But  though  the' 
»4°0  .  gift  be  in  these  words,  yet  if  it  be  not  consonant  to  the  rules  of 

law  in  other  things  requisite  thereunto,  there  they  create  but  an 
estate  for  life.  And  therefore  to  speak  once  for  atf,  four  things  be 
incident  to  a  frankmariage.  First,  that  it  be  given  for  considera- 
tion of  marriage  either  to  a  man  with  a  woman,  or,  as  some  have 
&  6  ^'-i'  33*    ne^> t0  a  woman  **&  a  man-  F°r  in  [A]  6  E.  3.  33.  in  Pier*  de 
*£* N*  3  1 79>  Scdtmarsh  his  case,  a  man  gave  land  to  his  sonne  in  frankmariage ; 
15  E.*.1  Cui  in  anc*  &***-  &*  &•  J7a'  taketh  the  law  so  also  ;  and  7  E.  4. 12. per 
▼iuu  Sect.  14.     Moyle  against  a  new  opinion  vn  temps  H.  8.  Br.  tit.  Frankmariage,      jj 


.nrr^w       --<■■-« ^~     .  .  -       *■»    -.■■.-....  n      ,  .  _  «» 


t> 


I- 
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(5)  Bejbre  of  after  nidrridge.  by.  147.    Hal.  MSS. — See  ace,  post.  ai.  &• 
and  176.  a. 

(6)  Thecdse  is  4  t».  3.  4.    Hdl.  MSS. 

(7)  Dedl  et  concessr  Johanni  White  m  liberum  maritagium  Johannae  fife 
meae  habendum  dicto  Johanni  cum  haeredibus  suis  in  perpetuum  de  capita^ 
domino  feodi ;  and  warranty  to  him  and  his  heirs.   Ruled,  that  it  is  neither  tad    * 
nor  frank-marriage,  but  fee  simple  only  in  the  husband  and  nothingin  thewffi*    ' ,  1 
M.  23  and  114  El.  C.  B.  Webb  and  Porter.     Vid.  contra  32  E.  1 .  Taile  a$*  set     !* 
45  JB.  3.  ao.  agrees.     Hal.  MSS — See  ace.  the  same  case  in  Ow.  26,  aw* 
Godb.  18.    The  same  case  is  cited  in  Mo.  643.  pi.  888. [Note  127.]  ** 


I,.  1.  C.2.  Sect.  17.        Of  Fee  taile.  [21.  b. 

the  former  bookes  being  not  remembred.     Secondly,  that  the 

woman  or  man  that  is  the  cause  of  the  gift  [i]  be  of  the  blood  of  [>]  4E.  3.8. 

the  donor;  but  it  may  be  made  m  well  after  marriage  as  before,  3"  E-i-T«ile3o. 

and  it  may  be  made  with  a  widow,  Arc     Thirdly,  if  the  gift  be  ^T'       3' 
made  of  such  a  thing  aa  lyeth  in  tenure,  that  the  donees  hold  of 
the  donor  at  the  time  of  the  estate  in  frankmariage  made.  A  rent 

service  [£]  may  be  giren  in  frankmariage,  because  it  may  be  [fc]  s.  R.  a. 

holden.  And  so  may  a  rent  charge  or  rent  secke,  as  FHx.  N.B.  tit- Deieent.so. 

holdeth,  and  it  appeareth  in  out  bookes  that  a  common  was  grant-  ^'JJ-  g*^Va' 

ed  in  frankmariage.  (1 )  Fourthly,  that  the  donees  shall  hold  freely  y/_  j  C,.  1'.-^, 
of  the  donor  till  the  fourth  degree  be  past.  And  therefore  if  land 
be  given  to  a  woman,  with  a  sonne  of  the  donor  in  frankmariage, 
tbere  passeth  an  inheritance  ;  but  if  the  donee  that  is  the  cause  of 
the  gift  be  not  of  the  blood  of  the  donor,  then  there  passeth  but 

an  estate  for  life  if  livery  be  made.  Also  if  [/]  lands  be  given  to  [1]  Tempi  H.B. 

a  man  with  a  woman  of  the  blood  of  the  donor  in  liderum  marita-  Mr.  ft«ikm«r. 

gtum,  the  remainder  in  fee  either  to  a  stranger  or  to  the  donees,  I,1'    !3    J.1" 

they  have  no  estate  taile,  because  there  is  no  tenure  of  the  do-  y\$  „a  jj  , 

nor  (a)butif(mj  in  that  case,  the  remainder  had  beene  limited  T«»L  05. 

to  another  in  taile  reserving  the  reversion  in  fee  to  the  donor,  9 Enfeoffment 

there  the  said  words  (in  libzrvm  maritagium)  create  an  inherit-  "Y''11' 9" 

ance,  because  the  donees  hold  of  the  donor.     And  this  is  the  ''  j,-'"  {?'  f0'' 

cause  that  it  is  holden,  that  a  man  cannot  devise  land  in  frank*  o  R0.Abr.840.) 

marriage  because  the  donee  cannot  hold  of  the  donor.  Aadcetiu  rm]  ao  F..  .. 

que  use  before  the  statute  of  '17  H.  8,  could  not  have  made  agin  Aid  174. 

mfrankmariage.becauge  the  reversion  wasin  thefeoffees.[n]  And  3.'  E- 3- 

if  the  donor  doth  give  lands  in  liberum  maritagium  reserving  a  ~"d'  nl 

rent,  this  reservation  shall  take  no  effect  till  the  fourth  degree  W  j     ;'£;*- 

be  post,  but  the  frankmariage  is  good ;  for  if  the  reservation  Tulle  3? 

should  be  good,  then  could  not  the  donees  have  an  estate  taile  13  h.  4. 74. 

for  want  of  the  words  of  the  beires  of  their  bodres  (3).  4  H.  6. 17. 

"  In  Jranlfntarriage."     Lt&crum  maritagium,  free  marriage.  3'     3-G«--9- 

Maritagium  is  taken  for  fee  mile,  and  divideth  maritagium  into  3flrA^n ^  *' 

tibentm  et  tervitio  obligalum :    and  herewith  agreeth  Bracton  ™  ' 

[o]  lib.  «.  cap.  34.  and  39.     Maritagium  eri  ant  libertan  aut  [»]  Br-et.  lib.  a. 

avals*  oiligatumi  and  lib.  9.  ca,  7.  nu.  3  and  4.    Liierum  mart-  "!>■  34  &  39- 

tagtrnm  dieitur,  ubi  dnnator  vult  quod  terra  sic  data  auieta  sit  et  au's'il'?*i>'  '" 

libera  ab  omai  itculari  tervitio.    And  so,  before  Bracton,  said  Giam-ii.  lib.  7. 

OlanriU,  lib.  7.  ca.  18.  Maritagium  autem  aliud  nominator  libt-  ca.  1.  £c  ca.  i8> 
rttsl  *k*d  tervitio  o/moxium.   Ltierumdhitur  maritagium,  qiiando 


2 1,  b.  22.  a.]  Of  Fee  taile.      L.  1.  C.  2.  Sect  18. 

Fleta,  lib.  3.  both,  lib.  3.  cap.  1 .  saith,  est  autem  quoddam  maritagium  liberum 
caP* *•  ab  omni  servitio  solutum  donatori  vel  ejus  h&redi,  fyc.   Et  est 

similiter  maritagium  servitio  obligatum  et  oneratum,  fyc  And 
these  words  (in  liberum  maritagium)  are  such  words  of  art,  and 
so  necessarily  required,  as  they  cannot  be  expressed  by  words 
equipollent,  or  amounting  to  as  much.  As  if  a  man  give  lands 
to  a  man  with  his  daughter  in  connubio  soluto  ab  omni  servitio,  SfC 
yet  there  passeth  in  this  case  but  an  estate  for  life ;  for  seeing 
that  these  words  (in  liberum  maritagium)  create  an  estate  of 
inheritance  against  the  generall  rule  of  law,  the  law  requireth 
that  they  should  be  legally  pursued.     But  then  it  may  be  dc- 

30  £.  1.  tit.  manded,  if.  a  man  had  given  lands  at  the  common  law,  in  libero 
F°rn»don»  w#  maritagio,  whether  had  the  donees  a  fee  simple  without  these 
O^Iiist.  336.)     word&  (heires),  for  that  it  appeareth  by  that  which  hath  beene 

said  before,  that  all  gifts  in  taile  were  fee  simple  at  the  common 
law,  and  that  the  statute  of  W.  9,  did  not  create  any  estate  in  fee 
taile,  but  out  of  an  estate  in  fee  simple.  To  this-  it  is  answered, 
that  these  words  (in  liberum  maritagium)  did  create  an  estate  in 

31  E.  3.  tit.  fee  simple  at  the  common  law  :  and  it  is  holden  in  31  E.  3.  Gard. 
Gard.  116.  n6.  par  ccux  parolx  in  frankmariage  les  donees  fiveront  lex 
sect!  iT*acc!       t&™*  a  eux  et  a  tour  heires  perenter  eux  engendres,  et  ceo  est  dit 

especial  taile*  But  yet  betweene  donees  in  frankmariage  and 
other  donees  in  speciall  taile  there  be  many  notable  diversities. 
If  the  king  give  land  to  a  man  and  a  woman,  and  the  heires  of 
their  two  bodies,  and  the  woman  die  without  issue,  yet  shall 
the  man  be  tenant  in  taile  apres  possibilities  But  if  the  king 
give  land  to  a  man  with  a  woman  of  his  kindred  in  a  frank - 
manage,  and  the  woman  dyeth  without  issue,  the  man  in  the 
2™  3'        er  king's  case  shall  not  hold  it  for  his  life,  because  the 


90Q. 


Am 


7IS.4. 16.         p22."l  woman  was  the  cause  of  the  gift;  but  t^*  otherwise 

L  a.  J  ifc  is  in  the  case  of  a  common  person,  if  lands  be  given 
to  a  man  and  a  woman  in  especiall  taile,  and  they  are 
divorced  causd  pr&contractus*  both  shall  hold  the  lands  for  their 
13  E.  3.  tit.  lives ;  but  in  [p]  case  of  frankmariage  if  they  be  so  divorced,  the 
as.  19  E.  3.  woman  8hall  enjoy  the  whole  land,  because  she  was  the  cause  of 
is*Ass?9a.  *°e  8^(0*  If  lands  holden  in  socage  [q]be  given  in  especiall 
19  A**.*  s.  *         taile,  and  the  donees  die,  the  issue  being  within  the  age  of  14 

6  £.3.  Ass.  45.  yeares,  [r]the  next  of  kinne  of  the  part  of  the  father,  or  of 
r^'  pi*  p*04^  the  part  of  the  mother  which  can  hap  the  custody  shall  have  it, 
Krril's  aHe.  but  m  cne  of  ^kma™ge  the  heire  of  the  part  of  the  mother 
[r]  17  H.  3." tit.  *haU  h&ve  it,  because  as  it  hath  been  said  she  was  the  came  of 

Gard.  146.  the  gift. 

07  E.  3.  79. 
(Pott.  88.  a.) 

Sect.  18. 


A  ND  note,  that  this  word  (Talliare)  is  the  same  as  to  set  to 
"^^  taintie,  or  to  limit  to  some  certaine  inheritance.     And  for  t 
limited  and  put  in  certaine,  what  issue  shall  inherite  by  force  a 
gifts,  and  how  long  the  inheritance  shall  endure,  it  is  called  in 


(1)  Keiho.  104,  b.    Accord.  Hal.  MSS.    See  also  ace.  Pejfc  Sect.  aA  ** 


L.  1.  C.  2.  Sect.  19.         Of  Fee  taile. 


[22.  a. 


[feodum  talliatum,  i.  e.  heereditas  in  quandam  certitudinem  limitata.  For 
if  tenant  in  generall  talk  dieth  without  issue,  the  donor  or  his  heires 
[may  enter  as  in  their  reversion  (2).  . 

lj4&D  note."     This  in  our  author,  throughout  his  three  (Ante,  17.  b.) 

bookes,  betokens  some  notable  point  of  instruction  worthy 

of  more  speciall  observation,  which  is  often  [s]  used  by  him,  as  W  Sect.  18. 

yon  may  perceive  by  the  Sections  noted  in  the  margent  (3).  j*7-  *••  **•  JjJ» 

90. 104. 108. 114. 116. 147. 158. 161. 168. 170. 183. 354. 979.  346. 387. 459.  467. 
618, 619. 637.  649. 670. 682. 684*  711. 717. 719. 738. 


«  Teodum  talliatum,  i.  e.  hcereditas  in  quondam  certitudinem 

limitata"  Here  our  author  doth  interpret  whsLtJeodum  talliatum 

is.      Of  all  the  estates  taile  most  coarcted  or  restrained,  that  I 

I:  finde  in  our  bookes,  is  the  estate  taile  in  39  Ass.  pi.  20,  where 

-.  lands  were  given  to  a  man  and  to  his  wife  and  to  one  heire  of 

|;  their  bodies  lawfully  begotten,  and  to  one  heire  of  the  body  of 

■'  that  heire  only :  this  case  being  adjudged  in  the  point  is  an 

;  exception  (some  say)  out  of  the  generall  rule  put  before  by 

■!  Littleton,  Sect.  13,  that  all  estates  taile  were  fee  simple  at  the 

.  common  law  ;  for  (say  they)  by  this  limitation  (hceredi)  in  the 

singular  number  the  donees  had  not  had  a  fee  simple  at  the 

common  law.     Vide  Registrum  Judicial*,  fo.  6,  a  gin  made  to 

a  man  et  foeredi  musculo  de  corpore  suo  (4). 


West.  9.  cap.  3. 
PLC0.951.11. 

39  Asa.  pi.  90. 
(1  Co.  66.  104* 
Ante,  8.  b. 
1  Ro.  Ab.  838.) 


Sect.  13.  Yid. 
PI.  Com.  fo. 
99.  b. 

Regtit  Judic 
fo.  6. 


Sect.  19. 

TN  the  same  manner  it  is  of  the  tenant  in  especiaU  taile,  $*c.  For  in 
•^  every  gift  in  taile  without  more  saying,  the  reversion  of  the  fee  simple 
is  in  the  donor.  And  the  donees  and  their  issue  shall  do  to  the  donor, 
and  to  his  heires  the  like  services,  as  the  donor  doth  to  his  lord  next 
nant,  except  the  donees' in  franhmarriage,  who  shall  hold  quietly 
4lU  manner  of  service  (unlesse  it  be  for  fealtiej  untill  the  fourth 

degree 


\paramontj 


[*)  Lord  Coke  seems  to  lay  too  much  stress  on  Littleton's  use  of  nota9  Sfc. 

words  of  a  like  kind.     In  the  edition  by  Lettou  and  M achlinia,  fyc. 

\y  omitted,  and  item  is  very  often  put  where  the  other  editions  have 

vice  versa1.     This  shews  how  very  uncertain  it  is  whether  any  pe- 

ought  to  be  attributed  to  such  words.     Indeed  where  they  really 

Littleton  himself,  they  must  in  general  be  too  slight  a  foundation 

considerable  inference. — [Note  131.] 

issue  in  tail  attainted  in  vita  patris ;  after  the  death  of  the  father 

r.mnnot  enter,  but  the  issue  if  pardoned  may  enter,  and  hold  as 

wmmiit,  subject  to  the  charges  of  the  father.  29  Ass.  61.     Hal.  MSS. 

fc  case  of  Richards  and  lady  Baraavenny,  9  Vern.  335,  the  court 

~  my  and  such  heir  of  her  body  as  should  be 

over,  to  be  an  estate  tail.    But  see  further 

tb  n.  4,  where  several  authorities  are  referred  to 

to  find  in  what  case  heir  in  the  singular  number 

\ivum. — [Note  133.] 

H 


22. a.  22.  b.]  Of  Fee  taile.      L.  1.  C.  2-  Sect.  19- 

degree  is  past,  and  after  the  fourth  degree  is  past  the  issue  in  the  fifth 
degree,  and  so  forth  the  other  issues  after  him,  shall  hold  of  the  donor 
or  of  his  heires  as  they  hold  over,  as  before  is  said. 

(9  Iut  331 .  *  Ttf  every  gift  in  Utile  without  more  saying,  the  reversion  of  the 
333*)  fee  simvL  is  in  the  donor"    This  is  wrought  by. the  con- 

struction or  the  statute  of  W.  a.  cap.  1.  which  hath  turned  the 
fee  simple  of  the  donee  into  a  particular  estate  of  inheritance) 
and  the  possibility  of  the  donor,  to  a  reversion  in  him 
expectant  upon  the  estate  taile,  &»  so  as  there  be  two  [""22."] 
inheritances  of  one  land :  yet  this  was  doubted  in  our  [_  b.  J 
[*]  "  E-  4-  *3-  bookes  [t],  and  there  resolved  according  to  Littleton. 
WewV  ck  iq  I  see  no  cause  wherefore  that  point  should  be  drawne  in 

Plfcom.  947,  question,  for  at  the  same  session  of  Parliament  (in  which  the 
948. 951.56a.  statute  de  donis  conditioncdibus  was  made)  vis.  ca.  3,  it  is  ex* 
a  E.  9.  tit.  pressly  said,  vd  per  donum  in  quo  reseroatur  reversio,  so  as  by 
***?*"'  '47*      the  judgment  of  the  same  parliament  a  reversion  was  settled  in 

3  2:  £3:    *•*««• 

46  E-  3*  so. 

(Post.  149.  b.  "  The  reversion  of  the  fee  simple  is  in  the  donor"  A  reversion 
Plowd.  151.  is(i)  where  the  residue  of  the  estate  always  doth  continue  in 
169. 196, 197.  him  that  made  the  particular  estate,  or  where  the  particular 
Cro,  Cht.  400.)  egjme  j8  derived  out  of  his  estate,  as  here  in  the  case  of  Litt. 

Tenant  in  fee  simple  maketh  gift  in  taile,  so  it  is  of  a  lease  for. 

life,  or  for  yeares.     If  a  man  extend  lands  by  force  of  a  statute 

merchant,  staple,  recognizance  or  elegit,  he  leaveth  a  reversion  in 

the  conusor.   But  since  Littleton  wrote,  the  description  must  be 

[a]  97  H.  8.       more  large  upon  the  statute  of  [a]  27  //.  8,  for  at  this  day,  if  a 

ca.  10.  man  seised  of  lands  in  fee  make  a  feoffment  in  fee,  (and  depart 

^*Ro  Abm*6a'    w**k  k*8  wno'e  estate)  and  limit  the  use  to  his  daughter  for  life, 

1  Co.  104!  b.      an^  a^er  ner  decease,  to  the  use  of  his-  sonne,  in  taile,  and  after 

9  Co!  91.  to  the  use  of  the  right  heires  of  the  feoffor ;  in  this  case,  albeit 

9  Ro.  Abr.417.  he  departed  with  the  whole  fee  simple  by  the  feofftnent,  and 

r  T*Ti?,8a  \i   limited  no  use  to  himselfe,  yet  hath  he  a  reversion  (a) ;  [b]  for 

97  E  q IP  n8  wnen8°ever  the  ancestor  takes  an  estate  for  life,  and  after  a 
94  E.  3. 36.  limitation  is  made  to  his  right  heires,  the  right  heires  shall  not  be 
40  E.  3.  purchasers.     And  here  in  this  case  when  the  limitation  is  to  his 

right  heires,  and  right  heire  he  cannot  have  during  his  life  (for 
non  est  hares  viventis)  the  law  doth  create  an  use  in  him  during 
his  life,  untill  the  future  use  commeth  in  esse,  and  consequently 
the  right  heires  cannot  be  purchasors ;  and  no  diversitie  when 
the  law  creates  the  estate  for  life,  and  when  the  party.  And  aJI: 
W  Tr.  31  E4I*.  thi8  was  adjudged  betweene  [c]  Fenwicke  and  Mitford  in  the 
^MitfordL10  *    *"D|>'8  bench  t  and  if  the  limitation  had  been  to  the  use  of  him-  , 
1  Leon  956.      scire  for  life,  and  after  to  the  nse  of  another  in  taile,  and  after  to'  , 
39  H.  8.  the  use  of  his  owne  right  heires,  the  reversion  of  the  fee  had  been'4 

Gord.  93.  in  him  because  the  use  of  the  fee  continued  over  in  him  (3I : tt*d? 

98  H.  8.  w 
Dier,  8, 9, 10.  Arc.  Buckenham't  case.  5  Marie.  Dter,  163.  (1  Ro.  Abr.  898.  Bio.  984.) 


(1)  By  what  words  a  reversion  will  pass,  see  Vin.  Abr.  Reversion,  Q. 
Com.  Dig*  Estates,  B.  13. 

(2)  Vid.  3  8f.  4  P.  %  M.  Dy.  134.  contra.     Hal.  M SS.    But  see  the 
cited  by  lord  Hale  in  the  next  note,  and  also  ante  12.  b.  and  note  a,  tfa 

(3)  Casus  Com.  Bedford,  M.  34,  35  Eliz.  Poph.  n.  8*     Feoffment  to 
of  the  feoffor  for  40  years,  remainder  to  B.  in  tail,  remainder  to  the  rtg** 


L.l.  C.2.  Sect.  19.        OfFeetaile.  [22.b. 

the  statute  doth  execute  the  possession  to  the  use  in  the  same 
pUght,  qualitie,  and  degree,  as  the  use  was  limited. 

[d]  If  a  man  make  a  gift  in  taile,  or  a  lease  for  life,  the  re-   [<n  1  H.  &  8. 
mainder  to  hie  own  right  heires,  tliis  remainder  is  roid,  and  he  4  H.  6.10. 
hath  the  reversion  in  him,  for  the  ancestor  during  his  life  beareth   £  ~jj  *?'"V 
in  his  body  (in  judgment  of  law)  all  his  heires,  and  therefore  it      nm  ej  *  "***" 
is  truly  said,  that  hare*  est  part  antecessoris.  And  this  appeareth 

in  a  common  case,  that  if  land  be  given  to  a  man  and  his  heires, 
all  his  heires  are  so  totally  in  him,  as  he  may  give  the  lands  to 
whom  he  will. 

[e]  So  it.  is  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  M  p«f,  5- 
niake  a  leap*  for  life,  the  remainder  to  the  heires  male  of  his   ™,rie  '5^. 
owne  body,  tins  is  a  void  remainder ;  for  the  donor  cannot  make  (j",s"flld  ■ ciK 
his  own  right  lie.ire  a  purchaser  of  an  estate  taile  without  departing  BcndWo 
of  the  whole  tee  simple  (a)  out  of  him  (4):  as  if  a  man  make  a  s*rj»m  in  hfc 

*" " "  it  in  fee  to  the  use  of  hinuelfe  for  life,  and  then  to  the  report  *greeih. 


e  of  the  heires  male  of  his  body,  this  is  a  good  estate  taile  CJjJ  "J*0-  i!3" 
executed  in  hinuelfe,  and  the  limitation  is  good  by  way  of  use,   \  n£fi?pZ4a.) 
because  it  is  raised  out  of  die  state  of  the  feoffees,  which  tbe 
feoffor  departed  with,  and  that  is  apparent,  for  a  limitation  of 

e  to  himselfe  had  without  question  beene  good. 


aile,  and 


a  man  make  a  feoffment  in  fee  to  the  use  of  himselfe  in    [/]  00E 


d  after  to  the  use  of  the  feoffee  in  fee,  the  feoffee  hath  no 
reversion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
estate  taile  executed  in  him  by  the  statute,  and  the  feoffee  is  in 
by  the  common  law,  which  is  worthy  of  observation. 

wT© 


ef the  feoffor.  It  it  the  old  reversion,  and  the  feoffor  may  devise  it ;  for  the  use 
returned  to  the  feoffor  for  want  of  consideration  to  retain  it  in  the  feoffee  till  the 
■  deaA  ofthe  feoffor.  Hal-  MSS.— See  the  earl  of  Bedford's  case  in  Poph.  3. 
Vid.37£.3.8.  4H.fi.a0.  41ASS.1.  9E.3.1+.  10  £.3.4.8.  Lands 
granted  by  A.  by  fine  for  the  life  of  A.  remainder  to  A.'t  right  heirs.  It  it  a 
reversion  u  A,  and  he  may  grant  it.  Hal.  MSS.  Dy.  937.  Fine  to  hatband, 
as  that  which  he  and  hit  wife  have  of  his  gift,  which  render  to  the  conusor  for 
life,  remainder  to  the  right  heirs  of  the  husband.  It  is  a  void  remainder,  and 
the  wife  turoroor  shall  have  it  for  life.     Hal.  MSS— [Note  134.] 

(a)  The  rule  against  a  man  making  bis  right  heir  a  purchaser,  extends  to 

fee  as  well  as  estate  tail,  nor  must  lord  Coke  be  understood  to  the  contrary. 

Remainder  and  Reversion,  amongst 

■ule  is  ingeniously  accounted  for  by 

d.Q.b.  11//.6.13.  DevisetoB. 
j  the  next  heir  of  the  devisor  and  the 
'.  Qussre  there  if  it  had  been  heirs 
weyance  to  A.  for  life,  remainder  to 
r  the  body  of  such  heir  male,  it  it 
;ular  number,  and  the  limitation  it 
s  case.  Use  limited  for  life  to  A. 
i.  and  the  heirs  male  of  the  body  of 
I.  has  a  tail  executed.  But  if  the 
nited  to  the  heirs  male  of  his  body, 
icfol  13.  Hodghinsont  case.  Hal. 
Hale's  MSS.  at  the  end  of  n.  6. 


23.  a.] 


Of  Fee  taile.        L.  1.  C.  2.  Sect.  19. 


[g]  *3  H.  7. 6.  &-  To  conclude  this  point,  [g]  whosoever  is  Seised  ["23. "1 
a8  H.  8.  Dier,    0f  j^,  j^  not  onjy  the  e8tate  0f  the  \m&  in  him,  I     a#"  J 

(3  Co.  8i.  b.      DUt  ^e  ™8nt  to  take  profits,  which  is  in  nature  of  the         * 
Cro.Jam.aoi.    use,  and  therefore  when  he  makes  a  feoffment  in  fee  without 
Pott.  Q71.  b.)     valuable  consideration  to  divers  particular  uses,  so  much  of  the 

use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  of 
reverter.  As  if  a  man  be  seised  of  two  acres,  the  one  holden  by 
knights  service  by  prioritie,  and  the  other  by  knights  service 

5  E.  4-  7*  holden  by  posterioritie,  and  maketh  a  feoffment  in  fee  of  both 
1  Co.  76. 84,  acres  to  the  use  of  himselfe  and  his  heires,  the  old  use  continues 
cliudiey  a"  Co.  m  ^m'  &D(^  t^ie  Prior*tie  an<*  posterioritie  remaine.  So  it  is  of 
56, 57, 58.  77,  lands  of  the  part  of  the  mother,  the  use  shall  goe  to  the  heire  of 
78.  4  Co.  92.    the  part  of  the  mother,  which  could  not  be,  if  it  were  not  the 

6  Co.  34. 43.      old  use,  but  a  thing  newly  created.     The  like  law  of  lands  of 

the  custome  of  Borough-English,  Gavelkind,  &c.  (1). 

"  The  donees  and  their  issue  shall  do  to  the  donor,  and  to  his 
heires  the  like  services,  as  the  donor  doth  to  his  lord  next  para- 
mount." The  reason  of  this  is,  that  when  by  construction  of  the 
said  statute  there  was  a  reversion  settled  in  the  donor,  for  that  the 
donee  had  an  estate  of  inheritance,  the  judges  resolved  that  he 
should  hold  of  his  donor,  as  his  donor  held  over  (2) :  as  if  the 
tenant  had  made  a  feoffment  in  fee  at  the  common  law,  the  feoffee 
should  have  holden  of  the  feoffor  as  he  held  over,  and  before 
the  statute  of  W.  2,  the  donee  had  holden  of  the  donor  as  of  his 
person,  and  now  of  him  as  of  his  reversion :  but  if  a  man  make  a 
(Post.  143.  a.)    leagefQr  jjfe  or  years,  and  reserve  nothing,  he  shall  have  fealtie 

only  and  no  rent,  though  the  lessor  hold  over  by  rent,  &c.  And 
this,  that  Littleton  saith,  is  regularly  true,  if  the  donor  maketh 
no  speciail  reservation,  for  then  the  speciall  reservation  excludes 
the  tenure  which  the  law  would  create.  As  if  tenant  by  knights 
service  maketh  a  gift  in  taile  reserving  fealtie  and  rent,  the 
donee  shall  hold  in  socage,  by  fealtie  and  rent,  and  not  by  knights 
service  (3).  But  if  a  man  hold  land  of  the  king  in  grand  ser- 
jeantie,  and  maketh  a  gift  in  taile  generally,  in  this  case  the 
donee  shall  not  hold  of  the  donor  by  grand  serjeantie,  because  no 
man  can  hold  by  grand  serjeantie,  but  of  the  king  only,  as  here- 
after shall  be  said  ;  and  therefore  seeing  grand  serjeantie  doth 
include  knights  service,  he  shall  in  that  case  hold  of  the  donor 

by 


(1)  See  further  on  this  subject  the  several  books  cited  ante  12.  btiR 
to  which  add  Prec.  in  Cha.  222.  319,  and  Plowd.  545,  and  note 
English  translation  of  Plowden.     It  may  be  an  useful  hint  to  ob 
the  English  edition  of  Mr.  Plowden's  Commentaries,  which  most  d 
bear  as  high  a,  character  as  any  book  of  Reports  ever  published  in 
has  a  great  number  of  additional  references  and  some  notes ;  and  tha 
these  are  generally  very  pertinent,  and  shew  great  industry  and  ju** 
the  editor. — [Note  136.] 

(a)  And  therefore  gift  in  tail  saving  the  reversion  tenend*  de  l_ 
dominis  feodi  per  servitia  debita  is  void,  and  the  donee  shall  hold  of  tl 
as  he  holds  over.  6  E.  3.  28.  45  E.  3  27.  2  E.  4.  5.  4  H.  6.  20.  ' 
nons  case.     Vid.  37  H.  8.  1 8.     Hal.  MSS — [  Note  1 37.] 

(3)  But  if  tenant  by  chivalry  makes  gift  in  tail  rendering  rent  only, . 
shall  be  chivalry,  but  ike  rent  accumulative.  Vid.  hie  52.  Dy  52.  Kt 
-Hal.  MSS.— [Note  138.J 


.  1.  C.  2.  Sect.  19.         Of  Fee  taile.  [23.  a. 

knights  service.     If  a  man  seised  of  land  in  the  right  of  his  fa  Ro,  Abr. 
e  ho] den  bj  knights  service  giveth  the  same  lands  in  taile  &°l0 
aeralry,  the  donee  shall  not  hold  of  him  by  knights  service) 
cause  his  wife  held  the  land,  and  he  had  nothing  but  in  her 
;bt-    And  in  that  case  the  baron  hath  gained  a  new  reversion 
•  wrong,  and  therefore  such  a  donee  shall  doe  fealtie  only  (4). 
d.  seised  of  two  acres  of  land  holdeUi  the  one  of  B.  by  knights  (Doctr.  Pise. 
rvice,  and  twelve  pence  rent,  and  the  other  of  C.  in  socage  63) 
i  one  pennie  rent,  and  makes  a  gift  in  taile  of  both  acres 
ihout  any  expresse  reservation  of  any  tenure.    In  this  case  the 
nor  hath  but  one  reversion.     And  yet  he  shall  make  several 
rwries,  because  there  be  severall  tenures  created  by  law  in 
ppect  of  the  severall  tenures  over :  and  the  avowrie  is  made 
respect  of  the  tenures. 

txird,  mesne  and  tenant,  the  tenant  holdeth  by  four  pence,  (a  Ro.  Abr. 
•J  the  mesne  by  twelve  pence,  the  tenant  makes  a  gift  in  taile  &010 
without  reserving  any  thing,  by  reason  whereof  he  holdeth  by 
four  pence,  in  respect  of  the   tenure  over.      Afterwards  the 
reversion  escheats,  now  shall  the  donee  hold  by  twelve  pence,  for 
the.  mesnaltie  which  was  four  pence  is  extinct,  and  the  law 
reserved  the  tenure  upon  the  gift  in  taile,  in  respect  of  the 
mesnaltie,  and  when  the  mesnaltie  is  extinct,  the  former  rent 
between  the  donor  and  donee  is  extinct  also ;  and  then  by  the  49  E.  a.  10. 
same  reason  that  the  donee  shall  take  advantage,  if  the  donor 
>er  services,  by  the 
holdeth  by  greater 


i  to  be  understood,  Bracton,  lib.  a. 

taritagium,  in  free  5j\*1- 

:  a  limitation  of  this  SJ™0*!!.  c"_,1  *  *" 

.        .  ,  rl«»,  lib.  3. 

for  the  reason  that  c«p.  n.fit  lib.6. 

t  be  free  marriage,  up.  9.   Vid. 

rth  degree  be  past  S«=t-  '7-  **■ 

rie  tenure  (except  <™"'^. 

n  it,  and  therefore  *»*«».»■> 
eely  till  the  fourth 
ee  more  of  this  in 


is  held  in  chivalry.  Vid.  4  H.  6. 
nd  gives  in  tail  to  C.  teho  makes 
shall  be  in  ward  to  A.  not  to  It. 


he  issue  shall  havejbrmedon  and 
warranty  and  acquittal  are  gone. 
Attornment  by  donee  in/rank- 


Sect. 
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Sect.  20. 

A  ND  the  degree*  in  frankmarriage  shall  be  accounted  in  this 
"**■  viz,  from  the  donor  to  the  donees  in  frankmarriage  the  first  degree, 
because  the  wife  that  is  one  of  the  donees  ought  to  be  daughter,  sister,  or 
other  cosen  to  the  donor.  And  from  the  donees  unto  their  issue  shall  be 
accounted  the  second  degree,  and  from  their  issue  unto  their  issue  the 
third  deoree,  and  so  forth.  And  the  reason  is,  because  that  after  every 
such  gift,  the  issues  of  the  donor,  and  the  issues  of  the  donees  after  the 
fourth  degree  past  of  both  parties  in  such  forme  to  be  accounted,  mag 
by  the  law  of  the  holy  church  entermarie  (1).  And  that  the  donee  in 
frankmarriage  shall  lie  said  to  be  the  first  degree  of  the  foure  degrees, 
a  man  may  see  in  a  plea  upon  a  writ  of  right  of  ward,  P.  31  2?.  3, 
where  the  pL  pleadetn  that  his  great  grandfather  was  seised  of  certaine 
lands,  frc.  and  held  the  same  of  another  by  knights  service,  Sfc*  who  gave 
the  land  to  one  Raphe  Holland  with  his  sifter  in  frankmarriage,  frc. . 

[a]  Vide  Sect    WHERE  Littleton  sakh  [a]  that   the   donees  in   frank- 

1 7- 1»  1 3B.  *68,    "  manage  Bhall  hold  by  fealtie  only  untill  the  fourth 

a&9  971.  733     &»  degree  be  past,  and  then  the  issue  in  the  fift  degree  f"23."l 

dial]  hold  of  the  donor  as  the  donor  holdeth  over,  L  b.  J 
[ft]  Glinvill.       [b]  ViHe  Bracton  ubi  supra,  Ita  quod  tile  cut  terra  sic 
lib.  7.  cap.  18.    datajuit,  nullum  indefaciatservitium  usque  ad  tertiumharcdem,  et- 
folTai.  *  *  a*       usque  (juartum  gradum,  ita  quod  tertius  hares  sit  inclusus.     AndJ 
Br'ittoii.c.  wg.    herewith  also  agreeth  Fleta  ubi  supra.     And  the  [<?]  learning  of1 
Fleu,  lib.  3.       degrees  set  out  in  the  civil  and  canon  law  (wherein  I  find  some 
cap.  1 1 .  fit  lib.  6.  difference)  is  worth  the  knowledge,  to  the  end  that  Littleton  and 
**P-  *■  the  law  in  this  case  may  the  better  be  understood,  which  I  will 

tU  J^'owJ0  wi?"  Kul  1  d*v"*e  mto  certam  nijes  ;  whereof  the  first  is,  that  a  per- 
31  £.3?CesM v\\,  *  *  80n  added  to  a  person  in  the  line  of  consanguinltie  tnaketh 
92.  31  £.3.  *  a  degree.  And  it  is  to  be  understood,  that  a  line  is  threefold, 
Gard.  116.  viz.  the  line  ascending,  descending,  and  collateral).  And  first 
91  H.  7. 30.       f^  example,  of  the  ascending  line,  take  the  sonne  and  add  the 

father,  and  it  is  one  degree  ascending ;  add  the  grandfather  to 

the  fauier,  and  it  is  a  second  degree  ascending. 

Rule  2.1      ^°  as  k°w  many  persons  there  be,  take  away  one,  and 
(Plowd.  444.)  *  you  have  the  number  of  degrees*    If  there  be  foure 

persons 

« 

(t)  Nota,  by  the  intent  qf  Littleton  in  some  cases  before  the  fourth  degree 
passes  from  the  donor  there  may  be  intermarriage,  ana  yet  the  land  ckau  be 
nolden  quit  till  it  be  passed    A.  gives  land  injrank-marriage  xvith  the  daughter  qft 
his  sister,  the  issue  of  A.  and  the  donee  may  intermarry  after  the  fourth  degree^ 
yet  the  fourth  degree  shall  not  be  passed  quoad  the  tenure.    Vid.  pag.  sequent 
A.  gives  to  the  daughter  of  N  in  frank-marriage,  C.  and  the  issue  of  N*  mi 
intermarry,  because  they  are  in  quinto  gradu  consanguinitatis,  yet  this  is  on 
the  first  degree  quoad  the  privilege  of  tenure.    Hal.  MSS.     There  is  somethn 
apparently  wanting  in  the  state  of  lord  Hale's  latter  case ;  for  it  is  not  * 
pressed  who  C.  is,  and  how  C  and  the  issue  of  N  are  related  in  the  J 
degree.    But  this  accidental  omission  may  be  easily  supplied,  and  the  doc! 
will  be  equally  intelligible  by  only  supposing  the  consanguinity  to  be  as  tow 
Hale's  case  requires. — [Note  141.  J  5, 

A 
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k  is  die  third  degree,  if  five  the  fourth,  for  one  must 
ceed,  and  then  you  have  the  decree.    Likewise  by  the  de- 
,  take  the  father,  and  ado  the  sonne,  and  it  n  one 
then  take  the  sonne  and  add  the  grandchild,  and  it  is 
the  second  degree ;  and  so  likewise  further.     Wherein  observe 
that  the  father,  son  and  grandchild,  albeit  there  are  three  per- 
sons, yet  they  make  but  two  degrees,  because  (as  it  hath  been 
said)  one  must  exceed  for  making  a  degree. 
*,     -.     It  is  to  be  noted,  that  in  every  line  the  person  must  (Vid.Stmt 

be  reckoned  from  whom  the  computation  is  made.    And  3*  H- 8:  «P»  38« 
there  is  no  difference  between  the  canon  and  civil!  law  in  the  J  j^SST" 
ascending  and  descending  line  (2) ;  for  those  whom  the  civilians  a6  u/g,  ^p> 
do  reckon  in  die  second  degree,  the  canonists  do  reckon  in  the  39.) 
first^) ;  and  those  whom  they  place  in  the  fourth, 

*  r  24.1  tne8e  pl***  t^  in  the  second.    Therefore  if  we  will 
1*1  know  m  what  degree  two  of  kindred  do  stand  accord- 

•  ing  to  the  chill  law,  we  must  begin  our  reckoning 
ifrom  one,  by  ascending  to  the  person  from  whom  both  are 

:'  branched,  and  then  by  descending  to  the  other  to  whom  we  do  (Plowd.  444.) 
county  and  it  will  appeare  in  what  degree  they  are.    For  ex- 
ample, in  brothers  and  sisters  sonne*,  take  one  of  them  and 
ascend  to  his  father,  there  is  one  degree ;  from  the  father  to  the 
m  grandfather,  that  is  the  second  degree ;  then  descend  from  the 
[[grandfather  to  hid  sonne,  that  is  the  third  degree ;  then  from  his 
*i*onoe  to  his  aonne,  that  is  the  fourth.    But  by  the  canon  law 
j  there  is  another  computation,  for  the  canonists  do  ever  begin 
Horn  the  stocke,  namely,  from  the  person  of  whom  they  do 
descend;  of  whose  distance  the  question  is.     For  example,  if 
the  question  be,  in  what  degree  the  sonnes  of  two  brothers 
stand  by  the  canon  law,  we  must  begin  from  the  grandfather 
and  descend  to  one  sonne,  that  is  one  degree ;  then  descend  to 

his 


(3)     A. 


-^v. 


B 


(2)  The  words  but  in  the  collateral  line  there  is  seem  necessary  to  the  sense 
of  this  passage ;  and  though  not  to  be  found  in  any  edition  of  lord  Coke's 
r,  were  probably  omitted  by  mistake. 

G.  and  A.  are  in  the  fourth  degree  per  utramque  legem. 

N.  and  K.  are  in  the  fourth  degree  by  the  canon  law,  but 

in  the  eighth  degree  by  the  civil  law.     N.  and  C.  are  in  the 

fourth  degree  by  the  canon,  in  the  fifth  by  the  civil  law. 

Vide  pro  computatione  graduum  consanguinitatis  juxta 

utramque  legem  Caus.  35.  qusest.  5.  pars.  2.  in  Decret 

Juxta  jura  canonica. — I.  Ascendentium  et  descendentium 

quot  sunt  persona?,  de  quibus  quaeritur,  computatis  inter- 

mediis,  prima  dempta,  tot  sunt  gradus  inter  eas.    II.  Pro 

collateralibus.      Ccllateralium  in  linea  aequali  quoto  gradu 

ite  communi,  toto  distant  inter  se  vel  sibi  attinent.    Collatera- 

uali  quoto  gradu  remotior  etistat  a  communi  stipite,  toto  inter 

civile — I.  In  linea  recta  ascendentium  et  descendentium 

de  quibus  quaeritur,  computatis  intermediis,  una  dempta,  tot 

eas.     II.  Collateralium.     1.  In  lined  aequali,  quoto  gradu 

roiur^>  stipite,  toto  duplicato  distant  inter  se,  vel  sibi  attinent ; 

3.  In  lined  insequali,  quot  sunt  persona?, 
ota  in  contractibus  matrimonialibus  compu- 
per  decretalem  Innocentis  tertii  in  concilio 
14a.] 

H4 
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his  sonne,  that  is  another  degree;  then  descend  againe  firoi 
the  grandfather  to  his  other  sonne,  that  is  one  degree ; 
descend  to  his  sonne,  that  is  a  second  degree ;  so  in  what  d< 
either  of  them  are  distant  from  the  common  stocke,  in  the 
degree  they  are  distant  betweene  themselves :  and  if  they  be 
equally  distant,  then  we  must  observe  another  rule.     In  wl 
degree  the  most  remote  is  distant  from  the  common  stocke,  k 
the  same  degree  they  are  distant  betweene  themselves,  and 
the  most  remote  maketh  the  degree.    And  albeit  the  donee 
a  cousin  in  the  third  or  fourth  degree  from  the  donor,  yet  if 
this  computation  it  maketh  the  first  degree :  gradus  didit 
£  gradiendoy  quia  gradiendo  ascenditur  et  descenditur.     And  thus 
much  of  the  civile  and  canon  law  is  necessarie  to  the  knowledge 
of  the  common  law  in  this  point  (i) :  and  herewith  agreeth  our 
author  in  the  words  following. 

"  The  issues  of  the  donor,  and  the  issues  of  the  donees  qfterihe 

fourth  degree  past  of  both  parties  in  suchforme  to  be  accounted,  mag 

by  the  law  of  the  holy  church  entermarie"    (Of  the  holy  Church) 

MBn^c.  119.  \d]So  as  hereby  it  appeareth,  that  the  computation  of  the 

ia?0!!  L  ..**  a.  oeirees  in  this  case,  must  be  according  to  the  canon  law.    But 

lib.  3.  cm.  11.  &    .    P  .  *     .  °.  ,     ^„„.  . 

lib.  6.C.1  *t Ig  necessarie  to  be  knowne  concerning  marriages  betweene 
[e]  3a  H.  8.  persons  of  kindred  one  to  another,  that  it  is  enacted  [e]  by  the 
ca.  38.  statute  of  33  H.  8,  that  no  reservation  or  prohibition  (God's 

law  except)  shall  trouble  or  impeach  any  marriage  without  the 
Leviticalf  degrees  (3). 

The  case  vouched  by  Littleton  in  31  E.  3,  you  shall  finde  • 
abridged  by  Fitz.  tit.  Gard.  116.  And  albeit  this  yeare  of  I 
31  E.  3,  was  never  in  print  till  Fitxherbert  did  abridge  it  and, 
publish  it  in  print,  anno  11  H.  8,  and  goeth  under  the  name  of 
broken  yeares,  yet  here  it  appeareth  by  our  author,  that  the 
same  is  of  authoritie  in  law,  as  hereafter  also  in  other  places 
shall  be  observed. 


(1)  See  further  as  to  consanguinity  and  the  manner  of  computing  its 
degrees  by  the  civil  and  canon  law,  Blackst  Law  Tracts,  8vo.  ed.  v.  1.  p.  14, 
and  173,  and  the  annotations  in  the  edit,  of  the  Corp.Jur.  Canon,  b v  the 
Pithan  on  that  part  of  Oratian's  Decretum  cited  by  lord  Hale,  and  Inst.  lib.  3- 
tit.  6,  et  Dig.  38.  tit.  10,  and  the  commentators  on  those  titles. 

(s)  The  following  passages  from  the  canon  law  are  in  Hal.  MSS. — Extrav. 
de  consang.  et  affin.  c.  9.  vir  qui  &  stipite  quarto  gradu  mulieri,  quae  ex  alio 
latere  distat  quinto,  licite  copulatur. — Nota  antiquitus  usque  ad  septimam 
generationem  nullus  de  sud  co^natione  ducat  uxorem.  Decret  3.  Causa 52. 
quaest.  3 .  can.  1 1 .  Sed  in  concilio  generali  sub  Innocentio  30  prohibitio  copula 
conjugalis  quartum  consanguinitatis  et  affinitatis  non  excedat,  viz.  in  collate* 
ralibus ;  sea  in  directe  ascendentibus  prohibetur  contractus  matrimonialis  it 
infinitum.  Extrav.  de  consanguinitat.  &c.  can.  8. — See  further  as  to  the  pro? 
hibition  of  marriages  for  affinity  or  consanguinity  in  Tayl.  Elem.  Civ.  L.  3141 
Inst  lib.  l.  tit  10.  Dig.  lib.  33.  tit.  3,  Cod.  lib.  5.  tit.  4.  Nov.  74.  Gibs.  Cod 
Jur.  Ecclesiast.  Anglican.  1st  ed.  v.  1 .  p.  494.  Burn.  Eccles.  L.  tit.  Marriage, 
Vin.  Abr.  Marriage.  E. — [Note  143.] 
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JND  all  these  entaUes  aforesaid  be  specified  in  the  laid  statute  of 
"  W.2.  Also  there  be  divers  other  estates  tn  taile,  though  tkey  be  not 
•y  txpresse  words  specified  in  the  said  statute,  but  they  are  taken  by  the 
qritk  of  the  same  statute.  As  if  lands  be  given  to  a  man,  and  to  his 
wa  males  of  his  bodie  begotten ;  in  this  case  his  issue  male  shall  inhe- 
it,  and  the  issue  female  shall  never  inherit,  and  yet  in  the  other  entailes 
foresaid,  it  is  otherwise. 

A  N  D  nil  these  e~ntailes  aforesaid  be  specified  in  the  taid  statute 
ofrV.Q."  Arid  so  it  appeareth  by  the  said  statute.  "  Also 
here  be  divert  other  estates  in  taile,  fyc.       And  herewith  agreeth 
"arboneT%  case,  33  Edu>.  g,  titulo  Taile,  5. 

That  the  cases  of  the  statute  are  set  down  but  for  examples  of 
■states  taile,  generall  and  special),  and  not  to  exclude  other 
Males  taile.     3  £.3.  32.     18  Ass.p.  5.     18  £.3.  46.     1  Mar.   *A8-»* 
EW,46.P\.Com.SeigniorBfflr*%scase,fo.35i.  ?or,ExempUi   Jg £,£„.  j. 
Ihutrant  non  restriitguiit  If  gem.  ,  uir.  t!i.  4e. 

E24.~]      **"  "^ouitie"ii  1  construction  made  by  the  judges,   /.co,-^, 
D    J  that  cases  out  of  the  letter  of  a  statute,  yet  being  within  3  Co.  31.) 
the  same  miscbiefe,  or  cause  of  the  making  of  the  same, 
■hall  be  within  the  same  remedie  that  the  statute  provideth  :  and 
the  reason  hereof  is,  for  that  the  law-makers  could  not  possibly  set 


an  and 
:s  issue 
not  kis 
1  donor 

AND 

18.36. 
'i.  464. 

Exposiu 

a*  £.3. 
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iVD  tn  owe  where  lands  or  tenements  be  given  to  a  man,  and  to  the 
heires  males  of  his  bodie,  and  he  hath  issue  two  sonnes,  and  dieth, 
and  the  eldest  son  enter  as  heire  male,  and  hath  issue  a  daughter,  and 
dieth,  his  brother  shall  have  the  land,  and  not  the  dauahter,for  that  the 
brother  is  heire  male.  But  otherwise  it  is  in  the  other  entailes,  which 
are  specified  in  the  sayd  statute. 

'"THESE  two  Sections,  or  any  thing  therein,  do  need  no  expla- 
nation, in  respect  they  shall  be  also  explained  hereafter  in  the 
next  Section,  saving  onely  these  words  (who  ought  to  inherit  J 
are  verie  observable,  for  they  implie  a  diversitie  betweene  a  diacent 
(Post  164.         and  a  purchase.    For  when  a  man  giveth  lands  to  a  man  and  the 

I  Co.  103,104.)  heires  females  of  his  body,  and  dyeth,  having  issue  a  son  and  a 
(Hob.  31.)  daughter,  the  daughter  shall  inherit;  for  the  will  of  the  donor 
[g]  9  H.  6. 94.     (the  statute  working  with  it)  shall  be  observed     But  in  case  [g] 

I I  H.  6. 13, 14.  of  a  purchase  it  is  otherwise:  for  if  A.  have  issue  a  sonne  and 
37  H.  8.  Br.  tit.  a  daughter,  and  a  lease  for  life  be  made,  the  remainder  to  the 

Nam?**' &40.  heire8  female8  of **  bodie of  A •  A-  dieth> the heire  female  can 
Dyer,  93'.  ta^ce  nothing,  because  she  isnot  heire  (3) ;  for  she  must  be  both 

S3  £1.  374.    Shell/a  cue,  1  Co. 

heire 


(3)  A.  hath  issue  a  son  and  a  daughter.  The  daughter  marries  B.  and  has 
issue  two  daughters.  A.  devises  to  his  son ;  but  if  he  die  without  issue  my  land 
shall  go  to  my  right  heirs  of  my  name  and  posterity,  and  dies.  The  son  dies 
•without  issue.  Ruled,  that  the  land  shall  not  go  to  the  uncle,  far  though  of  his 
name,  he  is  not  heir,  for  the  issue  of  the  daughter  is  heir.  H.  11  Jac.  C.  B. 
Counder  and  Gierke,  Ma.863,  and  Hob.  qq.  Hak  MSS— See  the  same  case 
in  1  Brownl.  1  up,.— This  case  of  Gounder  and  Gierke  is  apparently  eked  by 
lord  Hale  in  confirmation  of  lord  Coke's  position-astothe*nece8sity  of  being 
heir  as  well  as  female,  in  order  to  take  by  purchase  under  a  limitation  to  the  __j 
heir  female ;  and  it  is  observable,  that  there  is  not  one  word  in.  lord  Hale's  ~\ 
note  intimating  the  least  disapprobation  of  the  doctrine.  However,  it  so  j 
happens,  that  in  more  modern  times  the  propriety  of  this  doctrine  has  been 
questioned  by  very  respectable  persons,  who  have  treated  it  as  equally 
unsupported  by  reason  and  authorities  of  law;  But  perhaps  this  censure  of 
lord  Coke  may  have  been  too  hasty ;  and  it  may  be  doubted,  whether  there 
is  a  passage  in  all  his  works,  more  capable  of  standing  the  severest  test  of 
modern  criticism.  Therefore  the  remainder  of  this  note  shall  be  employed  in 
the  defence  of  lord  Coke's  doctrine,  and  in  explaining  the  qualifications  with 
which  it  ought  to  be  understood;  and  for  this  purpose  it  shall  ba  fan  " 
examined,  first  as  a  reasonable  rule  of  construction,  and  secoadtyr  fejr 
authorities  and  determined  cases. 

When  land  is  given  to  the  heirs  female  of  the  body  of  one,  either 
any  preceding  estate,  or  not  having  a  preceding  estate  of  freehold* 
cannot  be  construed  as  giving  an  inheritable  quality  to  an  estate 
and  limiting  the  course  of  descent,  but  necessarily  must  operate 
taker  as  a  descriptio  persona  and  name  of  purchase ;  and  lord  C 
means  nothing  more,  than  that  those  claiming  under  such  a  des< 
fully  answer  to  it,  and  consequently  that  such  as  have  only  half 
lion  should  be  excluded.     Now  it  is  to  be  considered,  th^ 
consists  of  two  parts,  one  requiring 'that  the*  donee  Should  be 
that  the  donee  should  be  female;  and  if  being  heir  without  b 
not  give  a  title,  why  on  the  other  hand  should  beingfemale,  wit 
V»V,  be  sufficient  ?     It  is  not  a  solid  objection  to  lord  Coke  ' 
instruction  is  strict,  literal,  and  founded  on  a  rigid  adherer*- 


f 
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hem  tad  btdre  tattle,  which  the  ii  not,  because  the  brother  if 
hem,  tad  therefore  the  will  of  the  giver  cannot  be  observed, 
became 


ue  enaonsnea  sense  oi  ui  wimi»,  unu-a 
circumstances  to  shew  a  different  sen* 
md  lord  Coke  apparently  intends  to  p 
it  ha*  been  observed,  (hat  where  heirt f; 


and  technical  aenae  of  words ;  because  it  i>  reasonable  to  presume  in  favour  of 
the  established  sense  of  all  words,  unless  there  are  other  words  or  some  special 
n  the  mind  of  the  person  using  them, 
o  put  a  case  in  which  neither  occur.    But 
e  heir*  female  of  the  body  are  words  of  Imitation, 
a  female  may  take  by  descent  as  special  heir,  though  not  heir  general ;  and  it  is 
asked,  why  should  not  the  same  person  be  equally  capable  of  taking  by  pur- 
chased    This  objection  is  plausible  but  not  unanswerable.  Where  he\ irs female 
of  the  body  are  words  of  limitation,  they  are  necessarily  used  to  regulate  the 
succession  in  a  special  manner,  which  object  of  the  donor  cannot  be  attained 
without  a  continual  exclusion^  heirt  general  when  they  happen  to  be  males; 
and  this  establishment  "of  a  new  kind  of  heirship  is  a  ground  for  presuming  that 
the  donor  by  heirt  means,  not  those  who  are  so  by  the  general  law  of  descent, 
but  those  who  are  so  according  to  the  special  course  of  descent  he  professes 
to  introduce.     But  where  heirs  female  are  only  words  of  purchase,  they  are 
used  to  describe  who  shall  take  the  estate  at  one  particular  time  and  in  one 
instance,  and  establishing  a  new  course  of  succession  is  not  the  object  in  view; 
and  it  not  being  so,  the  ground  of  presumption,  which  governs  the  former 
case,  is  wanting.    But  it  may  be  insisted,  that,  in  the  case  put  by  lord  Coke, 
heirs  female  of  the  body  bare  a  double  effect,  and  after  operating  as  words  of 
purchase,  operate  a  second  time  as  words  of  limitation,  and  being  allowed  to 
point  at  an  heir  special  in  their  latter  application,  ought  to  have  the  same  con* 
struction  in  the  former ;  for  in  tuch  a  case  it  would  be  strange  to  suppose,  that 
heirt  female -wen  used  in  two  different  senses.     This  is  refining  on  the  ob- 
jection made  to  lord  Coke's  doctrine,  and  placing  it  on  a  stronger  light  than  it 
hitherto  appears  to  have  been  urged.     But  even  in  this  shape  the  objection 
would  not  prove  any  thing  absurd  in  lord  Coke's  general  doctrine,  and  would 
only  shew  that  he  bad  chosen  an  improper  example  for  its  illustration,  and 
that  he  should  have  stated  a  case  in  which  heirt  female  can  only  operate  as 
words  of  purchase,  as  where  a  gift  is  made  to  the  heirt  female  of  the  body  of  A. 
and  their  heirt,  or  the  heirt  of  their  bodies-     80  much  for  the  propriety  of  lord 
Coke's  doctrine  independently  of  authorities ;  but  if  it  is  compared  with  them, 
it  will  appear  still  more  defensible,  and  by  them  it  is  even  applied  to  the  same 
•art  of  om  as  is  stated  by  him.    The  necessity  of  being  actually  heir  in  the 
strict  sssttsiof  the  word,  to  take  by  purchase  under  that  description,  appears 
order  of  eases  consists  of  those,  by 
given  to  A.  for  life,  with  remainder 
d  A.  dies  before  B.  or  B.  is  attainted 
he  remainder  becomes  void.     In  the 
,ng  at  the  determination  of  die  par* 
r  to  the  description  of  his  heir,  for 
3  jt  is  so,  because  B.'tt  attainder,  by 
an  heir.     Now  in  both  these  cases 
m  the  rigid  sense  of  the  word  heirst 
it  in  the  first  case,  and  of  such  person 
der  in  the  second,  as  there  is  for  pre* 
e  case  of  a  gift  to  the  heirs  female  ; 
ities,  that  thejudges  of  modern  times 
ase  of  last  mus,  exeepi  when  induced 
:  additional  words  strongly  expressive 
laud  is  devised  to  the  heir  mate  of  A. 
tec,  Br*.  Abr.  Done,  61,  the  case  of 
James 
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because  here  is  no  gift,  and  therefore  the  statute  cannot  worke 
thereupon*    And  so  it  is  if  a  man  hath  a  sonne  and  a  daughter, 

and 


Jamesand  Richardson,  Pollexf.  457,  that  of  Burdiett  and  Durdant,  2  Ventr.31 1, 
. Darbison  and  Beaumond,  in  Vin.  Abr.  Devise,  U.  b.  pi.  5,  but  more  accurately 
in  1  P.  Wms.  229,  and  Fortesc.  Rep.  18,  and  that  of  Frogmorton  and  Wharrey, 
Wils.  vol.  2.  part  3.  page  125,  ana  144.  See  further  Vin.  Ab.  Remainder,  I. 
—Another  series  of  authorities,  conformable  to  lord  Coke's  doctrine,  consists 
of  cases,  in  which  it  has  been  agreed,  that  where  heir  is  a  word  of  purchase, 
the  heir  at  common  law  shall  take  Gavelkind  or  Borough  English  land,  unless 
the  customary  heir  is  expressly  mentioned,  though  if  used  as  a  word  of  limitation, 
the  customary  heir  shall  take  without  being  named.  See  Bro.  Abr.  Distent ,59. 
See  also  ante,  10.  a.  and  n.  4.  there,  and  the  case  of  Starkey  and  Starkey, 
Trin.  19  G.  2,  in  the  Exch.  5  N.  Abr.  404.  This  rule  in  respect  to  customary 
land  is  a  very  cogent  argument  for  lord  Coke  in  point  of  authority;  for 
the  property  which  is  the  subject  of  the  gift,  furnishes  a  very  colourable 

Eitence  for  preferring  the  customary  heir ;  and  the  peculiar  descent  of  the 
d  by  force  of  the  custom  in  the  person  who  thus  takes  by  purchase  is 
precisely  the  same  sort  of  argument  for  the  customary  heir,  as  those  who 
differ  from  lord  Coke  draw  from  the  special  descent  by  force  of  the  gift  where 
heirs  female  of  the  body  are  words  of  limitation.  On  a  nice  comparison  it  will 
be  found,  that  the  analogy  between  the  gift  of  the  customary  land  to  heirs,  and 
the  gift  of  common  law  land  to  heirs  female  of  the  body,  is  almost  perfect ;  for 
in  both  cases  the  words  operate  first  as  words  of  purchase,  and  then  as  words 
of  limitation ;  and  as  in  tne  latter  case  the  heir  female  by  purchase  must  be  ir- 
the  heir  at  common  law,  and  the  heir  by  descent  must  be  a  special  heir,  according  ''  ■ 
to  the  course  of  descent  prescribed  by  the  donor,  so  in  the  former  case  the 
heir  by  purchase  is  the  heir  at  common  law,  and  the  heir  by  descent  is  the  heir 
special  according  to  the  custom. — But  the  authorities  of  the  third  kind  are 
those,  which  occur  in  respect  to  gifts  to  heirs  male  or  female,  and  therefore 
imply  more  closely.  Of  these  the  earliest  is  John  Farringdon's  case,  9  H.  6. 23. 
and  11  H.  6.  12.  in  which  one  question  was,  whether  a  great-grandson  could 
take  by  purchase  under  a  remainder  devised  to  the  testator's  next  heir  male  and 
the  heirs  male  of  his  body,  the  great  grandson's  mother,  who  was  the  testator's 
heir  general,  being  alive  when  the  estates  precedent  to  the  remainder  deter- 
mined. The  case  was  argued  twice,  but  there  is  an  adjornatur  in  the  Year 
Book,  and  what  was  the  opinion  of  the  court  is  not  any  where  mentioned ;  but 
there  is  reason  for  supposing,  that  it  was  against  the  remainder;  for  in  20  H.  6. 
44.  Newton,  then  a  judge,  though  he  had  before  argued  as  counsel  for  the 
remainder  in  Farringdon  s  case,  lays  it  down  as  clear  law,  that  if  land  ~~  ~* — 
to  A.  for  life,  remainder  to  the  right  heirs  male  of  the  body  of  B.  ta 
them  and  their  heirs  for  ever,  the  son  of  a  daughter  of  B.  bein 
may  take  notwithstanding  he  makes  out  his  description  through 
and  Fortescue,  chief  justice,  assents  to  the  position.  This  cons 
heirs  male  of  the  body  as  words  of  purchase,  being  attended  to,  will 
almost  necessarily  to  be  a  clear  authority  with  lord  Coke  ;  for  it  s 
as  words  of  purchase  they  describe  males  being  also  heirs  general,  < 
words  of  limitation  it  is  agreed  they  have  a  different  import,  and  s* 
males  as  shall  be  heirs  special  according  to  the  particular  course 
marked  out  by  the  donor,  though  they  do  not  happen  to  be  hei 
which  distinction  is  the  whole  amount  of  lord  Coke's  doctrine, 
authority,  which  is  in  Bro  Abr.  Done,  61,  applies  more  directly. 
Brooke,  after  mentioning  the  difference  taken  by  Ellerker  in  F 
case  between  descent  and  purchase,  adds  in  confirmation  of  it,  t 
master  of  the  Rolls,  an  antient  apprentice,  there  is  a  difference  ' 


". 


■  L.  1.  C.  2.  Sect.  22  &  23.     Of  Fee  taile.  [24.  b. 
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H  ferules  of  the  bodie  of  Iter  father,    the  daughter  shall   take  ^^  2}-£2* 
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foaatwn  to  a  man  and  his  heirs  female,  fyc.  and  a  gift  to  a  stranger  the 


to  the  heirtfemalet  of  another,  for  there  heirs  in  deed  mutt  be  tehe*  the 
remaimler  fallt,  and  otherwise  the  remainder  it  void  for  ever.    The  aame  doc- 
irine  is  in  Plowd.  Quaer.  87,  and  133,  and  the  very  learned  author  illustrate*;  it 
bj  t  case,  the  same  as  that  stated  by  lord  Coke.     In  Quart  87,  the  words 
of  the  book  are,  If  a  remainder  it  appointed  to  the  right  heirt  female  of  the 
body  of  I.  g.  xcho  dies,  having  a  ton  and  daughter,  the  remainder  shall  be  void; 
became  the  daughter  cannot  nave  it,  in  regard  that  the  it  not  heir,  though  the  be 
female.    The  next  authority  is  Shelley's  case,  which  arose  between  the  second 
son  of  Edward  Shelley  and  a  posthumous  son  of  Edward's  deceased  eldest  bod. 
One  point  was,  whether  the  second  son  could  take  by  purchase,  under  a  re- 
mainder to  the  heirt  male  of Edward 't  body,  and  the  hetrt  male  of  the  bodies  of 
nek  heirt  male,  in  which  case  his  estate  would  not  hare  been  devested  by  the 
birth  of  the  posthumous  son  of  his  brother,  the  eldest  son  having  left  a  daughter, 
who  at  Edward's  death  was  bis  heir  general.     Judgment  was  given  against  the 
second  son ;  but  from  the  report  of  lord  Coke  and  More,  it  seems  not  to  have 
been  absolutely  requisite  to  have  decided  whether  the  second  son  could  take 
by  purchase;  for  the  judges  held,  that  on  account  of  the  preceding  use  for  life 
to  Edward,  the  remainder  operated  as  words  of  limitation,  though  Edward 
died  before  the  use  to  him  could  arise,  and  that  so  the  second  son  took  in 
course  and  nature  of  a  detcent,  till  the  birth  of  his  brother's  posthumous  son, 
who  then  became  entitled.     See  Mo.  140,  and  1  Co.  106.     However,  lord 
1  Dyer  in  his  report  of  the  case  places  the  remainder  in  both  points  of  view,  and 
besides  observing  that  by  detcent  the  second  son  could  only  take  the  remain- 
der  till  the  birth  of  bis  elder  brother's  posthumous  son,  also  says,  that  he  could 
not  have  it  as  a  purchaser,  because  he  via*  not  heir  of  the  body  of  hit  father,  for 
the  daughter  of  the  eldest  ton  mat  heir  general,  and  the  second  ton  was  not  heir 
male  of  the  body  of  his  father  unlets  he  tool  heir  as  well  at  male.     These  words 
from  lord  Dyer,  when  it  is  considered  that  he  was  one  of  the  judges  on  whose 
opinion  Shelley's  case  was  decided,  and  that  they  are  introduced  to  explain 
the  reason  of  the  judgment,  are  very  strong  evidence,  that  the  judges  in 
Shelley's  case  gave  their  sanction  to  lord  Coke's  doctrine  in  the  full  extent  of 
it,  that  is,  in  the  case  of  a  gift  where  heirs  male  of  the  body  were  both  words 
of  purchase  and  of  limitation  ;  and  lord  Dyer's  authority  ought  to  have  the 
pester  weight,  because  he  is  not  contradicted  by  any  other  report  of  the  same 
out ;  not  even  by  lord  Anderson,  who  was  counsel  for  the  second  son,  for 
;ount  of  the  reasons  of  the  judgment,  by 
ed  in  court.     See  1  And.  71.     Accord- 
's case  as  having  determined  the  point, 
lhurst's  case,  Mich.  7  Jam.  is  the  next 
1  to  executors  till  900/.  should  be  raised 
three  daughters,  and  afterwards  to  his 
sard  was  found  by  special  verdict  to  be 
bench  held  that  he  could  not  take  the 
rs  were  the  heirs  general ;  and  in  Easter, 
1  in  the  exchequer  chamber.     This  case 
will,  and  the  testator,  in  the  devise  to 
*ral,  which  no  doubt  was  urged  as  a  cir- 
meant  a  special  kind  of  heir,  and  might 
strict  sense  of  heir  without  overturning 
34,  and  Palm.  50.     Counden  and  Clerke 
le  beginning  of  this  note  is  another  case 
where 
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»■  nothing  but  an  estate  for  life,   because  there  is  p25.T 
no  such  person,  she  being  not  heire.    But  where  a  gift  I        J 
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where  a  devise  to  heirs  male  could  not  take  effect,  because  the  heirs  general 
werejemales ;  and  this  judgment  appears  to  have  been  also  affirmed  on  error 
in  B.  R.     See  Jenk.  Cent.  294.     There  are  several  modern  determinations  to 
the  same  purpose.    In  Southcott  and  Stowell,  which  was  adjudged  about  the 
29  of  Cha.  a,  one  having  two  sons  covenanted  to  stand  seised  to  the  use  of  the 
eldest  in  special  tail  male,  remainder  to  the  heirs  male  of  the  covenantor,  or 
according  to  one  report  of  the  case  the  heirs  male  of  his  body,  and  for  want 
of  such  issue  to  his  own  right  heirs.     The  eldest  son  dies,  leaving  a  son  and 
daughter ;  the  covenantor  dies,  and  then  the  son  of  the  covenantor's  eldest 
son ;  and  the  question  was,  whether  the  second  son  or  the  daughters  of  the 
eldest  son  should  have  the  estate.    The  court  determined  in  favour  of  the 
second  son,  because  the  grandson  survived  the  grandfather,  and  being  heir 
general  as  well  as  male  could  take  either  by  purchase  or  descent  on  his  death, 
and  therefore  it  was  immaterial  whether  an  estate  for  life  arose  to  the  cove- 
nantor by  implication  or  not ;  but  it  was  agreed  by  the  whole  court,  and  even 
by  the  counsel  for  the  second  son,  that  if  the  grandson  had  not  survived,  the 
second  son  could  not  have  taken  by  purchase,  because,  his  nieces  would  have 
been  heirs  general,  and  consequently  he  could  not  have  been  complete  heir. 
See  1  Freem.  216.  225.     1  Mod.  226.  237.     2  Mod.  207,  and  3  Kebl.  704.. 
In  1695,  lord  keeper  Somers,  in  the  case  of  Starling  and  Elrick,  decreed  against 
one  who  claimed  to  take  by  purchase  under  a  devise  to  heirs  male,  because 
a  female  was  the  heir  general.    See  Prec.  in  Chanc.  54.     The  case  of  Ford  and 
lord  Ossulston,  which  was  determined  in  Mich.  7  Ann.  by  the  king's  bench* 
is  still  stronger ;  for  in  that  one  Ford  having  issue  three  sons  and  a  daughter, 
and  also  a  brother,  devised  to  his  three  sons  successively  in  tail  male,  with 
remainder  to  his  own  right  heirs  male  for  ever,  and  the  three  sons  being  dead 
without  issue,  the  whole  court  held,  that  the  brother  could  not  take  as  male 
heir,  1,  because  a  devise  to  heirs  male  operates  as  a  limitation  to  heirs  male 
of  the  body,  and  the  brother  could  not  be  heir  male  of  the  devisor's  body : 
2,  because  the  remainder  to  the  heirs  male  were  words  of  purchase,  and  by 
purchase  the  brother  could  not  take  as  heir  male,  his  niece  being  the  heir  at 
common  law ;  and  so  jealous  was  lord  chief  justice  Holt  of  departing  from  the 
established  doctrine,  that  notwithstanding  the  special  circumstances  in  the  Case 
of  Pybus  and  Mitford,  which  will  presently  be  stated,  he  doubted  the  authority 
of  that  case.     See  3  Salk.  336.     11  Mod.  189,  and  Vin  Abr.  Devise,  U.  b. 
pi.  2.  in  marg.     The  doctrine  was  thought  to  be  so  firmly  settled  by  this  last 
case,  that  in  1722  lord  ch.  Macclesfield,  in  Dawes  and  Ferrers,  which  was 
a  case  similar  to  that  of  Ford  and  Ossulston,  interrupted  the  counsel  for  the 
person  claiming  as  heir  male,  by  saying  that  he  would  not  suffer  the  bar  to  dis* 
pute  what  was  the  land-mark  and  foundation  of  the  law ;  adding,  that  in  the 
case  of  Ford  and  lord  Ossulston  the  point  had  been  determined  on  trials  at  bar 
in  every  court  in  Westminster  Hall,  and  appeared  to  be  so  very  plain  a  case,  that, 
in  the  kings  bench  the  plaintiff9 s  own  counsel  would  not  ask  a  special  verdict* 
See  2  P.  wms.  1,  and  Prec.  in  Chanc.  54.     However  it  was  not  though^ 
proper  to  acquiesce  in  this  opinion  of  lord  Macclesfield,  and  a  bill  of  review! 
being  brought  to  reverse  his  decree,  lord  ch.  Hardwicke  directed  a  case  for 
the  opinion  of  the  king's  bench :  but  the  four  judges  of  that  court  followed 
lord  Macclesfield,  and  the  person  under  whom  the  claim  was  made  not  being 
heir  general,  they,  in  February  1743,  certified,  that  lie  could  not  take  by  thi 
description  of  right  heir  male.     See  the  certificate  in  Vin.  Abr.  Devise,Vf.  b.  id, 
a  note  on  pL  1 3.    Such  is  .the  list  of  grave  authorities  which  confirm  lord  CokelT, 
doctrine  as  to  the  necessity  of  being  very  heir,  in  order  to  take  by  purchase 

under, : 
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wider  the  description  of  fair  male  or  heir  Jtmaie,  whether  of  the  body  or  not ; 
md  if  ihey;  wanted  aid  from  his  name,  it  will  scarce  be  denied  by  the  coldest 
tf  his  admirers,  that  his  private  opinion  on  a  point  of  law  he  had  so  full;  con- 
sidered, will  even  in  these  times,  when  perhaps  we  are  too  apt  to  decry  those 
ancient  authors  whose  writings  are  still  the  grand  sources  of  information  and 
infraction,  be  no  imd  addition  to  their  weight.     However  it  must  bo  con- 
fenwi,  that  there  are  some  cases,  in  which  the  doctrine  has  been  deviated 
'htm ;  but  all  of  them,  except  one,  are  determination*  tince  his  time,  and  be- 
sides, most  of  them  may  rather  be  deemed  exception*  to  lord  Coke's  general 
™fe,  than  proofs  of  its  non-exitttna.     The  earliest  of  these  is  a  case  in  the 
time  of  Elizabeth,  and  cited  by  lord  Hale  in  Pgbtu  and  Mitford,  1  Ventr.  381. 
A  ton  of  the  testator's  brother  was  admitted  to  take  under  a  devise  to  the  tes- 
tator's heir  male,  though  he  left  three  daughters ;  but  the  reason,  was,  because 
the  testator  introduced  the  devise  with  taking  notice  that  his  brother  had  left 
a  son,  and  that  he  himself  had  three  daughters  who  were  his  right  hart,  and 
he  also  gave  die  daughters  9,000/.  on  condition  not  to  trouble  the  heir.     In 
this  case  the  special  intent  of  heir  male  ia  so  marked  by  the  other  words,  as 
clearly  to  take  it  out  of  the  general  rule;  and  that  lord  Hale  meant  to  cite  it 
as  an  exception  appears  from  his  saying,  that  it  is  not  inconsistent  with  Counden 
and  Cltrte.     See  1  Ventr.  382.     Bowman  and   Yates,  1  Cha.  Cas.  145,  ia 
another  case  which  was  determined  on  ipecial  circumstances ;  for  the  son  of 
a  second  marriage  was  allowed  to  take  a  rent  charge  under  a  limitation  to 
heirs  male  by  a  second  wife,  though  not  strictly  heir,  there  being  a  son  of  the 
first  wife,  because  the  settlement  was  apparently  made  as  a  provision  for  the 
issue  of  the  second  marriage.     The  case  of  Pybus  and  Mittbrd,  adjudged 
36  Ch.  a,  is  liable  to  a  similar  observation.     One,  who  had  issue  two  sons  by 
two  different  wives,  covenanted  to  stand  seised  to  the  use  of  the  heirs  male  of 
his  body  by  his  second  wire.     The  point  determined  by  three  judges  against 
sns  was,  that  an  use  arose  to  the  covenantor  for  life,  and  that  so  the  limitation 
to  his  heirs  male  on  the  body  of  his  second  wife  being  a  remainder  in  tail 
special  executed  in  him,  his  son  by  the  second  wife  took  by  dotcent  as  special 
heir ;  but  Hale,  chief  justice,  held,  that  the  son  of  the  second  wife,  though, 
not  heir  general,  might  have  taken  by  purchase,  and  according  to  Ventns* 
Wild,  justice,  was  of  the  same  opinion,  though  another  book  mentions,  that 
in  this  respect  all  die.  three  other  judges  differed  from  lord  Hale.    Sea 
1  Freem.  370,  371.     But  the  reasoning  of  lord  Hale  shews,  that  he  did  not 
sssbs  to  stake  Coke's  general  doctrine,  and  that  he  founded  himself  on  the 
inguished  it,  by  observing  that  the 
wife,  and  that  the  covenantor  bad 
his  heir  general,   there  being  a  pro- 
d,  after  the  death  of  the  son  by  the 
;aining  31,  pay  i,aoo£  for  the  cove- 
1  cease  1  and  for  these  two  reasons 
be  a  tpecial  heir.    See  Pybus  and 
9.     Raym.  aa8.     1  Mod.  191.  159. 
in  which  last  book  the  case  is  most 
I  W.  3,  toe  circumstances  were  still 
per's  state  of  the  case  the  testator 
be  afinude,  hit  heir  male  should  pay 
it ;  words  manifestly  implying,  that 
heir  in  contradistinction  to  the  heir 
9rd  Coke's  general  role  as  to  being 
"  t  it  must 


25.  a.] 


Of  Fee  laile.      L.  1.  C.  2.  Sect.  22  &  23; 

the  donee  being  the  first  taker  is  capable  by  purchase,  and  the 


be  owned,  that  there  is  a  case  in  which  the  doctrine,  after  a  very  solemn 
cussion,  received  a  most  severe  attack  from  a  judge  of  the  highest  authority. 
This  happened  in  the  famous  case  of  Brown  and  Barkham,  determined  by  lord 
chancellor  Cowper ;  who  held  a  younger  brother  to  be  capable  of  taking  as 
heir  male  under  a  devise  to  the  heirs  male  of  the  body  of  the  testator  s  great- 
grandfather, though  the  daughter  of  an  elder  brother  was  heir  general,  and 
instead  of  founding  his  decree  on  special  circumstances,  which  were  not 
wanting  in  the  case,  most  expressly  denied  lord  Coke's  distinction  between 
descent  and  purchase.     See  Prec.  in  Cha.  442. 461.    Gilb.  Rep.  1 16. 131,  and 
1  Stra.  35.     But  lord  Cowper's  decree,  notwithstanding  his  high  character, 
was  not  acquiesced  in;  for  in  November  1741  the  same  case  was  brought,  by 
bill  of  review,  before  lord  chancellor  Hardwicke,  who  indeed  decreed  in  favour 
of  the  same  person,  but  was  far  from  following  lord  Cowper  in  his  reasons. 
He  admitted  lord  Coke's  distinction  to  have  been  long  ago  established,  and 
professed  to  determine  wholly  on  the  special  circumstances,  without  the  least 
intention  of  impeaching  the  general  rule.     In  giving  judgment  he  divided  the 
case  into  two  questions :  1st,  whether  it  was  an  established  rule,  that  he  who 
claims  as  heir  male  by  purchase  must  be  general  heir  as  well  as  nearest  male 
descendant ;  adly,  whether  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.    According  to  a  very  good 
note  of  the  case,  lord  Hardwicke's  words  on  the  first  question  were  these :  As 
to  the  first  of  these  questions,  it  cannot  be  denied  but  that  the  distinction  between 
an  heir  mate  of  the  body  to  take  by  descent,  who  is  the  nearest  male  descendant  of 
the  party  claiming  through  males,  and  to  take  by  purchase,  who  must  be  heir  as 
well  as  male  descendant  of  the  body,  has  been  long  ago  established.     The  statute    j 
de  donis  established  the  first,  and  the  second  has  been  laid  down  by  lord  Coke 
in  his  Comment  upon  Littleton,  and  is  taken  from  his  argument  in  Shelley's  rise  ~J 
and  Dyer's  report  of  that  case,  and  he  has  been  followed  by  some  later  authorities,  n 
Lord  (Cowper  argued  strongly  against  this  rule ;  but  as  his  argument  is  well  I 
known  ana  very  common,  I  shall  not  now  take  notice  of  it    If  this  doctrine  had  \ 
been  res  integra  at  the  time  of  his  decree,  or  was  so  now,  I  am  so  fully  convinced  <! 
of  the  unreasonableness  of  it  that  I  would  never  establish  it*    But  when  a  rule  of  1 
taw  has  long  prevailed,  it  ought  to  be  supported,  though  it  be  not  strictly  agreeable  ; 
to  natural  reason ;  for  in  many  instances  it  is  more  material  that  the  law  is  , 
settled  than  how  it  is  settled,    out  as  I  think  that  this  case  may  be  determined  ■. 
without  determining  this  question,  I  shall  leave  the  rule  unimpeached,  and  found  %. ' 
my  decree  on  the  second  question.     He  then  proceeded  to  consider  the  second  ■ 
question,  and  after  stating  several  authorities  to  shew  there  might  be  excep- ' 
tions  to  the  general  rule,  he  pointed  out  the  particular  circumstances  which;, 
he  relied  upon  in  the  case  before  him,  and  on  account  of  them  only  affi 
lord  Cowper's  decree.    Lord  Hardwicke's  guarded  manner  of  expressing 
self  on  this  last  case  amounts  to  a  full  acknowledgment  of  the  general 
and  is  the  strongest  authority  to  prove  its  existence,  because  he  avowed 
dislike  of  it. — Upon  the  whole,  it  is  submitted  to  the  learned  reader,  that 
general  rule  of  being  heir  general  to  take  as  heir  male  or  female  by  pur 
may  be  defended  as  a  reasonable  rule  of  construction,  where  the  words  m 
operate  as  words  of  purchase,  and  more  particularly  if  the  superadded  v 
of  limitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs  female 
the  body  of  one  and  the  heirs  of  their  bodies  ;  that  the  authorities  before 
in  the  time  of  lord  Coke  fully  warranted  him  in  advancing  the  rule  in  its 
extent,  that  is,    where  the  words  operate  as  words  both  of  purchase 
limitation  ;  that  the  rule  has  been  confirmed  by  many  cases  since  lord  Co 
time ;  and  lastly,  that  as  lord  Cowper's  opinion  is  the  single  dfcect  authori 


i 


ALSO,  if  lands  be  given  to  a  man  and  to  the  heires  males  of  hie 
body,  and  he  hath  issue  a  daughter,  who  hath  issue  a  tonne,  and 
foth,  and  after  the  donee  die ;  in  this  case,  the  son  of  the  daughter  shall 
sot  inherit  by  force  of  the  entaile ;  because  whosoever  shall  inherit  by 
force  of  a  gift  in  taile  made  to  the  heires  males,  ought  to  convey  his  des- 
cent whale  by  the  heires  males.  Alto  in  this  case  the  donor  may  enter, 
for  that  the  donee  is  dead  without  issue  male  in  the  law,  insomuch  as 
the  ittue  of  the  daughter  cannot  convey  to  himself e  the  descent  by  an 
heire  male. 

"WHO&QEVERJuMi*hertibvforceofapflintaile,Sfc:'  Vtd.Swt.71a. 
Vide  Tt.  [A  I  28  H.  6.  tit.  Dense,  18,  (which  is  not  in  the    ffc]  1  H. «.  14. 
booVe  at  large,  but  written  verbutin  out  of  Slatham).     If  a  man    '■  S "  ^*  * ?*  * *" 
devise  lands  to  a  man.  and  to  the  heires  males  of  his  body,  J?  jj     'L"- 
and (2)  hathissueadaughter,whichbathissueasonne,thisBonne  st.ih.m,  tit. 
shall  be  inheritable,  and  notwithstanding  in  a  girl  in  taile  the  law  Dene.  PuCoa. 
ia  otherwise,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  ■»  Scbolaii. 
chequer  chamber.  But  I  hold  this  case  to  be  ill-reported,  unlesse  e"u4i4' b" 
you  will  referre  the  opinion  of  the  judges  to  the  gift  in  taile  last  °°  H"  „'  J£"  tl( 
mentioned.  Done&Reni.Si! 

tk.  Nohk,  i,&40-    (Hob.  33.    Poii.  377.) 
For 


as  been  acted  upon  and  acknow 
rht  still  to  be  observed,  where 
heirs  female,  and  they  stand  un- 
ces.— [Note  145.]  Post.  164.  a. 
ng  to  sir  Thomas  Sewell  there 
hich  was  argued  in  B.  R.  Mich, 
lord  Coke's  doctrine  applied  to 
ihree  other  judges,  it  being  a  case 
tars  clearly  to  have  been  founded 
ad  Beeby,  before  Id.  Hardwicke, 
id's  MSS.  notes,  was  decreed  in 
aiming  under  a  devise  to  his  next 
heirs  male  of  his  body  for  ever  : 
ie  decree  is  stated  to  have  been 
ton,  Nov.  1708  ;  Daws  v.  Ferrers, 
3T,  Mr.  Fearne,  in  his  3d  edition, 
irr.  2615  ;  and  Good  title  d.  Wes- 
ntingent  Remainders,  7  edit.] 
a  tail  female,  and  I  have  seen  an 
1  prove,  that  the  law  of  England 
only,  even  in  the  cases  of  estates 
ind  Coke  mention  such  descents, 
pport  the  contrary  doctrine.  See 

wanting.    See  ace.  Stath.  Abr. 


25.  a.  25.  b.]  Of  Fee  taile.     L.  L  C.  2.  Sect:  24. 

(i  Ro.  Abr.  For  first,  albeit  a  devise  may  create  an  inheritance  by  other 

84»-)  words  than  a  gift  can,  yet  cannot  a  devise  direct  an  inheritance 

to  descend  against  the  rule  of  law.  Secondly,  there  is  no  intent 
of  the  devisor  appearing,  that  the  sonne  of  the  daughter  should, 
against  the  rule  of  law,  inherit,  and  the  statute  provideth,  that 
voluntas  donatoris,  Sfc.  observetur.  And  I  have  heard  this  case 
often  denied  to  be  law,  both  in  the  king's  bench  and  in  the  com- 
[•]  ti  H.6. 13.  mon  pleas.    Vide  PI.  Comment.  414.  b.  And  so  it  is  [i]  mutatis 

mutandis,  when  a  gifl  in  taile  is  made  to  a  man,  and  to  the  heires 
females  of  his  body,  and  he  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  this  daughter  shall  never  inherit,  because  she  must  con- 
vey dv  descent  from  females.     And  for  the  reason  hereof  see  a 
15  E.  a,  tit.        notable  case  in  15  £.  3.  tit.  Corone,  385,  where  it  is  adjudged  (as 
?a'  38fi  h  ^      before  it  had  beene)  that  the  sonne  of  a  female  should  have  an 
C  °te»   •   •;      appeale  of  the  death  of  a  cosine,  and  yet  the  daughter  herseife 

should  never  have  had  it.  But  there  it  is  agreed,  that  the  sonne 
[It]  Mirror,  c.9.  of  a  female  [k]  in  a  libertate  probanda,  should  be  no.  witaesse  or 
Gi*  7i  nT*-  proofe  against  the  issue  of  the  male.  And  the  reason  of  this 
cip  "a!    '    '  *"  diversity  is  very  observable :  for  by  the  common  law  the 

r~25*n  fema*e  ***  might  have  had  an  appeale  as  heire  to  any 

I     D#    J  of  her  ancestors,  as  well  as  the  male.  But  by  the  statute 

(a  Trot  68.)  *  J  of  Magna  Charta,  cap.  34,  Nullus  capietur  aut  impri- 

Vid.  Se^nior  de  sonetur  propter  appellant  fcemmce  de  morte  altertus  quam  viri  na, 

1*  Co™o.?.*e'    wnicn  restrainetn  not  the  sonne  of  the  female.  And  there  Scrope 

saith,  per  touts  le  serjeantis  «T  Angleterre,  that  is,  by  all  the  j  udges 
of  the  coife  in  England,  it  was  awarded,  that  the  issue  of  the 
female  should  have  an  appeale  for  the  death  of  his  cousin.  But 
in  &  libertate  probands,  the  issue  of  the  blood  female  shall  not  be 
received  to  prove  villenage  in  the  issue  of  the  blood  male,  for  the 
mother  was  disabled  by  the  common  law,  and  the  mother  might  ' 
be  a  neife  deeuet  trene,  that  is,  of  the  water  and  whippe  of  three 
cords  (meaning  such  a  bond-woman  as  is  used  to  servile  workes 
and  correction),  and  enfranchised  by  her  husband.  All  which 
17  E.  4.  i.         appeareth  in  the  said  booke.  And  it  is  holden  in  17  E.  4. 1.  that ; 

if  a  man  be  slaine  which  hath  no  heire  of  the  part  of  his  father, : 

that  his  uncle  of  the  part  of  his  mother  shall  have  the  appeale,  J 

and  yet  he  must  of  necessity  make  his  conveyance  by  a  woman. . 

aoH.  6.  33.         Yid.  20  H.  6.  fo.  33.  the  question  suddenly  demanded  and  de-  • 

bated,  and  no  consideration  or  mention  had  of  the  said  former  ■ 

judgments  and  authorities.  There  it  is  compared  to  a  gift  in  taile 

to  a  man  and  to  his  heires  males  of  his  body,  that  the  heire  <> 

male  of  the  daughter  shall  not  inherit ;  which  hath  no  affinity 

to  it ;  and  yet  the  authority  of  the  booke  is  great,  for  it  is  by  ttti 

assent  of  all  the  justices  of  the  one  bench  and  the  other  in  the  «C* 

(Pott.  377.)        chequer  chamber ;  and  therefore  I  leave  thelearned  and  judicial 

[I]  Stanford,      reader  to  his  owne  judgment.    [I]  Vide  Stanford,  58.  b.  15  E.m 

68.  b.    15  E.  a.  384.     if  a  man  gjve  iands  to  a  man  and  to  the  heires  males  m 

tit  Coron.  384.   tog  body  beg0tten,  remainder  to  him  and  to  his  heires  females** 

his  body  begotten,  the  donee  hath  issue  a  sonne,  who  hath  isfttS 
a  daughter,  who  hath  issue  a  son,  this  sonne  is  not  inheritablwi 
either  of  both  these  estates  taile,  because,  as  Littleton  saith,  **■  mi 
male  must  make  his  conveyance  only  by  males,  and  so  must 
female  by  females.     But  in  this  case  the  land  shall  revert  to 
donor.  And  therefore  the  safest  way,  when  a  man  will  cntail^B    4 
lands  to  the  heires  males  and  females  of  his  bodie,  is  to  limit  $p    I 
first  estate  to  him  and  the  heires  males  of  his  body,  the  re 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  issues  w! 


L 1 .  C.  2.  Sect.  25.        Of  Fee  taile. 


[25.  b. 

are  inheritable.  But  if  A.  hath  issue  a  sonne  and  a  daugh  - 
brand  dieth,  and  the  aonne  hath  issue  a  daughter  and  dieth,  and 
t  lease  for  life  is  made,  the  remainder  to  the  heires  females  of  the 
body  of  A. ;  in  this  case  the  daughter  of  A.  shall  not  take  caus& 
f*#  supra.   But  albeit  the  daughter  of  the  son  maketh  her  con-  (Hob.  31.) 
reyance  by  a  male,  she  shall  take  an  estate  taile  by  purchase,  for 
the  isheire  and  a  female :  but  if  lands  be  devised  to  one  for  life, 
the  remainder  to  the  next  heire  male  of  JB.  in  taile,  and  B.  hath  11  H.  6. 13. 
tame  tiro  daughters,  and  each  of  them  hath  issue  a  sonne,  and  the  9  H.  6. 25. 
lather  and  daughters  die,  some  say  this  remainder  is  void  for  the 
uncertainty ;  some  say  that  the  eldest  shall  take  it,  because  he 
b  worthiest;  and  others  say  that  both  of  them  shall  take,  for 
that  they  both  make  but  one  heire  (1 ).     If  lands  be  given  to  a 
man  and  to  the  heires  males  or  females  of  his  body,  he  hath  an 
estate  in  generall  taile  in  him. 


11  E.  3.  Forme- 
don,  20. 

(Ante,  20.  b.) 


Sect  25. 

TN  the  same  manner  it  is,  where  lands  are  given  to  a  man  and  his  wife, 
•*    and  to  the  heires  males  of  their  two  bodies  begotten,  frc. 

"  WO  a  man  and  his  wife"    But  what  if  tenements  be  given 

to  a  man,  and  to  a  woman  being  not  his  wife,  and  to  the 

beires  males  of  their  two  bodies?  They  have  also  an  estate  taile, 

albeit  they  be  not  married  at  that  time  (2).  And  so  it  is,  if  lands 

jbe  given  to  a  man  which  hath  a  wife,  and  to  a  woman  which  hath 

.husband,  and  the  heires  of  their  two  bodies ;  they  have  presently 

n  estate  taile,  [m]  for  the  possibility  that  they  may  marry. 

tat  if  lands  be  given  to  two  husbands  and  their  wives,  and  to  the 

*ires  of  their  bodies  begotten,  [n]  they  shall  take  a  joint  estate 

jbr  life  and  several  inheritances,  viz.  the  one  husband  and  his  wife 

one  moiry,  and  the  other  husband  and  wife  the  other  moity, 

no  crosse  remainder  or  other  possibility  shall  be  allowed  by 

tw,  where  it  is  once  settled  and  has  taken  effect.   But  if  lands 

*>*>  van  and  two  women,  and  the  heires  of  their  bodies 

[#]  in  this  case  they  have  a  joynt  estate  for  life  and 

of  tatai  a  severall  inheritance,  because  they  cannot  have 

of  their  bodies,  neither  shall  there  be  by  any  construe- 

~  ~lity  upon  a  possibility  (3),  viz.  that  he  shall  marry 

~  then  the  other  (4).  And  the  same  law  it  is,  [p] 

ren  to  two  men  and  one  woman,  and  to  the  heires 

[begotten. 


[»]  15  H.  7. 10. 
1  Co.  Dillon  & 
Frew's  case. 
40  Am.  p.  13. 
[n]  24  E.  3. 
29.  a. 
(Dy.  330.) 


W  7H.4.  16. 
16  E.  3.  78. 
Littleton,  fo.  66. 
15  Eli*.  Pier, 

3*6. 

44  E.  3.  tit. 
aile,  13. 


H 


^_ -vl.  10.  b.  Harpurs  case,  Hal.  MSS. 

^Tawtf  and  xvife  are  divorced  a  vinculo,  they  are  only  tenants  for 
"**  doth  not  presume  that  they  will  many  again.   7  H.  4.  16. 
.  MSS— [Note  147.] 
doctrine  of  not   allowing  possibility  on  a  possibility,  see 

jnnot  be  tail,  for  the  uncertainty  tohkh  of  them  he  tvill  marry 

JJ* "~  ^  ^iB.mfeme  sole  and  to  the  heirs  of  their  bodies, 

sole  and  to  the  heires  of  their  bodies,  it  is  tail. 


'-  V- 


I  2 


Sect. 


26.  a.] 


Of  Fee  taile.     L.  1.  C.3.  Sect. 26, 37,28. 


[*■] 


Sect.  26, 27. 


26, 27.    These  two  Sections  need  no  explanation  at  all. 


ALSO,  if  tenements  be  given  to  a  man  and  to  his  wife,  and  to  the 
•**  heires  of  the  bodie  of  the  man,  in  this  case  the  husband  hath  an 
estate  in  generall  taile,  and  the  wife  but  an  estate  for  terme  of  life. 

ALSO,  if  lands  be  given  to  the  husband  and  wife,  and  to  the  heires 
of  the  husband  which  he  shall  beget  on  the  body  of  his  wife,  in  tins 
case  the  husband  hath  an  estate  in  especiall  taile,  and  the  wife  but  an 
estate  far  life. 


Sect.  28. 

A  ND  if  the  gift  be  made  to  the  husband  and  to  his  wife,  and  to  the 
***  heires  of  the  body  of  the  wife  by  the  husband  begotten,  there  the  wife 
hath  an  estate  in  speciall  taile,  and  the  husband  but  for  terme  of  life  (1). 
But  if  lands  be  given  to  the  husband  and  the  wife,  and  to  the  heires  which 
the  husband  shall  beget  on  the  body  of  the  wife,  in  this  case  both  of  them 
have  an  estate  taile,  because  this  word  (heires J  is  not  limited  to  the  one 
more  than  to  the  other  (2). 


19  H.  6. 75.  a. 
Regist.  339. 
17  E.  a.  tit. 
Taile,  23. 

3  E.  3.  3a. 

4  E.  3.  43- 

5  £.  3.  99.  h. 

aiirl  $4.  a. 

31  £.3.  43. 
13  H.  4.  1. 

M  3  E.  3. 3*. 
fti  K.  3.  43. 
19  H.  6.  75,  per 


"IJEIRE  5."  This  word  (heires  J  is  nomen  operativum.  To 
which  of  the  donees  it  is  limited,  it  createth  the  estate  taile; 
but  if  it  incline  no  more  to  the  one  than  to  the  other,  then  both 
doe  take,  as  here  Littleton  putteth  the  case.  And  therewith  ac- 
cordeth  the  case  of  [y  ]  3  E.  3,  where  it  appeareth,  quhd  Roberto* 
de  S.  dedit  Jokanni  de  Riparijs  et  Matilda  uxoriejus,  etharedibut^ 
quos  idem  Johannes  de  corpore  ipsius  Matilda  procrtartt,  fyc.  and 
this  adjudged  to  be  an  estate  in  especiall  taile  in  them  both,  be*1] 
cause  the  estate  is  equally  tailed  to  the  heires  of  the  baron  as  to 
the  heires  of  the  wife.    (3)  If  lands  be  given  to  the  husband  and _. 

Hody.    Regist.  339.    (1  Sid.  83.)  } 


(1)  In  pleading  seisin  of  such  an  estate  in  husband  and  wife*  it  shall 
alleged,  that  they  were  seised  together  and  to  the  heirs  of  the  bairn  ^f  the  1 
in  her  right ;  and  not  that  they  were  seised  of  the  freehold  orjb+wul. 
Fitzherbert,  27  H.  8.  21.  b [Note  149.] 

(2)  And  they  have  in  such  case  the  same  estate,  as  inhere  lands  WW  given 
them,  and  the  neirs  of  their  two  bodies  begotten.    L.  and  M. 


(3)  Vid.  Hob.  case  113.  page  84.  Gift  to  husband  and  wf\  \ 
and  after  their  decease  to  theheirs  of  the  body  of  the  husbmapt* 
corpus  of  the  wife,  is  tail  only  in  the  husband,  and  the  wife  haih 
and  it  is  the  same  with  hsereaibus  of  the  husband  de  corMf*  qftke 
the  wife  procreand'.  Skete  and  Oxenbridge.  So  Tr.  o  Jta>  B.  Jt 
Bonham.      Land  limited  to  husband  and  wife  for  their  Ikes,  ami 


Ikcir  KveSi 

d'  SUJ 

for  lift  \\ 
banami 


L 1,  €.  3.  Sect.  28.        Of  Fee  taile. 


[26.  a. 


the  wife,  and  to  the  heires  of  the  body  of  the  survivour,  the  gift 

ii  good,  and  the  survivour  shall  have  an  estate  in  taile  general], 

bat  the  estate  taile  vesteth  not  till  there  be  a  survivour.     And 

hereby  it  appeareth  [r]  that  a  gift  made  to  a  man  and  to  the  Mio  E.  3. 

heires  of  his  body,  is  as  good  as  to  his  heires  of  his  body.  Briefe,  377. 


decease  haeredibus  of  the  body  of  the  wife  by  the  husband  to  be  begotten ;  it  is 
iaS  only  in  the  wife.  But  it  wis  agreed,  that  if  it  had  been  to  the  heirs  which  the 
husband  should  beget  on  the  body  of  the  wife,  or  to  the  heirs  of  the  body  of  the 
toi/e  and  of  the  body  of  the  husband  to  be  begotten,  it  had  been  tail  in  both. — 
8  R.  2.  Tail,  33.  Gift  to  the  husband  and  wife  and  to  the  heirs  of  their  bodies 
issuing,  and  if  the  wife  obierit  sine  haeredibus,  yet  tail  in  both.  12  E.  3. 
Variance,  77.  9  E.  3. 64.  ibid.  93.  Land  given  to  husband  and  wife  and  to  lie 
heirs  of  the  body  of  the  husband,  and  if  husband  and  wife  obierint  sine  haeredibus 
inter  eos  procreatis,  remainder  over;  yet  it  is  tail  general  in  the  husband  only. — 
Land  given  to  the  husband  and  wife  and  to  the  heirs  of  the  husband  of  the  body 
of  his  wife  to  be  begotten ;  it  is  only  tail  in  the  husband.  Hie.  sect.  29.  Yet  if 
gift  be  to  the  husband  and  wife  ana  to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  the  tail  is  only  in  the  wife.  His  heirs  appropriate  m  the 
first  case,  of  the  body  in  the  second  case. — Ha£  MSS.  But  where  the  gift  is  to 
the  wife  only,  and  to  the  heirs  of  the  body  of  the  husband,  then  the  tail  is  not 
in  either,  of  which  lord  Hale  gives  the  following  case  as  an  instance. — Nota 
P.  1651*  Sir  Leventkorpe  Frances  case.  Land  given  to  the  wife  for  life, 
remainder  to  the  heirs  of  the  body  of  the  husband  on  the  body  of  the  wife  to  be 
begotten.  Ruled,  that  it  is  not  tau  executed  omnino  in  the  wife,  but  a  contingent 
remainder  in  the  heir  of  the  husbands  body,  it  being  limited  to  the  heirs  of  the 
husband's  body ;  and  that  as  the  wife  died  in  the  life  of  her  husband,  the  re- 
mainder was  void.  Hal.  MSS. — The  same  case  is  reported  by  the  name  of 
Qossage  and  Tayler  in  Styl.  325,  but  there  the  remainder  is  differently  ex- 
jsed ;  for  it  is  not  to  the  heirs  of  the  bodies  of  both  in  direct  terms,  but  it 
t  tit  met  of  the  heirs  to  be  begotten  upon  the  body  of  Susanna  by  Leventhorpe 
huskmud;  which  most  probably  were  the  words  of  the  remainder;  for 
>'•  argument  in  favour  of  the  wife's  having  an  estate  tail  appears  to  have 
fymmmd  on  the  remainder  s  not  pointing  expressly  to  the  heirs  of  either. 
fcer  sir  Leventhorpe  Franck's  case,  lord  Hale  puts  a  quart,  and  then  adds 
'.  3.'  S.  3.  Formedon,  8.  Land  given  to  I.  S.  et  uxori  sua?  quam  postea 
rerit  et  haeredibus  de  corponbus  eorum ;  the  wife  takes  nothing,  because 
known  at  the  time ;  but  it  is  a  tail  in  the  husband.  Yet  nota,  haeredibus  de 
•ibus ;  if  the  wife  had  taken  an  estate,  it  had  been  a  tail  in  both.  Hal.  MSS. 
to  this  case  the  tail  is  in  the  husband,  though  the  wife  takes  no 
the  tail  is  expressly  to  the  heirs  of  the  bodies  of  both.  But  this 
was  contended  for  by  the  counsel  for  the  wife's  estate  tail  in 
Tayler,  who  admitted  the  contrary  to  have  been  settled  by  the 
.  pL  64.  and  by  Lane  and  Pannell,  which  is  in  1  Ro.  Rep.  238. 
See  also  contra  post.  Sect.  352,  and  the  case  of  Frogmorton 
of  Robinson  against  Wharrey,  in  Wils.  vol.  2.  page  125,  and 
"*  ftf  titpyhold  lands  to  A.  whom  the  surrenderor  in- 
"of  their  two  bodies,  it  was.  adjudged,  that 
it  remainder  to  the  heirs  of  the  bodies  of 
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Sect.  29. 


ALSO,  if  land  be  given  to  a  man  and  to  his  heires,  which  he  shall 
**  beget  on  the  body  of  his  wife,  in  this  case  the  husband  hath  an  estate 
inspectall  taile,  and  the  wife  hath. nothing. 

*o  H.  6. 36.  rF  H 1 8  ig  evident  by  that  which  hath  been  said,  and  needeth  no 
[«]  1  Co.  fot.  explanation.    But  it  hath  beene  said,  [$]  that  if  a  man  give 

140.  b.  ^  land  to  another  and  to  his  heires  of  the  body  of  such  a  woman 
^irlld'ud^e  ^*w^aUj  begotten,  that  this  is  no  estate  taile  for  the  uncertainty 
(7*Co.  "i")6       by  wnom  &  heires  shall  be  begotten,  for  that  the  brother  of 

the  donee  or  other  cousin  may  have  issue  by  the  woman,  which 
may  be  heire  to  the  donee,  and  estates  in  taile  must  be  certaine. 
Therefore  our  author  to  make  it  plaine  in  all  his  cases  added 
to  these  words  (his  heires)  which  he  shall  ingender.  But  that 
opinion  is,  since  our  author  wrote,  over-ruled,  and  that  estate 
adjudged  to  be  an  estate  taile,  and  begotten  shall  be  necessarily 
intended  begotten  by  the  donee  (1 ).  f 

t  This  reference  teem  misplaced,  at  the  note  appear*  to  relate  to  the  concluding 

sentence  in  the  commentary  on  §ect,  &8. 

Sect.  30, 

ALSO,  if  a  man  hath  issue  a  sonne  and  dyeth,  and  land  is  given  to 
*"   the  sonne,  and  to  the  heires  of  the  body  of  his  father  begotten,  this 
is  a  good  entaile,  and  yet  the  father  was  dead  at  the  time  of  the  gift. « 
And  there  be  many  other  estates  in  the  taile,  by  the  equity  of  the  said 
statute,  which  be  not  here  specified. 

,7  if*      (Antc 90' b")  "JF  a  man  hath  issue  a  sonne  and  dyeth,  Spc.79    John  de  Man* 
ff~  #  dcoUe  by  his  wife  Roberge  had  issue  Robert  and  Mawde. 

17  E.  a.  Tiile,  Michael  de  Morevill  gave  certaine  lands  to  Roberge  and  to  the 

°*3'  t*  f'2'1'  heires  ofJohn  MandeviUe  her  late  husband  on  her  body  begotten, 

4 .nd  5  Ph '  &  and  ie  was  adJudged  that  Roberge  had  an  estate  but  for  life,  and 

War.  Dier/156.  the  fee  toil*  vested  in  Robert  (heires  of  the  body  of  his  father 

12  H.  4. 1.  being  a  good  name  of  purchase),  and  that  when  he  dyed  without 

*5  JJ-  7-  ">•  issue,  Mawde  the  daughter  was  tenant  in  taile  as  heire  of  the  bo<ty 

a  Uon  al3  of  her  father'  Performa™  doni  (2),  and  the  formedon  which  t1|S 

Co.  Enlr.  254.)  br?;ught  supposed,  quod  post  mortem pra fata  Robergug  et  Robep 
JUii  et  haredis  ipsius  Johannis  Mandevule  et  hcered  ipsius  Johih 

m 

(1)  So  gift  to  A.  and  the  heirs  winch  her  husband  shall  beget  of  her  bofy 
is  tail  in  the  wife ;  and  yet  it  is  not  said  her  heirs  nor  heirs  of  her  b*W 
41  E.  3.  34.     Hal.  MSS — [Note  151.] 

(2)  Nota,  in  Littletons  case  the  son  takes  by  purchase,  and  in  MandevU* 
case  he  takes  by  purchase  jointly  with  the  mother.  But  if the  g'H  had  been  to 
Roberge  and  to  the  heirs  of  her  body  by  the  husband  begotten,  or  to  the  heirs  oj 
her  body  and  of  the  body  of  the  husband  begotten,  it  seems  tail  only  in  the  vAfr. 
Quaere,  andvid.  12  //.4. 102,  by  Thirninge;  Litt.  sect.  352. and  1  Rep.  Shdtx's 
case,  104.    Hal.  MSS. — [Note  152.J 


h  l.  C.  2,  Sect.  SO.        Of  Fee  taile.  £26.  b. 

ptdepr&fatd  Robergid  per prafatum  Johannemvrocreat1 praffat* 
MatiuLeJUUe  prcedse£  Johannu  deprcefatd  Rooergid  perpnefa* 
tmJohannem  procreate  sorori  ethteredipreedicti  Roberti  descen- 
,  dere  debet  per  fbrmam  donationis  pntdict9.  And  yet  in  truth  the 
:  land  did  not  descend  unto  her  from  Robert  (3),  but  because  she 
could  have  no  other  writ  it  was  adjudged  to  be  good.  In  which 
case  it  is  to  be  observed,  that  albeit  Robert  being  heire  took  an  (Post,  aao.) 
estate  taile  by  purchase,  and  the  daughter  was  no  heire  of  his 
body  at  the  time  of  the  gift,  yet  she  recovered  the  land,  perfbr- 
mm  doni,  by  the  name  of  heire  of  the  body  of  her  father,  which 
notwithstanding  her  brother  was,  and  he  was  capable  at  the  time 
of  the  gift ;  and  therefore  when  the  gift  was  made  she  tooke  5  H.  4. 3. «. 
nothing  but  in  expectancy,  when  she  became  heire  per  formam 
doni.  But  where  a  man  by  deede  gave  lands  to  Emtne  late  wife  of 
John  Master,  habendum  ct  tenendum  pradict'  Emme  et  heeredibus 
Johannu  Master  de  corpore  ejusdem  Emme  procreat* ;  in  that  (a  Ro.  Abr.  67, 
case  the  sonne  and  heire  of  John  Master  begotten  on  the  body  6&) 
of  Emme  took  no  estate  with  Emme  in  the  lands,  because  he 
was  named  after  the  habendum  (4). 

If 


1 


(3)  And  therefore  though  Maud  had  been  of  the  half  bloody  she  should  have 
taken.  Hie  Hodgkinsons  case  cited  foL  14.  sect.  6.  M.  30,  31  Eliz.  B.  R. 
Morris  and  Maule  W.  Vid.  H.  31,  W.  n.  23.  Hal  MSS.— See  ante  fol.  14.  a. 
n.  6.— [Note  153.J 

(4)  Where  one  named  after  the  habendum  shall  take.—!!.  13.  Jac.  Brookes 
and  Brookes.  In  customary  grant  by  copy,  one  not  named  in  the  premises,  being 
named  in  the  habendum,  may  take  a  present  estate.  Venit.  I.  S.  et  cepit  de 
domino,  habendum  to  him  ana  his  wife  is  good*  In  frank-marriage  a  xsnfe  shall 
take,  though  named  only  in  the  habendum.     Hie  sect.  17.  4  E.  3. 4.  5  E.  3.  17. 

jj  Brief,  703. — So  it  seems  in  render  by  fine  to  B.  habendum  to  B.  and  C;  his  toife. 

*  E.  3.  31.    24  E.  3.  58. — So  by  a  deed  by  toau  of  remainder,  a  stranger  to 

the  deed,  though  not  named  in  the  premises,  shall  take.    Hie  Jbl.  183.  sect.  283. 

8  E.  3.  50.    But  otherwise  regularly  one  shall  not  take  a  present  inter eht jointly 

tor* A  another,  unless  he  be  party  to  ike  deed  and  named  in  the  premises,  o  B,  2. 

Feoffments,  hie  fol.  378.  sect.  721.     3  H.  6. 18.  27.  16  E.  2.  Ass.  371.  Trin. 

1*6  Jafe-tot.  1089.     Greenuood  and  Tyler.  Hob.  314.  But  if  by  deed  indented 

W?  pott  A.  grants  the  manor  of  S.  habendum  to  B.  et  hseredibus,  it  is  good 

f*0*^  he  voas  not  named  in  the  premises.    Hal.  M  SS. — See  the  case  of  Brookes 

[£ji  Brookes  cited  by  lord  Hale  in  Cro.  Jam.  434,  and  2  Ro.  Abr.  66,  67,  and 

"*  ^kr.  Grant,  K.  a.  in  which  two  last  books  there  are  many  other  cases 

"  >  the  same  subject.     See  further  ante  7.  a.  where  lord  Coke  writes, 

[gives  land  to  hold  to  B.  and  his  heirs,  it  is  good,  though  he  is  not 

[the  premises ;  to  which  lord  Hale  adds — But  gift  in  the  premises  to 

■•*—  to  A.  and  B.  is  void  as  to  B.  M.  25  Eliz.  (ho.      Via.  ante  6.  a. 

?.  156.  ThrogmortonJs  case.   Hal.  MSS.  See  also  ante  where 

3es  the  office  of  the  habendum,  on  which  lord  Hale  gives  the 

rtation — It  is  not  necessary  to  repeat  the  thing  granted,  it  being 

^^ "Mltpfemises.   H.  44  Eliz.  B.  R.  Hill  and  Giles 

"*  'gpemises  shall  not  take  by  the  habendum,  unless, 

"*",  hie  sect.  17.     Secondly,  in  case  of  grant  by 

*s  case.  Cro.  Jam.  434.    Thirdly,  in  case  of  a 

*  tfoife,  habendum  to  the  husband  Jbr  10  years ; 

.Mo.     So  lease  $f  the  site  of  a  rectory  and 

'VKendum  the  site  cum  pertuV  Jbr  20  years,  the 

tmEl    Mo.  222.     Carres  case.    Grant  to  A. 

14  and 
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If  a  man  hath  issue  two  daughters,  and  dieth  seised  of  two 
of  land  in  fee  simple,  and  the  one  coparcener  giveth  her  part  to 
her  sister,  and  to  the  heires  of  the  body  of  her  rather,  in  this  case 
the  donee  hath  an  estate  taile  in  the  moity  of  the  donor's  part,  for 
the  donee  is  not  the  entire  heire,  but  the  donor  is  hcire  with  the 
donee,  and  she  cannot  give  to  the  heires  of  her  owne  body,  and 
(Ante  94.  b.  the  donee  hath  the  other  moity  of  her  sister's  part  for  life.  If  a 
*5-  •*)  man  hath  issue  a  sonne  and  a  daughter,  and  dieth,  and  land 

is  given  to  the  daughter,  and  to  the  heires  females 
27. ~1  **"  °f  the  body  of  the  rather,  she  taketh  but  an  estate 
&•  J  ror  ^e  *  Decause  sne  i*  not  heire  female  to  take  by 
purchase,  as  before  hath  been  said. 


p 


u  And  to  the  heires  of  the  body  of  hi*  father."  These  worcfc 
(the  heires)  are  observable ;  for  if  they  were  (hisheires)  it  cleerfj 
altereth  the  case.  And  therefore,  if  lands  be  given  to  the  sonne 
and  to  his  heires  of  the  body  of  his  father,  the  sonne  cannot  take 
as  heire  of  the  body  of  his  father,  because  the  grant  is  to  him  and 
to  his  heires,  &c.  and  consequently  he  hath  a  fee  simple  (i ).  But 
if  there  be  grandfather,  father  and  sonne,  and  the  father  dieth, 
and  lands  be  given  to  the  sonne,  and  to  the  heires  of  the  body  of 
(Ante  90. b.  the  grandfather,  this  is  a  good  estate  taile  in  the  sonne ;  so  as 
Po»t.  a«o.  a.)     £^on  did  put  his  case  of  the  father  but  for  an  example  (*). 

u  And  there  Be  many  other  estates  in  the  taile,  i^c."  This  needeth 
no  explanation. 


Sect  31. 

"DUTifa  man  give  lands  or  tenements  to  another ,  to  have  and  to  hold 
^  to  him  and  to  his  heires  males,  or  to  his  heires  females,  he,  to  whom 
such  a  gift  is  made,  hath  a  fee  simple,  because  it  is  not  limited  by  the 
gift,  of  what  bodie  the  issue  male  or  female  shall  be,  and  so  it  cannot  is 
any  wise  be  taken  by  the  equitie  of  the  said  statute,  and  therefore  he 
hath  a  fee  simple. 

"J\A  ND  S  or  tenements."    This  rule  extendeth  but  to  land* 

or  tenements,  and  not  to  the  inheritance  that  noblemen  and 

pA"t!6688*b^       gentlemen  have  in  their  armories  or  armes.  For  where  ft* n*M* 

08       '  ''       man  or  gentleman  hath  a  fee  simple  in  his  armories  or  4Mb  J** 

is  the  same  descendible  to  the  heires  males  HnedD  or  dHBftA 


and  B.  habendum  io  A*  for  years,  remainder  to  B.for  gears,  is 
lease  of  ttoa -acres  to  A.  and  Ja.  habendum  one  acre  to  A. 
to  B.for  years,  is  bad.  T.  4  Eliz.  Vid.  Hob.  172.  Hal. 
to  this  last  case,  Mo.  26,  by  Brown  arguendo.  For  other 
ences  between  the  premises  and  habendum,  particularly  w 
been  joint  and  the  latter  several,  see  Mo.  43.  247.  880.- 

(1)  Yet  gift  to  A.  and  his  heirs  of  the  body  of  B.  his 
tail,  12  H.  4. 1.  Rationem  diversitatis  quaere,  Jfor  the  s 
the  body  ofthe father.     Hal.  MSS.— [Note  155.] 

(a    Vid.  Dy.  24.  847. 374. 157. 394,^  the  form  ofthe 
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ft 


H.  C.  2.  Sect.Sl.         Of  Fee  taile.  [37.a. 

t  a  female  be  heire  at  the  common  law,  yet  the  shield, 

s  and  annefl  descend  unto  them  that  are  able  to  beare 

■  (ferre  exceeding  the  nature  of  Gavelkind,  but  with  several 
"aces).    And  all  the  females  of  that  family  in  respect  that 
b  of  the  same  blood,  may  in  a  losenge  or  under  a  curtaine 
■t  of  what  family  they  be  by  expressing  the  armories  and 
■  belonging  to  that  family,  and  the  husbands  of  them  may 
1b  diem  or  quarter  them  with  their  owne,  as  the  case  shall  n  B.  8.  tit. 
-.     And  for  distinction  and  better  explanation  hereof:  If  Pstent1.Br.104. 
gby  hia  letters  patents  giveth  latidsor  tenements  toaman,   ^6  J'^'   ' 
his  heires  males,  the  grant  is  void,  for  that  the  king  is  Cro.  Elii.  47B.) 
eceived  in  bis  grant,  in  as  much  as  there  can  be  no  such 
aheritance  of  lands  or  tenements  as  the  king  intended  to  grant, 
astt  if  the  king  for  reward  of  service  granteth  armories  or 
noes  to  a  man  and  to  his  heires  males  without  saying  (of  the 
tody),  this  is  good,  and,  as  bath  been  said,  they  snail  descend  97  H.  8.97. 
isawrdingJy  (3). 

1   If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man  and 
ktlns  heires  males,  this  by  construction  of  law  is  an  estate  taile, 
fee  law  supplying  these  words  (of  his  bodie)  (4).  Vide  the  Prince's 
KVcaae,  where  it  appeareth  that  an  act  of  parliament  may  limit  an  [J]  8  Co.  I.  The 
■neritance  of  lands  or  tenements,  otherwise  than  common  law  KswAesss. 
would  doe,  and  create  a  new  estate  of  inheritance,  and  many  au-  *'  £"  *■  *" 
daoriries  in  law  there  cited  worthy  of  note  and  observation.  Rot.   a^  e  3  53 
fkfUam.  anno  1  E.  4.  nu.  36.  (5)  f.  The  [w]  duchie  of  Lancaster    9H.6.a5. 
■  entailed  to  king  Edward  the  fourth  and  his  heires  kings  of  9  E.  4- '  5- 
Tngland.  And  King  Henry  the  sixth  did  by  his  letters  patents   J  M,rie-  Dier' 
grant  Johanni  Jilio  Johanna  Talbot,  quod  ipse  et  haredet  tui  ft  c^  ,,  \ 
dotnini  manerij  de  Kingston  Lisle  in  comitatu  Berk,  ex  nunc  do-    [u]  Per  Turns 
bow  et  baronet  de  Lisle  nobilcs  etproceres  regni  habeantur,  tene-  paientei  milio- 


y 


(3)  Bee  further  as  to  the  descent  of  Arm*,  p.  140.  b.     See  also  on  the  sub- 
~*  of  Anns  in  general,  Dugd.  Ant.  Usage  in  bearing  of  Arms,  and  several 

er  lord  Ossulstone's  case,  3  Salk.  336V 
P.  Wma.  a,  and  in  Vin.  Abr.  Dense, 

dom  of  Oxford  decided  in  parliament 
ion  of  the  earldom  to  Aubrey  de  Vera 
liament,  was  sufficient  to  raise  a  fee 
W.  Jo.  100.— [Note  ,56_j 
le,  which  was  written  by  the  honour- 
i  till  1790,  and  then  only  distributed 

istances  of  special  limitations.  King 
eth  et  Sourby  Alexandra  regi  Scotia; 
Alexander  having  daughters,  of  which 
I,  not  having  any  heirldng  of  Scotland, 
n,  and  the  coheirs  of  Alexander  were 
The  hospital  of  Saint  Katharine  mas 
,  reserving  the  patronage  tilii  ctreginis 
Angus 


27.  a.  27.  b.]  Gf  Fee  taile.     Ll,a 2.  Sect  St 

s  //•  5«  &L  l.   A  grant  was  made  toa  man,  and  to  his  heires 
(3  Co.  so,  9i.)    tenants  of  the  manor  of  Dale  (7).  A  man  seised  of  lands  in  Gavel- 
kind gives  or  devises  the  same  to  a  man  and  to  his  eldest  heires. 
He  cannot  hereby  alter  the  customary  inheritance, 
Mich.  «6  &  *7     P  27.T  but  as  io  the  case  of  our  fcf  author,  ut  res  magi*  valeat, 
Eh*,  in  Com.      I  J  the  law  rejecteth  (males),  so  in  this  case  the  law  re- 

lZ™J*££  J  jecteth  this  adjective  (eldest).  And  so  it  is  if  lands  be 

given  to  a  man,  and  to  the  eldest  heires  females  of  his  body,  yet 
all  the  daughters  shall  inherit,  as  it  hath  been  resolved. 

"  And  so  it  cannot  in  any  wise  be  taken  by  the  equitie  of  the  said 

statute,  fyc"  For  it  is  a  certaine  rule  in  law,  that  in  every  estate 

in  taile  within  the  said  statute,  it  must  be  limited  either  by  ex- 

presse  words,  or  by  words  equipollent,  of  what  body  the  hejre 

[1]  18  Ass.  p.  5.  inheritable  shall  issue.   And  it  was  [x]  adjudged  in  parliament, 

fNiS  3  \4**h'    *^iat  where  lands  were  given  to  a  man,  and  to  his  heires  males, 

Kine'rcue.)*     that  this  was  a  fee  simple,  and  that  as  well  the  heires  females  as 

9  H.  6.  S3. 95.    heires  males  should  inherit,  for  the  grant  of  a  subject  shall  be 

8  Co.fol.  i,  the  taken  most  strongly  against  himselfe. 

Prince's  cue. 

Ancient  tenures,       «  And  therefore  he  hath  a  fee  simpler  Littleton  %  reason  being 

° '  shortly  collected  is  this.  Whosoever  hath  an  estate  of  inheritance, 

hath  either  a  fee  simple  or  a  fee  taile ;  but  where  lands  be  given 

to  a  man  and  his  heires  males,  he  hath  no  estate  taile,  and 

therefore  he  hath  a  fee  simple. 

What  actions  tenant  in  taile  may  have  and  cannot  have,  vide 
Sect.  595.  What  great  alterations  have  been  made  since  Little- 
ton wrote  concerning  not  only  leases  to  be  made  by  tenant  in 
taile,  but  barres  also  of  the  estate  taile  itselfe  by  force  of  certaine 
acts  of  parliament  made  since  Littleton's  time,  you  shall  read 
Sect.  56.  and  708  (1). 


Anglise  pro  tempore  existentibus,  et  eo  titulo  regina  Philippa  uxor  £.  3.  habet 
patronatum.  Clans.  7  E.  3.  parte  2.  m.  2.  Hal.  MSS. — [Note  157 .1  See  tbe 
case  of  St.  Catherine's  Hospital,  1  Vent.  149.  and  by  the  name  of  Atkins  v. 
Montague,  1  Ch.  Ca.  4214. 

(7)  See  further  as  to  a  qualified  fee  ante  1.  b.  and  the  books  cited  in  n.  5, 
there. 

(1)  By  what  acts  tenant  in  tail  may  prejudice  his  issue  or  those  hi  rounder 
or  reversion  without  fine  or  recovery,  and  where  his  acts  shall  not  affect  them, 
see  Vin.  Ab,  Estate,  F.  a.  to  I.  a.  and  Tayle,  D.  £.  F. 


LLC.S.Sect.S2.    Of  Tfenant  in  taile,  &c.        [27. b. 


Chap.  3.     Sect  32. 
Tenant  in  Tailc  after  Possibility  of  Issue  extinct. 

TENANT  in  fee  tails  after  possibility  of  issue  extinct  is,  where 
1  tenements  are  given  to  a  man  and  to  his  wife  in  especiaU  taile,  if  one 
rfthem  die  without  issue,  the  survivor  is  tenant  in  taile  after  possibility 
of  issue  extinct.  And  if  they  have  issue,  and  the  one  die,  albeit  that  dur- 
ing the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in  taile 
after  possibtUtie  of  issue  extinct;  yet  if  the  issue  die  without  issue,  so 
as  there  be  not  any  issue  alive  which  may  inherit  by  force  of  the  taile, 
then  the  surviving  party  of  the  donees  is  tenant  in  taile  after  possibilitie 
of  issue  extinct. 

J^ITTLETON  having  spoken  of  estates  of  inheritance,  viz.  (Or.  &  Stud. 

fee  simple  and  fee  taile,  nowhe  treateth  of  tenants  of  freehold  b#  a<  c* I#) 
tantumy  that  is,  for  terme  of  life,  and  therein  first  of  tenant  in  taile 
after  possibility  of  issue  extinct ;  and  he  giveth  unto  him  the  first  (4  Co.  63. 
place,  because  this  tenant  hath  eight  qualities  and  priviledges  1R0.Abr.s96.) 
which  tenant  in  taile  himselfe  hath,  and  which  lessee  for  life  hath 
not  fa  J.  As  first,  he  is  dispunishable  for  waste  (a).  Secondly,  he  M  Tempt  E.  i. 

39  £.  3. 16.  31  £.  3.  Aid,  35.  43  £.  3.  99.  43  E.  3. 1.  45  E.  3.  as.  98  £.  3.  96. 
46  E.  3. 13.  97.  9  fi.  4.  17.  7  H.  4. 10.  1 1  H.  4. 15.  91  H.  6.  56.  10  H.  6.  1. 
96  H.  6*.  Aid,  77.  3  E.  4. 1 1.  13  E.  9.  Eotre  Conge,  56.  Fits.  N.  B.  903. 
Lewes  Bowies'  case,  1 1  Co.  fol.  8. 

shall 

(2)  See  ace.  2  Inst.  302.  But  yet  he  cannnot  have  action  of  waste  against 
another,  for  he  cannot  count  ad  exheeredationem ;  and  it  is  said,  that  tenant 
m  tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  tail  after  possibility  of 
issue  extinct  pending  the  writ.  See  Bro.  Abr.  Waste,  pi.  14.  69,  60.  2  Ro. 
Abr.  825.  pi.  5.  Mo.  18,  and  post.  53.  b.  Note  also  that  it  is  said,  that  though 
such  tenant  is  not  punishable  for  waste,  yet  if  he  cuts  down  trees,  they  are  not 
his  property.  4  Co.  63  (a).  As  to  this  difference  between  being  dispunishable 
ft*  waste  in  felling  trees  and  having  the  property  in  them,  see  1  P.  Wins.  528. 
See  also  s  P.  Wms.  241,  where  it  is  said  by  the  court,  that  if  tenant  for  life 
"~*~  down  timber,  it  belongs  to  those  who  at  the  time  of  its  being  severed  were 

"  |he  first  estate  of  inheritance. — [Note  158.] (a)  But  note  that 

to  Ld.  Coke  in  4  Co.  63,  that  though  dispunishable  for  waste  he  shall 

"ie  absolute  property  in  the  timber  felled.    Ld.  Nott.  in  his  own 

f  Skelton  v.  Skelton,  16  Nov.  29  C.  2.  reasons  in  support  of  the 

ction,  and  in  Abraham  v.  Bubb  and  ux.  1  July,  31  C.  2d,  he  acted 

*  though  in  a  subsequent  stage  of  the  same  case  he  somewhat  nar- 

njunction  he  had  before  granted,  yet  he  avowed  retaining  the  opi- 

"le  property  in  the  timber  when  cut,  and  signified  that  in  any  future 

d,  for  the  timber  already  cut,  have  the  law  tried  in  trover,  and  as 

Id  be  adjudged,  grant  or  deny  a  perpetual  injunction,  and  in  the 

^ould  stay  waste.  See,  however,  Ld   HardwicWs  words,  in  Garth 

n^ken£  Rap.  from  bii  lordsbip's  own  note.    See  also  die  case  of 

*  mm\  wc  Freem.  53.     Nott.  MSS.  949. 1028.     [This  point 

tmtr  «f  tenant  in  tail  after  possibility,  &c.    Williams  v. 

— \aod  12  East,  210.] 


27. b.  2 8. a.]  Of  Tenant  in  taile,  &c.  L.l.C^,Sect.3^; 

■hall  not  be  compelled  to  attorne.  Thirdly,  he  shall  not  have  ayde 
of  him  in  the  reversion.  Fourthly,  upon  his  alienation,  no  writ  of 
entrie  in  consimili  cas&  lyeth.   Fifthly,  after  his  death  no  writ  of 
intrusion  doth  lie.   Siztly,  he  may  joine  the  mise  in  a  writ  of  right, 
in  a  speciall  manner.  Seventhly,  in  apracipe  brought  by  him  he 
shall  not  name  himselfe  tenant  for  life.  Eightly,  in,r        ' 
a  praecipe  brought  against  him  he  shall  not  be'  t%m      **ltm' 
named  barley  tenant  for  life.     And  yet  he  hath  four 
other  qualities,  which  are  not  agreeable  to  an  fc*-  estate  r28.~l 
m  13  E.  a.       in  taile,  but  to  a  bare  lessee  for  life,  [b]  (l)  First,  if  he  I    a  "  I 
EnUeCoog.66.  maketh  a  feoffinent  in  fee,  this  is  a  forfeiture  of  his  e6-         * 
at  E  **  q6        tate  ^'  Secondly,  if  an  estate  in  fee,  or  in  fee  taile,  in  revecsioo, 
97  AasTp lilo.     OT  remainder,  descend  or  come  to  this  tenant,  his  estate  is  drown- 
F.  N.  D.  159.      ed,  and  the  fee  or  fee  taile  executed.  Thirdly,  he  in  the  reversion 
3a  E.  3,  tit.       or  remainder  shall  be  received  upon  his  default,  as  well  as  upon 
Ag.  55.  burg  tenant  for  life  (3).    Fourthly,  An  exchange  between  a  bare 

o°E.  4?  17!  tenant  for  life  and  him  is  good,  for  their  estates  in  respect  of  their 
9  R.9.  Remit  quantity  are  equal ;  so  as  the  difference  standeth  in  the  quality, 
147.  41  E.3.19.  and  not  in  the  quantity  of  the  estate.  And  as  an  estate  taile  was 
90  E.  3,  R«  sceit  originally  carved  out  of  a  fee  simple,  so  is  the  estate  of  this  tenant 
Lewe«3Bowie«'  out  °^an  estate  m  eapeciall  taile.  And  he  is  called  tenant  in  taile 
cue,  ubi  supra.    a^er  possibilitie  of  issue  extinct,  because  by  no  possibility  he  can 

have  any  issue  inheritable  to  the  same  estate  taile.  But  if  a  man 
giveth  land  to  a  man  and  his  wife,  and  to  the  heires  of  their  two 
bodies,  and  they  live  till  each  of  them  be  an  hundred  yeeres  old, 
and  have  no  issue,  yet  do  they  continue  tenant  in  taile,  for  that 
the  law  seeth  no  impossibilitie  of  having  children.    But  when  a 
man  and  his  wife  be  tenant  in  espeoiall  taile,  and  the  wife  dieth 
without  issue,  there  the  law  seeth  an  apparent  impossibility  that 
any  issue  that  the  husband  can  have  by  any  other  wife  should 
inherit  this  estate.    And  let  this  tenant  keep  his  estate,  for  be     J 
hath  these  priviledges  in  respect  of  the  privity  of  his  estate,  aad      1 
M  11  Co.  fof.    of  the  inheritance  that  was  once  in  him.    [c]  For  in  the  case  of*    .j 
Ss>    Lewes        Evens  (4),  Mich.  28  &  29  Eliz,  it  was  adjudged,  that  where  te-      J 
Bowie*'  case.      nant  m  £jie  ^^  nossibility  of  issue  extinct  granted  over  his      } 
97  H^6  Mt.       e*tete  to  another,  that  his  grantee  was  compelled  to  attorne  in  ^ 
Aid.  Statfatm.    a  quid  juris  clamot  (5),  as  a  bare  tenant  for  life,  and  so  be  named  ▼ 
99 E. 3.  1.  b.     in  the  writ;  for  by  the  assignement  the  privity  of  the  estate 

being  altered,  the  priviledge  was  gone ;  and  this  judgement  was    . 
•9  H.*.tit.  Aid.  affirmed  in  a  writ  of  error,  and  herewith  agreeth  27  if.  6.  tit 
99  E, 3.  i» b.     Aidt     statham,  29  E.  3.  1  •  b.  (6). 


(1)  43  Ass.  24.    Hal.  MSS. 

(2)  So  if  he  misleads,  39  E.  3. 16.    Hal.  MSS. 

(3)  28  E.  3.  96.     Contra  as  to  receipt.   Hal.  MSS. 

(4)  M.  26,  27  Eliz.  B.R.  Leon.  T.  29  Eliz.  Clench.  88.  Evans  and  Apr* 
chard.  Hal.  MSS.  See  Aprice's  case,  2  Leon.  40.  3  Leon.  241,  which  seemi 
to  be  the  case  referred  to  by  lord  Coke  and  lord  Hale.  The  anonymous  cast 
in  l  Leon.  290,  and  3  Leon.  121,  seems  also  to  be  the -same  case. 

(5)  28  E.  3.  96.  Grantee  has  the  privilege.^  HaL  MSS.  But  see  thf 
reasons  for  the  judgment  cited  by  lord  Coke  in^eTjrt Assessed  u\«ote  4*    , 

(6)  Quaere  if punishablejbr  waste.    HaLMBB.    BeevtitfsVJps*  j 


Sect. 


i 


'L 1.  GrS.  Sect.  33.    Of  Tenant  in  tirile,  &c.         [28.  a. 


&€Ci*    \J%Jm 


J  ISO,  if  tenements  be  given  to  a  man  and  to  his  heires  which  he 
shall  beget  an  the  bodie  of  his  wife,  in  this  case  the  wife  hath 
noting  in  the  tenements,  and  the  husband  is  seised  as  donee  in  especiall 
taile.  And  in  this  case,  if  the  wife  die  without  issue  of  her  body  begot- 
ten by  her  husband,  then  the  husband  is  tenant  in  taile  after  possibility 
of  issue  extinct. 

"TF  ike  mje  die  uithout  issue."      So  as  the  estate  of  this  Lew»  Bowles' 
tenancy  must  be  altered  by  the  act  of  God,  and  that  by  ??*jl"  c°m 

•  dying  without  issue ;  for  if  a  feoffment  in  fee  be  made  to  the  use  /°,  *R0jtep.|7a# 
of  a  man  and  his  wife  for  teanne  of  their  lives,  and  after  to  the  *  Stand.  383. 
use  of  their  next  issue  male  to  be  begotten  in  taile,  and  after  to  387. 
tbe  use  of  the  husband  and  wife,  and  of  the  heires  of  their  two  £">•£{*£  S'fr 
bodies  begotten,  they  having  no  issue  male  at  that  time ;  in  this  l  Co*  ^' 
case  the  husband  and  wife  are  tenants  in  speciall  taile  exe- 
cuted (7),  and  after  they  have  issue  a  sonne,  in  this  case  they  are 

.  become  tenants  for  life,  tbe  remainder  to  the  sonne  in  taile,  the 
remainder  to  them  in  speciall  taile  (8);  for  albeit  their  estate 

taile 


a  Co.  61.) 


conveyance 


(7)  CordsB's  case,  Cro.  Eli*.  315,  is  to  the  contrary;  for  there  land  was 
devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re* 
mainder  to  the  heirs  of  A 'a  body,  and  according  to  Croke,  who  mentions  the 
case  as  reported  to  him  by  lord  Coke,  it  was  resolved,  that  A.'n  estate  tail  was 
not  executed  for  the  possibility  of  the  mean  estate's  interposing,  but  was  so 
disjoined  during  A!%  life,  that  his  wife  could  not  be  endowed.  But  see  Cas. 
B.  It.  temp.  Hardw.  17,  where  lord  Hardwicke  says,  that  CordalTs  case  has 
been  several  times  denied  to  be  law. — [Note  159.] 

(8)  Sic  nota  remainder  supported,  without  particular  estate,  by  the  possibility 
*ta*  issue  may  be  born.  But  if  such  tenant  levies  a  fine,  nam  this  remainder  t# 
d&troyed,  because  the  estates  are  confounded.  Hal.  MSS.— Here  it  is  proper  to 
•dd,  that  there  is  a  difference  between  subjoining  the  inheritance  to  the  par- 
ticular estate  by  the  same  conveyance  as  limits  the  intermediate  contingent 

r,  and  an  accession  of  one  to  the  other  by  a  distinct  and  subsequent 

yance ;  for  in  the  latter  case  the  contingent  remainder  is  destroyed, 

in  the  former.     See  ace.  Purefoy  and  Rogers,  2  Saund.  380.    It 

adjudged,  that  in  the  latter  case  the  descent  of  the  inheritance 

ion  having  the  particular  estate  will  destroy  the  contingent  re* 

lere  the  descent  has  been  subsequent  to  the  commencement  of  the 

itate.     See  Kent  and  Harpool,  1  Ventr.  306.   T.  Jo.  76.   Hooker 

[,  Cas.  in  B.  R.  temp.  Hardw.  13.  But  a  descent  of  the  fee  on  tenant 

not  hurt  the  contingent  remainder,  where  the  particular  estate 

the  same  time,  and  are  derived  from  the  same 

to  A.  for  life,  remainder  over  on  a  contin- 

the  reversion  descends  upon  A*  as  his  heir. 

96.     Plunkettand  Holmes,  1  Lev,  111,  and 

1. 147.     The  case  of  Wood  and  Ingersole,  Cro. 

ks4  see  the  observation  on  the  last  case  in  T.  Jo.  79, 

Mstf  be  a  great  omission  not  to  apprize  the  student, 

*"*****  is  fully  gone  into  by  Mr.  Fearne  in  his  Essay  on 

Contingent 


int 


28.a.28.b.]    Of  Tenant  in  taile,&c.  JLl.C.S.  Sect.  SSL 

taile  is  turned  to  an  estate  for  life,  yet  they  have  but  a  bare 
estate  for  life ;  but  if  the  issue  die,  and  die  husband  die  having- 
no  other  issue,  and  then  the  sonne  die  without  issue,  the  wife 
shall  have  the  priviledges  belonging  to  a  tenant  in  taile  after 
possibility  of  issue  extinct,  as  it  appeared)  in  Lewes  Bowles9  case 
ubi  supra,  where  it  is  said,  that  trie  estate  of  this  tenant  must 
be  created  by  the  act  of  God,  and  not  by  limitation  of  the  party, 
[«n  7  H.  4.  16.  ex  disposiiione  legis,  and  not  exprovisione  kominis  \cT\ .  If  land  be 
8  E.1.  A*.  415.  given  to  a  man  and  to  his  wife,  and  to  the  heires  of  their  two 
tfl  a***  **"         bodies,  and  after  they  are  divorced  causa  pracontractus,  or  con- 
la  E^  ft*       sanguinUatis,  or  affinttatis,  their  estate  of  inheritance  is  turned  to 
Am.  91,  in  fine,  *  j0mt  estate  for  life ;  and  albeit  they  had  once-an  inheritance  in 
(9  Co.  140, 141.  them,  yet  for  that  the  estate  is  altered  by  their  owne 

7  Co.  49.  b.  r28ri  act>  a™*  not  ty  the  act  of  God,  viz.  by  »■  the  death 
Kenne*sc*ae,  I  •  I  of  either  party  without  issue,  they  are  not  tenants  in 
and  4  Co.  a*}     L  D-  -J  teile  ^ft^.  powibility  of  issue  extinct  (l).    Lands  are 

given  to  the  husband  and  wife,  and  to  the  heires  of  the  body  of 

the  husband,  the  remainder  to  the  husband  and  wife,  and  to  the 

(1  Ro.  Abr.       heires  of  their  two  bodies  begotten ;  the  husband  dies  without 

ft*1*)  issue ;  the  wife  shall  not  be  tenant  in  taile  after  possibility,  tor 

the  remainder  in  speciall  taile  was  utterly  void,  for  that  it  could 
never  take  effect ;  for  so  long  as  the  husband  should  have  issue, 
it  should  inherit  by  force  of  the  generall  taile,  and  if  the  hus- 
band die  without  issue,  then  the  speciall  estate  taile  cannot 
take*  effect,  in  as  much  as  the  issue,  which  should  inherit  the 
especiall,  must  be  begotten  by  the  husband,  and  so  the  generall, 
which  is  larger  and  greater,  hath  frustrated  the  especiaJl  which 
is  lesser.  And  the  wife  in  that  case  shall  be  punished  for 
waste. 


Contingent  Remainders.  See  page  ill  to  118  of  the  second  edition,  where 
the  author  most  learnedly  and  ingeniously  states  the  several  distinctions,  ex* 
plains  the  reasons  on  which  they  depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject. — [Note  100.] 

(1)  Husband  and  wife  tenants  in  special  tail ;  the  husband  toas  attainted  of 
treason,  or  levies  fine  xoith  proclamations ;  the  husband  dies  having  issue  by  the 
mfe  :  the  issue  cannot  inherit,  and  yet  to  many  purposes  the  ivife  surviving  is 
tenant  in  tail  after  possibility,  for  if  she  makes  lease  for  21  years  according  to 
the  statute,  it  shall  bind  the  conusee,  or  if  it  is  for  three  lines,  it  shall  not  be 
a  forfeiture.  H.  22  Jac*  Rot.  Crocker  and  Ketscy.  Hob.  Rep.  Melton's  case. 
Vid.  9  Rep.  Beaumont's  case.  It  seems,  she  cannot  suffer  recovery  after.  Qiuere* 
Vid.  this  case  of  Beaumont  afterwards  debated.  H.  1 3  Cha.  &.  R.  in  Baker 
and  Willis,  Cro.  Cha.  476.  The  case  of  Crocker  and  Kelsey  is  in  W.Jo,  (xx 
Hutt.  84.  Cro.  Jam.  688.  Bridgm.  27.  2  Ro.  Rep.  490.498.  1  8^"^' 
843.  pi.  3,  and  O.  Bendl.  139. 143.  Beaumont's  case  is  in  9  Co.  138?^ 
Melton's  case  is  in  Hob.  254.  Note,  that  in  the  case  oftrocker  an<$f 
die  question  was  on  the  operation  of  a  lease  for  21  years  not  warrant* 
32  H.  8,  the  ancient  rent  not  having  been  reserved ;  but  the  issue  in 
levied  a  fine  during  the  wife's  life,  it  was  adjudged  that  the  lease 
but  it  seem*  to  have  been  agreed,  that  the  wife,  notwithstanding  the 
death,  was  tenant  in  tail  so  as  to  be  capable  of  making  leases  within  &4 
Indeed  this  latter  point  had  been  adjudged  in  a  former  case,  ^h 
Godb.  102.  See  too  4  Leon.  57.  As  to  the  former  point,  beside*5 
already  cited,  see  2  Sid.  62.— [Note  161.] 


l.C.4.Seet.34»35.  Curtesie  of  England.  [28.b.29a. 

Sect.  S4. 

[  A  NB  note,  that  none  can  be  tenant  in  taile  after  possibility  of  issue 
'•^-*  extinct,  but  one  of  the  donees,  or  the  donee  in  especial  taile.  For 
the  donee  in  generall  taile  cannot  be  said  to  be  tenant  in  taile  after  pos- 
sibility of  issue  extinct;  because  alwaies  during  his  life,  he  may  by  pos- 
sibility  have  issue  which  may  inherit  by  force  of  the  same  entaile.  And 
so  in  the  same  manner  the  issue,  which  %s  heir  to  the  donees  in  especiall 
taile,  cannot  be  tenant  in  taile  after  possibility  of  issue  extinct,  for  the 
reason  abovesaid. 

*  And  note,  that  tenant  in  taile  after  possibility  of  issue  extinct  shall 
not  be  punished  of  waste,  for  the  inheritance  that  once  was  in  hbn,  10  27. 

[6.1.     But  he  in  the  reversion  may  enter  if  he  alien  in  fee,  45  E.  3.  22. 

TF  lands  be  given. to  a  man  wkh  a  woman  in  frankmarriage* 
albeit  the  woman  (which  was  the  cause  of  the  gift)  dieth 
without  issue,  yet  the  husband  shall  be  tenant  in  tayle  after 
possibility*  $c.  for  that  he  and  his  wife  were  donees  in  especiall 
taile,  and  so  within  the  words  of  Littleton.  The  residue  of  this 
Section  is  evident. 

*  This,  and  that  which  follows,  is  not  in  the  first  (a)  edition  (Dr.  and  Stud, 
(which  I  have).    And  therefore  (that  I  may  speake  it  once  for  9i.  ti  Co.  Bo.) 
all),  it  was  wrong  to  the  authour  to  adde  any  thing  (especially 

in  one  context)  to  his  worke. 


»-  Chap.  4.     Curtesie  of  England.     Sect.  35.  f29-l 

"TEN* A  NT  by  the  curtesie  of  England  is,  where  a  man  tdketh  a  wife 
seised  in  fee  simple  or  in  fee  taile,  generall,  or  seised  as  heir  in  taile 
peciaU,  and  hath  issue  by  the  same  wife  male  or  female  born  alive  (oyes 
u  vife  (1),  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the 
uband  shall  hold  the  land  during  his  life  by  the  law  of  England. 
Jul  he  is  called  tenant  by  the  curtesie  of  England,  because  this  is 
>j&her  reabne  but  in  England  onely. 

have  said,  that  he  snail  not  be  tenant  by  the  curtesie, 
ilde,  which  he  hath  by  his  wife,  be  heard  crie ;  for  by  the 
ed,  that  the  childe  was  born  alive.  Therefore  Quote  (2). 


it 


TAKETH 


irst  edition,  lord  Coke  means  that  printed  at  Rohan,  as  appears 
[to  this  his  Commentary  on  Littleton.  But  the  edition  of  Lettou 
L  which  was  really  the  first,  is  also  without  the  addition  here 
It  appears  to  have  been  first  introduced  into  the  edition  by 
i  further  as  to  the  subject  of  tenant  in  tail  after  possibility,  Vin. 

>  Ato  words  are  neezvife  inL.  and  M.    This  latter 
4  Coke's  translation. 
'*  -m}  M.  but  not  in  Rolu 


39. a.]  Curtesie  of  England.     L.  1.  C.4.  Sect. 3/1 


k 


iirTAKE  TH  a  wife  seised."    And  first  of  what  seisin  a 
M  F.N.B.  194.  shall  be  tenant  by  the  curtesie.    [e]  There  is  in  law  a 

(Port,  i$3.)       f0m  gejgj^  yia-  a  geisin  in  deed,  and  a  seisin  in  law,  wl 

more  shall  be  said  Sect.  468  ♦,  and  681.    And  here  Littleton 
]  t  Mar .       intendeth  a  seisin  in  deed,  if  it  may  be  attained  unto.     Q/"]  Am 
*}<*>  56*  if  a  man  dieth  seised  of  lands  in  fee  simple  or  fee  taile  generall, 

and  these  lands  descend  to  his  daughter,  and  she  taketh  a  hus- 
band and  hath  issue,  and  dyeth  before  any  entry,  the  husband 
(Pott.  40.)         shall  not  be  tenant  by  the  curtesie,  and  yet  in  this  case  she  had 

a  seisin  in  law ;  but  if  she  or  her  husband  had  during  her  life 
[g\  7  E.  3*  6&  entred,  he  should  have  been  tenant  by  the  curtesie  (3).  [g]  A 
3  H.  >  5.  man  seised  of  an  advowson  (4)  or  rent  in  fee  hath  issue  a  daugh- 

i^Co* tn  b*  *eff  w^°  *8  man**e^  ^  ^la^  *88Ue»  ai*d  dyeth  seised,  the  wife, 
8  Co!  34!  *  before  the  rent  became  due  or  the  church*  became  voyd,  dieth, 
Ante  15.  b.)       she  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by  die 

curtesie,  because  he  could  by  no  industry  attaine  to  any  other 
(8  Co.  96.)         seisin.    Et  impotentia  excusat  legem  (5).     But  a  man  shall  not 

be  tenant  by  the  curtesie  of  a  hare  right,  title,  use  (6),  or  of 

•  It  tkouid  be  8cct.  448. 

arerersioa 


(3)  But  entry  is  not  always  necessary  to  give  seisin  in  deed ;  for  if  the  land 
is  in  lease  for  years,  curtesy  may  be  without  entry,  or  even  receipt  of  rent,  the 
possession  of  the  lessee  for  years  being  deemed  the  possession  of  the  husband 
and  wife.  See  the  case  of  De  Grey  and  Richardson,  3  Atk.  469.  Lord 
Coke's  doctrine  about  seisin  for  a  possessiojratris  is  the  same.  See  ante  15.  a. 
In  n.  4.  there,  the  case  of  Newman  and  Newman  is  cited,  from  Wils.  vol.  a. 
p.  516,  but  no  hint  being  given  of  the  point  adjudged,  it  may  be  proper  tt 
add  here,  that  in  that  case  the  court  construed  the  possession  of  a  mother  ta 
be  a  possession  for  an  infant  her  son  as  his  guardian  by  law,  she  being  next 
of  blood  to  whom  the  inheritance  could  not  descend,  and  held  it  a  sufficient 
seisin  to  exclude  the  daughters  by  a  former  venter. — [Note  162.] 

(4)  Whether  it  be  an  advowson  in  gross\or  appendant.  A.  seised  of  a  manor, 
to  which  an  advowson  is  appendant,  dies,  having  issue  a  daughter,  who  takes 
husband  and  dies  before  entry  into  the  manor,  it  seems,  that  the  husband  shot 
not  be  tenant  by  the  curtesy  of  the  advowson,  nor  of  the  rents  incident  to  tis 
manor,  because  ne  had  not  seisin  of  the  principal.     Hal.  MSS. — [Note  163.] 

(5)  According  to  Perkins,  the  husband  snail  have  curtesy  in  an  advowson, 
though  he  suffers  the  ordinary  to  present  by  lapse  on  an  avoidance  in  his  wife's 
life-time.  Perk.  Sect.  468.  But  such  a  case  is  not  within  lord  Coke's  reason 
for  allowing  curtesy  of  an  advowson  without  seisin  in  deed:  nor  do  Ifi^ 
any  authority  to  support  the  doctrine,  besides  Mr.  Perkins's  name, 
indeed,  on  account  or  the  learning;  and  ingenuity  displayed  in  his  Pro) 
Book  on  the  laws  of  England,  ought  in  general  to  have  considerable  wei 
though  one,  who  wrote  soon  after  Mr.  Perkins,  describes  him  to  be  a 
that  writeth  of  diverse  titles  of  our  law  rather  subtilly  than  soundly. 
Paral.  40.  a.  See  also  a  more  particular  character  of  Mr.  Perku 
Prepar.  38.  a. — [Note  164.] 

(o)  Here  an  use  before  or  not  executed  by  the  27  H.  8.  must  be 
an  use  within  that  statute  is  a  legal  estate.     See  ace.  2  And.  75. 
by  lord  Coke  himself  in  Cro.  Jam.  201.    See  also  1  New  Abridgm.  1 
though  in  strictness  of  law  there  cannot  be  curtesy  of  trusts,  v«e 
Cokes  time  our  courts  of  equity  have  allowed  curtesy  both  of  truj 
other  interests,  which,  though  in  law  mere  rights  and  titles,  are  deer 
in  equity,  and  made  to  conform  lo  many  of  the  rules  and  consequence 
to  estates  in  law.     See  1  Atk.  603,  the  case  of  Cashborn  and  Inglisl 
lord  ch.  Hardwicke  decreed  curtesy  of  an  equity  of  redemption* 


1  •  C.4.  Sect  35.    Curtede  of  England.    [29.  a.  29.  b. 

Tfrenkm  (7)  or  remainder  expectant  upon  any  estate  of  free- 
unlesae  die  particular  estate  be  determined  or  ended  during 


At  the  coronation  of  king  R.  «,  aaith  the  record,  [h]  Johannes  [A]  I 
t  Castilaet  Legionis,  Dux  Lancastrian,  coram  dido  domino  rege  "ct.  «d  Core- 
et  contUio  suo  compare**,  damavU  ut  comes  Leicestria  qfficium  ^,liooe,tt  ?•  *• 
Seuesehalcta?  Anglic,  dut  dux  Lancastrian  ad  gerendum  prin-  pg^SSx^ 
etpalem  gktdium  domini  regis  vocat'   Curtaua  die  coronationis  m.  45. 
tjusdam  regis,  et  ut  comes  Lincoln  ad  scindendum  et  secandum 
coram  ipso  domino  rege  sedente  ad  memsam  dido  die  coronationis ; 
et  quia  fact*  diligenti  exandnatione  coram  peritis  de  consUio  regis 
de  pratmissis,  satis  constabat  eidem  consilio,  quod  ad  ipsum  ducem 
tanquam  tenentem  per  legem  Anglia? postmortem  Blanchia  quon- 
dam uxoris  sues  pertmuit  cjfficia  prcedid*  prout  superius  damabat 
ercere,  consideratum  Juit  per  ipsum  regem  d  consilium  suum 
axtidum  quod  idem  dux  officio,  pradida  per  se  d  sufficientes 
wtatos  sua*  facerd,  d  exercerd,  djeoda  debita  in 
hdc  parte  ootinerd*     Qui  quidem  dux  qfficium  Se-  T  2Q.™| 
nttchalcuB  pradid*  personaliter  adimplevit,  Sfc.    And  I     u  *  I 
ery  man  that  claimed  to  hold  by  grand  aetjanty  to 
any  service  to  the  king  at  his  coronation,  exhibited  his 
ition  to  the  said  duke  as  steward  of  England,  who  upon 
tring  the  proofes  either  allowed  or  disallowed  the  same. 
In  letters  patents  made  by  king  H.  6,  to  Richard  earle  of  Rot.  P«t*nt. 
Salisbury  you  shall  finde  this  clause,  Quod  charissimus  consan-  win.  so  li.6. 
incus  noster  Richardus,  nunc  comes  Sarum,  qui  AliciamJUiam 
haredem  Thoma  nuper  comitis  Sarum  adhuc  superstitem  duxU 
uxorem,  d  cum  eddem  Alicia*  prolem  tempore  mortis  pradida 
Thonue  habuit  d  habd  superstitem  de  prasenti,  eoque  pratexti 
n  Richardus  nunc  comes  Sarum  nomen  datum  d  honorem 
itis  Sarum,  Src.  habd,  d  pro  tempore  vita  sua  dejure  vrce- 
u  pramissorum  habere  aebd(\).    The  name  of  the  issue 

which 


fully  reported  in  Vin.  Abr.  Curtesy,  E.  pi.  23,     However,  a  wife  in  point 

benefit  may  have  a  trust  of  inheritance,  which  may  be  so  declared  as  to 

rent  curtesy,  as  by  directing  the  profits  during  the  wife's  life  to  be  paid 

her  separate  use ;  for  in  such  a  case  the  intention  to  exclude  the  husband 

curtesy  is  manifest,  and  he  cannot  have  an  equitable  seisin.    3  Atk.  715. 

is  also  proper  to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet 

refused ;  a  partiality  not  easy  to  be  reconciled  with  reason, 

by  the  current  of  authorities.     Curtesy  of  money  to  be  laid 

▼ern.  536;  1  Ves.  174.     Which  authorities  overrule  the 

110.     But  as  to  this  see  post.  31.  b. — [Note  165.] 

makes  a  qumre,  whether,  if  a  woman  seised  in  fee  makes 

ing  rent  to  her  and  her  heirs,  the  husband  shall  not  have 

during  the  lease ;  but  he  seems  to  admit,  that  the  husband 

rtesy  of  the  land  itself,  unless  the  lease  determines  before 

Perk.  Sect.  467.     See  post.  3a.  a.  where  in  a  like  case  lord 

e  wife  shall  not  have  dower.     But  if  a  rent  is  incident  to 

ant  on  an  estate  tail,  the  husband  shall  have  curtesy  of  the 

ines.    Post.  30.  a. — [Note  166.] 

issue  the  husband  cannot  use  the  title  of  hie  **$*  dignity ; 

imby,  tvho 


curtesy. 


29-  b.]        Curtesie  of  England.      L.  1.  C.  4.  Sect  3qji 

which  the  said  Richard  earl  of  Salisbury  had  by  the  said  Al 
Rot.  Parent  dc  was  Richard,  who  married  with  Anne  the  sister  and  heire 
anno  vj  H.  6.  m.  //^ry  Beauchampe  earle  of  ffarteicfojwho  was  earle  of  Warm 

to  him  and  to  his  heires,  and  duke  of  WarvAcke  to  him  and 
the  heires  males  of  his  body.     And  Richard  the  sonne  hav 
then  no  issue  by  his   wire,  king  H.  6,  in  37  yeare  of 
raigne  granted  to  him  that  he  should  be  earle  of  Warwicke* ' 
ipse  et  preedicta  Anna  exitum  inter  cos  ad  prasens  rum  hoi 
These  and  many  more  I  have  read  concerning  this  matter, 
only  say  to  the  reader,  Utere  tuojudicio,  nihil  enim  impedio. 
[H  Vid.  iE.  3. 6.      [{]  If  an  estate  of  freehold  in  seigniories,  rents,  commons, 

f  P  t?  *\        suco  ^^e  ^  8U8PeD^e^9  a  man  Boa^'  not  De  tenant  by  the  cu 
v  °*   &>•)        |es|e  .  ^ut  •£  tne  gugpengion  be  but  for  yeares,  he  shall  be  tenant? 

by  the  curtesie.     As  if  a  tenant  make  a  lease  for  life  of  tat 
tenancie  to  the  seignioresse,  who  taketh  a  husband,  and  hath 

issue, 


curtesy.     But  lord  Coke,   after  stating  two  precedents,  one  of  curtesy  ia 
a  title  of  honour,  and  another  of  curtesy  in  an  office  of  honour,  avoids  making 
the  least  inference,  and  professedly  leaves  the  reader  to  his  own  judgment; 
from  which  reserve  it  may  be  conjectured  that  he  had  his  doubts.     In  fact, 
the  point  had  been  several  times  controverted  in  lord  Coke's  time.     About 
the  year  1580,  Richard  Bertie  claimed  the  barony  of  Willoughby  in  right  of 
his  lady  Catherine,  duchess  of  Suffolk,  he  having  had  issue  by  her.    The  claim 
was  referred  by  queen  Elizabeth  to  lord  Burgnley,  and  two  other  comma*  j 
sioners,  as  was  also  a  claim  of  the  same  dignity  by  Peregrine  Bertie,  the  soft; 
and  heir  of  the  duchess  of  Suffolk  by  Richard  Bertie.     At  one  time  the  pre* 
cedents  urged  for  the  husband  were  thought  to  make  an  impression  on  the 
commissioners ;  but  finally  they  made  a  report  in  favour  of  the  son,  who  was 
accordingly  admitted  to  the  dignity  in  the  life-time  of  his  father.     See  Coll. 
Proceed,  on  Claims  of  Baron.  1  to  33.     But  notwithstanding  this  case,  tiro 
other  claims  of  a  like  kind  were  made  within  a  few  years  after,  the  first  about 
1586,  by  sir  Thomas  Fane,  in  right  of  his  wife  Mary,  the  daughter  and  heir, 
of  Henry  lord  Bergavenny,  and  the  second  about  1604,  by  Sampson  Leonard, 
in  right  of  his  wife  Margaret  lady  Dacres.     Of  the  event  of  the  former  claim, 
I  do  not  find  any  account ;  but  as  to  the  latter  it  appears,  that  king  James 
referred  it  to  commissioners,  and  that  lady  Dacres  dying  before  any  decision, 
the  affair  was  compromised  in  1612  by  the  king's  granting  precedency  to  thej 
husband  as  eldest  son  of  lord  Dacres.     The  letters  patent  giving  this  prece^ 
dency  recite,  that  the  commissioners  had  found  baronies  on  the  like  right  am* 
f erred  on  the  husband  in  several  families,  and  in  this  particular  barony  ofDacrO^ 
three  several  precedents.    There  are  other  expressions  equally  remarkable  fa  j 
a  studied  ambiguity,  such  as  leave  undecided  whether  the  pretension  to  thl 
wife's  title  was  deemed  a  claim  of  favour  or  of  right  from  the  crown,  and 
appear  calculated  to  avoid  an  adjudication  of  the  point ;  and  in  this  unsettled 
state  of  things,  it  is  not  surprising,  that  lord  Coke  should  be  so  cautious  « 
advancing  any  positive  doctrine  on  the  subject,     I  cannot  learn  that  there 
have  been  any  claims  of  dignities  by  curtesy  since  lord  Coke's  time,  and  fron^  j 
the  want  of  modern  instances  of  such  claims,  and  from  some  late  creations^  | 
by  which  women  have  been  made  peeresses,  in  order  that  the  families  of  this? 
husbands  might  have  titles,  and  vet  the  husbands  themselves  continue  con* 
moners,  it  seems  as  if  the  prevailing  notion  was  against  curtesy  in  titles  m 
honour.     However,  I  have  not  yet  discovered,  whether  this  great  question  has 
ever  formally  received  the  judgment  of  the  house  of  lords.— For  the  particu- 
lars of  Wimby's  case  cited  by  lord  Hale,  see  Coll.  Claims  of  Bar.  U*  4f 
and  7a.— [Note  167.] 
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the  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie  (a), 
'the  lease  had  been  made  but  for  yeares  he  shall  be  tenant 
curtesie. 

hfee  simple  or  in  fee  taile  generally  or  seised  as  heir  in  task  W.  a.  ca.  i  • 

.  and  hath  issue  by  the  same  wfe  male  or  female"    a.  Of  Utt.  ca.  Dower, 
ttftte.    If  lands  be  given  to  a  woman  and  to  the  heires  p1:40,*  "<"-&*• 
'of  her  body,  she  taketh  a  husband,  and  hath  issue  a  sC^foTsNu 
~r,  and  dieth,  he  shall  not  be  tenant  by  the  curtesie ; 
the  daughter  by  no  possibflitie  could  inherit  the  mother's 
in  the  land ;  and  therefore  where  Littleton  saith,  issue  by 
fe  male  or  female,  it  is  to  be  understood,  which  by  possi- 
may  inherit  as  heir  to  her  mother  of  such  estate.    Littleton 
explaineth  this  by  expresse  words,  Cap.  Dower,  fo.  40. 
.  53.  And  therefore  if  a  woman  tenant  in  taile  generall 
&fa  a  feoffment  in  fee,  and  taketh  back  an  estate  in  fee,  and 
a  ausbandand  hath  issue,  and  the  wife  dieth,  the  issue  may 
hrmedon  recover  the  land  against  his  father,  because  he  is  to 
wrby  force  of  the  estate  taile  as  heir  to  his  mother,  and  is 
inheritable  to  his  father  (3). 

And  hath  issuer    3.  The  time  of  having  the  issue.  4.  What 
of  issue.    If  a  man  seised  of  lands  in  fee  hath  issue  a 
iter,  who  taketh  husband  and  hath  issue,  the  father  dieth, 
iband  enters,  fte  [a]  shall  be  tenant  by  the  curtesie,  albeit 
|«we  was  had  before  the  wife  was  seised.  And  so  it  is  albeit 


liwue  had  dyed  in  the  life- time  of  her  father  before  any 
pent  of  the  land,  yet  shall  he  be  tenant  by  the  curtesie  (4).  If 
tan  [5]  seised  of  lands  in  fee  taketh  husband,  and  by  him  is 
with  chflde,  and  in  her  travell  dyeth,  and  the  childe  is 
1  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 
uet  because  the  childe  was  not  borne  during  the  marriage, 
in  the  life  of  the  wife,  but  in  the  meane  time  her  land 
ded,  and  in  pleading  he  must  allege  that  he  had  issue 
the  marriage. 

the  wife  be  [c]  delivered  of  a  monster,  which  hath  not  the 
1  of  maakinde,  this  is  no  issue  in  the  law  ;  but  although  the 
hath  some  deformity  in  any  part  of  his  body,  yet  if  he  hath 
mmt,u        this  sufficeth.    //*,  qui  contra  formam  humani 
more  procreantury  (ut  si  mulier  monstrosum  vel 
it  enixa)  inter  liberos  non  computentur.  Partus 
ira  aliquantulum  ampliaverit  vel  diminuerit  non 
ndanter,  ut  si  sex  digttos  vel  nisi  quatuor  habuerit, 
liberos  commemorari.   Si  inutilia  natura  reddidit 

membra, 


[a]  OldTenuret 
91  H.  3.  tit. 
Dower,  198. 


[6]VidePaine'f 
cute,  ubi  supra. 


[c]  Bract.  lib.  5. 

437,  438. 
Brit.  ca.  60. 

and  ca.  83. 

Fleta.lib.  1. 

c.  5.  aud  lib.  6. 

cap.  54. 

(Ante  3.  b. 

7.b.  8.  a.) 


means,  that  the  husband  shall  not  be  tenant  by  the  curtesy 
it  being  suspended  during  the  whole  time  of  the  marriage 
the  tenancy  to  the  wife.  See  further  as  to  the  effect  of  sus- 
sy  in  Perk.  sect.  459,  460,  461,  462. — [Note  168.] 
land  could  not  have  curtesy  in  respect  of  the  fee,  because  that 
r  the  son's  recovery  in  the  formedon ;  nor  in  respect  of  the 
wife's  ieoffittflifct  if/ore  the  marriage  had  discontinued  the  tail> 
aWtftl*  no  seisin  of  it  during  the  marriage.  This 
'4fft»  case  put  by  lord  Coke.— [Note  169.J 
L    **      of  having  issue  ia  of  consequence*  See  post.  40. 


k  a 
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membra,  ut  si  curvusjuerit  out  gibbosus  vel  membra  torhum 
habueru\  non  tatnen  est  partus  monstrosus.  Item  puerorum  eHi 
sunt  masculif  alii  formince,  alii  hermaphrodite.  Hermaphrodite 
tarn  masculo  quhmjaemincs  comparatur  secundum  pnevalescentum 
sexus  incalescentis. 

If  the  issue  be  born  deaf  or  dumbe,  or  both,  or  be  born  as 
ideot,  jet  it  is  a  lawful  issue  to  make  the  husband  tenant  by  the 
curtesie  and  to  inherit  the  land. 

r<H  a8  H.  8.  *6-  "  Borne  alive:'  If  it  be  borne  alive  [d]  it  is  sufficient,  though 
"  i^*"16'*    it  be  not  heard  cry ;  for  peradventure  it  may  be  born  dumbe 

c*«e,  ubi  supra.  ^n(j  ^  ^  resolved  cleerly,  in  Paine's  case  ubi  supra  (a).  Forthe 

pleading  (as  hath  beene  said)  is,  that  during  the  marriage  he  had 
issue  by  his  wife,  and  upon  that  point  the  triall  is  to  be  had,  and 
upon  the  evidence  (5)  it  must  be  proved,  that  the  issue  was  alive, 
for  mortuus  exitus  non  est  exitus,  so  as  the  crying  is  but  a  proofe 
that  the  cbilde  was  born  alive,  and  so  is  motion,  stirring,  and  the 

[e]  Mirror,  cap.  ifo.     ^nd  jt  fg  g^  Dy  ^  ancient  author    \e]  that  it  was 

*•  ,ect'3#  ordained  in  the  raigne  of  king  H.  u     Que  touts  que 

[30fl  &*  survequissent  lour  Jems  dount  Ms  ussent  conceivi 
a.  J  tenuissent  les  heritages  lour  Jems  pur  lour  vies. 
rfloE.      8  By  die  custom  of  Gavelkind  Uj  a  man  may  be 

16  £?  3.  Aid,     tenant  by  the  curtesie  without  having  of  any  issue  (1  > 

itg.    Stat,  do  CoDauetudinibu*  Kancie. 

^t?1  H* 3'  q  "  AUeU  the  *****  &"  dieth  w  Uveth"  And  therefore  [g]  j[ 
Poincwic  a  woman  tenant  in  taile  generall  taketh  a  husband,  and  hath 
uM  supra.  *'  issue,  which  issue  dyeth,  and  the  wife  dieth  without  any  other 
(1  Leon.  167.)    issue,  yet  the  husband  shall  be  tenant  by  the  curtesie,  albeit  the 

estate  in  taile  be  determined,  because  he  was  intitled  to  be 
tenant  j*r  legem  Anglue  before  the  estate  in  taile  was  spent,  and 
for  that  the  land  remaineth.  But  if  a  woman  maketh  a  gift  in 
taile,  and  reserve  a  rent  to  her  and  to  her  heires,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without 
issue,  the  wife  dieth  (a),  the  husband  shall  not  be  tenant  by  the 
(Pott  3a.  a,)  curtesie  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the 
[a]  Brooke,  tit.  act  ofGod  determined,  and  no  state  thereof  remaineth.  13ut[Ajtf  j 

per  le  Curtetie,  a  man  ' 

86.  10  £.3. 97. 

(a)  See  Mr.  Variant's  note  on  Dyer,  25.  b.  in  his  valuable  ed. 

(5)  Vid.  Pasch.  9  E.  1.  rot.  4.  Si  habuit  exitum,  qui  auditus  fuit  clamare 
seu  vocem  edere  infra  quatuor  parietes ;  quia  puer  non  fuit  tisus  nee  auauus 
clamare  ab  hominibus  masculis,  licet  per  fceminas  nominatus  fuit  Johannes. 
Therefore  husband  not  tenant  by  the  curtesy.  H.  5  E.  1.  rot.  l.  Wighorn* 
Hal,  MSS.— I  cannot  guess  what  lord  Hale's  view  could  be  in  citing  ton 
record,  unless  it  was  to  shew,  that  anciently  in  the  case  of  curtesv  the  IVaJ*J*| 
male  issue  born  alive  could  be  proved  by  men  only ;  which  must  be  confessed 
to  have  been  a  most  unaccountable  peculiarity. — [Note  170.] 

(l)  On  the  other  hand,  curtesy  by  the  custom  of  Gavelkind  is  subject  p 
several  disadvantages ;  for  it  is  only  of  a  moiety  of  the  wife's  land,  w/\7 
ceases  if  the  husband  marries  again.  See  Robinson  Gavelk.  b.  «•  c.  h  wnerjj 
the  learned  author  suggests,  that  some  have  doubted,  whether  there  is  «J>J! 
such  variance  between  the  common  law  and  the  custom,  and  therefore  under- 
takes to  prove  it  by  authorities  on  record.— [Note  171.]  „  . 

(a)  Read  "  the  wife  dieth,  and  then  the  donee  dieth  without  issue,  *» 
See  Mr.  Ritso's  Intr.  p.  338. 
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am  be  seised  in  fee  of  a  rent  and  maketh  a  gift  in  taile 
II  to  a  woman,  she  taketh  husband  and  hath  issue,  the 
the  wife  dieth  without  issue,  he  shall  be  tenant  by 
the  curtesie  of  the  rent,  because  the  rent  remaineth  (a).  The 
diversity  appeareth. 

"If the  wife  dies,  the  husband  shall  hold  the  land;  fa"  Foure 
tilings  doe  belong  to  an  estate  of  tenancy  by  the  curtesie,  viz. 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  But  it 
m  not  requisite  that  these  should  concurre  together  all  at  one 
time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands 
m  fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he 
shall  enter  and  hold  by  the  curtesie.  So  if  he  hath  issue  which  , 
dieth  before  the  *  descent,  as  is  aforesaid. 

And  albeit  the  state  be  not  consummate  untill  the  death  of  the 
wife,  yet  the  state  hath  such  a  beginning  after  issue  had  in  the 
fife  of  the  wife  as  is  respected  in  law  for  divers  purposes. 

First,  after  issue  had,  he  shall  doe  homage  alone,  and  is  become 
tenant  to  the  lord,  and-  the  avowrie  shall  be  made  onely  upon 
the  husband  in  the  life  of  the  wife,  as  shall  be  said  hereafter 
when  we  come  to  the  apt  place  (3).  Secondly,  if  after  issue 
[t]  the  husband  maketh  a  feoffment  in  fee,  and  the  wife  dieth, 
the  feoffee  shall  hold  it  during  the  life  of  the  husband,  and  the 
heire  of  the  wife  shall  not  during  his, life  recover  it  in  sur  cut  in 
xfoa ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the 
time  of  the  feoffment,  was  an  estate  of  tenancy  by  the  curtesie 
initiate  (4)  and  not  consummate.  And  it  is  adjudged  in  29  E.  3, 
that  the  tenant  by  the  curtesie,  cannot  claime  by  a  devise,  and 
waive  the  state  of  his  tenancy  by  the  curtesie,  because,  saith 
thebooke,  the  freehold  commenced  in  him  before  the  devise  for 
terme  of  his  life. 

"  And  he  is  called  tenant  by  the  curtesie  of  England,  because  this 
used  in  no  other  realme  but  in  England  onely." 

"  By  the  curtesie"    In  Latine  per  legem  Anglue. 

"  In  England  onely"  It  is  also  used  within  the  realme  of 
\icotland,  and  there  it  is  called  Curialitas  Scotia.  And  so  it  is 
\k  the  realme  of  Ireland  (5). 

is  here  inserted  for  Disseisin.    See  Mr.  Ritso's  Iutr.  p.  1 18. 

"And 


(6  Co.  67.  b. 
Post.  67.  ft. 
134.  b.) 

M  34  E.  3. 
Cui  in  vita,  13. 
3  £.  3.  Cui  in 
vita,  36. 
10  E.  3.  13. 
Dier,  31. 
Eli*.  363. 
39  E.  3.  fo.  37. 


-i***- 


if  U  toas  a  rent  de  novo  granted  in  tail,  and  the  wife  dies  without 
^tkand  shall  be  tenant  by  the  curtesy,     Hal.  MSS. — [Note  172  ] 
90.    ai  E.  3.  35.    Hal.  MSS. 
Wm  Cui  in  vita,  15.     34  E.  1.  ibid.  30.     10U.  3. 11.     22  H.  6.24. 
led  to  be  tenant  by  the  curtesy  aliens  and  retakes  estate  to  him 
'which  the  wife  is  remitted,  he  shall  not  be  tenant  by  the  curtesy* 
before  issue  had.      9  H.  7.  1.      Vid.  T.  7  Jac.  Ley,  ».  11. 
Hal.  MSS*— See  Ley's  Rep.  9— [Note  1 73] 

^•£isB  consuetude  et  lex  Angliae  sit,  qudd  si  aliouis 

"  **  " — 1  habentem,  et  ex  ei  prolem  habuerit,  cuius 

parietes,  et  vir  supervixerit  uxorem,  habebit 

uxoris,  licit  ea  hseredem  habuerit  ex  primo 

k  3  viro, 


1 
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"  And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesy 

unleue  thechttde,  which  he  hath  by  his  wife,  be  heard  crie  \Jbrbf 

(8  Co.  34.)        the  crie  it  is  proved,  that  the  childe  was  borne  alive"     Our  author 

having  delivered  his  owne  opinion  before,  viz.  born  alive,  now  be 
He]  Vet.  Mag.  sheweth  the  opinions  of  others :  for  so  is  said  in  the  [k]  statute 
Car.  part  a.  2>  tenentibus  per  legem  Anglice  :  and  of  that  opinion  is  GlanxM, 
*»•  70.  pj  Kb,  jt  capa  g.     Bracton,  lib.  5.  tract.  5.  cap.  30.     Britton, 

M  Gl*n*ill,       cap.  50.  fol.  13a.    Fleta,  lib.  6.  cap.  50,  &c.    But  the  reason  k 
B   7l  ?b  8       ag|unBt  their  opinion :  for  by  the  cry  it  is  proved,  dec.  so  as  it 
trot.  5!  cmf^o.   *•  but  aD  e^te1106  to  prove  the  life  of  the  enfant. 
BriUon,  cap.  50.  lb.  13a.    Fleta,  lib.  6.  cap.  54. 

"  Some  have  said*99  By  these  and  the  like  speeches  our  author 
intendeth,  that  the  point  had  been  controverted,  but  thereby,  ex- 
cept it  be  in  this  Section,  where  formerly  he  delivered  his  opinion, 
as  hath  been  said,  he  taciterv  insinuated!  his  owne  judgement, 
which  in  all  the  rest  holdeth  for  good  law  and  warranted  by  good 
authority  throughout  his  three  bookes ;  which  kinde  of  speech 
and  the  like  I  have  collected  together,  as  it  appeareth  by  the 
f5£"&    Sections  in  [*]  the  n»rgent. 

137. 138.  M<-  146*  140-  *&•  17<>-  179-  *9*-  *oo.  2*7.  *34«  S69.  336.  339.  357. 
400.  435»  43*-  440*  443*  460.  409-  47*.  &01.  603*  50&  6***  5»3t  5*4-  634-  57& 
601.  633,634. 040. 649, 643,  644-  M*  65a.  675.  689.  7*1.  793.  736.  730*  731* 
733.734- 

"  Therefore  auare"  This  quaere  is  not  in  the  original!  edition 
of  Littleton,  and  therefore  to  be  rejected  (6). 

And  some  have  said,  that  in  divers  cases  a  man  shall  by  having 

of  issue  be  tenant  by  the  curtesie  where  a  woman  shall  not  be  en- 

dowed.  And  therefore  they  say,  if  lands  be  given  to  two  women 

r«Ro.  Abr.90.  and  to  the  heires  of  their  two  bodies  begotten,  and  one  of 

it  Post.  183.       them  take  husband  and  have  issue  and  die,  the  inheritances  being 
contra.) 


the  heires  of  their  two  bodies  begotten,  and  the  one  taketh  wife 

and  dieth,  she  shall  not  be  endowed,  for  no  estate  in  the  land  is 

altered  by  that  marriage..  But  I  leave  the  reader  to  his 

t30 #~1  owne  opinion,  or  rather  to  suspend  it  until  hecome  t3*to 
b.  "J  *°e  propOTP"*06  m  the  next  chapter.  If  lands  holden  of 
the  king  by  knights  service  in  capite  descend  to  a  woman,  j 
and  after  office  found  she  intrude  and  taketh  husband  and  hath  < 
issue,  in  this  case  the  husband  shall  be  tenant  by  the  curtesie  (1)  i 
and  yet  if  the  heire  male  after  office  in  the  like  case  intruded  ^ 
and  taketh  wife,  his  wife  shall  not  be  endowed,  for  so  it  is  pro*  j 
Pnerog.  Regis,    vided  by  the  statute  of  Preerogativa  Regis,  cap.  1 3>  that  in  that 
c».  13-  case  there  accrues  to  the  heire  bo  freehold,  nor  dower  to  the  wife 

which  1 

«MM«teMViM«MM«M^MH«^i^MHSWMWM^^lMWiWa«WH^BWaM^V^i^M^irMr^>«*M**^H^IV^M^ 

viro,  qui  plena?  aetatis  est ;  prseceptum  est,  qudd  eadem  lex  observatur  in  U>  • 
hernia*    Hal.  M&S.— The  same  extract  from  the  patent  roll  of  11  H.  3» 
given  in  Hal.  Hist.  C.  L.  180 [Note  174.] 

(6)  It  appears  by  the  various  reading  already  given,  that  this  fsutre,  thou 
not  in  the  Rohan  edition,  which  lord  Coke  thought  the  oldest,  is  in  that 
Lettou  and  Machlinia,  which  is  really  the  original  one.    [But  see  Editos  s  * 
face  to  the  thirteenth  Edition.] 

(1)  1  //•  7. 17.    Dy.  95.    Hal.  MSS. 
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wfcchby  interpretation  is  as  much  as  to  say,  that  the  heire  shall 
ve  no  freehold  aa  to  this  respect  to  give  any  dower  to  his  wife. 
_  a  nan  marry  the  neife  of  the  kins;  by  licence,  and  hath  issue  33  E.  3.  tit. 
by  her,  and  after  lands  descend  to  the  niefe  and  the  husband  Tw£™' ^ 
enter,  die  niefe  dieth,  he  shall  be  tenant  by  the  curtesie  of  this  1  l^  47.) 
laaci  and  the  king  upon  any  office  found  shall  not  evict  it  from 
'  hist  because  by  die  marriage  the  niefe  was  infranchised  during 
*  the  coverture.     But  if  a  free  woman  marry  the  villaine  of  the 
ling  by  licence,  and  lands  descend  to  the  villaine,  the  villaine 
diem,  the  wife  shall  not  be  endowed,  but  upon  an  office  found 
the  king  shall  have  the  land,  for  the  villaine  remained  still  a  vil- 
laine to  the  king.  A  woman  [n]  taketh  husband,  and  hath  issue,  W  PI-  Com. 
lands  descend  to  the  wife,  the  husband  enters,  and  after  the  wife  _?*Je*' 
is  found  an  ideot  by  office,  the  lands  shall  be  seised  by  the  CMe'     3< 
king  (2),  for  the  title  of  the  tenancy  by  the  curtesie  and  of  the  (9  Co.  199.) 
king  begin  at  one  instant,  and  the  title  of  the  king  shall  be  pre- 
ferred.   A  man  shall  be  tenant  by  the  curtesie  of  a  castle  [o]  MMaguCats. 
which  serveth  for  the  publicke  defence  of  the  realme,  but  a  J^Jj^/g, 
woman  shall  not  be  endowed  thereof,  as  shall  be  said  more  at  ,^H*g.  Dower. 
large  hereafter  (3).  Bract,  lib.  9. 

A  man  shall  be  tenant  by  the  curtesie  of  a  common  sauns  fol.  46.  &  314- 

nomber,  but  a  woman  shall  not  be  endowed  thereof,  because  it  £,p08tAp*'  ** 

cannot  be  divided.     A  man  shall  be  tenant  by  the  curtesie  [p]  1K0.Abr.675!) 

of  a  house  that  is  Caput  Baronue  or  ComUatiu:  (4)!  but  it  r»]  4H.  3. 

appeareth  by  4  H.  3.  Dower,  180,  that  a  woman  shall  not  be  bower,  180. 

endowed  of  it.     For  the  law  respecteth  honour  and  order.     A  Bract*,  fol.  93. 

man  is  entitled  to  be  tenant  by  the  curtesie,  and  maketh  a  feoff-  £jcta^.!,b' 5* 

tnent  in  fee  upon  condition,  and  entreth  for  the  condition  broken,  £a£  a;  Dower, ' 

and  then  his  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie,  1*3.  3  E.  3. ' 

•because  albeit  the  state  given  by  the  feoffment  be  conditionall,  Dower,  109. 

yet  his  title  to  be  tenant  by  the  curtesie  was  inclusively  abso-  gUy]'  '* 

lutely  extinct  by  the  feoffment,  for  the  condition  was  not  an-  ?hod>  338. 

nexed  to  it  (5).     As  if  the  lord  disseise  the  tenant,  and  maketh  post.  278.) 

t  The  note  here  referred  to  doc*  not  relate  to  this  sentence  of  the  Commentary,  hut  seems 
meant  to  appkf  to  the  next  sentence  but  one  ending  tokh  M  annexed  to  it,"  or  to  the  subsequent 
one  ending  with  "  feoffment."  The  very  case  of  lord  Hale  is  mentioned  by  lord  Coke 
post.  966.  a.  and  therefore  note  (5)  appears  to  be  more  a  remark  upon  note  (4),  or  a  conti- 
nuation if  it,  than  a  note  upon  the  Commentary;  yetfo.  966  elucidates,  or  is  connected  with, 
the  cases  here  advanced  by  lord  Cohe, 

a  feoffment 


Mr.  Serjeant  Hawkins  makes  a  quare  of  this,  observing  that  the  fee 
~  were  in  the  wife,  and  that  the  wife  of  an  ideot  shall  have  dower. 
'  Co.  littl.  43.    It  has  been  also  remarked,  that  there  is  not 
of  titles  between  the  king  and  the  husband ;  the  husband's  title 
being  consummate  till  the  death  of  the  wife,  when  the  king's 
tes.     See  Plowd.  264.  Engl.  ed.  in  a  note  by  the  Editor.    How- 
reasoning  in  Plowden.  See  also  8  Co.  170,  where  it  is  adjudged, 
j  the  case  of  idiotcy  the  office  for  some  purposes  has  relation  to 
1  the  idiot's  estate  commenced,  yet  the  king  is  only  entitled  to  the 
ie  finding  of  the  office ;  which,  as  it  may  have  some  influence 
"curtesy,  is  proper  to  be  attended  to.— [Note  175.] 

31.  b* 

tsBjNftffifOr'*  heir,  and  makes  Jeoffment  on  condition? 
vtmm*\and  the  heir  enters,  the  right  is  revived.    Vid. 

M 
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a  feoffment  in  fee  of  the  land  upon  condition,  and  entreth  for  the 
condition  broken,  jet  the  seigniory  is  extinct,  for  that  was  in- 
clusively extinct  by  the  feoffment.  See  more  of  tenant  by  cur- 
tesie,  Section  5s  (6). 


cap.  99. 


Chap.  5.  Of  Dower.  Sect.  36. 

HTENANT  in  dower  is,  where  a  man  is  seised  of  certaine  lands  or 
**  tenements  in  fee  simple,  fee  taile  generally  or  as  heire  in  sveeiall  taik, 
and  tdheth  a  wife,  and  dieth,  the  wife  after  the  decease  of  ner  husband 
shall  be  endowed  of  the  third  part  of  such  lands  and  tenements  as  were 
her  husband's  at  any  time  during  the  coverture,  to  have  and  to  hold  to 
the  same  wife  in  severalty  by  metes  and  bounds  for  terme  of  her  life, 
whether  she  hath  issue  by  her  husband  or  no,  and  of  what  age  soever  the 
m~fe  be,  so  as  she  be  past  the  age  of  nine  yeares  at  the  time  of  the  death 
her  husband,  [for  she  must  be  above  nine  yeares  old  at  the  time  of  the 
cease  of  her  husband,"]  (1)  +  otherwise  she  shall  not  be  endowed. 

u  ^ENA  NT  in  dower."  (7)  Tenens  in  dote.  Dos,  dower,  m 
[9]  Lib.  Hub.  x  the  common  law  [7I  is  taken  for  that  portion  of  lands  or 
c ?'  7*ii  vh  6  tenements  which  the  wife  nath  for  terme  of  her  life  of  the  lands  or 
cai).Bi!  '  '  '  "  tenements  of  her  husband  after  his  decease,  for  the  sustenance  of 
Bract,  lib.  a.  herselfe,  and  the  nurture  and  education  of  her  children  (8).  Prop- 
fol.  99.  ter  onus  matrimonii,  et  ad  sustentationem  uxoris  et  educationem  «- 

Britt.  cap.  101.  berorum  cumjuerint  procreati  si  vir pramoriatur :  et  hocproprfc 
c*n  *'q      5  dicitur  dot  mulieris  secundum  consuetudinem  Angtica- 

CS1  ,~|  nam.  And  dos  is  derived  ex  donation*,  et  est  &-  quasi 
*  I  donarium,  because  either  the  law  itselfe  doth  (without 
J  any  gift)  or  the  husband  himself  giveth  it  to  her,  29 
shall  be  said  hereafter.  And  at  this  day  dos  or  dower  is  not  taken 
by  the  professors  of  the  common  law,  either  for  the  land  which 
the  wife  bringeth  with  her  in  marriage  to  her  husband,  for  then 
it  is  either  called  in  frankmarriage  or  in  marriage,  as  hath  beene 

said, 

(6)  See  also  Wright's  Ten.  193,  and  Vin.  Abr.  Curtesy,  and  the  same  title 
%New  Abr. 

.  (1)  f  AD  between  the  brackets  omitted  in  L.  and  M.  and  in  Rob. 

(7)  Nota,  in  tenancy  in  dower  the  wife  shall  be  said  to  be  in  by  the  husband. 
36  H.  6.  Dower,  30.  But  tenancy  by  the  curtesy  is  in  the  Post.  5  E.  2.  Enlry> 
66.    Hal.  MSS.— [Note  177.] 

(8)  The  following  note  is  by  the  editor  of  the  eleventh  edition  of  lord  Coke  s 
.  Commentary. — (The  reason  why  the  law  gave  the  wife  dower  will  appear,^ we 

consider  how  the  law  stood  anciently ;  for  by  the  old  law,  if  this  provision  bad 
not  been  made,  and  the  party  at  the  marriage  had  made  no  assignment tf 
dower,  the  wife  would  have  been  without  any  provision,  for  the  personal  estate] 
even  of  the  richest  were  then  very  inconsiderable ;  and  before  trusts  wen 
invented,  which  is  but  lately,  the  husband  could  give  his  wife  nothing  during 
his  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  could  rot  b« 
devised,  unless  it  was  in  some  particular  places  by  the  custom,  till  the  stitute 
of  Hen.  8.)  -^Note  1 78  ] 
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Mid,  nor  for  the  portion  of  money  or  other  goods  or  chattel! 

which  ihe  bringeth  with  her  in  marriage,  for  that  ii  called  her 

marriage  portion.     And  yet  of  ancient  time  [r]  dot  ntulieris,  the  |>  1  Britton, 

dower  or  doirrie  of  die  woman  waa  alio  applied  to  them.     But  **P*  ""•.., 

H  is  commonly  taken  for  her  third  part,  which  she  hath  of  her  J™"11'  lb" "' 

hoiband's  lands  or  tenements.  Gi«w.  lib.  6. 

In  Domesday,  Dot  is  called  Maritagium.  ■».  i.  lib. 7.01.1. 

To  the  consummation  of  this  dower  three  things  are  neces-  » ; c°-  9* 


any;  viz.  marriage,  seisin,  and  the  death  of  her  husband.  Brnghunn 

Dot  [1],  the  very  name  doth  import  a  freedome,  for  the  law  Dwwr.  179. 

doth  give  her  therewith  many  freedomes.     Secundum  consuetu-  [■]  Ctau. 

dinem  regni  mulieres  vidua,  fyc.  debent  cue  quietce  de  tallagiis,  •'  H  3"»- 17- 

t(C.     And  tenant  in  dower  shall  not  be  distreyned  for  the  debt  S"JJ,BI4*,I*J' 

due  to  the  king  by  the  husband  in  his  life  time  in  the  lands  which  Qck  him  fauo 
she  held  in  dower.     And  other  privilege*  she  hath  ;  of  all  which 
Ockham  yeelds  the  reason,  Doti  ejus  parcatur  quia  premium 
pudoritett{i). 

"  Where  a  man."  IS  the  husband  be  an  alien  [t]  the  wife  shall  [ij  Brut.  ful. 

not  be  endowed.     So  if  the  husband  be  the  king's  villaine,  the  J9B-    >9  E- a- 

wife  shall  not  be  endowed  {as  hath  beenesaid);  but  if  the  hus-  ^""VL1"' 

band  be  a  villaine  to  a  common  person,  the  wife  shall  be  endowed  cglt     1 3  E.  3. 

if  she  be  intitled  to  dower  before  the  entrie  of  the  lord.     And  Dowrr.Stithi'm. 

so  if  a  free  man  take  a  neife  to  wife,  and  dieth,  she  shall  be  13  £•  1.  tit. 

endowed.  The  wife  of  an  ideot  (3),  non  compos  mentis,  outlawed,  J™*** 

or  attainted  of  felony  or  trespasse,  attainted  of  heresie,  pr&mu-  *    "•*•  MP-     J 
»(Vr,  or  the  like,  shall  be  endowed.     But  if  the  husband  be 
attainted  of  treason,  albeit  it  be  treason  done  after  the  title  of 
dower,  she  shall  not  be  endowed,  as  shall  be  said  hereafter. 

"I  extendeth  itselfe  as  well 
to  a  seisin  in  deed,  which 
it  be  either  the  one  way  or 
•'or  a  woman  shall  be  en- 
nds  or  tenements  descend 
but  a  seisin  in  law,  and 
it  l>e  not  reduced  to  an  (Ante  19.  a.) 
the  power  of  the  wife  to 
sband  may  do  of  his  wife's 
land, 


er  ratione  tenure  in  dotem  non  debet 
ratione  communis  summon  itionis.  But 
'  a  third  part  of  the  services,  for  which  he 
irriage  in  the  fourth  degree  dies  ;  hit  issue 
dant  as  the  issue  it,  and  shall  not  hold 
I  rendering  during  his  lift  5  s.  and  afier- 
U  hold  of  the  heir  by  a  third  part  of  1  os. 
rsne  hold  over  by  101.  ana  tenant  dies 
int  to  the  mesne  only  for  the  third  part 
,  lease  by  tenant  in  tail,  avoided  by  the 
er.     Hal  MSS— [Note  179.] 

in  reversion  on  condition,  and  entersjbr 
reversioner  shall  be  endowed.  Nov,  n.  284. 
y,G6_[Notei8o.] 
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land,  when  he  is  to  be  tenant  by  curtesie,  which  it  worthy  the 
observation.  And  yet  of  every  seisin  in  law,  or  actuall  seisin  of 
M  43&d*3*«  lands  or  tenements,  a  woman  shall  not  be  endowed  [a] .  For 
45  E- 3*  '3-  example,  if  there  be  grandfather,  father,  and  sonne,  and  the 
>'.  N.8B.4i4o.  grandfather  is  seised  of  three  acres  of  land  in  fee,  and  taketh 
8  C  3.  tit.  wife,  and  dieth,  this  land  descendeth  to  the  father,  who  dieth 
Am  393.  either  before  or  after  entry,  now  is  the  wife  of  the  father  dowaWe. 

19  E.  9.  The  father  dieth,  and  die  wife  a£  the  grandfather  is  endowed  of 

33  cTs' 7°  one  acre  an  ^etn^ tne  w^e  °^ ^  rat^er  shall  be  endowed  onely 
Dowerf  30.  •  °^  tf*e  two  acres  residue,  for  the  dower  o£  the  grandmother  ia 
(Perk.sect.315,  paramount  the  title  of  the  wife  of  the  father,  and  the  seisin  of 
316.  4 Co.  las.  the  father  which  descended  to  him  (be  it  in  law  or  actuall)  ia 
1  R0.Abr.677.)  defeated  (5%  and  now  upon  the  matter  the  father  had  but  a  re- 
version expectant  upon  a  freehold,  and  in  that  case,  Dos  de  dote 
peti  turn  debet:  although  the  wife  of  the  grandfather  dieth  living 
r«]  5E.3.  tit  the  father's  wife  (6).  And  here  note  a  diversity  £w]  betweene  a 
Voucher,  949.  descent  and  a  purchase!  For  in  the  case  aforesaid,  if  the  grand- 
om'T*'        father  had  infeoffed  the  father,  or  made  a  gift  in  taile  unto  him, 

there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the  de- 
cease of  the  grandfather's  wife,  should  have  been  en- 
(4  Co.  1*9.)       dowed  of  that  part  assigned  to  the  fc»-  grandmother,  and  r  3  \  H 

the  reason  of  this  diversitie  is,  for  that  the  seisin,  that  I  k  "  1 
descended  after  the  decease  of  the  grandfather  to  the  L  * 
father,  is  avoyded  by  the  indowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the  grandfather;  but  in  the 
case  of  the  purchase  or  ^ift,  that  took  effect  in  the  life  of  the 
grandfather  (before  the  tide  of  dower  of  the  grandmother  was 
consummate),  is  not  defeated,  but  only  quoad  tiie  grandmother, 

r  1  8  E.  *  t'u  an<* in  *****  case  tnere  8nA^  ^  Do*  de  dote.    And  yet  there  is  an- 

Am.  393?    *  otner  diversitie  \x]  (1 )  where  the  wife  of  the  father  is  first  endow- 

1 3  R.  9/  ed,  and  where  the  wife  of  the  grandfather ;  for  in  the  same  case 

Power,  65-  after  the  decease  of  the  grandfather  and  father  the  sonne  entreth 

aa  £.  3  5.  anrj  indoweth  his  mother  of  a  third  part,  againstwhom  die  grand- 

7  H  6. 4 .  mother  recovereth  a  third  part  and  dyeth,  the  mother  shall  enter 

(Post.  49*  a.  againe  into  the  land  recovered  by  the  grandmother,  because  she 

4  Co.  199.)  had  in  it  an  estate  for  terme  of  her  life,  and  the  estate  for  the  life 

of  the  grandmother  is  lesser  in  the  eye  of  the  law,  as  to  bar,  than 

]  6  E.  3. 50.  her  owne  life.    Also  die  husband  [y]  (2)  may  be  seised  in  his  de* 

CCro  Cba^QO  mesne»  as  of  fee  absolutely,  yet  the  woman  shall  not  be  indowed,  - 

191.    1  Ro.  Abr.  676. 474.    Cro.  Jam.  615.    Doctr.  Plac,  148.    9  Co.  77.) 


Jf 


(5)  Hie  sect.  8.  8  £.  3.  13.  8  Ass.  6.     But  by  some  the  heir  shall 
£  ancestor  of such  seisin.     Hal.  MSS.  *%. 

(6)  17  K  3.  65.  hie  fbl.  4*.   Vid.  €  E.  3.  43,  contra.    Nota  the  cm  #&• 
Vouch.  349.     A.  gives  in  tail  to  B.  his  eldest  son  who  dies,  the  wife  cfB.%4% 
dowed  of  the  third  part  of  the  whole.     A.  dies,  his  wife  brings  dower  ^MjjC 
wife  ofB.  she  vouches  the  heir  of  her  husband  by  reason  of  the  revmtitm 
adjudged  that  he  shall  warrant.  But  quaere  if  she  shall  recover  in  rate  JHfl,      : 
part  of  the  whole,  or  only  the  third  part  of  two  parts.  It  seems  only  tAfefMM  J       J 
of  two  parts,  by  reason  of  the  eviction.  Therefore  quaere  if  in  this  ca&  fA*4i 
ofB.  be  not  fully  avoided.  Suppose  that  the  wife  of  A.  hadfrst  recovWti^f^ 
her  life  the  wife  of  li.  cannot  demand  dower  except  of  the  two  par"*1  ■■■l- 

in  the  hands  of  the  heir.     Hal  MSS— [Note  181.] 
(1)  8  E.  2.     Recovery  in  value,  10.     Hal.  MSS. 
(a)  Hie  sect.  56.fol.41.    Hal.  MSS. 
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sine  shall  not  be  indowed  both  of  the  land  given  in  exchange, 
and  of  the  land  taken  in  exchange,  and  jet  the  husband  was 
seised  of  both,  hut  she  may  have  her  election  to  be  indowed  of 
which  she  wilL 

Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  in* 
dowed(3);  as  if  Caiuy  que  use  \z]  after  the  statute  of  l  R.  3,   M  *7  H.  8. 93. 
and  before  the  statute  of  27  H.  8,  had  made  a  feoffment  in  fee,  '-  **• B- 
hk  wife  should  not  be  indowed  (3  a).  j&warfins.' 

Likewise  if  two  joyntenants  be  in  fee,  and  the  one  maketh 
a  feoffment  in  fee,  his  wife  shall  not  be  indowed  (4).  And  so 
if  the  conusee  of  a  fine  doth  grant  and  render  the  land'  to 
the  conusor,  the  wife  of  the  conusee  shall  not  be  indowed, 
for  it  is  not  possible  that  the  husband  could  have  indowed  his 
wife  of  such  an  estate,  as  the  usual  pleading  is,  Lib.  Inirat.  225. 
Quia  dicii  quod  W.  quondam  xir  suus  nunquam  fuii  siesitus  de 
tenementis  pradictis  de  tali  statu  ita  quod  eandem  A.  indedotasse 
potuit(A). 

"  Of  lands  or  tenements  "  i*)    Of  a  castle  that  is  maintained  Vide  Sect.  04s. 
for  the  necessary  defence  of  the  realme  a  woman  shall  not  be  (p0<t-  165.  a. 
indowed,  because  it  ought  not  to  be  divided(c);  and  the  publique  Ante  30.0.) 
shall  be  preferred  before  the  private  (5).    But  of  a  castle  that  is 
onely  maintained  for  the  private  use  and  habitation  of  the  owner, 
a  woman  shall  be  indowed.   And  so  it  was  adjudged  in  the  court 
of  [a]  common  pleas,  where  in  a  writ  of  dower  the  demand  was  [a]  Puch. 
de  tertia  parte  Castri  de  Hilderker  in  Comitatu  Northumb.    And  »3  EH*.  inCoro. 
the  statute  of  Magna  Charta,  cap.  7,  whereby  it  is  provided,  nisi  5*'*°',.  ■  ^ 
domus  ilia  sit  Castrum,  is  to  be  understood,  a  castle  maintained  BritTca?  103. 
for  the  necessary  and  publike  defence  of  the  realme.    And  this  Flct.  l.  5.  c.  33. 
agreeth  with  ancient  records,  [b]  (albeit  in  the  argument  of  30  E.  1.  tit. 
the  said  case  they  were  not  vouched)  the  effect  whereof  be,  l>ower,8i.  b. 

Vouch.  298.      17  H.  3.  Dower,  199.      8  H.  3.  Dower,  196.      8  H.  3.  ib,  194. 
[6]  Pat.  1  E.  1.  part  1.  m.  17.  Each.  4  £.  1.  nu.  88. 

Non 


(3)  If  tenant  for  life  makes  a  feoffment  in  fee  and  dies,  the  wife  shall  not  be 
endowed.  3  H.  4.  6.  14  H.  4.  13.  Yet  if  tenant  at  will  makes  feoffment  and 
dies,  his  wife  shall  be  endowed.  Cited  by  Jones,  9  Cha.  to  have  been  adjudged 
34  Eliz.  in  Moseley  and  Taylor.   Hal.  MSS. — See  W.  Jo.  317. — [Note  1 82.J 

(3  a)  That  there  cannot  be  dower  of  a  trusty  see  Forrest  138.  2  Atk.  525; 
See  further,  2  P.  Wms.  700. — [Note  183.] 

P.  ace.  in  MS 'Common  Place-book,  supposed  to  be  by  judge  Doderidgef 

4..     13  B.  and  P.    34  E.  1.     Fitzh.  Dower,  178,  cited. — See 

\.  Eliz.  502.    Noy,  64.  Cro.  Jam.  615.    1  Atk.  442,  and  2  Blackst. 

_  not  dowable  upon  an  equitable  seisin,  though  husband  is  entitled 
taipon  it.    Finally  settled  against  dower  on  such  a  seisin.    Dixon 
\ro*  Ch.  Ca.  320. 

I  mines  of  coal,  &c.  see  F.  N.  B.  149 ;  and  Stoughton  v.  Leigh, 
• 

144. 

RE.  1.  m.  17.     Prsssertira  cum  hujusmodi  mulieribus  castra,  qua? 

am  suorum,  et  quae  sunt  de  guerra,  vel  etiam  homagia  et  servitia 

^uae  sunt  de  guerra,  in  dotem  non  debuerunt,  nee  consueverunt 

salvi8  nobis  castris  et  houiagiis  predictis,  &c.    Hal.  MSS. — 


31.  b.]  Of  Dower.        L.  1.  C.  5.  Sect.  36. 


Non  detent  mulieribus  assignari  in  dciem  castra  qwejuerunt 
virorum  suorum  et  qua  de  guerra  existunt,  vet  etiamhomagia  et 
servitia  aliquorum  de  guerra  existentia.  Wherein  it  is  to  be 
observed,  that  the  law  is  not  satisfied  with  the  names  of  things, 
or  nominatives,  but  with  things  reall  and  substantiall.  But  of 
the  principal  mansion,  or  capitall  messuage,  the  wife  shall  be 

[c]  Bract.  I  s.  indowed,  [c]  si  non  sit  Caput  Comitatus,  sive  Baronia{6),  for  the 
£93-Brit.cio3.  honour  of  the  realme,  or  (as  hath  beene  said)  a  castle  for  the 
caVu! '  Trin.  pubHque  defence  of  the  realme.  And  so  are  the  old  bookes  to 
17  KLinCom.  be  intended,  as  it  was  resolved  Tr.  17  Eliz.  in  the  court  of 
Bwko.  common  pleas,  which  I  heard  and  observed.     And  of  an  estate 

taile  in  lands  determined,  a  woman  shall  be  indowed  in  the  like 
manner  and  forme  as  a  man  shall  be  tenant  by  the  curtesie, 
mutatis  mutandis. 

"  In  fee  simple, fee  taile  generaU,  tyc."    If  a  man  be  tenant  in 

[d]  41 B.  3. 30.  fee  taile  generall,  [d]  and  make  a  feoffment  in  fee,  and  taketh 

44  h  ft  *6°        *>ae'c  an  estate  t0  mm  SLn^  to  m8  w^>e>  "^  ***  tne  heires  °f  ^" 

P  v«r  41 .  two  D°^'e8»  and  they  have  issue,  and  the  wife  dyeth,  the  husband 

^  taketh  another  wife  and  dyeth,  the  wife  shall  not  be  endowed, 

for  during  the  coverture  he  was  seised  of  an  estate  taile  special], 

and  yet  the  issue  which  the  second  wife  may  have  by  possibiUa'e 

may  inherit  (7). 

The  same  law  it  is,  if  in  this  case  he  had  taken  backe  an  estate 

in  fee  simple,  and  after  had  taken  wife  and  had  issue  by  her;  yet 

she  shall  not  be  indowed,  for  that  the  fee  simple  is  vanished  by 

the  remitter,  and  her  issue  hath  the  land  by  force  of  the  entaile. 

30  H.  8.  But  in  that  case  the  tenant  cannot  plead  that  the  husband  was 

Dyer,  41.  never  seised  of  such  an  estate  whereof  the  demandant  might  be 

indowed,  but  he  must  plead  the  speciall  matter  (8). 

*  And  taketh  a  wife.**  If  a  man  so  seised  as  is  aforesaid,  taketh 

an  alien  to  wife,  and  dyeth.  she  shall  not  be  endowed  (9) ;  but  if 

the 


(6)  Vid.  a  whole  manor  reseised,  because  it  was  caput  baronise,  though 
assigned  by  the  husband.  Claus.  20  H.  3.  m.  no,  pro  uxore  Roberti  Fitzwalter. 
Hal.  MSS. — But  this  doctrine  must  be  understood  to  be  applicable  only  to 
baronies  by  tenure,  of  which  it  is  said  there  is  not  any  now  remaining  except 
Arundel ;  and  therefore  creating  a  person  baron  by  a  title  taken  from  a  princi- 
pal mansion-house  in  his  possession  will  not  make  the  house  caput  baronue, 
and  so  exclude  the  wife  from  dower  out  of  it,  because  such  a  barony  is 
merely  titulary  and  a  titular  barony  cannot  have  caput  baronies.  Adj.  in  lady 
Gerrard's  case,  1  L.  Raym.  72,  and  other  books.  See  Mad.  Bar.  Angl.  10. 
—[Note  185.] 

(7)  Vid  24  E.  3.  28.  59.  Tenant  in  tail  has  issue  A.  and  B.  and  leases  to 
A.  for  years  and  releases  to  him  and  his  heirs  with  warranty,  and  A*  takes  C. 
to  wife  and  dies  having  issue  D.  tenant  in  tail  dies,  D.  dies,  and  C.  recovers 
dower  against  B.    Adjudged.    Hal.  MSS. — [Note  186.] 

(8)  21  E.  3.  36.  3  H.  6.  55.  Hal.  MSS.— Ante  296.  Post.  4*  *• 
F.N.B.  149.F.  - 

(o)  Nota,  anciently  a  woman  alien  was  not  dowable ;  but  by  special  act  oj 

parliament  not  printed,  Rot.  Pari.  8  H.  5.  n.  15,  all  women  aUens,  whojrom 

thenceforth  (desores  ou  avant)  should  be  married  to  Englishmen  by  licence  of 

the  king,  are  enabled  to  demand  their  dower  after  the  death  of  their  "wtondsjo 

whom  they  should  in  time  to  come  b€  married,  in  the  same  manner  as  Engfoh 

vjomen, 


\L 1.  C.  5,  Sect  36,        Of  Dower. 


[31.  b.  32.  a. 


to  kiag  take  an  alien  borne,  and  dyeth,  the  shall  be  endowed  (Doct.Pbc 
by  the  law  of  the  crowne.    And  Edmono\  the  brother  of  king  ^    Poit* 
Edmrd  the  first,  married  the  queen  of  Navarre,  and  dyed,  and  **  **' 
it  vat  resolved  [e]  by  all  the  judges,  that  she  should  be  indowed  [e]  Rot.  Pari, 
of  die  third  part  of  ail  the  lands  whereof  her  husband  was  seised  >6£.i.Rot.  i 
in  fee  (to). 

If  a  Jem  born  in  England  taketh  to  wife  a  Jen  borne  alto  in 

England,  the  husband  is  converted  to  the  Christian  faith,  pur* 

chaseth  lands,  and  infeoffeth  another,  and  dyeth,  the 

f32/l  in?*  *&*  brought  a  writ  of  dower,  and  was  barred  of 
^  J  her  dower,  and  the  reason  yielded  in  the  record  [/"]  m  f/1  Dors.eJaN 
this,  Quia  verb  contra  justitiam  est  quod  ipsa  dotem  18  H.  3.  m.  17 
petal  vd  habeat  de  tenemento  quoa  suit  viri  tat,  ex  quo  in  con* 
versione  sud  nohut  cum  eo  adharere  et  cum  eo  convert*  (i). 


**  Of  the  third  part  of  such  lands  and  tenements  in  severalty  by 
metes  and  Sounds."  Albeit  of  many  inheritances  that  be  entire, 
whereof  no  division  can  be  made  by  metes  and  bounds,  a  woman 
cannot  be  endowed  of  the  thine  itselfe,  yet  a  woman  [g]  shall 
be  endowed  thereof  in  a  special]  and  certaine  manner.  At  of  a 
null  a  woman  shall  not  be  endowed  by  metes  and  bounds,  nor  in 
common  with  the  heire,  but  either  she  may  be  endowed  of  the 
third  tolle  dish,  or  de  integro  molendino  per  quemlibet  3.  mensem. 
And  so  of  a  vflJeioe,  [A]  either  the  third  dayes  work,  or  everie 
third  weeke  or  month.  A  woman  shall  be  endowed  of  the  third 
part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a 
feire,  of  the  third  part  of  the  profits  of  the  office  of  the  marshalsea, 
of  the  [i]  third  part  of  the  profits  of  the  keeping  of  a  parke,  of 
the  third  part  of  the  profit  of  a  dove-house,  and  likewise  of  the 
third  part  of  a  piscary,  [k]  viz.  tertium  piscem  vd  jactum  retu 
tertium;  of  the  third  presentation  to  an  advowson  (a).  A  writ 
of  dower  lieth  de  3.  parte  exituumvrovenientium  de  custodidgaoke 
AhathuB  Westm.  And  herewitn  agreeth  reverend  antiquitie. 
De  11]  nullof  quod  est  sud  naturd  indivisibile  et  secationem  sive 
divtsionem  nen  patitur,  nullam  partem  habebit,  sed  satisfaciat  ei 
*d  yalentiam.  Of  the  third  part  of  profits  of  courts,  \rri)  fines, 
knots,  &c.  Also  a  woman  shall  be  endowed  of  tithes ;  and  the 
turest  indowment  of  tithes  is  of  the  third  sheafe ;  for  what  land 
shall  be  sowne  is  uncertame  (3). 
But  in  some  cases  of  lands  and  tenements,  which  are  divisible, 

19  E.  3.  Q»ar.  Imp.  154.    7  £.  3.  7.      [/]  Bract.  97.    Brit.  146, 147. 


Judgroe.  1 8.  fo.  930.      11  Co.  95,  ft6.  Harper's  cue. 


(1  Ro.  Afar. 
68ft.) 

M  Bract,  lib.  ft. 
to.  97*  b. 
93  H.  3.  tit. 
Ass.  435. 
F.  N.  B.  140. 

46  E.  8- 
Dower,  50. 
(Post.  165.  a.) 
WiH.fi.ii, 
Bract,  lib.  ft. 
fo.97.  Brit.ft47. 
1 1  E.  3.  tit 
Dower,  85. 

I5&3.ibid.8i. 
a  E.  3.  57. 

F.  N.  B.  8.  K. 

m  4E.1. 

Tr.  433. 
a6  E.  3.  58. 

46  E  3- 
Dower,  50. 
(Cro.Jam.6fti.) 
[*]  Bract.  93. 
908.   Brit.  947. 
Fiet.  Hb.  5. 
ca.  93.   17  E.  ft. 
Dower,  104. 1 63. 
[m]  Lib.  Intr. 


and 


toomen.    But  this  act  did  not  extend  to  those  married  before^  and  therefore  in 
Hot.  Pari.  9  H.  5.  n.  9,  there  is  a  special  act  qf  parliament  to  enable  Beatrice 
r  tountess  qf  Arundel  born  in  Portugal  to  demand  her  darner.   Hal.  MSS. — See 
f;tec.  1  Ro.  Abr.  675,— [Note  187.] 

(10)  Yet  Edmund  the  queen  of  Navarre's  husband  was  only  a  subject, 

fore  quare  the  reason  of  the  case. 
;(l)  Notaplacitum  illud  fuit  coram  justiciariis  ad  custodiam  Judssorum  as- 
^oatis.    IM.  MSS — See  the  record  at  length  in  Tov.  Angl.  Judaic.  230. 
>e  also  Mol.  de  Jur.  Marit.  8th  ed.  b.  3.  c.  0.  s.  11. 
(3)  See  post.  32.  b.  n.  3. 

(*)  But  the  assignment  is  good,  though  tithes  qf  the  third  yard-land  be 
\ed.    M.  9  Jac.  C.  B.  Kettleby's  case.    Hal.  MSS.— [Note  .1 88.] 


3*.  a.]  Of  Dower.  L.  1.  C.  5.  Sect  3$ 

and  which  the  heireof  the  husband  shall  inherit,  yet  the  wife 
M»8  Am.  3.  ghall  not  be  endowed.  A  •  if  the  husband  [it]  maketh  a  lease  ftr1 
B^-*-**  life  of  certaine  lands,  reserving  a  rent  to  him  and  his  heires,  audi 

ieX DoW!8o.  **  taketh  wife  ftnd  dieth'  the  wife  shall  not  be  endowed,  neither; 

of  the  reversion  (albeit  it  is  within  this  word  tenements)  because 

there  was  no  seisin  in  deed  or  in  law  of  the  freehold  nor  of  the 

rent,  because  the  husband  had  but  a  particular  estate  therein, 

and  no  fee  simple  (4).    But  if  the  husband  maketh  a  lease  for 

yeares,  reserving  a  rent,  and  taketh  wife,  the  husband  dieth,  the 

Vid.  1  E.  6.        wife  shall  he  endowed  of  the  third  part  of  the  reversion  by  metet 

Dow.  B.  89.        gnd  bounds,  together  with  the  third  part  of  the  rent,  and  execu-. 

(  me  30.  a.;      jjoj|  gjuj|  not  ceMe  during  the  yeares  (5).  And  herewith  agreeth 

the  common  experience  at  this  day.  But  if  the  husband  maketh 
a  gift  in  taile,  reserving  a  rent  to  him  and  his  heires,  and  after 
the  donor  taketh  wife  and  dieth,  the  wife  shall  be  endowed  of  this 
rent,  because  it  is  a  rent  in  fee,  and  by  possibilitie  may  continue 
for  ever. 
rCro.  Cha.  300.       Of  a  common  certaine  a  woman  shall  be  endowed,  but  of  ft  | 

n?  3a  hb*R       common  sauns  nomber  en  grosse  she  shall  not  be  endowed,  m 
Ante  so.  b  1    "     at^  Deene  8I"^  before.    And  so  of  a  rent  service,  rent  charge, 

and  rent  secke,  she  shall  be  endowed  (6):  but  of  an  annuitie  that 

chargeth  onely  the  person,  and  issueth  not  out  of  any  lands  or 

tenements,  she  shall  not  be  endowed.  But  if  the  freehold  of  the 

rents,  common,  Ac.  were  suspended  before  the  coverture,  and  so 

cw  _  continue  during  the  coverture,  she  shall  not  be  endowed  of  them. 

LUUntftou's        K  ftfter  the  coverture  the  husband  doth  extinguish  them  by 

case.  release  or  otherwise,  yet  she  shall  be  endowed  of  them ;  for  as  to 

6  Co.  78.  Seig.  her  dower  they  in  the  eye  of  the  law  have  continuance. 

Aborganie'i  jf  me  ^  ^  emitfe<f  to  have  dower  of  three  acres  of  marsh, 

?Pa»t.  «6.  a.       GTOry  one  of  the  value  of  twelve  pence,  the  heire  by  his  industry 

17 1.  a.  179.  a.     &nd  charge  maketh  it  good  meadow,  every  acre  of  the  value  of 

Perk.  sect.  398.  ten  shillings,  the  wife  shall  have  her  dower  according  to  the 

contia(A).)        improved  value,  and  not  according  to  the  value  as  it  was  in  her 

husband's  time :  for  her  title  is  to  the  quantitie  of  the  land, 

viz.  one  just  third  part  (7).  , 

(F.  N.B.  149.         And  the  like  law  it  is  if  the  heire  improve  the  value  of  theland 

C.)  by  building:  and  on  the  other  side,  if  the  value  be  impaired  m 

v  *°i.  ««a        *h«  time  of  the  heire,  she  shall  be  endowed  according  to  the 
Vouch.  998.  '  °    yglue 


(4)  25  E.  3.  46.    But  she  shall  be  endowed  of  rent  resented  in  tail  so  long  <* 
the  tail  continues.    10  E.  3. 27.  hie.  fol.  30.    Hal.  MSS.— [Note  189.] 

(5)  P.  8  Jac.  C.  B.  n.  33.    Fide  earns  case,  Noy,  n.  280.  Whitley  and  Best** 
a  proviso  in  the  writ  of  seisin  quod  tenens  non  expellatur.    But  see  «7  -"*?' 

*  If  tenant  for  years  he  received  and  his  term  is  allowed,  ceaset  executio  durante 
termino.  Yet  the  lata  vests  the  actual  possession  in  him  vjho  recovers ;  andnr* 
here  she  shall  recover  damages  according  to  the  value  of  the  rent.  P-  **&*• 
C.  B.  P.  16  E.  3.    Hal.  MSS.— [Note  190.] 

(6)  Yet  demand  of  land  and  common  pro  omnibus  averiis,  to  thout 
eidem  spectant',  is  good  after  verdict,  and  shall  not  he  intended  common  i 
number.    P.  9  Car.  B.  R.    Pretnet  and  Drake,  Crook,  n.  3.  Hal.  MSS. 
Cro.  Cha.  300.    W.  Jo.  315.— {Note  191.]  . 

(a)  In  the  case  of  feoffee  of  the  husband,  the  case  is  not  put  of  the  war 
and  in  case  of  feoffee  of  the  husband,  n.  8,  the  reason  stated  below  in  n*o  11 
material,  and  seems  inapplicable  to  the  heir.  ' 

(7)  But  she  shall  not  have  emblements.    Dy.  316.— Hal.  MSS,— [Note  i#-. 


1.  C.  5.  Sect.  S&        Of  Dower.  [32.  a.  32..  th- 

at the  time  of  the  lusknroent,  and  not  according  to  the 
a* it  was  in  the  time  other  husband  (8> 

"  *  Any  time  during  the  coverture."     For  the  better  under* 
Handing  whereof  it  is  to  be  knowne,  that  (as  hath  beene  said) 
to  dower  three  things  doe  belong,  viz.  marriage,  seisin,  and  the 
death  of  the  husband.     Concerning  the  seisin  it  is  not  neceisarie 
mat  the  same  should  continue  during  the  coverture,  for  albeit 
the  husband  alieneth  the  lands  or  tenements,  or  extinguisheth 
the  rents  or  commons,  Ac.  yet  the  woman  shall  be  endowed. 
But  it  is  necessary  that  the  marriage  doe  continue,  for  if  that  Bract  99. 
be  dissolved  the  dower  ceaseth,  ubi  nullum  matrimonium,  ibi  Brit.  cap.  ioi. 
walla  dot.     But  this  is  to  be  understood  when  the  husband  and  ? "i!*?#?^£B# 
wife  are  divorced  a  vinculo  matrimonii,  as  in  case  of  precontract,  i)octr!piac!i48! 
consanguinity,  affinity,  &c.  and  not  a  mensa  et  thoro  only,  as  for  p<>»t.  33.  b. 
adulterie  (9).    And  yet  it  is  said,  that  if  the  assignment  of  dower  4  Co.  ao. 
'  ad  ostium  ecdesue  be  specified,  viz.  that  notwithstanding  any  6  Co.  9-  b.) 
|  divorce  shall  happen  yet  that  she  shall  hold  it  for  life,  that  this 
jV6  good. 

if  the  wife  elope  [0]  from  her  husband,  that  is,  if  the  wife  r0n  w  a  ^g. 

ive  her  husband,   and  goeth  away  and  tarrieth  with  her  Lib.  Intr.  $44. 
adulterer  (10),  she  shall  lose  her  dower  (b)  until  ber  Flet*,  lib.5. 

32. "1  husband  willingly  t^  without  coertion  ecclesiasticall  c.aa.Br.c.109. 


[! 


km  J  be  reconciled  unto  her,  and  permit  her  to  cohabit  with  ^£°*'  ***  6' 
him,  all  which  is  comprehended  shortly  in  two  hex-  f*N,  b.  15°* 

Perk.  sect.  354.    1  Ro.  Abr.  680.     1  Sid.  1 18.) 

ameters, 

(8)  VicL  1  H.  5.  11.  17  E.  3.  If  feoffee  improves  by  buildings,  yet  flower 
fbaU  be  as  it  was  in  the  seisin  of  the  husband.  17  H.  3.  Dower,  192.  31  E.  1. 
Vouch.  288.  '  For  the  heir  is  not  bound  to  warrant,  except  according  to  the 
value  as  it  was  at  the  time  of  the  feoffment,  and  so  the  wife  would  recover  more 
against  the  feoffee  than  he  would  recover  in  value,  which  is  not  reasonable. 
Hal.  MSS.    See  further  Hugh.  Comment,  on  Orig.  Writs,  196. — [Note  193.] 

(9)  18  J£.  4.  29.  *  Vid.  ace.  Nov,  n.  433,  and  n.  467.  Powd  and  Weeks  in 
sase  of  divorce  causi  adulterii.  Yet  dower  lies.  Vid.  ace.  10  jE.  3. 15,  in  case  of 
divorce  ex  voto  castitatis.  Yet  this  in  some  cases  dissolves  the  marriage  extunc. 
-45  E.  3.  Hal.  MSS.  See  Stowell's  case  ace.  Godb.  145.  But  according  to 
Rolle's  report  it  was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of 
dower.     1  Ro.  Abr.  681.— (Note  194.] 

(10)  Dy.  107.  Where  issue  is  joined  on  reconciliation  after  elopement, 
advantage  shall  not  be  had  except  of  one  elopement.  Vid.  Lib.  Pari.  30  E.  I. 
John  Comoys  grant  of  his  wife*  Noveritis  me  tradidisse  et  demisisse  spontanea 
ilea  voluntate  domino  Wilhelmo  Paynell  militi  Margaretam  uxorem  meam ; 
»tt  concedo,  qudd  Margareta  cum  praedicto  Willielmo  remaneat  pro  voluntate 

uus  Willielrai.  Afterwards  William  and  Mary  lived  together,  and  John  died, 
vied  1,  that  this  was  a  void  grant ;  2,  that  it  aid  not  amount  to  a  licence,  or  at 
\hast  was  a  void  licence ;  3,  that  after  elopement  there  shall  not  be  any  averment, 
Uadd  non  fuit  adulterium,  though  William  and  Mary,  after  the  death  of  John, 
termarried.  So  she  was  barred  of  dower.  Nota,  they  produced  a  sentence  of 
vrgation  of  adultery  in  the  ecclesiastical  court ;  yet  not  auowed  against  such  pre* 
mption.  Hal.  MSS.  See  Comoy's  grant  of  his  wife  at  length  in  2  Inst.  435, 
id  in  marg.  of  Dy.  ed.  1688,  fol.  106.  b.  See  S.  C.  cited  in  1  Ro.  Abr.  680. 
>e  farther  Vin.  Abr.  Dower,  P.  and  R.  Hugh.  Comment.  Orig.  Writs,  190.— 

Sole  195] 
(1)  So  also  she  loses  her  right  of  being  received  and  supported  by  him ;  nor 
rifhis  having  committed  adultery  vary  the  law.    6  Term  R.  603. 
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ameters,  Sponte  virum  mulierjugiens,  et  aduUerafacta,  Dotesti 
j>]  3  E.  3.  *•  careat,  nist  sponsi  sponte  retracta.  And  [p]  if  she  goeth  willingly 
6  E.  3.  99.  wjt^  or  to  t^e  avowtrer,  this  is  a  departure  and  a  tarrying,  albert^ 
?o  Efs?9*  8ne  remaineth  not  continually  with  the  avowtrer,  or  if  she  tar- 
Dower,  94.  ryeth  with  him  against  her  will,  or  if  he  turne  her  away,  or  if  she 
43  E.  3. 19.  cohabit  with  her  husband,  by  the  censures  of  the  church,  in  all  j 
Vid.  Fit* ,  N.  B.  these  cases  she  loseth  her  dowrie.   But  see  notable  matter  hereof  ' 

IWr  153         m  the  ^P08***011  uP°n  *•  8tatute  of  &•  2>  cap*  34* 

"  In  severalty  by  metes  and  bounds."  And  yet  in  some  case* 
where  the  husband  was  sole  seised,  the  wife  shall  not  be  endowed 
To]  M.  *&3  in  severalty  by  metes  and  bounds  (l).  As  for  example,  [q] if 
En«.Dier  i87.b.  a  man  geised  of  lands  in  fee  took  a  wife,  and  infeoffed  eight  per- 
17  R  3  ^1?*  8on8»  a  w"t  °^  dower  was  brought  against  these  eight  person*, 
Tr.  10  H.  5.  *nd  two  confesse  the  action,  and  the  other  six  pleade  in  barre, 
Rot.  447.  and  descend  to  issue,  the  demandant  shall  have  judgement  to 

recover  the  third  part  of  two  parts  of  the  land,  in  eight  parts 
to  be  divided,  and  after  the  issue  being  found  for  the  demand* 
ant  against  the  sixe,  the  demandant  shall  have  judgement  to 
recover  against  them  the  third  part  of  sixe  parts  of  the  same 
lands,  in  eight  parts  to  be  divided,  which  is  worthie  the  obser- 
vation. But  of  this  more  shall  be  afterwards  said  in  this 
Chapter. 

But  regularly  Littleton's  words  are  to  be  intended,  where 
the  husband  was  sole  seised,  for  where  he  was  seised  in  com* 
fi  mon,  there  she  cannot  be  endowed  by  metes  and  bounds,  as  it 

Dowerfi33.  appeareth  in  this  Chapter,  Sect.  44.  Nota,  the  endowment  by 
10  E.  3.  31.  metes  and  bounds,  according  to  the  common  right,  is  more 
17  E.  9.  beneficiall  to  the  wife,  than  to  be  endowed  against  common 

Do5 £4'        "ght-  *°r  there  she  shall  hold  the  land  charged,  in  respect  o( 
w\$4.      '    a  cmvge  made  *&**  her  title  of  dower  (2)- 
ia  E.  4.  9.    18  H.  6. 97.  per  Paston.  u  Whether 


(1)  Nota,  if  the  sheriff  doth  not  return  per  metas  et  bundas,  it  is  ill,  unless 
certain  closes  are  assigned  by  name.  M.  44, 45  El.  C.  B.  Husband  makes  Uax 
for  years  and  dies,  the  heir  says  to  the  wife,  I  endow  you  of  the  third  part  of 
all  the  lands  whereof  your  husband  was  seised.  Ruled,  1.  This  is  a  good  en* 
dowment,  though  not  by  metes  and  bounds.  Otherwise  where  the  sheriff  assign* 
dower.  2.  This  assignment  shall  bind  the  lessee,  and  they  shall  hold  in  common* 
Tr.  1651.  B.  R.  Coush  and  Lambert.  Hal.  MSS.  See  further  as  to  assign- 
ment of  dower,  post.  34.  b. — [Note  196.] 

(a)  Where  the  wife  shall  hold  charged.    First,  19  E.  3.    Quare  Impedit,  154-  A 
Husband  seised  of  the  manors  of  A.  B.  and  C.  to  which  several  advowsons  are 
appendant,  grants  the  next  avoidance  of  the  three  advowsons  and  dies.     The  nor 
assigns  the  manor  of  A.  to  the  wife,  with  the  advowson  of  A.  which  becomes  vofr 
The  grantee  shall  present,  for  assignment  of  common  rtght  is  of  the  third  part  of 
every  manor,  and  the  third  presentment  of  every  church.    Otherwise  if  the  &*** 
had  been  assigned  to  her  ad  ostium  ecclesise.     Secondly,  if  the  husband  had 
granted  a  rent  charge,  then  in  the  former  case  the  wife  shall  hold  it  discharged,* 
for  she  may  distrain  in  the  other  two  manors,  andjor  the  same  reason  the  vsjfei 
of  the  heir  shall  not  have  dos  de  dote.    But  thirdly,  if  he  had  granted  a  rent  out 
of  the  manor  of  A.  and  this  manor  had  been  assigned,  she  should  hold  chsrgei. 
5  E.  2.  Avowry ,  206.     Husband  feoffee  grants  rent  charge  to  the  wife  tke\ 
husband  dies,  the  third  part  of  the  tana  charged  is  assigned  in  dower.     The*ent 
shall  be  apportioned,  and  shall  not  issue  wholly  out  of  the  residue*    Hal*  MiS. 
See  further  Vin.  Abr.  Dower,  D.  a. — [Note  197.] 
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u  Whether  she  hath  issue  by  her  husband  or  no."  Herein  the 
it  in  dower,  as  in  many  other  cases,  is  preferred  before  the 
it  by  the  curtesie ;  but  yet  this  great  disadvantage  the  wife 
Ifath,  that  she  cannot  enter  into  her  dower  by  the  common  law, 
llmt  is  driven  to  her  writ  of  dower  to  recover  the  same,  wherein 
great  delayes  are  used,  and  therefore  the  well-advised 
friends  of  the  wife  will  provide  for  a  jointure  to  be  made  to  her, 
as  stall  be  said  hereafter.  For  by  the  statute  of  [r]  Magna 
\CHarta,  cap.  7,  she  shall  tarrie  in  the  chiefe  house  of  her  husband 

by  the  space  of  fortie  dayes  after  the  death  of  her  husband,  Flet*» 1,b-  6* 
ithtn  which  time  dower  shall  be  assigned  unto  her,  unlesse  it  gracum  lib.  a. 
—  formerly  assigned,  &c.  but  of  little  effect  was  that  act,  for  f0.  go.  ' 
no  penaitie  was  thereby  provided  if  it  were  not  done :  which  Brittoo,  ca.103. 
le  of  40  days  is  in  law  called  Quarentina.    But  if  she  marry  (Pott.34.bO 
ithin  the  40  dayes,  she  loseth  her  quarantine  (3).    But  some  i^6^14"  * 
lave  said  that  by  the  ancient  law  of  England  the  woman  should  y.  n.  r^6  u 
continue  a  whole  yeare  in  her  husband's  house,  within  which  Regit.  OriaC 
u— ?  if  dower  were  not  assigned,  she  might  recover  it :  and  this   176-  ■  Marie. 
ainly  was  the  law  of  England  before  the   Conquest  [#],  Bojw.ioi. 
fuHeres  vidua  bis  senos menses  vidua*  exigunto,  atque  turn  de-  {? k^\12*  a  \ 
tmadvetintnubant,  tin  pur  ante  annum  nupsrrii  &U  muktata  r,,  Umb  L, 
fortunis  omnibus  d  priore  marito  rdictis  privatur.     But  for  the   iao,  71 /and 
tefiefe  of  the  widow  it  was  provided  by  the  statute  of  Merton,  dwers  ancient 
lade  Anno  «o  H.  3,  cap.  1,  (which  by  [t]  Bracton  is  called  mamiicripts. 
loya  constitutio)  that  the  wife  shall  recover  damages  in  her  ^Jj^^JJ 
it  of  dower  from  the  time  of  the  death  (c)  of  her  husband  (4).  °    ^-ni    u  ei' 
[*]  Bract.  lib.  4.  31s.  &  lib.  9.  96.    Britt.  cap.  103.    Fleta,  lib.  5.  cap.  93. 

But 


(3)  See  further  as  to  Quarentine,  2  Inst.  17.     Barringt.  Ant.  Stat.  2d  ed. 
9,  10.     Hugh,  on  Orig.  Writs,  193 ;  and  Vin.  Abr.  Dower,  I.  a. 
(c)  See  a  mistake  on  this  subject,  3  Atk.  131,  not  of  lord  Hardwicke,  but 
'  the  reporter. 

I  (4)  Vid.  quoad  damages  in  dower.    First,  What  shall  be  said  to  be  a  dying 
"  \ed.     Husband  makes  feoffment  to  the  use  of  himself  for  life,  remainder  to 
son  in  tail,  and  dies  seised:  the  wife  shall  not  have  damages,  because  he  doth 
die  seised  of  the  inheritance,  which  descends  to  the  son.     T.  6  Car.     And 
refore  finding  that  the  husband  dies  seised,  without  saying  of  what  estate  is  UL 
r.  5  Car.  Bromley  and  Littleton.     Secondly,  How  the  inquiry  shall  be  of  the 
ring  seised  and  damages.     If  judgment  be  by  confession  or  default,  a  writ 
"  issue  to  deliver  seisin  and  inquire  of  damages ;  but  if  it  be  by  verdict,  the 
jury  shall  inquire  of  the  dying  seised  and  damages ;  but  if  it  be  omitted, 
ty  be  supplied  by  writ  of  inquiry.     Thirdly,  what  the  damage  shall  be. 
l,  before  the  statute  of  Merton  no  damages  in  dower,  and  by  that  statute 
tvife  shall  have  damages,  viz.  the  value  of  the  third  part  de  tempore  mortis 
te  judicium,  and  by  the  statute  of  Gloucester,  6  E.  i.e.  1 ,  costs  as  well  as 
ages.     Therefore  the  judgment  quoad  the  land  may  be  affirmed  in  writ  of 
\r  and  thejuagmentfbr  damages  be  reversed,  because  they  are  several  in  their 
fore?  39  E.  4.  46,  and  error  lies  after  judgment  for  seisin  and  before  judg. 
for  damages.     T.  24  Car.  B.  R.  Dudney  and  Glyde.     The  damages  m 
are,  1,  the  value  de  tempore  mortis :  2,  damna  occasione  detentionis 
_  which  are  usually  assessed  severally.     But  if  they  are  mixed  together  by 
^erdi^y  yet  it  *  good.    T.  5  Car.  C.15T  Hawes's  case.    Judgment  to  recover 
m*  bg  default,  and  writ  to  inquire  of  the  value ;  the  jury  assess  the  value  to 
\4amg  of  the  inquisition,  and  judgment  given  for  them ;  and  affirmed  good 
rit  of  error ;  so  that  the  judgment  intended  by  the  statute  of  Merton  is  not 
r—    t  L  the 
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•But  herein  divers  things  are  observable.  .Fiitt,  ******* 

of  writ  of  dower  she  shall  recover  her  damages.    In  »  ***** 

a  dower  ad  ostium  ecclesutf  or  ex  assensu  patris,  l**™J!"25 

no  damages,  because  she  may  enter,  and  the  words  of  tte*j 

tute  be,  et  dotes  suae  habere  non  pom**  sine  nWfc 

I  have  read  in  an  ancient  and  learned  reading  upon  tins  i 

that  it  extendeth  only  to  a  writ  of  dower,  Undent*  w*  _ 

not  to  a  writ  of  right  of  dower,  for  in  no  writ  ofngpaag 

(Cro.  Jam.  Gs i.  are  to  be  recovered,    a.  She  shall  recover  te**»9j"3^ 

i  Leon. 66)       her  husband  dies  seised,  {that  is)  seised  of  ™**J"™ 

M  Bcgbt.       inheritance  [«],  for  albeit  the  husband  before  the  W *«** 

Judic.  4-  had  made  a  lease  for  yeares  reserving  a  rent,  the  ™*"*\ 

Origin.  173        cover  the  third  part  of  the  reversion  with  a  third  P"^«"* 

ffST'  «»<1  damages,  for  the  words  of  the  statute  be,  de  ^  "»•» 

jUst/pL  fo.       obierunt  seisiti  (5).    3-  Some  say  that  the  demandant *tW 

9*6,  &c.  of  dower,  that  delayeth  herselfe,  shall  not  recover  m™ 

16  E.  3.  tit       therefore  let  the  demandant  take  heed  thereof.   4-ttl1 

PS^'li*     aary  for  the  wife  after  the  decease  of  her  husband  ui 
0  t.  a.  ibid.  1.   AeCAn  t0  demand  heC  dower  before  good  testimony,  W 

wise  she  may  by  her  owne  default  lose  the-  vatoe  ■»* 

decease  of  hex  husband  and  her  damages  for  detammgo^ 

dower.    For  if  she  bring  a  writ  of  ddwer  (d)  again*  tae  * 

(Dr.  and  Stud,   and  the  heire  cometh  into  the  court  upon  the  8umBJf*Ti 

Dials,  c  13.)    day,  and  plead  that  he  Jiath  been  always  ready  and J** 

render  dower,  &c.  if  the  wife  hath  not  requested  her  ow* 
shall  lose  the  mean  values  and  her  damages ;  but  it «* 
requested  her  dower,  she  may  plead  it,  and  issue  may  w 
upon  taken.  . 

M  s  E.  3  1.  But  it  is  holden  in  sdme  bookes  [w]  that  a  request  »f 
41  "E.  3.  Dower,  not  sufficient,  and  that  it  is  the  folly  of  the  wife  that  sbe  w 
46,  and  not  in  not  her  writ  of  dower  sooner.  But  the  law  and  many  W* 
the  booke  at  be  agamst  {tf  and  the  word8  of  the  plea  (that  he  hath 
<{&'*.  Plac  always  readv,  &c)  prove  the  same,  and  the  words  of  the. 
i5a.)  also  prove  this,  et  dotes  suas  habere  non  possum  *i*e  J**""" 

[*]  16  E.  3.  Dowrr,  59.      *  H.  4.  7.      9  H.  4.  4.  tit.  Uiue,  133.      11  H.  4  4°- 
13E.  4»7-    14  H.  8.  45.  b, 

rf  And  the  reason  why  tout  temps  prist  is  a  good  |J 
(Doctr.  Plac.  plea  in  a  writ  of  dower  brought  against  the  heire  to  |_ 
»6«).  barre  her  of  the  meane  values  and  damages  is,  because 

the  heire  holdeth  by  title,  and  doth  no  wrong  till ade  .  , 
made  (1).    But  in  a  writ  of  aiel,  cosinage,  &&  where  H* 


the  first judgment  but  the  second.    T.  1649.    Thynne  and  Thynne*  HA- 
See  in  Barn.  Not.  2d  ed.  p.  234,  Penrice's  case,  according  to  which  « 
should  be  computed  only  to  the  awarding  of  the  writ  of  inqui»itso«^ 
Walker  and  Nevil,  1  Leon.  $6,  and  the  case  cited  by  lord  Hale,  are 
[Note  198.] 

(5)  Damages  in  such  case  according  to  the  value,  not  of  the  lana\  sm 
rent.    P.  32jac.  C.B.    Hal.  MSS. 

(d)  As  to  remedy  for  dower  in  equity,  see  Mundy  v.  Mundy,  2  V< 
122.    Olive  v.  Richardson,  9  Ves.  222 « 

(1)  If  the  tenant  comes  the  first  day,  and  acknowledges  the  action,  mdi 
that  he  Wis  at  all  times  ready  to  render  doner,  the  demandant  may  takejkA 
immediately,  and  then  there  shall  only  be  recovery  0/ seisin  et  nihil  de  mil 
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tad  damage*  are  to  be  recowed,  there  auch  a  plea  is  not 
pod;  for  there  the  tenant  of  the  land  hath  no  title,  but 
Udeth  the  land  by  wrong,  and  the  feoffee  of  the  heire  cannot 
at  the  first  day  plead  tout  temps  prist,  because  he  had  not  the 
had  aD  the  time,  since  the  death  of  the  ancestor.  5.  It  is  to 
he  observed,  that  the  mean  values  and  damages  are  to  be  re- 
covered against  the  tenant  in  a  writ  of  dower,  as  it  appeareth 
[.  in  a  actable  record  [y]  between  Belfield  and  Rowse  (2).  Hie 
tenant  aa  to  parcell  pleaded  non-tenure,  and  for  the  residue 
detejnment  of  charters,  upon  which  pleas  they  were  at  issue, 
and  both  issues  found  by  the  jury  against  the  tenant,  and  found 
father  thai  the  husband  died  seised  such  a  day  and  yeare,  and 
had  issue  a  scone,  and  that  the  demandant  and  the  sonne  by 
6  yeare*  together  after  the  decease  of  the  husband  tooke  the 
profits  of  the  land,  and  after  the  sonne  such  a  day  and  yeare  died 
without  issue,  after  whose  decease  the  land  descended  to  the 
tenant  as  uncle  and  heire  to  him,  by  force  whereof  he  entred  and 
itook  the  profits  untill  the  purchasing  o£  the  originall  writ,  and 
JouikJ  the  value  oTthe  land  by  the  yeare,  and  assessed  damages 
Jbr  the  deteyning  of  the  dower,  and  costs ;  and  upon  this  verdict, 
after  often  debating,  the  demandant  had  judgment  to  recover  her 
damnages  for  all  the  time  from  the  death  of  her  husband  with- 
put  any  defalcation- (3).  In  which  case  many  things  apparent 
therein  are  observable.  Let  the  tenant  therefore  take  heed  how 
|^e  plead  false  pleas.  6.  That  this  statute  of  Merlon  doth  ex* 
|snd  to  copiholds  [z]  where  the  custome  is,  that  women  be 
£owable(4).  7.  That  if  the  wife  hath  dower  assigned  unto  her 
!  ja  chancery  (a)  she  shall  have  no  damages  [a],  for  the  words  of 

fe  statute  be,  et  vidua  per  placitum  recuperaverint,  Sfc.    So 
ia  if  the  heire  or  his  feoffee  assigne  dower,  and  the  wife  ac« 

it,  she  loseth  her  damages. 
A  man  seised  of  lands  in  fee  taketh  a  wife  and  granteth  a  rent 
and  after  maketh  a  feoffment  in  fee,  and  taketh  backe 
estate  taile  and  dieth,  the  wife  recovereth  dower  against  the 

issue 


& 


S.  C.  Mo.  80. 
Rent.  153. 
4  Leon.  198. 

N]  Mich.  8  &  9 
Elix.  Rot.  904. 
in  Coram.  Banc. 
(9  Co.  15.  b. 
Bediug6eld's 
cue.     1  Ro.  . 
Abr.  679.) 


[1]  Tr.  37  Elb. 
4  Co.  30.  b. 
Suawe's  case. 
[a]  43  Ass. 

pi.  3*- 

(F.N.B.  a63.) 
14  H.  8.  a8. 


_  primo  die.    But  if  the  demandant  wndd  have  damages,  she  may  aver  that 
requested  her  dower,  and  the  tenant  did  not  endow  her,  and  then  thejudg- 
ttfor  damages  and  value  shall  wait  till  the  issue  is  tried.    N.  Entries,  Dower 
Judgment,  4.    Hal.  MSS.— [Note  199.] 
(3)  Mich-  8  and  9  ElLz,    Belford  and  Rows,  Moor  and  Bendl.    Hal.  MSS. 

Mo.  80,  and  N.  Bendl.  153. 
j)  Ratio  istius  casus  videtur,  because  the  wife  ought  to  account  to  the  heir  Jbr 
whole.    But  if  the  heir  be  in  ward  in  chivalry,  and  the  wardship  is  granted 
the  wife,  or  if  the  wife  has  estate  for  years,  and  after  the  years  expired  or  the 
'  age  she  brings  dower,  it  seems  that  the  heir  shall  not  be  charged  pro  tempore, 
use  the  has  a  good  estate  to  her  own  use.     The  reason  is,  because  the  statute 
\loucestcr,  that  every  one  shall  render  for  his  time,  doth  not  extend  to  this 
H.  8  Jac.  C.  B.  Casus  Archiepisc.  Ebor.     Hal.  MSS.— [Note  200.] 
Vid.  Rot.  Pari.  3  H.  6.  n.  29,  special  act  of  parliament  for  giving  mesne 
^j  to  the  wife  against  the  king,  in  casu  comitissse  Marche.     Hal.  MSS. 
k)  See  2  Br.  Cn.  Ca.  630,  where  it  is  probably  explained,  that  the  assign- 
A  in  chancer  here  meant  is  on  a  writ  de  dote  assignandd,  and  doth  not 
[y  where  thfc  widow  is  assisted  by  decree  of  equity,  for  in  such  a  case 
ty,  when  the  title  to  dower  is  established  at  law,  will  decree  accounts  of 
profits  from  husband's  death. 
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(i  Ho.  Abr. 
675.    Docir. 
PIac.148.) 

m  3  E.  1. 
Dower,  173.. 
It  in.  North. 
8  E.  a.  Dower, 
113.    7  E.  2. 
Dower,  147. 
13E.3.  ib.  159. 
fti  E.  3.. 38. 
15  E.  3.  Dawer, 
67.     13  R.  3. 
Dower,  54. 
is  H..4  3. 
35  H.  6  40. 
7  H.  6.  11,  13. 
13H.4. 
Doctr.  5c  Stud. 
Fit*.  N.  B.  149. 
B.    33Eiis. 
Dower,  369. 
Bract,  fol.  99. 
Fleta,  lib.  5. 
ca.  91. 
Lib.  Intrat. 
fo.  133. 
(Post.  37.  o. 
♦Ante  31. 
Cro.  Jam.  539.) 
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issue  in  taile  by  reddition,  the  wife  maketh  a  surmise  that 
husband  died  sejsed,  and  prayeth  a  writ  to  enquire  of 
damages,,  and  that  is  granted  to  her.    In  this  case  she  b 
the  land  charged  with  the  rent  charge,  for  by  her  prayer 
accepteth  herselfe  dowable  of  the  -second  estate  (5),  for  of  tl* 
first  estate,  whereof  she  was  dowable,  her  husband  died  not 
seised,,  and  so  she  hath  concluded  herselfe ;  wherefore  if  the, 
rent  charge  be  more  to  her-  detriment  than  the  damages  bene*, 
ficiall  to  her,  it  is  good  for  her  in  that  case  to  make  no  sud 
prayer  (6).' 

u  Qf  what  age  soever  the  wife  be,  so  as  she  be  past  the  WW 
nine  years  (7)  dt  the  time  of  the  death  of  her  husband"  wjfc 
Here  Littleton  speaketh  of  a  wife  generally,  and  generally  it * 
to  be  understood  as  well  of  a  wife  de facto,  as  dejure.  The*" 
fore  if  the  wife  be  past  the  age  of  9  yeares  [b]  at  the  time  « 
the  death  of  her  husband,  she  shall  be  endowed,  of  what  age 
.  soever  her  husband  be,  albeit  he  were  but  4  yeares  old.  0"** 
junior  non  potest,  dotem  promereri,  neque  virum  sustinere ;  «* 
obstabit  mulieri  petenti  minor  eetas  viru  Wherein  it  is  tow. 
observed,  that  albeit  Consensus  non  concubitus  foot  w^ 
monium,  and  that  a  woman  cannot  consent  before  i*>  norl 
man  before  14,  yet  this  inchoate  and  imperfect  marriage  (fro* 
the  which  either  of  the  parties  at  the  age  of  consent  may  d««» 
agree)  after 'the  death  of  the  husband  wall  give  dower  to  w 
wife,  and  therefore  it  is  accounted  in  law  after  the  death  of  toe 
husband  legitimum  matrimonium,  a  lawfull  marriage,  auoad  dote** 
If  a  man  taketh  a  wife  of  the  age  of  7  yeares,  ana  after  alien 
his  land,  and  after  the  alienation  the  wife  attaineth  to  the  age 
of  9  yeares,  and  after  the  husband  dieth*  the  wife  shall  be 
endowed :  for  albeit  she  was  not  absolutely  dowable  at  the  time 
of  her  marriage,  yet  she  was  conditionally  dowable,  viz.  if  i»* 
attained  to  the  age  of  9  yeares  before  the  death  of  die  husband) 
for  so  Littleton  here  saith,  so  that  she  passe  the  age  of  9  j?**** 
at  the  death  of  her  husband,  for  by  his  death  the  possibility  of 
dower  is  consummate.  .J 

And  so  it  is  if  the  husband  alien  his  land,  and  then  the  wife! 
is  attainted  of  felony,  now  is  she  disabled,  but  if  she  be  paH 
doned  before  the  death  of  the  husband,  she  shall  be  endowedij 
If  the  son  indow  his  wife  at  the  age  of  7  veares  ex  a$$ens*\ 
patris,  if  she  before  the  death  of  her  husband  attain  to  the  ag* 
of  9  yeares  the  dower  is  good.  But  otherwise  it  is  of  an  ori- 
ginal! absolute  disability ;  as  if  a  man  take  an  alien  to  wife* 


(5)  Sic  nota,  the  wife  has  election  to  be  endowed  of  the  last  seisin  ;  and  thtr4 
fore  if  husband  and  wife  levy  fine  and  take  back  estate  to  the  husbatid  in  fee,  M 

wife  shall  have  dower  of  the  second  seisin ;  but  otherwise  it  is  in  the  cose  d 
a  husband  entitled  to  be  tenant  by  the  curtesy,  ut  videtur.  Hie  fol.  30.  4 
Hal.  MSS.— {Note  201.] 

(6)  See  further  as  to  damages  in  dower,  Hugh,  on  Orig.  Wr.  1 80.   Treat 
Dow.  in  Gilb.  Law  of  Uses,  375.      2  L.  Rayra.  1384.     New  Abr.  Dower 
Vin.  Abr.  Dower,  O.  a.  P.  a.    Say.  Law  of  Dam.  16  and  17  Ch.  2.  c 
sect.  3  and  4.     Cas.  B.  R.  temp.  Hardw.  19.50.  23. 

(7)  Vid.  Host.  Entr.  228,  novem  annorum  et  dhnid.     She  ought  to  shiA 
how  much  more  she  is  than  9  years.     Hal.  MSS. 
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after  the  husband  alien  the  land/ and  after  she  is  made 
the  husband  dieth,  she  shall  notjbe  indowed  (8), 
her  capacity  and  possibility  to  be  indowed  came  by 

denization.  Otherwise  it  is  if  she  were,  naturalized  by  act  of 
parliament,  whereof  see  more  in  the  Chapter  of  Villenage  (9). 
-  And  the  bishop  upon  an  issue  joyned  in  a  writ  of  dower.  Quod' 
mtnquamjuerunt  copulati  legitimo  matrimonio,  ought  to  certifie 
that  they  were  coupled  in  lawful  marriage,  albeit  the  man  were 
under  fourteene,  or  the  wife  above  nine,  and  under  twelve(io).  So 
it  is  if  a  marriage  de  facto  be  voidable  by  divorce  (1 1),  in  respect 
of  consanguinity,  affinity,  precontract,  pr  such  like,  whereby  the 
marriage  might  have  beene  dissolved,  and  the  parties  freed  h 
vinculo  matrimony,  yet  if  the  husband  die  before  any  divorce, 
then,  for  that  it  cannot  now  be  avoyded,  this;  wife  defacto  shall 
be  -endowed ;   [c]  for  this   is  legitimum  matrimonium  (as  in 

cap.  aa.*  Brit.  cap.  107. 

the 


[33.  a. 


(See  r  Sail. 

iao.*S. 

3  Leo.  410.) 

(5  Co.  98.  b. 
Berne's  cafe.) 


» 


c]  10  E.  3.  35. 
leta,  lib.  5. 
(7  Co.  41.  b.) 


(8)  Philips  in  his  reading  holds,  that  if  the  wife  be  attainted,  and  then  the 
husband  purchases  land  and  aliens  it  again,  and  then  the  wife  is  pardoned,  she 
shall  have  dower  of  the  land  which  was  purchased  and  aliened  during  the  time 
she  was  not  dowabte..  And  he  cited  Mansfield's  case  adjudged  28  Elizabeth,  In 
*&at  case  a  jointure  was  conveyed  to  the  wife  before  the  coverture,  and  during 
He  coverture  the  husband  purchased  other  lands  and  aliened  them  again  and  diea, 
4fc*  land  which  the  wife  had  in  jointure  was  evicted,  and  the  wife  had  dower  of 
tike  land  which  was  purchased  and  aliened  by  her  husband  at  the  time  when  she 
■Was  barred  of  her  action  of  dower.  So  if  wife  elopes,  and  husband  purchases 
jowls  and  ahens  them,  and  then  the  wife  is  reconciled,  she  shall  have  dower  of 
those  lands.  MS.  Comment,  on  Litt.  penes  editerem,  supposed  to  have  been 
written  before  the  publication  of  Lord  Coke's  Commentary. — See  the  list  of 
.readers  of  the  Middle  Temple  in  Dugd.  Orig.  Jurid.  by  which  it  appears  that 
Mr.  Philips  was  autumn  reader  in  38  Eliz.— See  further  Plowd.  Quaer.  181, 
and  204. — [Note  202.] 
f*    (9)    Vid.  supra,  fol.  31.  b.    Hal.  MSS.     See  Note  9,  in  31.  b. 

(10)  Vid.  M.  9  and  10  E.  1,  coram  rege  Rot.  24.  Ebor.     A.  contracts  per 

]  verba  de  praesenti  with  B.  and  has  issue  by  her,  and  afterwards  marries  C.  in* 

jjacie  eccleswe.    B.  recovers  A.  for  her  husband  by  sentence  of  the  ordinary,  and 

\fbr  not  performing  the  sentence  he  is  excommunicated,  and  afterwards  enfeoffs 

]'■  D.  and  then  marries  B.  in  facie  ecclesise,  and  dies.     She  brings  dower  against 

D.  and  recovers  because  the  feoffment  was  per  fraudem  mediate  between  the 

sentence  and  the  solemn  marriage,  sed  reversatur  coram  rege  et  concilio  quia 

praedictus  A.  non  fuit  seisitus  during  the  espousals  between  him  and  B.     Nota, 

ther  the  contract  nor  the  sentence  was  a  marriage*    Quoad  marriage  infra 

kos  nubiles,  nota  infra  Sect.  104.     It  is  only  sponsalia  de  futuro  quoad  other 

ooses.    Dy.  105. 313. 369.     47  E.  3.    Action  sur  le  statute,  37.     Whether 

tand  shauhave  trespass  de  tali  uxore  abducta.     Hal.  MSS. — [Note  203.] 

11)  Nota  obiter.     When  A.  per  judicium  ecclesise  recuperasset  aliquam  in 

>rem>  vel  in  divortium  celebratum  inter  A.  &  B.  his  wife,  and  she  is  married 

C.  et  postea  ad  prosecutionem  A.  sententia  divortii  reversatur  by  appeal,  a 

directed  to  the  sheriff  shall  issue  out  of  chancery  on  the  sentence  there  certified* 

id.  19  H.  3.  m.  1.  pro  Willelmo  de  Treyor.     Claus.  20  H.  3.  m.  9.  pro 

Lehno  de  Dauntesy.  Claus.  21  H.  3.  m.  17.  pro  Roberto  de  Halsted.    And 

I.  *M.  9and  10  E.  1,  ubi  supra.     Et  cum  eundem  Willelmum,  si  in  militia 

utterius  perseverasset,  ad  executionem  diet®  sentential  regia  potestas 

&atur  compulisse,  si  a  loci  diocesano  fuisset  super  hoc  requisitus.    HaL 

& — See  also  Harg,  Law  Tr.  478.— [Note  204.] 
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Bracton, 
ib.  4.  ful.  304. 
Britton,  ibidem. 
Fleto,  lib.  5. 
cap*  23.  33  £.1. 
Dier,  156. 
(5  Co.  98.  b. 
Ante  3a. a. 
1  Ro.  Abr. 
341.681. 
Noy,  108.) 
[«]  Tr.  9  Ja. 
Kot.  1815,  iu 
ConuDuni 
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Stowell  and 
Wikes  in 
Dower. 

[/]  60  E.  3. 
15.  b. 

f  tl  W.  s.  cap. 

34. 

( 1  Mod.  Rep. 

130.  aliut.68.) 
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tS3."l  *e  °tner  caBe  fcy"w^n  the  wife  Mt'3/ra  aft»o#  nubUes) 
1.  J  ^twof  dotetn.  And  so  in  a  writ  of  dower  the  bishop 
ought  to  certifie,  that  they  were  leptimo  matrimonie 
copulati,  according'  to  the  words  of  the  writ.  And  herewith 
agreeth  10 E.  3.  35.  And  [d]  Bracton:  quamdiu  duravit  matri* 
monium,  duravit  dotisexactio,  to  deficiente  deficit  dotis  petitio,  Sp. 
poierit  tamen  replkare  contra  cxceptionem  illam,  gubd  n  aUquando 

Juit  matrimonium  propter  consanguinitatem,  fyc.  inter  eos  accusa- 
tum,  nunquam  tamen  faii  in  vitS  viri  sui  solutum  nee  divortnan 
celebratum.  But  if  they  were  divorced  h  vinculo  matrimony  in 
the  life  of  her  husband,  she  loseth  her  dower ;  otherwise  it  is 
if  they  were  divorced  [e]  causA  adultery  (1 ),  which  is  but  h  mend 
et  thoro,  and  not  £  vinculo  matrimonii,  as  it  was  adjudged.  But 
some  doe  hold  that  a  wife  de facto  shall  not  have  an  appeale  of 
the  death  of  her  husband,  but  only  she  that  is  a  wife  de  jure,  in 

Jaxorem  vita  (a).  Vide  50  E.  3.  fol.  15.  28  E.  3.  93.  37  Asb. 
Staunf.  PI.  Cor.  59,  and  that  there  ungues  accouple  in  loyaU 
matrimonie  shall  be  taken  de  jure  strictly.  And  so  in  some 
cases  a  wife  shall  have  dower  where  she  cannot  have  an 
appeale,  [f]  and  in  other  cases  she  shall  have  an  appeale 
where  she  cannot  have  a  writ  of  dower ;  as  if  she  elope  (3),  cVc. 
she  is  barred  of  her  dower,  but  not  of  her  appeale  (4) :  and  the 
reason  is,  for  that  the  statute  [g]  barreth  her  of  her  dower, 
but  not  of  her  appeale.  So  if  the  husband  be  attainted  of 
treason,  &c.  his  wife  shall  not  be  endowed,  and  yet  if  any  doe 
kill  him,  the  wife  shall  have  an  appeale :  the  reason  of  the  di- 
versity shall  appeare  hereafter  in  this  Chapter  (5). 


[n]  Br'uton,  «  After  the  decease  of  her  husband."    [h]  Mortuo  viro  hinc 

cap.  10&  confirmatur  dos.     This  is  intended  of  a  natural],  not  of  a  civill 

foK°3o  "'  *    *°    death.    For  if  the  husband  entred  in  religion,  [i]  the  wife  shall 
[i]  31  E.  3.  tit.  not  be  endowed  untill  he  be  naturally  dead  (6). 
Collusion,  ag.  And  in  this  Chapter  Littleton  divideth  dower  into  five  parts, 

viz.  dower  by  the  common  law.    Secondly,  dower  by  the  cus- 

tome.     Thirdly,  dower  ad  ostium  ecclesue.    Fourthly,  dower  e* 

assensu  patris.     And  fifthly,  dower  de  la  pluis  beale.     And  all 

these  dowers  were  instituted  for  a  competent  livelihood  for  the 

[fc]  Bract,  lib.  a.  w|fe  during  her  life  :  [k]  Propter  onus  matrimonij,  et  ad  susten- 

M^'fit8      "        tationem  uxoriset  educationem  liberomm,  cum  Juerint  procreati, 

Pleta,°lib.  5.        *  wr  premoriatur. 

cap.  ss.     Britton,  cap.  101. 


(1)  10  E.  3. 15.    Supra,  33.    Hall.  MSS.    See  n.  9.  in  32.  a. 

(2)  Ace.  3  Hawk.  PL  C.  b.  2.  c.  33  s.  36,  and  the  authorities  there  cited. 

*    (3)  To  the  books  cited  ante  33.  a.  n.  10,  as  to  the  effect  of  elopement  01 
dower,  add  New  Abr.  tit.  Marriage,  E.  1.    Treat,  on  Dower  in  Gilb.  Law 
Uses,  402. 

(4)  Ace.  Bro.  Appeal,  17.    Staunf.  PI.  C.  59.    But  see  contra  2  last.  31 
ana  1  Mod.  130,  by  judge  Hide. 

(5)  See  post.  37.  a. 

(6)  The  reason  is,  because  post  carnalem  copulam  the  husband  cannot 
professed  without  the  consent  of  the  wife*  Extrav.  de  conversione  conjuge 
torum  cap.  3,  et  per  totum.  Nee  e  converso.  Hal.  MSS.  See  Net*  Abj 
Marriage,  E,  3.  Vin.  Dower,  K.  &  Treat,  on  Dow.  in  Gilb.  Law  of  Use**  40 j 
—[Note  305.} 


Sect. 
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Sect.  37. 

AND  note,  that  by  the  common  law  the  wife  shall  have  for  her  dower 
■"  but  the  third  part  of  the  tenements  which  were  her  husband s  during 
the  espousals ;  but  by  the  custome  of  some  county,  she  shall  have  the  halfe, 
and  by  the  custome  in  some  towne  or  borough,  she  shall  have  the  whole ; 
and  in  all  these  cases  she  shall  b+called  tenant  in  dower. 

"T&O  TE,  by  the  common  lata  the  wife  shall  have  for  her 

darner  but  [l\  the  third  part,  fyc"    Tliis  third  part  is  called  [q  Qlan.  lib.  6. 

rationabilis  dot,  or  dos  legitima,  because  it  is  the  dower  that  the  cap.  i. 

commoD  law  givetb.  Rationabilis  autem  dos  est  cujuslibet  mulieris  Bractoo,  abi 

de  quocunque  tenemento  tertia  pars  omnium  terrarum  et  tenemen-  «???"      w 

torum  qua  vir  suus  tenuit  in  dominico  suo  ut  defeodo,  SfC.  supra.  ' 

Fleta,  nbi  supra.    Mirror*  cap.  l.  sect  3.    Magna  Carta,  cap.  7« 

M  But  by  the  custome  of  some  county  (7)  she  shall  have  the  hatfe y  Fits,  N.  B. 
and  by  the  custome  in  some  towne  or  borough,  she  shall  have  the  i6©-  O. 
whole. '    Such  a  [m]  custome  may  extende  to  a  county,  city,  or  [m]  si  E.  4. 
an  ancient  burgh  without  question ;  and  so  this  custome,  as  here  53»  64- 
it  appeared*  by  Littleton,  may  extend  to  upland  townes,  which  *3HH%*f 
are  neither  counties,  cities,  nor  boroughs.   But  the  surer  plead-  Qi  h.  7!  17! 
ing,  in  this  and  the  like  cases,  is  to  lay  the  custome  within  a  40  Ass.  37.41. 
manor  or  seigniory,  if  the  truth  of  the  case  will  so  beare  it  (8).   16  E.  a.  Pre- 
By  the  custome  of  Gavelkind  [n]  the  wife  shall  be  indowed  of  "cription,  53. 
the  moity,  so  long  as  she  keepe  herselfe  sole,  and  without  child,  J*~ £ ' 3*'  45* 
which  she  cannot  waive  and  take  her  thirds  for  her  life  (9).  For  Dier,  36*3. 
in  that  case,  Consuetudo  tollit  communem  legem  (10).  39  E.  3.  a.  id. 

And  as  custome  may  enlarge,  (11)  so  may  custome  abridge  M  E.  3» 

dower,  and  restraine  it  to  a  fourth  part,  &c.  ?!7\**7ft 

*  13  **  3.  tit. 

Dower,  65.    (1  Ro.  Abr.  558.  663.)  [«]  Vide  le  statute  de  consuetud.  Kancia?, 

&c.  Trin.  17  E.  3.  coram  rcge  Kan.  in  Tbesaor.  in  wliich  record  Seoentia  sigoifietb 
Widowhood. 


(7)  Vid.  15  H.  3.  Prescription,  57.  Custom  of  the  town  of  Salop,  that  the  wife 
shah  have  a  moiety  of  socage,  but  if  the  husband  has  socage  and  chivalry,  Vie 
wife  shall  have  only  a  third  part.  Sal.  MS5.  St.  66a.  Cowp.  807.  Fortesc.  $& 
2  Atk.  189.— [Note  206.] 

(8)  Nota,  the  writ  special.  Hal.  MSS.  Str.  663.  Cowp.  807.  23  Ass.  1 10,. 
pi.  13.     Fort.  Rep.  $5.    2  Atk.  189* 

(9)  See  ace.  Robins.  Gavelk.  159. 
<io)  Accordingly  adjudged  that  she  cannot  wave.     H.  24  Eliz.  Rot.  1515. 

B.  P.  43  Eliz.  Davers  and  Selby.     T.  30  Eliz.  C.  B.  Rot.  157.     Hunt  and 

bert*  Hal.  MSS.— See  the  former  case  in  Cro.  Eliz.  825,  and  the  latter  in 

.  260.    1  Leon.  133.    Gouldsb.  108.    Cro.  Eliz,  121,  and  Sav.  91.    See 

ther  on  the  subject  in  Robins.  Gavelk.  179,  and  Hugh,  on  Orig.  Wr.  16b. 

[Note  207.] 

(li)  By  the  custom  of  some  places  the  wife  shall  have  the  whole  of  hef 
d's  lands  in  dower.    See  Fitz.  N.  Br.  150.  P— [Note  208.] 


1, 4,  &CCC. 


34.  a.]  Of  Dower.        L.  1.  C.  5.  Sect  38, 39 


ra 


Sect  38. 


LSO,  there  be  two  other  hinds  of  dower,  viz.  dower  which  is  called 
dowment  at  the  church  doore,  and  dower  called  dowment  by  tie 
father's  assent.  • 


A 


T 


This  shall  be  explained  by  that  which  shall  be  said  in  the  tw* 
Sections  next  ensuing.  [ 


Sect.  39. 


I 


T\OWMEJJTat  the  church  doore  is,  where  a  man  of  full  age 
^*  in  fee  simple,  who  shall  be  married  to  a  woman,  and  when  he  commetk' 
to  the  church  doore  to  be  married,  there,  after  affiance  and  troth  plighted*, 
betweene  them,  he  endoweth  the  woman  of  his  whole  land,  or  of  the  halfe, 
or  other  lesser  part  thereof,  and  there  openly  doth  declare  the  quantity 
and  the  certainty  of  the  land  which  she  shall  have  for  her  dower,    is 
this  case  the  wife,  after  the  death  of  the  husband,  may  enter  into  the ' 
said  quantity  of  land  of  which  her  husband  endowed  her,  without  other 
assignement  of  any. 

io  H.  3.  T  F  this  dower  be  made  ad  ostium  casfri  sive  mesuagii  it  is  not 

Fr^iTM*00"  good,  but  ought  to  be  made  ad  ostium  ecclesuse  sive  monasteriu 

lib.  a.  cap?  39.  ^t  sciendum  est,  [o]  quad  hac  constitutio  fieri  debet  infacieecde* 

Mirror,  cap.  1.  **<?>  et  ad  ostium  ecdesxce ;  non  enim  valet  facta  in  lecto  mortal**, 

sect.  3.  and  vel  in  camerd,  vel  alibi  ubi  clandestina  future  conjugia.     For  the 

<*p.  5*  law  requires,  that  this  and  like  matters  be  done  publickly  and 

10  H.  3.  solemnly. 

Dower,  901 .         ■«»««■"/ 

I*.  N.  B.  1 50.  M,  N.    Fleta,  lib.  5.  cap.  aa,  &c.    Britton,  cap.  1 01 . 1 08,  &c.   (Perk, 
sect.  306.) 

"  Where  a  man  of  full  age,"  That  is  of  one  and  twenty  yeares. 
gH-  3*  Anno  9  H.  3.  Dower,  197.  A  man  of  the  age  of  eighteen  yeares 

fp  Wr  qB97         t°°ate  a  wife,  and  by  assent  of  his  guardian  endowed  her  ad  ostium 
1  Ro.Abr.G8a.)  **&*&?>  and  it  was  adjudged  a  good  endowment,  albeit  the  hus- 
band dyed  before  the  age  of  one  and  twentie  yeares ;  but  I  hold 
Littleton'*  opinion  to  be  good  law. 

"  There,  after  affiance  between  them."  (1 )  Ajjidare  estfdem  darel 
affiance  or  sponsalitie.  and  is  derived  of  this  word  spondeo,  be4  J 
cause  they  contract  themselves  together;  et  ideo  sponsalu 

dicufj&u 

1 

; S~ 

•  Quaere,  if  this  should  not  be  read  lecto  maritalu  ^r 

(1)  Post  affidationem  et  carnalem  copulam  sunt  quasi  husband  and  v*f&  «ndj 
ft  by  him  to  tlie  mfe  is  void.  16  H.  3.  Feoffments,  1 17.  13  E.  U  ibtd*H  xi 
al.  MSS [Note  209.]  fc  \     * 

,  .J 


flS* 


L.  1 .  C.  5.  Sect.  39.        Of  Dower.  [34.  a.  34.  b. 

dicuntur  Ip^JvturaruM  nuptiarum  conventio,  et  repromiuio  (a),  [p]  Glanvil. 

But  this  dower  is  ever  after  marriage  solemnised  (3),  and  there-  ■*•  *  ••*• 

fore  this  dower  is  good  without  deed,  because  he  cannot  make  vide  Veroon'a 

a  deed  to  his  wife.     For  no  assignement  of  dower  ad  ostium  case,  4 Co.  i,a. 
tcdesia  can  be  made  before  marriage,  for  that  before  marriage 
the  woman  is  not  intituled  to  have  dower. 

M  Of  his  'whole  land  or  of  the  holier   (4)  In  ancient 


wife  ad  ostium  eceksue  of  more  than  a  third  part,  but  '  J  ^  3'8f  ^/ 

of  lease she  might.  But  at  this  day  [r]  the  law  is  taken  as  Littleton  and  lib/4. 

here  bbldeth.  An  assignement  of  dower,  \s]  where  the  husband  tract.  0. 

was  sole  seised,  cannot  be  made  of  the  third  or  fourth  part  in  *■?■  ** &  *• 

common,  but  ought  to  be  in  severaltie  (i>  Jjj *££** 

Fkts,  Jib.  5.  cap.  a*.  &c.    ( 1  Ro.  Abr.  68a).         [r]  F.  N.  B.  1 50.         [1]  so  £.  3. 
Bane,  139.    45  E.  3.  6.    Fleta,  lib.  5.  93. 

"  And  there  openly  [f]  doth  declare  the  quantity  and  the  certainty  [*]  Britton, 

of  ike  land."    Here  be  two  things  that  the  law  doth  delight  in,  **P-  1DI- 

vis.  first  to  have  this  and  the  like  openly  and  solemnly  done.  J^°£*  '  "  ** 

Secondly,  to  have  certaintie,  which  is  the  mother  of  quiet  and 

repose.    And  this  word  (mohie)  aboveaaid  is  to  be  entended  of 

the  haife  in  certaintie,  and  not  of  the  moitie  in  common,  wliich 

cleeriy  [u]  appeareth  in  that  here  Littleton  saith,  the  quantitie  [u]  Vide  14  H 

and  certaintie  of  the  land.  3-   Dower,  1 89. 

9H.  3. 
Dower,  190.    8  H.  3.  Dower,  195.    F.N.B.  J  50.    40  E.  3.  43. 

«  In 


(2)  This  explanation  of  affiance  or  sponsalia  is  conformable  to  the  strict 
sense  of  the  word  amongst  the  civilians  and  canonists;  but  our  law  books,  as 
Mr.  Swinburne  long  ago  observed,  use  affiance  and  marriage  promiscuously  for 
one  and  the  same  thing,  and  lord  Coke  apparently  supposes  Littleton  by 
affiance  to  mean  marriage ;  for  lord  Coke  says  that  dower  ad  ostium  ever  is 
after  marriage,'  without  professing  to  contradict  Littleton.  See  Swinb.  on 
Spousal*,  a.  Perk.  sect.  44s.— [Note  a  10.] 

(3)  But  though  dower  ad  ostium  cannot  be  till  after  marriage,  yet  it  seems 
that  such  endowment  cannot  be  made  at  any  time  after,  but  must  be  imme- 
diately after.  See  Perk.  sect.  44a,  where  the  time  of  assigning  dower  ex  assensu 
patris  is  so  explained.  But  Mr.  Perkins  adds  a  case,  in  which,  according  to 
some  ancient  books,  dower  ex  assensu  patris  made  8  weeks  after  the  marriage 
was  held  good.  Perk.  sect.  443.  See  further  Hugh,  on  Orig.  Wr.  167,  and 
note  p.  in  2  Blackst.  Comment.  5th  edit.  134.— [Note  211.] 
>    (4)  Vid.  9  H.  3.  Dower,  190.  Dower  ad  ostium  ecclesiae  of  a  moiety  of  all 

mds  which  he  has  or  may  have  •  He  purchases  lands  afterwards,  and  the  dower 
\00djbr  them.    Hal.  MSS.— [Note  212.] 

(1)  Vide  contra  adjudged  supra.  Hal.  MSS.  See  Lambert's  case,  ante  32.  b. 
1.  1.  See  S.  C  in  1  Ro.  Abr.  68a.  X.  pi.  3,  and  Sty.  276,  in  both  of  which 
r  iks  the  case  is  so  explained  as  to  make  it  consistent  with  lord  Coke's  general 
id    :trine  as  to  the  manner  of  assigning ;  for  according  to  them  the  court  held, 
jtl    t  the  assignment  of  the  third  part  tn  common  would  have  been  bad,  if  the 
b  and  heir  had  not  by  mutual  assent  waved  the  assignment  by  metes  and 
nds,  and  that  it  would  have  been  error  if  the  sheriff  had  so  assigned.-^- 
e  also,  that  in  Couch  v.  Lambert,  the  husband  was  seised  in  fee.  See  further 
Abr.  X  Y  Z.  tit.  Dower.— [Note  213.] 


34.  b.]  Of  Dower.        L.  1.  G.  5.  SectJSSL 


*  In  ihk  case  the  w^fe  may  enter  into  the  said  quantity  qflawd? 
And  afterwards,  Sectione  43,  besaith,  Note,that  in  all  oases,  when 
the  certaintie  appeareth  what  lands  or  tenements  the  wife  shall  have 
for  her  dower,  the  wife  may  enter  after  the  death  of  her  husband? 
It  was  instituted  in  favour  and  reiiefe  of  wives,  that  a  man  after 
marriage  might  assigne  to  his  wife  certaintie  of  dower,  to  the 
end  that  the  widow  should  not  he  driven  to  a  long  and  charge- 
able suit  wherein  delay  might  be  used,  and  in  the  mean  time  her 
[to]  Mtgn*        bfe  spent,  together  with  her  money  also.  For  albeit  the  [to]  law 
SThJa^nLi    na**1  provufed*  quod  vidua  post  mortem  mariti  sui  non  det  alsquid 
Pkrtof  the  In-    P*°  ^(yte  su^9  **  **<*n&d  in  capitaU  mesuagio  mariti  sui  per  qua- 
•titutes,  cap.  7.   draginta  dies  post  obitum  mariti  sui,  infra  quos  dies  assignetur  a 
Fleta.Hb.5.       dos  sua,  nisi  prius  ei  assignata  fuerit,  fyc.  et  habeat  rationabSe 
cap.93.  Briuoo,  estoverium  suum  interim  m  communi,  yet  because  there  was  no 
B  ^  t^b  a.       pcp^M*  <*  punishment  inflicted,  the  tenant  of  the  land  may 
cap^o!  *  drive  her  to  sue  for  her  dower.    And  this  continuance  of  the 

RegUt.  175.  widow  in  the  capital!  messuage,  is  in  law  called  a  quarantine, 
Vide  Dyer,  quarentina,  for  that  it  is  by  the  space  of  fortie  days,  as  is  afore* 
6Jj- &  76-  b.     ^4  ^t    And  if  the  heire  or  other  tenant  of  the  land  not  her 

Rn!  B.#  161.  out»  soe  may  *****  ner  w"t  &*  quarentind  habendd.  If  the  wife 
1  Mariel  *  marry  within  the  fortie  dayes  she  loseth  her  quarentine,  for  her 
Br.  101.  habitation  in  the  house  is  personall  to  her,  and  only  given  to  her 

(Ante  3a.  b.)     fa  judgment  of  law  during  her  widowhood,  albeit  the  words  of  the 

law  be  generall.    And  therefore  to  the  end  that  widowes  might 

have  certaintie  of  estate,  and  that  ther  might  enter  (3)  and  not 

be  driven  to  suit,  the  law  hath  provided  dower  ad  ostium  ecdesia^ 

Not*,  sorest       and,  as  it  shall  appeare  hereafter,  dower  ex  assensu  patris.  And 

way.  lastly,  by  making  of  a  joynture,  of  which  (being  no  dower  but 

made  in  satisfaction  of  dower  either  before  or  after  marriage)  it 
_   . .  is  necessary  that  something  should  be  said  hereafter  in  his  apt 

place,  for  that  this  now  falleth  out  to  be  the  surest  way. 

<i  Ro.Abr.68 1.  "  In  all  cases  where  the  certaintie  appeareth,  fyc.  the  wife  may 
*  Imt.  678.  enter  after  the  death  of  her  husband  r  This  is  to  be  intended 
3?  H#  8.  cap.  fr  where  the  certaintie  appeareth  upon  an  assignement  of  dower 

of  execution.)  ,       .  .    .  rr  fl.  •       is     i>  t__j  -» 

'     ad  ostium  ecclesus,  or  ex  assensu  patris.    For  if  a  woman  bring  a 

writ  of  dower  of  sixe  pound  rent  charge,  and  she  hath  judgement 
to  recover  the  third  part,  albeit  it  be  certain  that  she  shall  have 
f  x]  45  E.  3. 96.  fortie  shillings,  yet  she  cannot  [x]  distreine  for  40  shillings} 
48  E.  3.  s&  before  the  sherife  doe  deliver  the  same  unto  her :  (4)  for  where- 
as Ass.  87.  soever  the  writ  demands  land,  rent,  or  other  things  in  certain,  tbs 
88  H  1  'a*  demandant  after  judgement  may  enter  or  distrein  before  ant 
30  H.  0!  95!  seisin  delivered  to  him  by  the  sherife  upon  a  writ  of  habere  faciei 
1  H.  5. 8.  *  seisinam.  But  in  dower  where  the  writ  demandeth  nothing  is 
Brev.  199.  certaine,  there  the  demandant  after  the  judgement  cannot  ente! 
30  E.  3. 30.  Qf  distreine  untill  execution  sued,  by  which  execution  the  sheriff 
Videi  Co.  is  by  the  king's  writ  to  deliver  the  third  part  in  certaintie  to  thf 
Shelley's  case.   40  E.  3.  sa.  demandant 

(3)  See  further  as  to  quarentine,  ante  3a.  b.  and  n.  3,  there,  and  Treat,  of 
Dow.  in  Gilb.  Law  of  Uses,  37s.  U 

(3)  34  JET.  3.  Dower,  189.     A  man  endows  his  wife  of  all  the  U^nds  which  hi   %., 
mother  then  had  in  dower;  the  mother  and  husband  die ;  the  wife  brings  a  i&v& 
of  dower  ad  ostium  ecclestae  and  recovers*     Sic  nota,  that  the  wife  may  At  1 
action  or  enter.    MS*  Comm.  on  Litt. — See  ace.  post.  35*  b.— [Note  214.1 

(4)  20  E.  4. 14.    Hal.  MSS. 


I  LLC. 3. Sect. 3$        Of  Dower:  [34. b:35, au 

I  demandant.  And  so  it  is  when  the  wife  of  one  tenant  in  com- 
I  dob  demand*  a  third  pert  of  a  rooitie,  jet  after  judgement  ehe 
I  canoe  enter  until  the  sberife  deliver  to  her  the  third  pert,  albeit 
l  theddiverieof  thesherif'e  flail  rednce  it  to  no  more  certaintie 
than  it  was  (5). 

*  Without  atker  assignment  (6)  of  any"  For  as  concerning 
dower  at  the  cotnsmon  law,  there  must  be  assignement  either  by 
the  sherife,  (as  hath  been  said)  by  the  king's  writ,  or  else  by  die 
bene  or  other  tenant  of  the  land  by  consent  and  agree  men* 
between  them.  To  a  perfect  assignement  of  dower  eight  things 

sxe  to  be  observed  i  [a]  First,  legularly  the  assignement  must  be  M8E.1 

certaine,  as  our  author  here  saith  (7).  Ent*  76- 

Secondly,  (%)  it  [*1  must  be  either  of  some  put  of  the  land  4°  |  *  *% 

whereof  ^  i«dow^Ie,w  of  a  iwt  or  lomeotW  profit  issuing  m  ,&„ 

out  of  the  same,  either  before  judgement  or  after,  which  rent  may  hitr,  91.  ° 

be  assigned  to  her  by  parol.  But  an  saeignement  of  other  land  *  t«. 

whereof  abets  not  dowable,  or  of  a  rent  issuing  out  of  the  same,  *>?""' 'J6* 

»  no  bane  of  her  dower  (9).  ^fte*. 
tfAu.41.  31  E.  3.  Sdr.  fe.  99.  33  H.  6.4.  Vernon's  case.  4C<i.  1.  5  £.4.  as, 
(1  Bo.  Abr.  698. 684.    Cro.  Lli*.  451.    Noy,  55.     Mo.  69-    Post.  169.) 

Thirdly,  the  assignement  must  be  absolute,  and  not  condi- 
tionally or  subject  to  any  limitation  (10). 

Fourthly,  it  must  be  made  by  him  that  is  tenant  of  the  land; 
but  herein  certaine  diversities  are  to  be  observed  (11). 

[.  If  twoor  more  be  jointenants  of  lands,  M  the  one  of  M7H.6. 34. 

35.  J  them  may  assigne  dower  to  the  »- wife  of  a  third  part  >o  £. «. 
,  a.  J  in  certainty,   and  this  shaH  binde  his  companions,  Do7,i,6£ 
because  they  were  compellable  to  do  the  same  by  (£00.07.)* 
law  (1).    But  if  one  of  them  assigne  a  rent  out  of  the  land  to  the 

wife* 

(5)  If  the  sheriff*  reduces  to  certainty  by  metes  and  bounds*  though  the 
demandant  refuses,  yet  she  may  afterwards  enter.  10  Eliz.  Dy.  278.  Hal.  MSS-. 
—{Note  915.] 

(6)  Npta,  P.  38  Eliz.  WentwortKs  case.  It  ought  to  be  pleaded  by  the  word 
assignavit,  not  dedit.    Hal.  MSS. — See  Cro.  Eliz.  45a. 

(7)  Vid.  ante  32.  b.  Lambert's  case.  Hal*  MSS. — See  n.  1.  in  32.  b.  and 
supra,  n.  1. 

(8)  mi/. 4. 17.    Hal.  MSS. 

(9)  But  see  2  H.  5.  12.  The  heir  assigns  dower  of  lands  of  which  the  hus- 
band was  seised;  but  the  wife  not  dowable:  she  is  tenant  in  dower.  30  E.  1; 
Briefe,  £84.  If  wife  mbe  endowed,  and  afterwards  exchanges  with  the  heir  Jot 
-other  lands  which  were  the  inheritance  of  the  husband,  she  shall  be  said  to  be 

xant  in  dower  of  the  lands  so  taken  in  exchange,  and  her  entry  shall  be  said  to 
by  the  husband.    Per  omnes  justiciaries.     Hal.  MSS. — [Note  316.] 

(10)  P.  33.  Eliz.  Wentworth's  case.     A  conditional  assignment  of  rent  doth 
4  bar  dower.     Hal.  MSS. — See  Cro.  Eliz.  452. — [Note  217.] 

(11)  And  this  ought  to  be  averred  in  pleading.  Dy.  261.  Hal.  MSS.— See 
%  C.  in  Cro  Eliz.  451,  and  Noy,  55. 

(1)  This  cW  of  assignment  of  dower  by  one  of  two  or  more  jointenants 

last  be  understood  to  be,  where  the  husband  has  been  solely  seised  during 

coverture,  and  afterwards  conveys  or  devises  the  land  to  two  jointly 

dies 5  for  the  wife  of  a  jointenant  is  not  dowable.    See  post  Sect.  45 — - 

ote  218.] 


1 


35.  a.]  Of  Dower.        L.1.  C.  5.  Sect.  3$ 

wife,  this  shall  not  binde  his  companion,  because  he  was  not 

compellable  by  the  law  thereunto  (2 ).    If  the  husband  make 

several  feoffments  of  severall  parcells,  and  dyeth,  and  the  on* 

(9  Co.  18.  feoffee  assigne  dower  to  the  wife  of  parcell  of  land  in  satisfaction 

Ho.  s6.)  tf  j^j  tj)e  dower  which  she  ought  to  have  in  the  land  of  the 

other  feoffees,  the  other  feoffees  shall  take  no  benefit  of  this 
assignement,  because  they  are  strangers  thereunto,  and  cannot 
plead  the  same  (3).  But  in  that  case  if  the  husband  dyeth  seised 
of  other  lands  in  fee  simple,  and  the  same  descend  to  his  heire, 
and  the  heire  endoweth  the  wife  of  certaine  of  those  lands  in  full 
satisfaction  of  all  the  dower  that  she  ought  to  have  As  well  in  the 
lands  of  the  feoffees  as  in  his  owne  lands,  this  assignement  is 
good,  and  the  several  feoffees  shall  take  advantage  of  it  (4).  And 
therefore  if  the  wife  bring  a  writ  of  dower  against  any  of  them, 
they  may  vouch  the  heire,  and  he^may  pleade  the  assignemeDt 
which  he  himselfe  hath  made  in  safety  of  himselfe,  lest  they 

5<f]  33  E.  3.  tit.  should  recover  in  value  against  him,  \d]  so  as  there  is  a  privity 
f^F^'fin4*  m  *ws  re8Pect  betweene  the  heire  ana  the  feoffees,  and  by  this 
17  E?af&8.  b.  meane8  the  8ame  maybe  pleaded  by  the  heire  that  made  it (5). 
a  E.  3.  tit.  *  And  so  it  is  adjudged  in  our  bookes,  which  is  a  notable  case  for 
Dower,  76.         many  purposes. 

3  E-  3'  Fifthly,  if  assignement  be  made  [e]  by  any  disseisor,  abator, 

Seethe  Second  mtrU(*or,  or  any  wrong  doer,  of  lands  or  tenements,  if  they  came 
Part  of  the  In-  to  ^at  estate  by  collusion  and  covin  betweene  the  widow  and 
•titot  W.  1.  them,  albeit  the  widow  hath  just  cause  of  action,  and  the  assign- 
cap.  49.  ment  be  indifferently  made  after  judgment  by  the  sherife  of  an 
[c]  95  Am.  p.  1.  equall  third  part,  yet  shall  the  disseissee,  &c.  avoydit,  for  covin 
44  Asa.  *g.        m  g|j8  cage  gjmij  8uffocate  the  right  that  appertained  to  her, 

It  A*.?'Jt "  And  so  the  wrongful!  manner  shall  avoyd  the  matter  that  is  law- 
«7  Ass.  74.  tn\ 

11  H.  4. 60.  ful  (6). 

15  E.  4.  4.  -.  Sixthly,  An  assignment  by  [f]  (7)  a  disseisor,  abator,  in- 
19  H.  8.  is.  trudor,  Ac.  if  there  beno  covin,  is  good!,  unlesse  it  be  prejudicial] 

Y*Co%j5U  to  the  di88ei88ee»  &c*    As  tf  to  ^»*hand  [g]  infeo&th  the 

1  Ro.  Abr.549.  younger  sonne  with  warranty,  the  eldest  sonne  disseise  the 

1  Sid.  si.  yongest  sonne,  and  endow  the  widow,  in  this  case  the  yonger 

Tost.  357.  sonne  shall  avoyd  this  assignment  (8),  for  otherwise  he  shall 

3  Co.  78.  JQgQ  fa  warranto ;  but  a  disseisor,  abator,  intruder,  &c.  cannot 

O  Co.  58.  *• 

5  Co.  30.  b.)         f/J  is  Ass.  p.  so.    si  E.  3.  is.         [g]  3  E.  3.  tit.  Dower,  77. 

16  £.  9.  tit.  Dower.  Stat  ham.    (Post.  357.) 

assigne 

(a)  9  E.  3.  38.  Husband  and  wife  arejointenants  of  land,  of  which  the  wife 
ofF.S.  is  dowable:  the  husband  alone  assigns;  it  is  good,  and  shall  bind  the 
wife,  7  H.  6.  33.  Hal.  MSS — See  Perk.  sect.  399,*  and  Keilw.  128  b. — 
[Note  319.] 

.  (3)  Vid.  the  statute  of  Westminster  1,  cap.  48.  4  E.  3.  43.  M.  8  Jac. 
C.  B.  n.  15.  D.  D.  adjudged  accordingly  in  lhrogmortons  case.  Hal.  MSS, 
— However,  Mr.  Perkins  seems  to  think,  that  such  an  assignment  by  one 
feoffee  may  be  pleaded  in  bar  of  dower  by  the  other  feoffees.    JPerk.  sect.  402 

(4)  31  E.  3.  Scire  facias,  99.     Hal.  MSS. 

(5)  Vid.  if  the  heir  by  receit  shall  have  the  plea.     Keilw.  128.  ^HaL  MSS.  ( 

(6)  See  further  on  this  subject  Hugh,  on  Orig.  Wr.  199.— w  Burr.  118. 
1  Ves.  9.  t 

(7)  3  £.  3. 1.    50  E.  3. 7,  8.    Hal.  MSS.— 6  Vin.  473.  pi.  23.  < 

(8)  3  E.  3.  18.     By   Jflerle,  the  assignment  shall  bar  in  such  a  ca*e\ 
Hal.  MSS. 


L  i:  C.  5;  Sect.  40.        Of  Dower.  [35.  af 

soigne  a  rent  out  of  the  land  to  her  for  her  dower,  to  bind  the 

disieissee,  &c. 

.  Seventhly,  No  assignement  can  be  made,  hot  b y  such  as  have 
a  freehold  (9)  (as  hath  beene  said),  or  against  whom  a  writ  of 

dsver  doth  lie,  and  therefore  [h]  an  assignment  by  a gardian  in  M  31  E- 1. 
socage  is  voyd(io);  but  a  gardian  in  chivalry  may  assigne       ^er'I§l# 

dovar(n),  as  shall  be  said  hereafter,  because  a  writ  of  dower  *9  e.*3. 

firth  against  him,  and  not  against  a  gardian  in  socage.  Dower,  69. 

Eighthly,  And  before  the  gardian  in  chivalry  enter  (12),  the  (6  Co.  57.) 

heir  within  age  [i]  may  assigne  dower,  for  the  gardian  may  waive  £0  7  R, *. 

the  wardship.  And  so  briefly  have  you  heard,  of  what,  by  whom,  ^JjJT"** 

and  to  whom  the  assignment  must  be  made  (13).     But  there  y  n.'b.  148.  F. 

needeth  neither  livery  of  seisin,  nor  writing,  to  any  assignement  (Poet  38.  b.) 
of  dower,  because  it  is  due  of  common  right. 


Sect.  40. 

T\  O  WMEN  T  by  assent  of  the  father  is,  where  the  father  is  seised 
of  tenements  in  fee,  and  his  sonne  and  heire  apparent,  when  he  is 
married,  endoweth  his  wife  at  the  monastery  or  church  doore,  of  parcel  of 
his  father's  lands  or  tenements  with  the  assent  of  his  father,  and  assignee ' 
the  quantity  and  parcels.  In  this  case  after  the  death  of  the  son,  the. 
wife  shall  enter  into  the  same  parcel!  without  the  assignment  of  any  i  But 
it  hath  been  sayd  in  this  case,  that  it  behooveth  the  wife  to  have  a  deed  of 
the  father  to  proove  his  assent  and  consent  to  this  endowment.  M.  44 
E.  3.  f.  45.  (1). 

"  VjfHE  R  E  thefbther  is  seised  of  tenements  in  fee?     Tenant  Brit.  ca.  109. 
for  life  of  a  carve  of  land,  the  reversion  to  the  father  in  F,ct*» ,ib*  &• 
fee,  the  sonne  and  heire  apparent  of  the  father  endoweth  his  wife  B^ua?'* 
of  this  carve,  by  the  assent  of  the  father,  the  tenant  for  life  dieth,  305.  ' 
the  husband  dieth,  the  reversion  was  a  tenement  in  the  father,'  6  £.  3. 34. 
and  yet  this  is  no  good  endowment  ex  assensu  patrisy  because  the  ?• N- B-  *5Q- 
father  at  the  time  of  the  assent  had  but  a  reversion  expectant  &LR\°" Abr* 
upon  a  freehold,  whereof  he  could  not  have  endowed  his  owne 
wife  (14)  ;  and  albeit  the  tenant  for  life  died,  living  the  hus- 
band, 


(9)  Ace  Perk.  404. 

(10)  A  quaere  is  made  of  this  in  1  Ro.  Abr.  682. — Ante  34.  a. 

(11)  Ana  yet  guardian  in  chivalry  had  only  a  chattel  interest.  See 
>st.  38.  b.  where  it  is  explained  why  a  writ  of  dower  might  be  brought  against 
tm. 

(12)  But  not  after  entry  of  the  guardian.    9  H.  6.  6.     Hal.  MSS. 
*fl  3)  See  further  as  to  assignment  of  dower,  post.  39.  b.    Perk.  sect.  393  to 
23.    Hugh,  on  Orig.  Wr.  194  and  198.   New  Abr.  Dotoer,  D.  and  Vin.  Abr. 
)ower9  S.  to  A.  a. 

(1)  No  reference  to  the  .Year  Book  in.L.  and  M.  Roh.or  P.     It  was  first 
f^gcrted  in  Redmans  edition.  See  the  observation  on  this  addition  to  Littleton, 

><*t.  3&  a. 
(14)  S.  P.  ace.  Perk.  445. 


35. b.  36.  a.]        Of  Dower.  L;i.  C:5.  Sect 

the  sealing,  delivery,  or  other  matter  of  fact  U  denied*  Hsht 
tried  by  the  country.  Of  deeds  some  be  indented,  and  son 
deeds  poll.  Of  indented,  some  be  bipartite,  some  tripartite,) 
quadripartite,  &c.  whereof  more  shall  be  said  in  the  Chap* 
[f]  Brit.  fol.  Conditions.  Also  of  deeds,  some  be  broiled,  and  some  M4 
'0Ia    .  notinrolled.  Ifit  be  inrolled  according  to  the  statute  of  27  W 

fol*33.  ^P*  10-  **  must  De  inrolled  in  parchment  for  the  strength 

TIeta,  Bb.  3.       continuance  thereof,  and  not  in  paper,  and  .so  was  it  resblr 
ca.  14.  parliament  &*  by  the  judges  in  anno  S3  Eliz. 

(a  Imt.  073.)     r3(J#~l  for  the  rest  of  the  parUof  a  deed,  you  shall  read  tl 

I     «  *  I  plentifully  in  our  bookes,  and  in  my  Reports ;  which  5 
this  short  instruction  you  shall  easily  understand^) 

"  A  deed  of  feoffment."    It  is  properly  called  chartaw  . 
menti  (2),  and  yet  if  such  a  deed  be  denied,  the  plea  is  non 
factum.    So  as  of  deeds  some  concerne  the  realtie,  as  here 
deed  of  feoffement :  some  the  personaltie,  as  a  deed  of  gift 
goods,  obligations,  bills,  &c.     And  some  mutt,  whereof 
shall  be  said  in  the  Chapter  of  Releases, 
(a  Rol.  Abr.  *6.       If  a  man  deliver  a  writing  sealed,  to  the  partie  to  whom  it 
9  Co.  137.         made,  as  an  escrow  to  be  his  deed  upon  certaine  conditions  * 
Nojr,  50.    1 1  •    this  is  an  absolute  deliverie  of  the  deed,  being  made  to  the  p 
tt  Aw.V  ?i.    him*elf>  for  the  deliverie  is  sufficient  without  speaking  o£ 
'J>.  Q9  H.  8.  '    words  (otherwise  a  man  that  is  mute  could  not  deliver  a  deed), 
Dyer,  95*  and  tradition  is  onely  requisite,  and  then  when  the  words  are 

(1  Cro.  El.  835.  contrarie  to  the  act  which  is  the  deliverie,  the  words  are  of  none 
Hob.  <m«.  effect,  non  quod  dictum  est,  sed  quod  factum  est  inspictiur.  And 

tf  Bet.  75.        hereof  though  there  hath  been  [r]  variety  of  opinions,  yet  is  w* 
1  And.  4.  *        law  now  settled  agreeable  to  judgements  in  former  times,  an< 
Cro.  El.  884. .     so  was  it  resolved  by  the  whole  court  of  common  pleas  (3)*  *j*  \ 
1 Hay  in.  197.      k  may  De  delivered  to  a  stranger,  as  an  escrowe,  &c  because  tn* 
S3*  ?t>  k         hare  act  of  deliverie  to  him  without  words  worketh  nothing  (# 

Uy.  193.  b. 

Dal.  104.)  [r]  Tr.  43  Elia.  inter  Haukesbj  &  Lacber  in  the  King's  Bench. 

Hill,  is  Ja.  R.  in  die  Common-place.    (5  Co.  1 19.  b.)  Asd 

■j 
material,  as  the  addition  of  a  county,  and  it  be  by  a  stranger,  it  doth  not  &&* 
the  deed,  though  if  by  the  party  himself  it  doth  avoid  it.     Vid.  H.  43  El*-  u ** 
Scacc.  the  case  of  Fox  ana  Markham.   Vid.  Noy,fo.  1 1  a .  n.  487.    A*  B»  ?**  « 
are  bound  jointly  and  severally :  the  seal  of A.  u  torn  off;  in  debt  tig0****.' 
he  may  plead  non  est  factum.     But  if  A.  B.  and  C.  covenant  severalty,  ana* 
seal  of  A*  is  torn  off,  it  mil  not  avoid  against  the  others.    5  Rep.  33-     .t^T^gA 
by  rasure  of  the  deed  the  interest  is  lost.    Where  a  thing  may  pass  wtt^ou*!t^  1 
as  in  case  of  feoffment  or  lease,  though  the  deed  be  rased,  the  interest  &*h*f?lJ 
H.  10  Car.  Br.  Crook,  n.  8.     Miller  and  Manuring.     But  if  hose  by  aWW 
and  convent  be  interlined  by  lessee,  the  interest  is  destroyed.  H.  9-  Eliz.  rot.  105 
Bendl.    ArdenandMicheU.    Hal.  MSS.— See  further  as  to  pleading 'jm  " 
factum  to  a  deed,  Shep.  Touchst  74,  and  Vin.  Abr.  Fails,  N-  *  ™*?V. 
rasure  and  alteration  of  deeds  and  breaking  off  seals,  Shep.  Touchst.  otf,  og 
Vin.  Fails,  T.  to  Z.  and  Com.  Dig.  Fait,  R—  [Note  221.]  R, 

(1)  See  further  as  to  deeds*  Perk.  c.  2.  ante  C.  a.  and  n.  5>  tbejre.    Wiep 
Touchst.  c.  4.     Vin.  Abr.  tit.  Deeds,  and  also  tit.  Faits.    Com.  Dig.  ***• 

(2)  For  the  formal  parts  of  a  deed  of  feoffment,  see  ante  6.  a.  ^ 

(3)  In  Mp.  697,  there  is  an  opinion  of  some  judges  in  39  Eliz.  to  tne  cc^ 
trary ;  but  the  authorities  since  are  with  lord  Coke.  See  ace.  Mo.  042.  rfoy,o.| 
Hob.  246.    9  Cq.  137.     Sty.  351.    6  Mod.  218. 

(4)  See  Dy.  167.  b. 
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-  i.  Sect.  40* 


Of  Dower. 
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ancient  diversitie  [s]  in  our  bookes,  the  record 
4ve  aeene  agreeable  with  the  reason  of  our  old 
„  And  as  a  deed  may  be  delivered  to  the  partie 
.Is,  so  may  a  deed  be  delivered  by  words  without 
_  Jtiiverie  (6),  as  if  the  writing  sealed  lyeth  upon  the 
_  „  Jte  feoffor  or  obligor  saith  to  the  feoffee  or  obligee, 
„  7  4fi  up  the  said  writing,  it  is  sufficient  for  you,  or  it 
L"~  jpe  turne ;  or,  Take  it  as  my  deed,  or  the  like  words, 
„  /.  Jent  delivery  (7). 

h  and  their  distinctions  you  shall  reade  excellent 
~  J  jbtiqakie.     [t]  Cartarum,  alia  regia,  alia  privatarum, 
ft*  alia  privata,  alia  communis,  et  alia  universitatis. 
alia  de  puro  Jeqffamento  et  simplici,  alia  dejeqffa* 
ttumali  sive  conventionali,  alia  de  recognitione  purdy 
"  j  aHa  de  quiete  clamantia,  alia  de  confirmation*,  Sfc. 
'sons,  turn  e  contra,  debent  inservire. 

[u]  nisi  vestimentum  donationis.     Carta  non  est 
centum  orationis.     Nemo  tenetur  arfnare  adversarium 

-  1sra  se.  Scriptum  est  instrumentum  ad  instruendum 
~  ft  vuJt.     Carta  est  legatus  mentis,     [to]  Benignce  sunt 

-  \aterpretationes  cartarum  propter  simplicitatem  taicorum, 

-  lagis  valeat  quam  pereat.  Nihil  tarn  [x]  conveniens  est 
=  equitati,  quam  voluntatem  domini  volentis  rem  suam  in 
■  tiuferre  ratam  habere. 


[36.  a. 

W  13  H.  8. 
19  H.  8.  8. 
4  £.  3.  18. 
13  H.  4.  a 
(3  Co.  a&  b. 
1  Leon.  140. 
a  Ko.  Abr.  S4.) 


12 


t]  Bract,  lib.  1. 
bl.  33.  b. 
Flcta,  lib.  3. 
cap.  14. 


t  &~ 


[u]  Flcta,  lib.  6. 

ca.  a8. 

Eracton,  lib.  ft. 

fo.  34. 
w]  Brae  ton, 
lb.  a.  fo.  94, 95. 

[x]  Idem,  1.  ft. 
lb.  18. 


f, 


r  :* 


jr]  Re,  verbis,  seripto,  consensu  traditione, 
Jmndura  vestes  sumere  pacta  sclent. 


[</]  PI.  Com.  ia 
Throgmor  ton's 
case,  fol,  161.  b. 


r  Cartarum  fortius  accipiuntur  contra  proferentem*    Gene- 
'■   %tam  generaliter  est  intelligendum.     Verba  debent  intelligi 

mm  snbjectam  materiam.     Carta  de  non  ente  non  valet. 

*,  the  father  may  [a]  make  a  deed  to  the  wife  of  his  [a]  3  £.  a. 

,  and  so  is  the  law  holden,  for  that  the  father's  land  by  D<mer,  196. 

Stent  is  charged  with  a  future  freehold  whereunto  a  deed  j^JJ"  ,-4 

juisite ;    but  to  a  dower  ad  ostium  ecclesice  no  deed  is  g  E.  3.'  34. ' 

isite.     And  here  it  is  not  well  done  (of  him  that  made  the  40  £.  3. 43. 
inn  to  our  author)  to  vouche  44  E.  3.  fol.  45,  because  the 

tar  himselfe  vouched  it  not,  for  if  he  [b]  meant  to  have  [6]  11  H.  3. 

led  authorities,  he  would  have  vouched  more  than  one  in  Dower,  186. 

this  "4  H.  3.  Dower. 


•^Ssi 


I  Nota  if  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediately ;  but 
ike  same  time  they  make  letter  of  attorney  to  deliver  it,  this  is  not  their  deed 
dsvery.  T.  21  Jac.  B.  R.  Rot.  662.  Hayward  and  Fulcher.  Hal.  MSS. 
>  the  former  point,  see  ace  Dav.  44.  2  Leon.  97,  and  Cro.  Eliz.  167 ;  and 
the  latter  pout,  the  case  cited  by  lord  Hale  in  W.  Jo.  1 70,  and  Palm.  504, 
ding  to  which  the  court  was  divided  in  opinion. —  [Note  222.] 
WThe  obligor  seals  obligation,  and  throws  it  upon  the  table  without  other 
~  Varices;  this  is  not  a  delivery.     But  if  he  throws  it  towards  the  obligee, 

-, "  obligee  immediately  takes  it,  and  the  obligor  says  nothing,  it  is  a  delivery. 

Sr*jid  30  Eliz.  Rot.  636.     Staunton  and  Chambers*     Hal.  MSS. — See 
**'  1  Ow.  95.    Cro.  Eliz.  132.    Dy.  ed.  1688,  fo.  192.  b.  in  marg. — 

4*3] 
•  Cc*n.  3  Eliz.  Gibson  vers.  Tenant,  Bendl.  n.  140.  Hal.  MSS. — See  S.  C. 

<?•  tndl.  92,  and  Dy.  192. — See  further  as  to  the  delivery  of  deeds,  Sheph. 

*  57.    Com.  Dig.  Fait,  A.    3  Vin.  Abr.  Fails,  I.  and  K. 

M 


V 


36.  a.  $6.  b.]  Of  Be  wet.        L.  1 .  C.  5.  feed. 

Wil«.  tUs  case*  and  those  that [c] be vouched  he  would havei 

vw*st*li6  tru!7>  *wt  **^  case  **  niistaken  both  in  the yeare andia 

W^Utuoo  !«»*>  *or  WD€re*8  »*  i*  cited  in  44  £.  3.  it  it  in  40  £,  3. 

l*  E.  1.  foL  i8l  whereas  he  saith  it  is  fo.  45,  it  is  fo.  43. 
inretari  Mm        An  assignment  of  dower  [<fl  either  ad  ostium  ecdesue*  m 

ctru.  47U.3-  assensu  patois,  may  be  made  of  more  than  a  third  part.  ButL 

SiT'n7B  ancient  law  was  that  no  greater  assignment  could  be  madeM 

i^,  p.  *  those  cases  but  of  a  third  part,  but  lease  might,  as  sf^eareA^1 

Claiml.  Kb.  6.     GlanvilL 
ca.  1,  a,  3. 


Sect.  41. 

■ 

A  NH  if  after  the  death  of  her  husband  the  entreth,  and  agree  toasf 
"  such  dower  of  the  said  dowers  at  the  church  doorex  frc.  then  she  i$t 
concluded  to  claim  any  other  dower  by  the  common  law  of  any  the  lawk 
or  tenements  which  were  her  husband  s.  But  if  she  wiUf  she  may  refim. 
Such  dower  at  the  church  dare,  frc.  and  then  she  may  be  endowed  afist 
the  course  of  the  common  law* 

"  SHE  is  concluded  to  claim  any.  othett  dower  by  the  common 

law."     (8)  Wherein  a  diversitie  is  to  be  observed  be- 

(Doc.PIa.140.)  tween  a  dower  ad  ostium  ecdesfa%  or  e*  assensu  patrk 

Vernon  """*      """  "*~        "*"""  *        ""      ^*"  -  *-  *  -        «*__. 

4  Co. 

1  Marus, __________        ___ 

Scire  fa^oo!"  DUt  a  j°j»ture  waB  no  barre  of  her  dower  at  the  common  law* 
so  £.  4. 3.         For  *  right  or  title  that  one  bath  to  a  freehold  cannot  be  barrel 

by  acceptance  of  collateral  satisfaction  (1).  But  a  woman 
(Dj.  948.  a.  cannot  have  a  double  dower,  viz.  ad  ostium  ecdesip,  fa.  and  sfci 
317.  a.)  the  common  law,  for  the  wife  of  we  husband  can  have  but  owfcj 

«7  H.  8.  cap.  10,  dower.  But  since  Littleton  wrote,  by  the  statute  ofay  £/,  8*  r 
W .  ia  &  a.  a joynture  (a)  be  made  to.  [a]  the  wife,  according  to  the  purvieu  otj 
bower,  158.  that  statute,  it  is  a  barre  of  her  dower,  so  as  the  woman  shall  nstj 
97H.8.c#p.io.  tane  both  jojruture  and  dower*  and  to  the  malting  of  a  perfect] 
▼ersua  Qnesw,     joyuture  within  that  statute  aixQ  thiqga  ape  to  be  observed* 


(«)  Vid.  3a  E.  1.  Doner,  ia6.  177.    HaL  MSS. 

(1)  Ifeftt  granted  by  parol  out  of  the  same  landqfxohwhsheisdowaUe,. 
not  if  out  of  other  land.  1  Mar.  Dy,  94.  Sturges  case.  Hal.  MSS.— See 
Eli*.  1  aft.    But  though  a  collateral  satisfaction  is  not.  pleadable  at  law  in 
of  dpwer*  yet  acceptance  of  a  teem  of  years,  or  of  a  sum  of  money,  or  of 
other  kind  of  collatecal  satvsfaction,  in  lieu  of  dower,  is  a  good  bar  in 
See  Lawrence  and  Lawrence,  a  Vera*  3&5>  and  note,  that  lord  Somers's  di 
against  the  wife  in  that  case,  which  was  afterwards  reversed  by  lord  k<_ 
Wright,  and  finally  in  the  house  of  lords  was  objected  to,  not  on  accounj 
any-  doubt  of  dower's  being  barcable  in  equity  by  a  collateral  satisfaction* 
merely  because  the  devise  to  the  wife  was  not.  expressed  to  be  in  satisfet  j 
of  dower.     See  further  as  to  bar  of  dower  in  equity  by  collateral  satisfaclj 
1  Eq.  Cas»  Abr.  Dottier,  B.  and  9  Mod.  15a  — [Note  a 34.]  * 

.  (a)  What  is  a  jointure  within  the  st.  11  H.  7,  c.  20.  see  Cro.  Jam, 
and  634. 
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*fttst,her  jeyntui*  by  the  first  Hmitatkm  i«  to  take  effect  for  her  (4  Co.  1. 
m\  k  possession  of  profit  presently  after  the  decease  of  her  3  Cro.  Jam. 
hmftsad    Secondly,  that  it  be  for  the  tenne  of  her  owne  life,  or  4^' 
greater  estate.    Thirdly,  it  must  be  made  to  herself,  and  to  no 
ether  for  her.    Fourthly,  it  must  be  nude  in  satisfaction  of  her 
▼hav  dswer,  and  not  of  part  of  her  dower.   Fifthly,  (b)  it  most 
Cffebe  expressed  or  averred  to  be  in  satisfaction  of  her  dower, 
lad  sixthly,  it  may  be  made  either  before  or  after  marriage  (c> 

Concerning  the  first,  if  a  man  make  a  feoffment  in  fee  of  lands  (1  Sid.  3.) 
or  tenements  either  before  or  after  marriage  to  the  use  of  the 
hatband  for  life,  and  after  to  the  use  of  A.  for  life,  and  then  to 
the  use  of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no 
joyatnre  wtthmthe  statute*  becaase  by  the  first  limitation  it  was 
not  to  take  effect  ia  possession  or  profit  presently  after  the  death 
of  her  husband.  And  albeit  in  that  case  A.  should  die  living  the 
husbtod,  and  after  the  death  of  the  husband  the  wife  entreth, 
jetlftisiano  barre  of  her  dower,  but  she  shall  have  her  dower 
•bo  (9),  because  it  ia  not  within  the  said  statute,  and  (as  it  hath 
beta  said)  by  the  common  law  it  was  no  barre  of  her  dower  (3). 
*»  h  must  be  either  in  fee  taile,  or  for  terme  of  her  owne  life, 
for  an  estate  for  fife  or  lives  of  one  or  many  other,  or  to  her  for  a 
hundred  or  a  thousand  yeares*  Ac.  if  she  lives  so  long,  or  without 
such  limitation^ »  no  barre  of  her  dower,  albeit  they  be  expresly 
nade  ia  satisfaction  of  her  dower,  causd  qu&  supra  (4).  3.  If  an 
estate  be  made  to  others  in  fee  simple,  or  for  her  life  upon  trust, 
•  as  the  estate  remaine  in  them,  albeit  it  be  for  her  benefit, 
end  byher  assent,  and  by  expresse  words  to  be  in  rail  satisfaction 
•f  her  dower,  yet  this-  is  no  barre  of  her  dower  (5>    The  fourth  Leake&RM- 

4  Co.  4. 


IS 


im^**^^—^******—* 


(3)  Jointure  alone  held  sufficient,  without  express  words  in  bar  of  dower. 

See  Cray  v.  Cray.  So  provision  for  maintenance  of  wife,  in  case  of  surviving  her 

ffcusbanoi    Visard  v.  Longdate,  cited  by  Ld.  Hardwicke,  1  Yes.  55.    Walker 

I  ift  Walker,  t  Ves.  154.  Garshore  0.  Chahe,  10  Ves.  5.  St  20.  See  also  Ow*  32. 

I.l  Leon.  31 1,  9  Mod.  52.  R.  temp.  Finch  369.  Dyer,  228.  b.  3  Atk.  8.  I  wrote 

'  opinion,  that  the  word  "jointure,"  in  a  marriage  agreement,  was  equivalent 

fleVa  *  jointure  in  bar  of  dower; "  this  opinion  is  sanctioned  by  the  st«  27  H.  8. 

the  statute  making  "  jointure  "  a  bar  of  dower,  the  statute  not  mentioning 

*  jointure  with  express  words  barring  dower." 

(c)  It  is  observable  Ld.  Coke  dofeh  not  mention  the  wife  being  an  assenting 
party  to  a  jointure  before  marriage,  as  a  requisite ;  yet  qu.  if  she  may  not 
*^ive  the  jointure,  if  it  is  not  made  with  her  concurrence.    See  Ld.  Maccles* 
*Y  words  in  9  Mod.  153. 

fa)  T.  26  Jac.    ShemelFs  case.    Hutt.  51.  accord.    Hal.  MSS. 

[2>)  But  quart  whether  a  court  of  equity  will  not  confine  her  to  one,  and 

ipel  her  to  elect  which  she  will  have.    See  the  references  in  note  1,  supra, 

.the  case  of  Yisett  and  Longdon  cited  in  Jordan  and  Savage,  New  Abr. 

v  wre,  B.  6. — [Note  225.] 

Vkf.  Bd.  99  and  30  Eliz.  C.  B.  Rot.  334.     Devise  toike  wife  for  7  years. 

r.  otss. 

But  though  this  may  be  true  at  law,  yet  it  is  now  settled,  that  a  trust 
ite,  being  equally  certain  and  beneficial  as-  what  is  required  at  law,  or  even 
agreement  to  settle  lands  as  a  jointure,  is  a  good  equitable  jointure  in  bar 
lower.  See  the  case  of  Jordan  and  Savage  reported  in  New  Abr.  Jointure f 
5. — 10  Ves.  4 ;  and  Lord  Rosslyn's  words,  4  Ves.  395«— [Note  226.] 
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is  bo  plaine  as  it  needeth  not  any  example.  5.  A  devise  by  will 

cannot  be  averred  to  be  in  satisfaction  of  her  dower,  unlesse  it 

(3  Co.  95. 97.)    be  so  expressed  in  the  will  (6).    6.  If  the  joynture  be  made 

before  marriage,  the  wife  cannot  waive  it  and  claime  her  dower 
at  the  common  law ;  but  if  it  be  made  After  marriage,  she  may 
waive  the  same,  and  claime  her  dower  (7).    I  have  touched 

these 


(6)  10  EHz.  Dp.  266.  Hal.  MSS. — But  though  a  devise  cannot  at  law 
be  averred  to  be  in  satisfaction  of  dower,  if  the  will  is  silent,  yet  sometimes 
our  courts  of  equity  have  been  induced  by  special  circumstances  to  consider 
such  devises  as  a  satisfaction  ;  and  it  has  therefore  been  decreed,  that  the 
wife  should  make  her  election  to  wave  her  dower  and  accept  under  the  will, 
or  to  wave  the  will  and  takcher  dower.  In  Lawrence  and  Lawrence,  1  Vera. 
463,  lord  chancellor  Somers  made  such  a  decree;  because  he  infened  an 
intention  to  give  in  bar  of  dower,  from  the  testator's  having  devised  the  residue 
of  his  whole  estate  to  another.  But  this  decree  was  reversed  by  lord  keeper 
Wright,  and  the  reversal  was  afterwards  affirmed  in  the  house  of  lords,  and 
this  is  said  to  have  settled  the  doctrine.  1  Eq.  Cas.  Abr.  Dower,  B.  pi.  2, 
and  see  ace.  Prec.  in  Chanc.  133.  Vin.  Abr.  Devise,  T.  c.  pi.  45.  2  Atk.  427. 
3  Atk.  8.  436.  See  also  the  case  of  Broughton  and  Errington  adjudged  io 
Dom.  Proc.  8th  March  1773.  However,  notwithstanding  the  doctrine  on 
which  the  case  of  Lawrence  and  Lawrence  was  finally  decided,  and  the  fre- 
quent recognition  of  that  case,  devises  have  been  since  frequently  deemed  a 
satisfaction  of  dower,  on  account  of  very  strong  and  special  circumstances ; 
as  where  allowing  the  wife  to  take  a  double  provision  would  have  been  quite 
inconsistent  with  the  dispositions  of  the  will.  On  this  latter  principle  lord 
chancellor  Northington  is  said  to  have  decided  for  a  satisfaction  of  dower  in 
the  case  of  Arnold  and  Kempstead,  which  was  heard  in  July  1764,  and  lord 
chancellor  Camden  in  the  case  of  Villareal  and  lord  Galway,  which  was  heard 
soon  after  the  former  case. — [Note  327.] 

(7)  Though  she  be  within  age  ut  videtur  she  cannot  wave.  Hal.  MSS. — 
The  important  question,  whether  a  jointure  on  an  infant  before  marriage  may 
be  waved,  was  not  quite  settled  till  the  case  of  Drury  and  Drury,  which  was 
heard  before  lord  chancellor  Northington  in  Hilary  1  Geo.  3.  The  points  (a) 
determined  by  lord  Northington  in  that  case  were,  1,  that  the  statute  of 
27  H.  8,  which  introduced  jointures,  extends  to  adult  women  only,  infants 
not  being  particularly  named ;  and  therefore  that  notwithstanding  a  jointure 
on  an  infant,  she  may  wave  the  jointure  and  elect  to  take  dower :  2,  that 
a  covenant  by  the  husband  that  his  heirs,  executors,  or  administrators  shall 
pay  the  wife  an  annuity  for  her  life  in  full  for  her  jointure  and  in  bar  of  dower, 
without  expressing  that  it  shall  be  charged  on  anv  particular  lands,  or  be 
secured  out  of  lands  generally,  is  not  a  good  equitable  jointure  within  the  sta> 
tute :  3,  that  a  woman  being  an  infant  cannot  oy  any  contract  previous  to  her 
marriage  bar  herself  of  a  distributive  share  of  her  husband's  personalty  in  cafcfe 
of  his  dying  intestate.  From  this  decree  by  lord  Northington  there  was  An 
appeal  to  the  house  of  lords,  and  after  hearing  the  judges  seriatim  on  1 
question,  whether  a  jointure  on  an  infant  could  be  waved,  on  which  they  w 
divided  in  opinion,  the  decree  was  wholly  reversed.  See  the  printed  cases 
the  house  of  lords  of  the  year  1762.     Before  Drury  and  Drury  y  the  01 

judicial  opinions  as  to  the  effect  of  a  jointure  on  an  infant  were  sir  Josti 
Jekyll's  in  Cray  and  Willis  against  its  barring,  and  lord  Hardwicke's  in  $} 
and  Price,  and  in  Harvey  and  Ashley  to  the  contrary.  See  Vin.  Dotuer,  Ql» 
pi.  18.  Barnard.  Ch.  Rep.  117,  and  3  Atk.  607. — [Note  228.]=— (ayAj 
reversal  as  to  the  three  points  here  mentioned  was  in  effect  total,  for  the  de' 


L 1 .  C.  5.  Sect.  41 .        Of  Dower:  [36.  b.  37.  a. 

these  points  the  more  summarily,  because  they  are  resolved  at 

large  with  the  reasons  thereof  in  Vernon'*  case  ubi  supra.    So  as  Vide  Vernon'* 

to  comprehend  all  in  few  words,  a  joynture  (which  in  common  J**8'  J*1  suPra» 

understanding  extendeth  as  well  to  a  sole  estate  as  to  a  joynt    °* 

estate  with  her  husband)  is  a  competent  livelihood  of  freehold 

for  the  wife  of  lands  or  tenements,  &c.  to  take  effect  presently 

in  possession  or  profit  after  the  decease  of  her  husband  for  the 

life  of  the  wife  at  the  least,  if  she  herselfe  be  not  the  cause  of 

determination  of  forfeiture  of  it.     Which  see  more  at  large  in 

Vernon's  case  ubi  supra.     If  a  joynture  be  made  to  a  wife  of  Dyer,  19  Eli*. 

lands  before  the  coverture,  and  after  the  husband  and  wife  alien  368. 

by  fine  those  lands  so  conveyed  for  her  joynture,  she  shall  not 

be  endowed  of  any  of  the  other  lands  of  her  husband.    But  if 

the  joynture  had  been  made  after  marriage,  notwithstanding  the 

alienation  by  the  husband  and  wife  thereof  by  fine,  yet  seeing 

her  estate  was  originally  waivable,  and  the  time  of  her  election 

eame  not  till  after  the  decease  of  her  husband,  she  may  claim 

her  dower  in  the  residue  of  his  lands.     But  in  the  other  case, 

the  joynture  of  the  wife  made  before  marriage  was  not  waivable 

at  all.     Now  as  the  dower  ad  ostium  ecdesia  and  ex  assensu 

patris,  is  better  for  the  wife,  because  in  respect  of  the  certainty 

she  may  enter,  than  the  dower  at  the  common  law,  where  she 

is  driven  to  her  real!  action,  and  therefore  Britton  calleth  dower  Brit.  cap.  ioa, 

id  ostium  ecdesia,  and  ex  assensu  patris  establishment  of  dower  103. 

by  the  husband  and  assignment  or  dower  after  his  decease  (for 

nothing  that  is  uncertaine  is  established) ;  so  a  joynture  (that 

bath  the  force  of  a  barre  of  dower  by.  the  said  act  of  27  H.  8.} 

is,  as  hath  been  said,  more  sure  and  safe  for  the  wife 

than  either  dower  CT»  ad  ostium  ecclesice,  or  ex  assensu  FS7*  | 

patris,  for  besides  it  is  as  certaine  as  those  others,  and  |_  a.  J 

she  may  enter  into  it,  after  the  death  of  her  husband, 

and  not  be  driven  to  her  action.     She  shall  not  be  barred  of  Bract.  311. 

her  joynture  albeit  her  husband  commit  treason  or  felonie,  as  Kb.  4* 

■he  shall  be  both  of  her  dower  ad  ostium  ecclesice  and  ex  assensu  Britt<>n,  ca.  15. 

patris  by  the  common  law.    But  now  at  this  day  by  the  statutes 

of  1  E,  6.  cap.  12,  and  5  E.  6.  cap.  1 1,  a  wife  shall  not  lose  any  1  E.  6.  ca.  ia. 

title  of  dower  which  to  her  was  accrued,  by  the  attainder  of  her  &_E- 6- ca* ''* 

husband  by  any  manner  of  murder  or  other  felony  whatsoever.  S°  Suwutf  rd 

But  [a]  if  the  husband  be  attainted  of  high  treason  or  petit  i95.  b. 

treason,  she  shall  be  [b]  barred  of  her  dower  at  this  day,  so  long  [6]  Vid.  in  the 

as  that  attainder  standeth  in  force.  Chapter  of  Gar- 

raDty,  Sect,  t 

"  Concluded"  commeth  of  the  [c]  verbe  concludo,  which  is  [c]  PI. Com. 
4erived  of  con  and  daudo  to  determine,  to  finish,  to  shut  up,  to  *7°«  b.  per 
toppe  or  barre  a  man  to  plead  or  claime  any  other  thing,  sect!  603.665. 
'-?.  Estoppel.  667.' 679.' 

t  Probably  sect.  747. 


Lhe  lords  was,  that  lady  Drury  was  bound  by  the  agreement  previous  to  her 
•iage  with  Thomas ;  and  that  she  was  barred  of  the  dower  and  of  her  share 
ie  personal  estate  under  the  statute  of  distributions. 


m  3 


Sect. 
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Sect.  42. 

fatlJt     ft™*  *"*  "J"*  *»"  *«*««*  «  *>»«  and  heir  ap\ar£t£ 


beeae  Mid  before. 


adotHum  tcde*umy  ^ 


Sect.  43. 


£«<  where  the  certainty  appearee  not,  as  to  be  *JZZdo7SZ^  JSP 
to  havem  severalty,  or  the  moiety  accordinolofaZtomZiffi^ 

•!!**  of  the  huaband  may  enter  i  .    But  where  the  dVmaid  fc^Z 

W  ,3..  eertjjne,  as  ,n  writs  of  dower  at  the  common  lawf TKre  rib* 

8  E.  a.  the  thing  ltseHe  be  certain©,  yet  shall  she  nattA-b^Zi 

S7*  75V  x  »«»ignement.     As  if  a  woman  bring  a  writ  rf  £t     THl1"* 

C**  34.  W  dulling,  rent,  albeit  she  ought  to  *  indowS  rf  ^SfifS 

f37.1  before  assignment  3),  because  the  den«nd  was  »^S! 
L  b.  J  <*«*»".  And  so  Jt  is  if  two  tenanted  coTm«  bT 
^  and  the  wife  of  one  of  them  brin»  •  «.» „fjT  ^T* 
be  endowed  of  a  third  part  of  .  Se,aS  U?j££S  £ 
recover,  yet  cannot  she  enter  without  MknenmTsE^i* 
assignment  cannot  give  her  any  certTtyTb^usc  L h 
band's  state  was  incertaine.   Seemoieofth^'beSsecSo^ 


■II 
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Sect-  44. 

Tif  there  be  iwojoyntenants  of  certain*  land  in  fee,  and  the  erne 
uSeneth  that  whkh  betongeth  to  him,  to  another  in  fee,  who  tahetn 

and  after  tHeth ;  in  this  ease  the  wife  for  her  dower  shall  have  the 
I  part  of  the  moitie  which  her  husband  purchased,  to  hold  in  common 
her  part  amountethj  with  the  heire  of  her  husband.  And  with  the 
r  jointenant,  which  did  not  alien,  for  that  in  this  case  her  dower 
tot  be  assigned  by  meles  and  bound*. 

Of  this  «mfc**t  hath  beenes^dbefo^ 
wife  cannot  enter  without  assignement. 


Sect.  45. 


ND  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of 
lands  or  tenements,  which' her  Ausbdnd  holdethjoyntly  with  another 
the  time  of  his  death ;  but  where  he  holdeth  in  common,  otherwise  it 
as  in  the  case  next  abovesaid. 

'HE  reason  of  this  diversity  is,  for  that  the  jointenant,  which  0  Ho-.  Abr. 
survivBth,  claimeth  the  land  by  the  feoffment,  and  by  sur-  *7&) 
tshipjpe,  which  is  above  the  tide  of  dower,  and  mat  plead 
feoffment  made  to  himselfe  without  naming  of  his  cam* 
tn  that  died,  as  shall  be  said  hereafter  in  his  proper  placet 
tenants  in  common  have  several  freeholds  and  inheritances, 
their  moitiei  shall  descend  to  their  several  heires,  and  there* 
their  wives  shall  be  indowed* 


ra 


**•  Sect.  46. 


A  ND  it  is  to  be  understood,  that  if  tenant  in  taile  endoweth  his  wife 
**  at  the  church  doore,  as  is  aforesaid,  this  shall  little  or.  nothing  at  all 
theunfe,for  that  after  the  decease  of  her  husband,  the  issue  in  taile 
y  enter  upon  her  possession;  and  so  may  he  in  the reversion,  if there  be 
issue  in  taile  then  alive* 

*  » 

HE  reason  of  this  is,  for  that  tenant  in  taile  is  restrained  by 
the  sayd  statute  of  1 3  E.  i,de  donis  conditionalibus. 
.And  so  did  our  author  take  the  law  in  his  learned  reading. 
Ire  our  author's  reason  is  tifine,  and  therefore  such  an  eri-  Vide  Sect  194* 
it  ia  not  to  be  made  because  it  is  to  no  end. 


M  4 
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Sect.  47. 

ALSO)  if  a  man  seised  in  fee  simple,  being  within  age,  endoweth  Ms 
***  wife  at  the  monasterie  or  church  doore,  and  dieth,  and  his  wife  enter, 
in  this  case  the  heire  of  the  husband  may  out  her.  But  otherwise  it  is  (as 
it  seemeth)  where  the  father  is  seised  in  fee,  and  the  sonne  within  age  en- 
doweth his  wife  ex  assensu  patris,  the  father  being  then  of  full  age* 

THH  E  reason  of  this  diversitie  is,  for  that  in  the  first  case  the 
Vid.  9  H.  3.  husband  within  age  is  seised,  and  therefore  he  being  within 

tit  Dower,  197.  a»e  cannot  DV  a  voluntary,  act  bind  himself:  otherwise  it  is,; 
(Ante  34.  ».)     where  he  doth  an  act  whereunto  he  is  compellable  by  law,  but 

in  the  latter  case  the  father  which  giveth  the  assent  is  seised 
of  the  freehold  and  inheritance,  and  the  sonne  therein  hath 
nothing,  and  therefore  his  heire  shall  not  avoide  it  in  respect  of 
his  infancy. 


Sect.  48. 

ALSO,  there  is  another  dower,  which  is  called  dowment  de  la  plui& 
.    beale.     And  this  is  in  case  where  a  man  is  seised  of  forty  acres  o/j 
land,  and  he  holdeth  twenty  acres  of  the  said  forty  acres,  of  one  by  knights 
service,  and  the  other  twenty  acres  of  another  in  socage,  and  taketh  wife, 
and  hath  issue  a  sonne,  and  dieth,  his  sonne  being  within  the  age  offour- 
teene  yeeres,  and  the  lord  of  whom  the  land  is  holden  by  knights  service 
entreth  into  the  twenty  acres  holden  of  him,  and  holdeth  them  as  gardein 
in  chivalrie  during  the  nonage  of  the  infant,  and  the  mother  of  the  infant 
entreth  into  the  residue,  and  occumeth  it  as  gardein  in  socage:  if  in  this 
case  the  wife  bringeth  a  writ  of  dower  against  the  gardein  in  chivalry,  to  ■ 
be  endowed  of  the  tenements  holden  by  knights  service,  in  the  king's  court, 
or  other  court,  the  gardein  in  chivalry  may  pleade  in  such  case  all  this  '• 
matter,  and  shew  how  the  wife  is  gardein  in  socage,  as  aforesaid;  and  pray 
that  it  may  be  adjudged  by  the  court,  that  the  wife  may  endod)  her  selfe 
de  la  pluis  beale,  i.  e.  of  the  most  f aire  of  the  tenements  which  she  hath 
as  gardein  in  socage,  after  the  value  of  vie  third  part  which  she  damn 
by  her  writ  of  dower,  to  have  the  tenements  holden  by  knights  service. 
And  if  the  wife  cannot  gainsay  this,  then  the  judgement  shall  be  given, 
that  the  gardein  in  chivalry  shall  hold  the  lands  holden  of  him  during  tht 
nonage  of  the  infant  quit  from  the  woman,  frc.  (1).  * 

M  A  ND  the  lord  of 'whom  the  land  is  holden  by  hnights  sen 
entreth  into  the  twenty  acres  holden  of  him."    For  he  is 
possessed  as  a  gardein  against  whom  a  writ  of  dower  lieth,  - 


(1)  And  that  the  wife  may  endow  herself  of  the  fairest  part  of  the  lands  wt\ 
•he  hath  as  guardian  tn  socage,  after  the  value,  Sfc.    L.  and  M. 


V 
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[sab. 


he  doth  enter.    Of  the  wardship  of  the  body  he  is 
1  before  seisure,  fc»*  because  it  is  transitory, 
not  possessed  of  the  land  untill  he  enter; 


L38  H  possessed  before  seisure,  »*  because  it  is  transitory, 
.    *  I  but  he  is  not  possessed  of  the  land  untill  he  enter; 
because  it  is  permanent*    And  therefore  if  he  doth  (Ante  35.) 


not  enter,  the  heire  within  age  may  assigne  dower,  as  hath  been  Vid.  le  sutnt 
and,  and  as  it  appeareth  afterwards.  de  big"** 

csp.  3* 

u  If  in  this  case  the  wife  bringeth  a  writ  of  doner  against  the 
gardein  in  chivalry"  •  Albeit  [a]  the  gardein  in  chivafrie  or  the  [fl]  44  E.  3. 13. 
grantee  of  the  king  of  a  wardship  bath  but  a  chattel  during  the  4  H.  6.  n. 
minority  of  the  heire,  and  the  woman  shall  recover  a  freehold  in  &*onf.Pr»r.i3. 
her  writ  of  dower,  vet  after  the  gardein  as  is  aforesaid  hath  ,6 \V5"       ' 
entered  into  the  land,  that  writ  lieth  against  him,  and  not  against  Brere,  G57. 
the  heire  who  is  tenant  of  the  freehold,  because  the  law  hath  Tempt  £.  t. 
trusted  the  gardein  to  plead  for  the  heire  within  age,  and  that  Breve,  863. 
is  in  his  custody,  and  also  for  his  own  particular  interest,  and  i*  £*  *• 
bj  this  diversity  all  the  bookes  be  reconciled (1 )  f .  45*E?3?^° 

17E.3.70.  1H.7.17.  4H.7.1.  4H.7.  AidleRoy,  33.  38E.3.13.  9H.6. 
6.  b.  39  E.  3.  8.  8  £.  a.  Dower,  169.  8  £.  9.  Breve,  809.  aa  E.  4.  Dower,  16. 
(9  Co.  17.)     1  Ro.  387.    Cro.  Car.  307.    Hob.  149.    F.  N.  B.  150.  B. 

So  likewise  if  the  gardein  die,  the  wife  shall  have  a  writ  of  8  £.  3.  5s. 
dower  against  his  executors ;  and  if  there  be  two  executors,  and 
one  of  them  alone  take  the  profits,  the  writ  of  dower  shall  be  8  E.  3.  15.. 
maintained  against  him  only.  If  a  man  be  possessed  of  the  ward-  &3i- 
ship  of  certaine  land,  either  joyntly  with  his  wife  or  in  the  right  38  ^* 3*  37' 
of  his  wife,  yet  the  writ  of  dower  lieth  against  the  husband  47     *  9' 
onely.    Gardein  in  socage  shall  not  endowe  herselfe  de  lapluis 
beale  without  judgement,  as  shall  be  said  hereafter. 

'*  The  frardein  in  chivalry  may  pleaded  The  authority  of  Lit* 
tleton  is  direct  that  the  gardein  may  plead  this  plea.  But  hereof 
ariseth  two  questions.  First,  whether  if  the  heire  be  vouched  by 
die  tenant  in  the  writ  of  dower  in  the  gard  of  the  gardein  (2), 

whether 


(1)  f  Nota  Pasch.  1653,  B.  R.  Ruled.  1.  Grantee  of  wardship  of  the  body 
cannot  assign  darner  \  but  grantee  or  committee' of  wardship  of  land  may,  though 
it  be  by  court  of  wards.— 2.  Yet  court  of  wards  cannot  assign  dower  by  com-' 
mission,  but  it  ought  to  be  by  writ  de  dote  assignanda  out  of  chancery.  Accord* 
M»  35,  36  Eliz.  C.  B.  case  of  viscountess  Boudon. — 3.  But  lessee  for  years  of 
land  by  the  guardian  cannot  assign  dower. — 4.  But  if  the  king  leases  the  land 
during  minority  of  the  heir  rendering  rent,  whether  he  be  a  committee  to  assign 
doner  dubitatur.    Videtur  quod  non,  but  there  ought  to  be  dedimus  vel  com- 

L  mittimus  custodium  :  2  E.  3.  13*  Husband  of  ward  in  right  of  his  wife,  and 
dower  against  the  husband  only.  Nota  H.  8  Jac.  C.  B<  Nicholson  and  Gower. 
1.  After  full  age  and  before  livery,  dower  lies  against  the  heir,  and  cannot  be 
assigned  by  the  king.  2.  Judgment  in  dower  against  the  heir  in  wardship  shall 
bind  the  heir,  but  not  the  guardian.    Hal.  MSS. — [Note  230.] 

(2)  For  voucher  in  wardship  in  dower. — l.  If  the  heir  be  in  wardship  of 
^  vardian  in  chivalry,  though  he  be  in  wardship  of  many,  there  ought  to  be  voucher 
of  all  having  the  heir  in  wardship,  because  every  one  may  make  defence,  and  every 
lane  shall  lose  proportionally,  nut  several  writs  lie  against  several  guardians* 
116  JS.  3.  Briefe,  657. — 2.  If  the  heir  be  in  wardship  of  one  or  many  guardians 
in  socage,  one  may  vouch  the  heir  in  wardship,  or  may  vouch  at  large  as  it  seems, 
and  not  as  in  wardship,  because  the  guardian  has  the  land  only  to  the  use  of  the 
'nfant. — 3.  If  the  heir  be  in  wardship  of  the  demandant  in  chivalry }  he  ought  to 

vouch 


S&  a-]  Of  Dower.        L,  1 .  C.  5.  Sect  4& 

whether  he  coming  in  as  vouchee  may  plead  that  plea. 
The  second  is,  whether  if  the  garden  in  fcr  socage  fS^.l 
haveBotsufiicien^asifthelandholdenhyieTiceofchi*  I  fc'J 
valry  be  twenty-five  acres,  and  the  landsholden  in  socage  | 

but  five  acres,  whether  she  shall  be  endowed  by  parcels;  m.  to 
recover  five  acres  against  the  gardein  in  chivalry,  and  to  retains 
five  acres.    And  as  to  the  first,  the  gardein  shall  as  well  plead  it, 
6  E.  3.  60.        when  he  comes  in  as  vouchee,  as  when  he  is  tenant.  And  aito 
?  E'3*?:  Lib#    the  second,  some  say  that  the  demandant  in  the  writ  of  dower 

fo/lafeT'"'    IDU8t  nave  a88ets  in  her  hands  *>  the  value  of  her  *****  ^  tt 
18  E.  a!  4.  b.     •*«  »haH  not  oe  partly  endowed  against  the  gardein,  and  partly 

retaine  in  her  owne  hands*    And  they  say*  that  the  judgement 

should  be  in  part,  that  is,  as  to  the  land  in  socage  in  severalty, 

14  H.  7. e&       and  as  to  the  land  in  chivalry  to  recover  the  third  part,  andcom* 

K'M*  pare  it  to  the  case  in  8  E.  4. 3.  that  damages  shall  not  bereco* 

ia6L)     1S6#      vered,  partly  against  the  defendant  in  an  appeele,  and  partly 

against  the  abettors,  but  entirely  either  against  the  one  or  the 
other*    And  Littleton  here  putteth  this  case,  that  the  gardein  m 
socage  hath  assets  in  value,  and  seeing  it  is  a  dower  against  com- 
mon right,  they  hold  that  she  must  be  entirely  endowed  either 
by  herselfe  against  common  right,  or  against  the  gardein  accord* 
[a]  «5  E.  3.  ^    ing  to  common  right.  But  [a]  yet  by  the  booke  in  35  E.  3. 53.  b. 
$?.,b\4.Ei  *#4it  and  others,  it  appeareth,  that  she  may  in  this  very  case  retaine 
RcSIT  Judte.     **  Part»  and  ****"**  against  the  gardein  for  part  (a). 
36.  Lib.  lntret       Gardein  in  chivalry  [6]  shall  plead  in  bam  af  her  dower,  de- 
*4.    16  E.  3.     tainment,  or  eloigning  of  the  body  of  the  ward,  because  his  mar-       . 
Breve,  657.        fj^ge  doth  apnertaine  unto  him  :  and  if  the  heire  come  in  [c]  as      i 
n^m?7J°dg"   voucn^»ne.ahall  plead  the  same  plea.    But  he  shall  not  plead      \ 
SjVe.3.67*    detainment  of  the  charters,  Id]  because  the  charters  concermng  •  \ 
8  E.  3.  '7 1 .    '    the  inheritance  of  the  heire  belong  not  to  the  gardein  (3).  The 
( Doc.  Pla.149.)  gardein  in  chivalry  [e]  may  assigne  dower  of  the  lands  and  tene* 

tc]  17  E.  3. 58.  menu  he  hath  in  ward,  or  if  he  assigne  a  rent  out  of  those  lands 

[a]  10  E.  3. 60.  ° 

6  El.  J) j.  930.  J>]  3  E.  3.  Bow.  75*    8  E.  a.  Dower,  155.    W.  a*  e*p<  7* 

(F.  N.  B.  148, 140,    a  fort.  367.)  I 


touch  in  wardship  of  the  demandant  $  but  if  he  he  in  Hardship  of  the  demandant 
in  socage^  there  it  is  in  the  election  of  the  feoffee  to  vouch  in  wardship  of  the  de- 
mandant.   Registr.  Judicial.  54.    But  he  may  plead  in  bar,  and  pray  that  she 
shall  he  endowed  de  pluis  beale  as  well  as  guardian  in  chivalry*  si  E*Z*  38. 
•5  E.  3.  ai. — 4.  But  if  A.  having  4  acres  tn  socage  and  a  acres  in  chivdryi 
makes  feoffment  of  a  acres  of  socage  with  warranty  and  dies9  the  heir  within  age, 
and  dower  is  brought  by  the  wife  of  A.  against  the  feoffee,  dubitatur  if  he  fftBjfa 
touch  the  heir  in  wardship  of  the  guardian  in  chivalry  only,  or  ought  to  vouch  ^ 
in  wardship  Of  the  demandant  ana  of  guardian  in  chivalry  t  or  ifhe*shdll  only  y 
plead  in  bar  that  she  may  endow  herself  de  pluis  beale*    But  whether  the  voucher  \ 
be  in  wardship  of  guardian  in  chivalry  onhh  or  of  guardian  in  chivalry  and  dc 
mandant  guardian  in  socage,  the  guardian  shall  turn  all  the  loss  on  the  dcmandaS 
as  it  seems.   Reg.  Judic.  54.   31  £.3.  38.    95  E.  3.  51.   Hal.  MSS.— Thei 
Is  an  obscurity  in  the  third  part  of  this  annotation  by  lord  Hale,  which  **■ 
editor  on  translating  found  himself  unable  to  remove*    See  further  on 
subject  in  Hugh*  on  Ori*.  Wr.  166.— [Note  331.3 

(a)  Vid.  fl  E.  3.  Vouch.  9ifr     13  E.  3.    Judgment,  165*    Hal.  MSS, 
(3)  Vid.  9  Rep.  15.  b.    Ann  BcdmsjieWs  case.     Hal.  MSS. — See  furdw 
as  to  pleading  detainment  of  charters,  Hugh.  Orig.  Wr.  183.  Vin.  Abr.  Dowef\ 
L.  M.  and  N. 


LLC. 5  Sect 48.        Of  Dower.  [39. a. 

i>  allowance  of  bar  dower,  it  it  good.    If  the  garden  in  chi- 
Tilrie  assigne  too  touch  for  her  dower,  the  hare  shall  hare  a 


writ  of  admeraenont  by  Che  common  tew  (4).    And  w  [/]  if  [/]  Bract 

A  ■  •       ""'  - "  "  *  ■*        "«  gardein  enter,  lo  the  1 4. 3>4: 


the  heiae  within  age  assigne,  before  the  _ , 

wife  too-much  m  the  dower,  the  gardein  shall  hare  a  writ  of  J^f^*"1,171' 

amwsurement  by  the  statute  of  West.  2.  cap.  7.    Aod  if  the  <».  zz. 

heire  within  age,  before  the  gardein  enter  into  the  land,  assigne  7  E.  a.  tit 

too  much  in  dower,  he  himselfe  shall  have  a  writ  of  admesure-  £d£et>  13# 

meat  at  full  age :  and  some  have  said,  that  in  that  case  he  may  F\  *  ^  ^ 

have  it  within  age.    [gl  But  if  the  heire,  (before  the  gardein  Adme*  4.* 

enter)  endow  the  wife  or  more  than  she  ought,  and  the  gardein  p.  n.  B.  148.  L 

assigne  over  his  estate,  his  assignee  shall  have  no  writ  of  adme-  [&]  7  R-  a. 

surement,  because  it  was  a  thing  in  action.    Also,  the  heire  ibV?aJ?#        A 

shall  have  aa  [A]  admesurement  for  the  assignment  in  the  life  m  jli!??' 

of  hi*  ancestor  by  the  common  law,  ft]  and  a  writ  of  admesure-  g«b.  top. 

man*  tyeth  upon  an  assignment  in  chancery.  is  H.  <T 

Ad  met.  g. 

«  Then  the  judgement  shall  be  given,  that  the  gardein  in  chu  Jl  j[£  "J* 
wiry  shall  hold  the  lands  holden  of  him  during  the  ndnage  of  the  * 

vifaU  quit  from  the  woman,  Sfc' 

*  Judgement"   Judicium,  quasi  juris  dictum,  the  very  voyce 
of  law  and  right,  and  therefore  Judicium  semper  pro  veritate  ac- 
cjptiur.     The  ancient  words  of  judgement  are  very  significant,  O  Ko.Abr.aoi. 
Consideratum  est,  fyc.  because  that  judgement  is  ever  given  by  J;*0*  c,JJj  4««. 
the  court  upon  due  consideration  had  of  the  record  before  them :         '      '  *•' 
and  in  every  judgement  there  ought  to  be  three  persons,  actor, 
reus,  and  judex.     Of  Judgements  some  be  finall,  and  some  not 
■  filial],  whereof  you  shall  read  more  hereafter.*  Andnowtoreturne  *  a08  b. 
•"*   to  our  author,  it  is  materiall  that  these  words  fet  cater  a)  be 
;  explained  at  large,  viz.  Et  quid  prcedicta  A.  (the  demandant)  aaE.4.  Dow. 
f  capiat  deterris  hcered  pradicti  in  custodid  su6  existeri  ad  valen*  ,6-    l6  E-  8* 
-*S  tiampraa9  3.  partis  aim  pertinen   tenend  nomine  dotis  sua  pro  Wa5*  102* 
[4  front  3.  parte  superius  per  earn  petit  (5).    Now  some  are  of  ^    * 3'   * 
opinion,  that  upon  this  judgement  the  demandant  may  not  in  any 
sort  endow  herselfe  of  the  land,  because  she  cannot  do  an  act  to 
\  herselfe,  but  she  shall  recoupe  the  third  part  of  the  profits  upon 
f  her  account,  and  be  endowed  against  the  heire  at  his  full  age  (6). 

But 


L* 


»:■  -— ■ 


(4)  See  further  as  to  admeasurement  of  dower,  Vin.  Abr.  Dotjoer,  Q,  a, 
and  as  to  assignment  in  chancery,  Hugh.  Orig.  Wr.  171.  New  Abr. 
Dower,  D.  3. 

(5)  15  JS.  3.  Dower,  69.    Hal.  MSS. 

(6)  Where  judgment  shall  be  against  heir  and  where  against  vouchee.— 
1 .  Where  the  heir  of  the  husband  is  vouched  as  having  assets  in  the  same  county, 
iitf?  the  demandant  acknowledges  it,  judgment  shall  bejbr  the  demandant  against 
taje  heir,  and  thai  the  tenant  shall  go  in  peace  if  he  has  assets  in  the  same  county, 
ifW  tf  net  judgment  against  the  tenant,  andjor  him  oxer  in  value.  But  if  it  is 
—**ed  that  he  has  not  assets  in  the  same  county,  but  only  in  a  foreign  county, 

b  judgment  shall  be  against  the  tenant,  andjor  him  over  in  value.  6  E.  3. 1 U 
J.  Ifhe  has  assets  for  part  in  the  same  county *  vide  conditional  judgment  for 
fhatpart,*  E.  3.  Vouch.  213.  25  is.  3.  52. — 3.  If  the  tenant  vouches  He 
heir  of  the  husband  having  assets  in  the  same  county,  and  the  voucher  is 
counterpleaded,  or  if  the  demandant  dedit  the  assets,  %c*  then  it  seems  judg~ 
pent  shall  jefor  aemandant  immediately  against  the  tenant,  and  Jbr  him  eve* 


-2. 


in 
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f 


But  observe  what  Littleton  saith  in  the  next  Section:  but  before 

you  come  to  that,  observe  what  priviledge  the  common 

law  &*  giveth  to  the  land  holden  by  knights  service,,  ["39/1  I 

viz.  that  it  shall  not  be  dismembered,  but  the  whole  L  b.  J 

dower  taken  of  the  lands  holden  in  socage ;  and  the 

reason  is,  for  that  knights  service  is  for  the  defence  of  the  realm, ; 

which  is  pro  bono  publico,  and  therefore  to  be  favoured. 


Sect.  49. 

r 

A  ND  note,  that  after  such  a  judgement  given,  the  wife  may  take  her ' 
•"  neighbours,  and  in  their  presence  endow  herself  e  by  metes  and  bounds ' 
of  the  fairest  part  of  the  tenements  which  she  hath  as  gardein  in  socage,  (l ) ; 
to  have  and  to  hold  to  her  for  terme  of  her  life;  and  this  dower  is  called ' 
dower  de  la  pluis  beale.  ! 

And  the  judgement,  viz.  tenend  nomine  dotis,  proveth,  that ! 
she  may  have  it  for  terme  of  her  life,  for  every  dower  is  for 
terme  of  life.  ! 


Sect.  50.- 

A  ND  note,  that  such  dowment  cannot  be,  but  where  a  judgement  is 
**-  given  in  the  king's  court,  or  in  some  other  court,  §fc.  (2),  and  this  is 
for  the  preservation  of  the  estate  of  the  gardein  in  chivalrie  during  the 
nonage  of  the  infant. 

15  E.  3.  "TXfHERE  a  judgement  is  given,  Sfcn    For  without  such  a 

Dower,  69.  w     judgement,  as  appeareth  before,  gardein  in  socage  cannot 

Wast.  Too.         endow  herselfe,  as  likewise  hath  bin  said  before  (3). 

Bract,  nb.5.399.  «  Or  in  some  other  court"  That  is,  by  writ  of  right  of  dower 
F.  N".  B.  7, 8.     jn  the  couri  0f  tne  heire,  if  he  have  any,  or  of  the  lord  of  whom 

the  land  is  holden. 

"And 

in  .value.  But  it  seems,  that  the  demandant  may  pray  conditional  judgment, 
if  the  heir  counterpleads  the  assets  tvith  warranty.  Quere  and  vide  16  E.  3. 
Vouch.  85.  3  E.  3.  Judgment,  165.  18  E.  3.  38.  55. — 4.  But  if  tenant 
vouch  I.  S.  toko  vouches  the  heir  of  tke  husband  hazing  assets  in  the  same 
county,  still  no  judgment  conditional  shall  be  given.     18  E.  3.  36.     ContraV 

2  E.  3.     Vouch.  213.      Hal.  MSS.— See  further  Hugh.  Orig.  Wr.  163 i 

[Note  232.1 

(1)  Of  tie  value  of  tke  tkird  part  of  tke  tenements,  which  tke  guardian 
chivalry  has j  Sec.    L.  and  M.— Roh. — P.  and  Red. 

(2)  That  the  wife  can  do  this,  L.  and  M. — Roh.— [See  also  Fearne  01 
Remainders,  28.  378.] 

(3)  Dower  de  la  pluis  beale,  being  merely  a  consequence  of  tenures  fr 
knights  service,  is  virtually  abolished  by  the  statute  which  converts  su<  * 
tenures  into  socage.    See  12  Ch.  2.  c.  24. — [Note  233.] 


L.  1.  CL&  Meet.  51, 58.     Of  Dower.         [39. b.  40.  a. 

*  And  this  is  for  the  preservation  of  the  estate  of  the  gardem  in 
dbvabrp.  during  the  nonage  of  the  infant, ,"  For  the  heire  (before 
t)ie  entry  of  the  gardein)  cannot  plead  the  same  plea,  that  the 
demandant  should  endow  heraelfe  de  la  pluis  beale.  And  the 
reason  of  this  dower  de  la  pluis  beale  to  be  all  of  the  socage 
land,  was  for  advancement  of  chivalrie  for  the  defence  of  the 
realme  (4). 


Sect  51. 

A  ND  so  you  may  see  five  kinds  of  dower,  viz.  dower  by  the  common 
-^  law,  dower  by  the  cust&me  (5),  dower  ad  ostium  ecclesiae,  dower  ex 
assensn  paths,  and  dower  de  la  pluis  beale. 

This  is  manifest  of  itselfe,  and  therefore  needeth  no  explana- 
tion. 


r 


40.~) 

a.  J 


Sect  52. 


AND  memorandum,  that  in  every  case  where  a  man  taheth  a  wife 
"  seised  of  such  an  estate  of  tenements,  §fc.  as  the  issue,  which  he  hath 
by  his  wife,  may  by  possibility  inherit  the  same  tenements  of  such  an  es- 
tate as  the  wife  hath,  as  heire  to  the  wife ;  in  this  case,  after  the  decease 
of  the  wife,  he  shall  have  the  same  tenements  by  the  curtesie  of  England, 
out  otherwise  not. 


"TLfEMORAND  UM"    This  word  doth  ever  betoken  some 
excellent  point  of  learning,  which  our  author  hath  used 
in  other  places,  as  appeareth  in  the  margent. 

The  matter  hereof  hath  bin  partly  explained  in  the  Chapter  of 
Tenant  by  the  Curtesie.  If  a  man  [a]  taketh  a  wife  seised  of 
lands  or  tenements  in  fee,  and  hath  issue,  and  after  the  wife  is 
attainted  of  felony  so  as  the  issue  cannot  inherit  to  her,  yet  he 
shall  be  tenant  by  the  curtesie,  in  respect  of  the  issue  which  he 
had  before  the  felonie,  and  which  by  possibility  might  then  have 
inherited.  But  if  the  wife  had  been  attainted  of  felonie  before 
the  issue,  albeit  he  hath  issue  afterward,  he  shall  not  be  tenant 
*  by  the  curtesie  (1). 


Sect  234.  301. 
335- 

Ante  29.  b. 
[a]  21  E.  3.  9. 
11  H.  7. 

3H.7.  17- 
Staunf.  195. 
27  E.  3.  77. 
46  E.  3- 
Petit.  90. 
26  Ass  p.  2. 
13H.4.  8.    . 


.  f  As  heire  to  the  wife"     This  doth  implie  [b]  a  secret  of  law,  J6]  8  Co.  34, 
fipr.  except  the  wife  be  actually  seised,  the  heire  shall  not  (as  m  Paine*!  case. 

hath 


(4)  Vid.  16  E.  3.  88.     She  may  recoup  the  thirdpart  of  the  profits  on  her  own 
tount,  ut  videtur,  without  judgment.     Hal.  MSS- 

(5)  Besides  the  books  cited  ante  33.  b.  as  to  dower  by  custom,  see  Hugh, 
j-jg.  Wr.  160.     Robins.  Gavelk.  cap.  2.     New  Abr.  Dower,  K.     Vin.  Abr. 

"opyhold,  H.  e.     Com.  Dig.  Copyhold,  K.  2. 
(1)  See  ante  29.  b.  n.  4,  and  Vin.  Abr.  Curtesy,  H. 


40,  a.  40.b.]  Of  Dower.        L.  1.  C.  5.  Sect  59. 


balk  bee*  said)  make  Wassesfc  kewe  to  the  wifef*) :  and  this  is 
the  reason  that  a  nan  shall  not  be  tenant  by  the  cartesie  of  a 
inlaw. 


Sect.  53. 


A 


ND  also,  in  every  cage  where  a  woman  taketh  a  husband  seised  of 
such  an  estate  in  tenements,  frc.  so  as  bypossibilitie  it  may  happen  thai 
the  wife  may  have  issue  by  her  husband,  and  that  the  same  issue  may  by 
ilitie  inherit  the  same  tenements  of  such  an  estate  as  the  husband 
A,  as  heire  t&ik*  husband,  of  such  tenements  she  shall  have  hex  dosser, 
and  otherwise  not.  For  if  tenements  be  ywex  to  a  man,  and  to  the  hetres 
which  he  shall  beget  oftke  bodie  of  his  wife,  in  this  ease  the  wife  hath, 
nothing  in  the  tenements,  and  the  husband  hath  an  estate  but  as  donee  in\ 
special  taile.  Yet  if  the  husband  die  without  issue,  the  some  wifs  stall 
he endowed  of  the  same  tenements ;  because  the  issue,  which  she  bypossibUity 
might  have  had  by  the  same  husband,  might  have  inherited  the  same  te- 
nements. But  if  the  wife  dyeth,  living  her  husband,  and  after  the  husband 
takes  another  wife,  and  dieth,  his  2.  wife  shall  not  be  indowed  in  this 
case,  for  the  reason  aforesaid. 

u  QO  as  by  possibility  it  may  happen  that  the  tvife  may  have  issue 
fc*H.  4. «.  °  By  her  husband*      Albeit  tne  wife  be  a  hundred  yeares 

7  H.6.  ii,  t«»   oh],  o,  gut  the  husband  at  his  dealfi  way  but  fbtlre  or  seven 

yeaaee  old  (3),  so  as  she  had  no  nossibditie  to  have  issue  by  him, 

yet  seeing  the  law  saith,  that  if  tne  wife  be  above  the  age  of  nine 

C\  Bo.  Aba,       years  as  the  deatbaf  her  husband,  she  shall  be  endowed,  and  that 

075J  women  in  ancient  times  have  had  children  at  that  age,  whereunto 

no  woman  doth  now  attaine,  the  law  cannot  judge  that  impossible, 

which  by  nature  was  possible.  And  in  my  time,  a  woman  above 

threescore  yeases  old  hath  had  a  child,  and  ideb  non 

E40.~l  defn*tur  ***  injurs.    And  for  the  husband's  being  of 
k  *  1  such  tender  yeares,  he  hath  habitkm,  though  he  hath 
*  -*  not  potentiam  at  thai  time,  and  therefore  his  wife 
shall  be  endowed* 

"  And  that  the  same  issue  may  by  possiiiUtie  inherit  the  same 
tenements*9  A  man  seised  of  land  in  generall  taile,  taketh  wife, 
and  after  is  attainted  of  felony,  before  the  said  statute  of  1  E.  6. 
the  issue  should  have  inherited,  and  yet  the  wife  should  not  have 
bin  endowed ;  for  the  statute  of  W.  a.  ca.  l.  relieveth  the  issue 
in  taile,  but  not  the  wife  in  that  case  (1).    But  at  this  day,  it 

the 


(a)  See  8  Co.  36.  a.  where  11  H.  4. 1 1.  and  40.  E.  3.  9.  are  cited  to  prove 
this  doctrine.  See  also  ante  11.  b»  where  it  is  advanced  as  a  general  rule,  thai 
he  who  claims  by  descent,  must  make  himself  heir  to  the  person  last  actuolh 
seised.  See  further  ante  14.  b.  15.  b.  and  n.  3.  in  11  b.  W.  Jo.  361,  axu 
Blackst.  Law  Tr.  8vo.  ed.  vol.  1.  p.  180. 

(3)  See  ante  33.  a. 

(1)  12  H.  4.  3,  bu  Hxmhfbrd.  Hal.  MS  S.— See  further  as  to  loss  of  dowei 
by  the  husband's  offences,  ante  37.  a.  post.  392.  b.  Hugh.  Orig.  Wr.  156,  an< 
vin.  Abr.  Doner,  Q.  6. 


L.1.-G.  5.  SefcL  5$  55.  .  Of  Dowdr.         [40.  b.  41.  a. 

»Ve  husband  be  attainted  of  felony,  the  wife  shall  be  endowed;  (Ante  37.  •.) 
ad  jet  the  issue  shall  not  inherit  the  lands  which  the  father  had 
in  fee  simple.  If  the  wife  elope  from  her  husband,  &c  she  shall  (F- N-  B« 
be  barred  of  her  dower  as  hath  beene  said  (3),  and  ret  the  l6°/  H*     x 
"      shell  inherit  (3).  Autea**.) 


Sect-  54. 

You  may  easily  perceive  by  the  context  that  this  shaft  came  5  E.  3. 
aew  oat  of  Littleton's  quiver  of  choice  arrowes  (4),  and  there-  Y<Scher'  *** 
fore  I  will  leave  it*    Onely  for  students  sake  I  will  referre  If*  * 
*em  to  $  E.  3-  Voucher*  249.   tE»frA».*Qfr  4  H.  6.  24..  4h.*«\m. 
£#£.149.  F.N.  9.140. 

jyO  T-5^  yf  a  «NsA  bestis&tqf  eertaine  &7U**,  «pu(  taJUM  toi^fe,  end 
e/tsr  ammtk  the  seme  Imnd  witk  wanantie,  and  after  the  feoffor 
vdfieffe*  dps,  and  the  wife  of  ale  feoffor  bring  an  adio?i  of  dower 
*pw4  the  issue  *f  the  feoffee^  and  he  vouch  the  hw 

hanging  ike  voucher  and  undetermined,  the  wife  of  the  feoffee 

[41/1  brings  her.  action  of  dower  against  the  heire  of  the  &  feoffee, 
a.  J  and  demand  the  third  part  of  that  whereof  her  husband  urns 

MriseiL  cusd  trill  nut  ditnuind  tha  third  tuixt  o£  th&SA  two  tutrix 

cf  which  her  husband  was  seised ;  it  was  adjudged,  that  she  should  have 
\^  judgment  until!  tuck  time  as  the  other  flea  were  determined. 


Sect.  55.  (l>f 

A  ND  note,  Vavisor  saith,  that  if  a  man  be  seised  of  land  and  com- 
**  mitteth  felony,  and  after  alieneth,  and  after  is  attaint,  the  wife  shall 
haioe  a  good  action  of  dower  aaainst  the  feoffee :  but  if  it  be  escheated  to 
the  Ung,  or  to  tie  lard,  she  shall  not  have  a  unit  of  dower.  And  so  see 
the  difference,  and  inquire  what  the  law  is  herein. 

HTH I S  is  also  of  the  new  addition,.**  explota  est  hac  opinio ;  for 
it  ia  cleave  in,  law,  that  the  wife  at  the  common  law  should 
not  have  been  endowed  against  the  feoffee.    For  to  detecre  and  Vide  Sect  746V 
restraine  men  from  committing  of  treason  or  felony,  the  law  hath  Vide  Brittos, 
in&cted  five  punishments  upon  him  that  is  attainted  of  treason  SfP-J09*  1*  *• 
•r  febny.    l,  He  shall  lose  his  life,  and  that  by  an  infamous  ggg  1  ' 

*>•  897'  3°»  3U«    Steiuf.  P1*  Cor.  194,  195.    Brittoo*  fol.  ia.  cap.  6* 

death 


hi 


0  See  ante  3*.  a. 

0  See  another  instance,  where  the  issue  6hall  inherit  and  yet  the  wife 
*  not  be  endowed,  in  Perk.  sect.  317. 
(4)  Section  54  is  neither  in  the  edition  by  L.  and  M.  nor  in  the  Ron.  edition* 
[t  appears  to  h*ye  been  first  added  in  the  edition  by  P. 
(1^}  Pvption  $5  is  not  in  L.  and  M.  nor  in  Roh.  but  is  in  P.  and  the 
it^juent  ^editions. 


41 .  a.]  Of  Dower.         L.  1 .  C.  5.  Sect  55, 

death  of  hanging  betweene  heaven  and  the  earth,  as  unwortk 
in  respect  of  his  offence  of  either,    a,  His  wife,  that  is  a  part 
himselfe,  (et  eruni  anima  dua  in  carne  unAJ  shaU  p  .  . 

lose  her  dower.  3,  His  blood  is  corrupted,  sjkT  ost,39a«  ) 
his  children  cannot  be  heires  to  him,  and  if  he  be  noble  or  genfla 
before,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble. 
4,  He  shall  forfeit  all  his  lands  and  tenements ;  and  5,  all  bis 
Vide  Sect  746.  goods  and  chattels ;  and  all  this  is  included  by  the  law  in  the 

judgement,  quod  suspendatur  per  collum.  But  this  is  not  intended 
(1  Leon.  3.)       of  all  felonies,  but  of  felony  by  stealing  of  goods  above  the  value 

of  xii.  pence,  and  not  of  petit  larceny  under  the  value  (3).  So  as 
the  woman  shall  lose  her  dower  as  well  against  the  feoffee  as 
If.  3  &  4  Ph.  against  the  lord  by  escheat.  And  so  it  was  resolved  in  a  writ  of 
?*  Mar#*^,7*°*  dowerbrought  by  Mary  Gates,  late  wife  of  John  Gates,  who  after 
J1^  tJ!*00"  *e  coverture  had  infeoffed  Wiseman  in  fee,  and  after  committed 
is  H.  4.  30.        high  treason,  and  was  thereof  attainted,  that  the  wife  should  not 

be  indowed  against  the  feoffee,  and  in  that  case  it  was  resolved, 
Bmcton,  lib.  4.  that  so  it  was  at  the  common  law  in  case  of  felony  (31.  And  it 
M.  31 1.  ]*8  to  be  understood,  that  the  wife  shall  not  only  lose  her  reason- 

able dower  at  the  common  law  for  the  felony  of  her  husband,  but 
also  her  dower  ad  ostium  ecclesue,  and  ex  assensu  patris  (4),  for 
felony  done  after  the  dower  assigned,  and  dower  by  custome 
also  (5).    And  the  reason  of  all  this  is  yeelded  by  Littleton 

himselfe. 


(a)  But  outlawry  in  trespass  doth  not  bar.    3  E.  3. 7.  41.    Hal.  MSS. 

(3)  S.  C.  ace.  Dy.  140.  b.  and  N.  Bendl.  55.  But  Dyer  observes,  ytf  nota 
that  the  land  aliened  before  the  treason  committed  was  not  subject  to  anyforfeiture 
or  escheat ;  and  adds,  that  Brown  Serjeant  yia*  valde  iratus  propter  judicium  ( 
pradictum.  Also  in  Sav.  54,  there  is  a  case  of  attainder  of  the  husband  for 
treason,  in  which  two  judges  for  the  reason  mentioned  in  Dyer  were  inclined 
to  Vavisour's  opinion ;  but  the  case  of  sir  John  Gate's  wife  being  cited,  the* 
court  held  that  the  demandant  was  not  entitled  to  dower.  In  this  latter  case 
the  wife  afterwards  had  dower ;  but  then  it  was  allowed  to  her  on  account  of 
the  reversal  of  her  husband's  attainder.     See  3  Inst.  315. — [Note  234.] 

(4)  Here  lord  Coke  expressly  makes  dower  ex  assensu  patris,  as  well  as  the 
dowers  at  common  law  and  ad  ostium  ecclesice,  liable  to  be  del  bated  at  common 
law  by  the  husband's  treason  or  felony.  Ante  37.  a.  But  some  have  inclined 
to  think,  that  the  5  &  6  £.  6.  c.  11.  which  so  far  repeals  the  1  E.  6.  c.  2.  and 
revives  the  common  law  as  to  take  away  the  wife's  dower  in  case  of  treason  by 
the  husband,  doth  not  extend  to  dower  ex  assensu  patris.  This  will  appear  from 
the  following  extract  from  a  valuable  manuscript,  which  has  been  already  cited. 
— It  seems  that  dower  ex  assensu  patris  shall  not  be  lost  by  the  statute  0/5  E.  6,  by 
attainder  of  the  husband  for  treason  ;Jbr  the  wife  is  in  by  the  father  and  not  by  the 
husband,  and  if  action  be  brought  for  the  lana,  it  shall  be  against  the  husband  and 
wife.  Contra  of  dower  ad  ostium  ecclesise.  Quaere  tamen  of  the  former  case 
ex  assensu  patris.  MS.  Comment,  on  Littl.  Pen.  edit. — In  Pfowden's  Queries 
181,  alike  question  is  started  as  to  the  effect  of  the  husband's  attainder  of ' 
felony  on  dower  ex  assensu  patris  before  the  1  E.6.C.2.  changed  the  common 
law,  and  saved  the  wife's  dower ;  but  Mr.  Plowden  argues  against  the  wife.  See 
further  ante  35.  b.  where  lord  Coke  mentions,  that  according  to  some  opinions  / 
the  wife  lost  dower  ex  assensu  patris,  if  after  assent  the  father  was  attainted  * 
treason  or  felony. — [Note  235.] 

(s)  In  Winch.  27,  there  is  a  loose  note  of  a  case,  in  which,  notwithstand- 
ing tne  1  £.  6.  c.  2.  for  preserving  dower  in  cases  of  treason  or  felony  by  the 
husband.  Winch  inclined  to  think,  that  attainder  of  the  husband  for  felony 

prevent! 


>C.  6.  SecL  56.  Of  Tenant  for  life.      [41 .  a.  41 .  b. 


iio  the  Chapter  of  Warranties  Section  746,  to  Ae  end 

stool I  be'afraid  to  commit  felony.    But  at  this  day 

JTSm  MUinted  of  felony  (as  often  bath  bee* .  «j) 

endowed  by  force  of  the  statutes  in  that  case  pro- 

tappeareth  by  Britten,  que  fern  de  homicide  ne  tdgne 
uTZnU  J*  lourfuit  asslgne  per  lour  kmutao. j  a* 
>tf .felon  attainted  by  the  common  law  waa  dwabled 
dower  ad  ostium  eccUsi*,  and  ex  assensu  patru,< u 
reasonable  dower  which  the  common  taPj- 
1  many  barrea  of  dower  aa  the  law  waa  then  held. 


Vide  Sect.  740. 
Britton,  cap. 
de  Homicide, 
fo.  15. 
Rracton,  lib.  4. 

f.,1.  308.  & 
Fleta,nbl  supra; 
ec  Britton,  ubi 
tapra. 


a- 


Chap.  6.    Tenant  for  term  of  life.      Sect.  56. 


,,„„-  __  nf  nfe  ig  where  a  man  letteth  land*  or  tene- 
1 ANT  for  term  oj  «tf«  "»,W?!T*  ,.  t1t0  ..„„  „  fa  terme  of 
*U  to  another  for  terme  of  the  life  of  thelmee,  or  jo  y 

of another  man.  I*  M™**^ »*^&^%flf U 
r,  Lmon  speech  he  which holdeth  for  ««J*C*£  JJ^'  of 
"tenant  for  terme  of  his  life,  and  ^?h^~JVe  (tenant 
-*t  k,  is  called  tenant  for  terme  of  another  man  s  life  ^ 

i  d'auter  vie). 


ifir 


,90O« 


S T lie  for  whose  life  the  lease  waa  made),  he  that  ^      &  ^  9. 

ilJ  !\  k»u  »foW  durin*  that  other  man's  life,  and  w.  „6. 
teth  »b^  hold  the  land  o^nngwia  Fleu.Ub.3. 

It  h  entreth  is  within  Littleton  s  woros,  viz  i-  ig_ 

w,  and  shall  be  [a]  punished  for  waste  as  *°f*1!"  Britton,  «.  83. 

iTand  subtect  to  the  payment  of  the  rent  reserved,  and  ,s  Brtcwn>  ttb.  4. 

■Mf « ?2£L  J  (5  r«*«;.  *ecause  hl9  6l  t a*-  ,737A...  3«. 

F*  Sec,  38,        „  W  Vide  ^^S^T^Ti  frlV^Bn-i. 

39  E.  3-  >  •    t7  H.  6.  ^-flj^JfS.  &>     (Cro.  EL  407) 
lib.  a.  16.  9.    Britton,  to.  84,85.     Vaugn.  109,  •»-     \ 


53- 


1 


near. — [Note  336-]  .,  •.  ..-^  gee  the  bottom.   Vaugh. 

kerning  special  occupancy,  u  it »  *™^  JV 
Bridg.  MSS.  R.  67.  (m  Mus.  Bnt)^  *33  J  ^ 

"TU  beoccupant.-X;^«^'o|.:g         _    fi_ 


■s,    n.  u  jbc.  ^-  ~.  *~.~r--.    -—        jentir0f  his  lessor :  ™  »  »'♦  — - 
^*o  «*<«*««  »  1™?*?*$" £L  Si%r  years,  «Ao  tt  /»«««»* 
Jf  A.  lessee  for  uncthers  Ufe  wak%%Z  £ULnt  against  his  omnwO, 
{.'dies,  it  seem,  that  lessee  for  years  £BJ*"2J,  ledse  at  wO,  and  then 
KTU  not  enter »  fa*  if  the*s*ee  for  years  mam^  ^  ^ 

teste  a*  mU  shall  be  occupant,  though  he  Oatms  to  ™  »•    j  jw 

I.  N 


41.  b.] 


Of  Tenant  for  life.      L.  1-  C.  6«  Sefct.  sA, 


is  by  his  first  occupation*  And  so  if  tenant  for  his  owne 
grant  over  his  estate  to  another,  if  the  grantee  dyeth  there  a 
be  an  occupant.  In  like  manner  it  is  of  an  estate  created 
law  [b] ;  for  if  tenant  by  the  curtesie  or  tenant  in  dower  _ 
over  his  or  her  estate,  and  the  grantee  dieth,  there  shall  be 
occupant  (2).  But  against  the  king  there  shall  be  no 
because  nullum  tempo*  occurrit  rep.  And  therefore  no 
shall  gain  the  king's  land  by  priority  of  entry.  There  can 
(Cro.  Jam.  toi.  no  occupant  of  any  thing  that  lyeth  in  grant  (3),  and  that  can 
c  eF*  I*  ?****  without  deed,  because  every  occupant  must  cbume  by  a 
uZ'fftZ  "****  and  averre  the  Ufe  of  cesty  9U  *  v"  (4)*    lt  were  M 

Cro.  Jam.  s8«.)  [c]  Littleton,  167.     1 1  H.  4.  4a.     1 7  £.  3.  48.    39  E.  3. 94. 

7  H.  4.  46.    8  H.  4.  15.  Dier.  8  Eli*.  J63-    (9  Ro.  Abr.  150, 151.    1  Ro.  Abr.  844. 
1  Leon.  126.    Poit.  039.  a.) 


[»)  «7  Am. 

p.  31.  6c  PI. 
Com.  fo.  98.  b. 
In  Colthom'i 
case,  tit. 
Barre,  303. 


for  year*,  or  though  lessee  for  years  enters  on  lessee  at  will  and  claims  to 
occupant.    But  ruling  over  the  ground  to  hunt  or  hawk  doth  not  make  an  oci 
pant*     Vid.  Dy.  328.     H.  15  Jac  B.  R.  Rot.  356.    SteUicorn  and  Hayes,  ai 
M.  10  Jac.  Bulstr.  n.  6.     Chamberlain  and  Ewer,     A.  lessee  for  life  of  B. 
makes  lease  to  C.fbr  *0  years,  rendering  5  J.    C.  makes  lease  to  D.for  10  years, 
rendering  3  L     A.  dies  :  D.  is  occupant,  yet  he  shall  pay  the  rent  of  3  Z.  to  C 
and  C.  shall  pay  the  rent  ofzl.  to  D.farD's  term  is  prevented  from  merging, 
btkcinUrdZureversi&iu  C.  Ud.  has  the  fiJcld  in  r&rshn  «£2l« 
ant  on  C.'s  term  and  the  rent  incident  to  it.     Hal.  MSS.— See  SteUicorn  andf 
Haves  in  2  Ro.  Rep.  123,  and  Cro.  Jam.  554,  and  Chamberlain  and  Ewer  uq 

2  tfulstr*  11.    2  Ro.  Abr.  151*    E.  pi.  3,  4,  and  Palm.  4s. — [Sanders'  Use 
vol.  2.  p.  1.] — [Note  237.] 

(2)  In  some  books  it  is  asserted,  that  there  cannot  be  an  occupant  of  estat< 
created  by  law,  without  distinguishing  between  a  general  and  a  special  occu« 
pant.  Cro.  Eliz.  58.    1  Bulstr.  135.    2  Ro.  Rep.  123.    Probably  the  assertioi 
was  meant  to  be  confined  to  the  former,  for  as  to  the  latter  the  authorise 
seem  decisive  in  favour  of  the  heir's  taking  as  special  occupant  if  named  ii 
granting  over  curtesy  or  any  other  estate  created  by  law.    See  27  Ass.  pi.  31- 
Plowd.  28,  and  556,  and  Palm.  32.    But  even  the  doctrine  against  gener  l 
occupancy  of  estates  created  by  law  comes  merely  from  persons  arguing  1 
counsel,  who  neither  explain  why  it  should  not  be,  nor  cite  any  authority 
except  15  E.  3.  Fitzh.  Abr.  Scire  facias,  pi.  17.  which  appears  foreign  to  th< 
purpose. — [Note  238.] 

(3)  Lord  Hale  adds,  nor  of  a  copyhold.  Hal.  MSS. — See  ace.  2  L.  Raym, 
1000,  and  the  reason  why  in  6  Mod.  66.  As  to  things  lying  in  grant,  lore1 
Coke  in  mentioning  them  must  be  understood  to  mean  general  occupancj 
only ;  for  he  writes  in  another  place,  that  if  heirs  are  named  in  the  granted 
a  rent  pur  outer  vie,  they  shall  take,  though  formerly  this  was  doubted*  ~ 
post.  388.  Dy.  186.  ed.  1689,  in  marg.  1  Bulstr.  155.  Mo.  625.  664, 
Godb.  172. — [Note  239.]  i> . 

(4)  Vid.  M.  44,  45  Eliz.  B.  R.  Sailers  case.    Rent  granted  to  onei^ 
executors  and  administrators  pur  auter  vie,  and  the  grantee  dies ;  it  shall  tyfij 
to  the  administrator  as  special  occupant,  but  determines  by  the  death  unless  4 
has  been  an  assignment,    Hal.  MSS. — See  S.  C.  in  Cro.  Eliz.  00 u    Noy,^ 
Yelv.  9,  and  Mo  664.    See  also  S.  P.  ace.  2  Ro.  Abr.  151.    G.  pi.  3.    How- 
ever, some  have  thought  that  executors  and  administrators  if  named  in-4 
grant  might  take  an  estate  pur  auter  vie,  though  a  freehold,  even  before 
29  Ch.  2.  c.  3.  and  14  G.  2.  c.  20.  by  which  they  are  now  entitled. 

3  Atk.  466.  The  authority  relied  on  is  Dy.  328.  b — [Note  240.] 
Campbell  v.  Sanders,  Sch.  &  Lefroy,  Rep  2  Bl.  C.  258 ;  1  Wins. 
2  Ves.  681 1  2  Vera.  320,  and  sir  J.  Mitford's  opinion  in  2  Pow.  con.  235* 

Seel 
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56.     Of  Tenant  for  life. 


[41.  b. 


'prevent  die  incertainty  of  the  estate  of  the  oceupaut  to  adde 
n  words  (to  have  and  to  hold  to  him  and  his  neires  during 
Yfetfcesty  que  vie)  and  this  shall  prevent  the  occupant,  and 
die  lessee  may  assigne  it  to  whom  he  will ;  or  ir  he  hath 
~  an  estate  for  another  man's  life  without  these  words, 
it  were  good  for  him  to  assigne  his  estate  to  divers  men 
their  heires  during  the  life  afcestp  que  vie  (5). 
Note,  that  [d]  to  every  tenant  for  life,  the  law  as  incident  to 
\  estate  without  provision  of  the  party  giveth  him  three  kinde 
estovers,  (that  is)  housbote  which  is  twofold,  via.  estoverium 
tificand*  et  ardendi,  plougmbate,  that  is  estoverium  araudi,  and 
\j  haybote,  and  that  is  estoverium  daudendi,  and  these  esto- 
pen  most  be  reasonable,  estoveria  rationabilia.  And  these  the 
may  take  upon  the  land  demised  without  any  assigne- 
untesse  b*  be  restravned  by  speeiall  covenant  (6),  for 
et  convemio  vincunt  legem.  Bote  in  the  Saxon  tongue, 
estovers  in  the  French,  in  this  case  are  all  of  one  signinca- 
|tion,  that  is,  to  have  compensation  or  satisfaction  for  these  pur* 
es.  Estovers  commeth  of  the  French,  word  estoxer.  And 
'the  same  estovers  that  tenant  for  life  may  have,  tenant  for  years 
shall  hare. 


I 


ius 


</]  Bract,  lib.  4. 

o.  ass.  331, 
134,  &  vid. 
fo.  136,  137. 
Fleta,  lib.  4. 
ca.  19.  95,  36, 

97. 

si  £.3.41. 
48  £.  3.  31. 
7  £.  4.  *8. 
91  H.6.  46. 
10  E.  4.  3. 
F.N.B.  180. 
4  Co.  85.  87, 
inLuttrers  case. 
(11  Co  46.) 


You  have  perceived,  that  our  author  divides  tenant  for  life  Vide  Sect  381 
into  two  branches,  viz.  into  tenant  for  terme  of  his  own  life,  and        • 
into  tenant  for  terme  of  another  man's  life :  to  this  may  be  added 
a  third,  viz.  into  an  estate  both  for  terme  of  his  owne  life,  and 
for  terme  of  another  man's  life  (b). 
As  if  a  lease  may  be  made  to  A.  to  have  to  hhn  for  terme  of  Rosse's  case, 
life,  and  the  lives  of  B.  and  C.  for  the  lessee  in  this  5  Co.  13.  (c). 

case  (5  Co' 9'  b> 


also  Ripley  v.  Waterhouae,  7  Ves.  425.    See  further  Carth.  376 ;  2  Vern. 

;  aWms.  381.     Withers  v.  Withers,  Index  to  Cases.     Sewell  MSS. 

MSS.  23.    Ambl.  151.      ' 

(5)  The  title  by  general  occupancy  is  now  universally  prevented  by  the 

Ch.  a.  c.  3.  s.  is.  and  the  14  G.  ?•  c.  20.  8.  9.    The  first  statute  enacts, 

estates  pur  outer  vie  shall  be  devisable,  and  if  not  devised,  chargeable  in 

hands  of  the  heir  as  assets  by  descent,  as  incase  of  lands  in  fee  simple, 

re  the  estate  falls  on  him  as  special  occupant ;  and  if  he  is  not  entitled  as 

ich,  shall  go  to  the  grantee's  executors  or  administrators,  and  be  assets.    On 

statute  a  doubt  arose,  whether  it  operated  further  than  by  making  such 

devisable  and  assets  for  debts ;  and  in  one  case  it  was  adjudged,  that 

administrator  took  the  surplus  of  such  estates  after  payment  of  debts,  if 

devised,  for  his  own  benefit,  as  in  the  place  of  a  general  occupant.    See 

Mod*  103.     This  gave  occasion  to  the  second  statute,  which  expressly 

l~am£  the  surplus  in  case  of  intestacy  distributable  as  personal  estate.     See 

to  to  occupancy  2  Blackst.  Comment.  258,  an  elaborate  argument  by 

Wf  justice  Vaughan,  Vaugh.  187.    Yin.  Abr.  Occupancy  and  Estates, 

t«2PjfCoaL  Dig.  Estates,  F.  and  New  Abr.  Estate  for  life,  B.--[Note  241.] 

But  affirmative  covenants  do  not  restrain.    28  H.  8.  Dy.  19.    Hal.  MSS, 


iri  See  Yin.  Abr.  Merger,  F.  4.  11.     Surrender. 

C)  The  case  put  is  lease  to  A.  during  the  life  of  B.  and  C,    It  was  argued 
the  two  lives-  being  a  bare  limitation  of  the  estate,  there  can  be  no  sur- 
trship,  and  therefore  the  estate  determining  on  the  dropping  of  either  of 
two  lives ;  but  the  court  held  contra.    So  in  Utty  Dale's  case.  Cro.  Eliz. 
«s.    See  further  Mo.  8.  pi.  32. 

n  2 
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case  hath  but  one  freehold,  which  hath  this  limitation,  during 
his  owne  life,  and  during  the  lives  of  two  others.  And  herein 
is  a  diversity  to  be  observed  betweene  several  estates  in  several 
degrees,  and  one  estate  with  several  limitations.  For  in  the 
first,  an  estate  for  a  man's  own  life  is  higher  than  for  another 
man's  life,  but  in  the  second  it  is  not.  As  if  A.  be  tenant  for 
life,  the  remainder  or  reversion  to  B.  for  life,  A.  may 

C42.~l  surrender  to  B.  rffor  the  estate  of  B.  for  tenne  of 
I  his  own  life  is  higher  than  an  estate  for  another  man's 
----  —     .  J  life :  and  therefore  if  tenant  for  life  infeoffe  him  in 

&*<S8  3  3*        remainder  for  life,  this  is  a  surrender,  and  no  forfeiture.     And 

albeit  an  estate  for  terrae  of  a  man's  own  life  be  but  one  freehold, 
30  Ast.  p.  47.  yet  may  several!  freeholds  in  certaine  cases  he  derived  out  of  the 
(*  Co^e'bS8"  8*n,c»  thereof  our  bookes  are  very  plentiful,  and  whereof  you 
*  *'     may  disport  yourselves  for  a  time.     As  if  tenant  for  life  maketh 

13  R.  a.  a  ]eage  ^y  deed,  or  without  deed,  to  him  in  the  remainder,  or 

7  hT  6?  3,  reversion,  in  taile  or  in  fee,  for  the  term  of  the  life  ci  him  in  the 

per  Cur.  *  remainder  or  reversion,  and  after  he  in  the  remainder  taketh 

18  E.  3.  48.  wife  and  dieth,  his  wife  shall  not  be  endowed,  for  tenant  for  life 
(s  Ro.  Abr.497.  snau  enjoy  the  land  again ;  for  forfeiture  it  cannot  be,  for  he  in 
Post.  335.  •.;     tjie  ,^5^^,.  wag  party ;  and  surrender  it  cannot  be,  for  that 

his  whole  estate  was  not  given  (i ). 

7  H.  5. 4.  The  heire  maketh  a  lease  for  life,  reserving  a  rent,  against 

whom  the  wife  recovereth  her  dower  and  dieth,  the  lessee  shall 
have  the  land  againe  for  life,  and  the  rent  is  revived, 
sg  Am.  p.  64.        So  it  is,  if  tenant  for  life  take  husband  and  by  deed  indented 

they  make  a  lease  to  him  in  the  reversion  for  the  life  of  the" 
husband,  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 
surrender,  for  the  cause  aforesaid,  and  the  reservation  is  good.    •' . 

8  E.  ft.  B.  seised  of  lands  in  fee,  taketh  to  wife  /«•  and  infeones  C. 
Am.  393.           in  fee,  who  takes  Alice  to  wife ;  C.  dieth,  Alice  is  endowed;  B.\ 
45  &  3*  13*       dieth,  Is.  recovereth  dower  against  Alice  and  dieth,  Alice  shall? 

enjoy  the  land  againe  during  her  life  (fl).  • 

[«]  aH.5.7.  A.  and  [a]  B.  joyntenants,  A.  for  life,  and  B.  m  fee,  joyne'' 
'2  J?'  7*J^       in  *  lease  for  life  (3),  A.  hath  a  reversion,  and  shall  joyne  in  aa 

F?n:b6oF?'  action  rf  wast  (4). 

[b]  97  H.  8*  13.  Tenant  fop  [0]  life  and  he  in  the  reversion  joyne  in  a  lease! 

13  H.  7. 15.  for  life,  it  is  said,  that  they  shall  joyne  in  an  action  of  wast,  and1! 
fta  H.6. 94.  that  the  lessee  for  life  shall  recover  the  place  wasted,  and  he  in 
17  E-  3-  9«  *>•  reversion,  damages  (5). 

[r]  37  H.  6. 97.  If  a  man  grant  [c]  an  estate  to  a  woman  dum  solafuit,  orj 
26  E.  3.  69.  durante  viduitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  j 
Grant  *qq  &  woman  during  the  coverture,  or  as  long  as  the  grantee  dwell 

3  E.  3.  15.        m  8UCn  *  house,  or  so  long  as  he  pay  xl.  Arc.  or  untill  thej 

14  H.  8. 13.  grant** 

: Tj-j 

(1)  I  E.  3.  15.  \id.  41  Ass.  2.  A.  tenant  for  life,  remainder  to  B.  ini 
remainder  to  C.  in  fee ;  A.  enfeoffs  B.  and  his  wife  and  their  heirs ;  B.' 
without  issue;  now  there  is  a  forfeiture  and  C.  may  enter.  Hal.  MS! 
[Note  342.] 

(a)  Hic/W.  21.    Hal.  MSS. 

(3)  1 3  E.  4. 4.     By.  237.     So  of  a  gift  in  tail.     38  E.  3.  7.     Hal.  M8SJ 

(4)  And  the  writ  ought  to  be  ad  exhaeredationem  B.     13  E.  2.     Brief  831 
Hal.  MSS.  ^ 

(5)  3  H.  7.  9.    P.  43  Eliz.  C.  B.  D  D.  n.  4.     But  if  the  lease  be  without 
deed  it  is  a  surrender.    10  H.  7. 3.  1  Rep.  Brcdans  case.     Hal.  MSS. 
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grantee  be  promoted  to  a  benefice,  or  for  any  like  incertaine 
fane,  which  time,  as  Bracton  saith,  is  tempms  indeterminatum  :  Bracton,  lib.  4, 
in  all  these  cases,  if  it  be  of  lands  or  tenements,  the  lessee  hatb  *?•  so7- 
ib  judgment  of  law  an  estate  for  life  determinable,  if  livery  be  ^hL      3" 
tiade(A);  and  if  it  be  of  rents,  advowsons,  or  any  other  thing  (1  Ro.  Abr. 
that  lie  in  grant,  be  hath  a  like  estate  for  life  by  the  delivery  of  845.) 
the  deed,  and  in  count  or  pleading  he  shall  alledge  the  lease,  and 
conclude,  that  by  force  thereof  he  was  seised  generally  for  terme 
{Ofhia    e(6). 

If  s  man  make  lease  of  a  manor,  that  at  the  time  of  the  lease  (6  Co.  35.  b.) 
mack  »*  worth  xx  L  per  annum,  to  another  until  c  1.  be  paid,  in 
this  case  because  the  annuall  profits  of  the  manor  are  incertain, 
he  hath  an  estate  for  life,  if  livery  be  made  determinable  upon 
the  levying  of  the  c  1.  (7).    But  if  a  man  grant  a  rent  of  xxl.  per  33  Ass.  p.  3. 
irmum  until  cl.  be  paid,  there  he  hath  an  estate  for  five  yeares,  (Plow.  273.) 
for  there  it  la  certaine,  and  depends  upon  no  incertainty.    And 
yet  in  some  cases  a  man  shall  have  an  incertaine  interest  in  lands  8  Co.  94.  b. 
or  tenements,  and  yet  neither  an  estate  for  life,  for  yeares,  or  Manning's  case. 
at  will  (8).    As  if  a  man  by  his  will  in  writing,  devise  his  lands  3  H.  7. 1 3. 
to  his  executors  for  payment  of  debts,  and  untill  his  debts  be  *7 !?'  ?'  ** 
paid ;  in  this  case  the  executors  have  but  a  chattell,  and  an  in-  ^1  Am.* p.  8. 
certaine  interest  in  the  land  untill  his  debts  be  paid  ;  for  if  they 
should  have  it  for  their  lives,  then  by  their  death  their  estate 
should  cease,  and  the  debts  unpaid;  but  being  a  chattell,  it  shall 
go  to  the  executors  of  executors  for  the  payment  of  his'  debts : 
md  so  note  a  diversity  betweene  a  devise  and  a  conveyance  at 
the  common  law  in  his  life  time.     And  tenant  by  statute  mer- 
chant, by  statute  staple,  and  by  elegit,  have  incertaine  interests 
in  lands  or  tenements,  and  yet  they  have  but  chattells,  and  no 
'freehold,  whose  estates  are  created  by  divers  acts  of  parliament, 
whereof  more  shall  be  said  hereafter.     And  so  have  gardians  in 
chivalry  which  hold  over  for  single  or  double  value  incertaine 
[interests,  and  yet  but  chattells. 

If  one  grant  lands  or  tenements,  reversions,  remainders,  rents,  Vid.  Sect.  381. 
Ivowsons,  commons,  or  the  like,  and  expresse  or  limit  no  estate,  7  Ass.  pL  1. 
lessee  or  grantee  (due  ceremonies  requisite  by  law  being  J3  £Ia 
formed)  hath  an  estate  for  life  (9).    The  same  law  is  of  a     ^cr'  3°°' 

ition  of  a  use  (10).    A  man  may  have  an  estate  for  terme      E 
life  determinable  at  will ;  as  if  the  king  doth  grant  an  office  to  1$  Co.  85.  b. 

one  Post.  933. a.) 

(a)  4  Co.  3.  a.  ace. 

6)  A.  leases  to  B.  till  A.  makes  L  S.  baity  of  his  manor:  adjudged  a  free* 
/.  H.  37  EL  Butler  and  Ridgely.  Vid.  1  Rep.  Bredons  case.  Rent 
nied  to  A. for  life,  if  B.  or  C.  shall  so  long  live.  But  if  there  be  an  estate 
*■  such  conditional  limitation,  it  ought  to  be  pleaded  with  the  limitation,  and 
nuance  shall  be  averred  \  for  otherwise  it  fails.  Vid.  JDjy.  192.  Hal.  MSS. 
Jote  343.] 

)  But feoffment  to  the  use  of  A,  for  life,  remainder  to  the  use  qfB.  his 
--Mot's  and  assigns,  till  ten  pounds  shall  be  levied  out  of  the  profits,  ruled  to 

a  chattel.     Hal.  MSS [Note  244.] 

\fiSy  JPl&wd.  Comment.  273.     Hal.  MSS, 

uto)  Hie  sect.  2$;}.  But  if  termor  for  years  devises  his  house  generally  xvith- 
fSTshawfing  what  estate,  the  whole  term  passes,  14  Eliz.  Dy.  307.  Hal,  MSSk 
fe£**ote  345] 

^10)    »i  H.  S\  5.  by  Shelly.    Hal.  MSS. 
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one  at  will,  and  grant  a  rent  to  him  for  the  exercise  of  his  office 

for  terme  of  his  fife,  this  is  determinable  upon  the  determination 

of  the  office. 

Vide  Sect.  39 1 .       A.  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B*  to  have 

( 1  Ro.  Abr.        and  to  hold  to  B.  for  terme  of  life,  without  mentioning  for  whose 

MO  Hfe  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the 

lessee,  for  it  shall  be  taken  most  strongly  against  the  lessor,  and 
as  hath  beene  said  an  estate  for  a  man's  own  life  k  higher  than 
for  the  life  of  another  (l  l).  But  if  tenant  in  taile  make  such 
a  lease  without  expressing  for  whose  life,  this  shall  be  taken  but 
for  the  life  of  the  lessor,  for  two  reasons* 
(Post.  183.)  First,  when  the  construction  ot  any  act  is  left  to  the  law,  the 

law  which  abhorreth  injury  and  wrong,  will  never  so  construe  it 
as  it  shall  work  a  wrong :  and  in  this  case,  if  by  construction  it 
should  be  for  the  life  of  the  lessee,  then  should  the  estate  taile  be 
discontinued,  and  a  new  reversion  gained  by  wrong:  but  if  it  be 
construed  for  the  life  of  the  tenant  in  taile,  then  no  wrong  is 
wrought.  And  it  is  a  generall  rule,  that  whensoever  the  words 
4E.a.  Wast.ii.  of  a  deed,  or  of  the  parties  without  deed,  may  have  a  dou- 
'7£«3-  7-        ble  intendment,  and  the  one  standeth  with  law  and 

P«!l  *76.i)      **"  ri&ht»  and  the  other  l*  wongfull  and  against  law,  ["42. "1 

the  intendment  that  standeth  with  law  shall  be  taken.     lb.  J 

Secondly,  The  law  more  respecteth  a  lesser  estate 
by  right,  than  a  larger  estate  by  wrong ;  as  if  tenant  for.  life 
in  remainder  disseise  tenant  for  life,  now  he  hath  a  fee  simple, 
but  if  tenant  for  life  die,  now  is  his  wrongfull  estate  in  fee  by 
judgment  in  law  changed  to  arightfull  estate  for  life* 
19  H.  6.  If  a  man  retaine  a  servant  generally  without  expressing  any 

7  H.  4.  3a.         time,  the  law  shall  construe  it  to  be  for  one  yeare,  for  that 
7  E  q"  66         retainer  is  according  to  law.  Vid.  83  E.  3.  cap.  1,  Ac,  (i>     To 
18  E  3.  60.       8flut  UP  I*"8  point  it  hath  been  adjudged,  that  where  tenant! 
93  E.  3.  c  1,     hi  taile  made  a  lease  to  another  for  terme  of  life  generally,  andi 
&c.  after  released  to  the  lessee  and  his  heires,  albeit  betweene  thej 

1  a  v ' 4#  44*       tenant  in  taile  and  him  a  fee  simple  passed,  yet  after  the  death 
3      3*  *3>  34»    0f  tne  leggee  -|-  the  entry  of  the  issue  in  taile  was  lawfull ;  which 

could  not  be,  if  it  had  been  a  lease  for  the  life  of  the  lessee,  for 
then  by  the  release  it  had  beene  a  discontinuance  executed  (a). 
But  let  us  now  returne  to  Littleton. 

t  Jt  teems  that  lessee  u  here  buertedfor  lessor.  06CI. 


•  <n)  Vid.  8  E.  3.  3.     A.  lessee  for  life  makes  lease  to  B.  and  C.  on  con- 
dition that  if  they  die  leaving  A.  then  the  land  shall  revert  to  A.  'without : 
determining  any  estate  certain  in  the  grant.     All  the  estate  passes  under  the 
conditioner  in  praecipe  A.  xvas  not  received  on  default  ofB.  and  C.  Hal.  MSS* 
—[Note  246.] 

(i>  Mr.  Harrington  calls  this  a  supposed  statute,  because  the  interventj 
of  the  commons  is  not  mentioned  ;  and  the  introductory  part  seems  to  jusctf, 
the  observation ;  for  the  style  is  like  that  of  an  ordinance  of  the  king  in 
council :  the  words  being  that  the  king  cumpralatis  nobilihus  et  peritis  et  a&s 
sibi  assistentibus  deliberationem  habuit  et  tractatum  ;  de  quorum  unamrni  consUio 
ordinavit.  See  Observat.  on  Ant.  Stat.  2d  ed.  206.  However,  the  23  E.  3. 
appears  to  have  been  always  treated  as  a  statute,  and  Fitzherbert,  in  his  com- 
mentary upon  the  writ  founded  upon  it,  calls  it  by  that  name.  Fitzh.  Nat.  Br. 
167.  B. — [Note  247.] 

(2)  That  is,  if  the  lease  was  for  the  life  of  the  lessee  it  would  be  a  discon- 
tinuance for  life,  and  the  tenant  in  tail  would  thereby  raise  in  himself  a  new 

reversion 


V 
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Sect*  57* 

A  ND  it  is  to  be  understood,  that  there  is  feoffor  and  feoffee,  donor 
^  and  donee,  lessor  and  lessee.  Feoffor  is  properly  where  a  man 
tofoffes  another  in  any  lands  or  tenements  in  fee  simple,  he  which  maheth 
tie feoffment  is  called  the  feoffor,  and  he  to  whom  the  feoffment  is  made 
is  called  the  feoffee.  And  the  donor  is  properly  where  a  man  aiveth 
eertaine  lands  or  tenements  to  another  in  taile,  he  which  maheth  the  gift 
w  called  the  donor,  and  he  to  whom  the  gift  is  made  is  called  the  donee. 
And  the  lessor  is  properly  where  a  man  letteth  to  another  lands  or  tene- 
ments for  termecjlife,  or  for  terms  of  years,  or  to  hold  at  will,  he  which 
maheth  the  lease  is  called  lessor,  and  he  to  whom  the  lease  is  made  is 
oalled  lessee.  And  every  one  which  hath  an  estate  in  any  lands  or  tene- 
ments for  term  of  his  owne  or  another  man's  life,  is  called  tenant  of 
freehold,  and  none  other  of  a  lesser  estate  can  have  a  freehold:  but  they 
*fa  greater  estate  have  a  freehold;  for  he  in  fee  simple  hath  a  freehold, 
end- tenant  in  taile  hath  a  freehold,  §*c. 


THIS  and  the  rest  that  follow  in  this  Chapter  concerning  the 
description  of  feoffor  and  feoffee,  donor  and  donee,  and  lessor 
•4  lessee,  are  evident. 

*  And  it  is  to  be  understood,  that  thereis feoffor  and  feoffee,  tfd* 

PUe  Sect.  2,  where  a  light  touch  is  given  who  may  purchase. 

Now  somewhat  is  to  beaaid,  who  have  anility  to  enfeoffe,  &c.  and 

>SNrj  be  a  feoffor,  donor,  lessor,  &c.  Whosoever  is  disabled  by  the 

>on  law  to  take,  is  disabled  to  infeoffe,  &c.  But  many  that 

capackie  to  take,  have  no  abilrtie  to  infeoffe,  &c  as  men  Bracton,  lib.  5. 

of  treason,  felony,  or  of  a  praemunire,  aliens  borne,  the  {j*.*^ 


traitors,  felons,  &c.  "he  that  hath  offended  against  ?££  j  {*; 
statutes  of  '  praemunire,  after  the  offences  committed  (3)  if  at-  <*.  3.' ami  lib.  6. 
idersensue,  ideots,  madmen,  a  man  deafe  dumbe  and  blinde  (a)  ca.  39, 40. 
h»  nativity,  a  feme  covert,  and  infant  (4),  a  man  by  dures ; 

for 


erskm  in  fee,  and  the  release  by  passing  such  new  reversion  in  fee  to  the 

tinuee,  would  merge  hi*  estate  for  Jife  and  make  it  a  fee  executed ;  which 

ement  of  the  estate  for  life  would  proportionably  enlarge  the  discon- 

ce  for  life,  and  so  make  it  a  discontinuance  in  fee  as  much  as  if  the  first 

eyance  by  die  tenant  in  tail  had  been  for  that  estate.    See  further  on  this 

ject,  post  Sect.  620. — [Note  248.] 

As  to  conveyances  made  by  felons  or  by  offenders  against  the  statutes 
unite  between  indictment  and  attainder,  see  W.  Jo.  217*  Cro.  Cha.  1 72,. 
Wils.  vol.  1.  part  2.  page  219. 

A)  See  the  authorities  in  tit.  Deaf,  Dumb,  and  Blind,  7  Vin.  323,  and 
file  Hist.  P.  C.  34. 

4)  There  is  an  important  difference  between  the  deeds  of  femes  covert 
infants.  Those  of  the  former  are  always  void ;  but  those  of  the  latter 
sometimes  void*  and  sometimes  only  voidable.  As  to  the  distinction  between 
*  and  voidable  in  the  case  of  deeds  by  infants,  see  a  case  in  Burr.  4.  part  3. 
1794,  in  which  the  court  held  a  conveyance  by  lease  and  release  by  an  in- 
#  It  to  be  voidable  only.  See  further  post.  Sect.  259.— [Note  249.] 
>**#*-•  w  4 
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for  the  feoffments,  Ac.  of  these  may  be  avoyded.  But  an  here- 
*  H.  5.  ct.  7.  ticke,  though  he  be  convicted  of  heiesie,  a  leper  removed  by  the 
whiuV*  rww.  kng's  writ  ™°m  the  *°ciety  of  men,  bastards,  a  man  deafe  dumbe 
£nd  Stod.  -  or  blwAe,  »°  *■*  ne  h**  understanding  and  sound  memory, 
lib.  ft.  ct.  99.  albeit  he  expresse  his  intention  by  signes,  villaine  of  a 

E43.~j  common  *9*  person  before  entrie,  or  the  like,  may 
*  I  infeoffe,  &c. 
l-j  a- J       [a]  AllfeoffinenU,gia»,granU,  and  leases  by  bishops, 

i*&  not  albeit  they  be  con6rmed  by  the  deane  and  chapter,  by  any  of 

printed.  tne  colledges  or  halls  in  either  of  the  Universities,  or  elsewhere, 

14  £!.  ca.  10.  deans  and  chapters,  master  or  gardian  of  any  hospital,  parson, 
13  El.  ca.  ii.  vicar,  or  any  other  having  spirituall  or  ecclesiastical  living,  are 
*8  £1.  ca.  fto.  gjgQ  t0  ^e  avoyded ;  [6]  and  all  the  said  bodies  politique  or  cor- 
[6]4CoJ76?ifto.  P°rate  are  hy  the  statutes  of  the  realm  disabled  to  make  any 
6  Co.  6.  14.  '  conveiances  to  the  king,  or  to  any  other,  as  it  hath  been  ad- 
6  Co.  37.  judged :  which  statutes  have  bin  made  since  Littleton  wrote  (1 ). 

"  C?'  ,67 v>  **  ls  provided  [c]  by  the  statute  of  Magna  Ckarta,  quod  nullus 

fife  cL«  IUhT  homo  det  <**  C4etero  a™&&*  dicui  «  tcrrd  sud  quamut  de 

Vide  Lett,  de  rtsiduo  terra  sua  posset  sufficient'  fieri  domino  Jeodi  seroitium  ei 

VY.  a.  ca.  41.  debitum  qubdperttnet  ad  feodum  Ulud.    Upon  which  act  I  have 

[r]  Magna  heard  great  question  [rfj  made,  whether  the.  feoffments  made 

Cliaru,  cap.  33.  agajngt  that  statute  were  voydable  or  no ;  and  some  have  said 

•ectTft! Ctf>  5  tnat  ^e  ^atute  intended  not  to  avoyd  the  feoffment,  but  impli-* 

Glanvii.  lib.  7*  cite  to  direct  the  tenure,  viz.  that  the  tenant  should  not  infeoffe 

ca.  1.   t  another  of  par  cell  to  hold  of  the  chief  lord  (that  is  of  the  next 

»™t&flb&'  l°r&)  DUt  t0  no^  °f  himselfe,  and  then  the  lord  may  distreine  in 

Kfeta,  lib.  3?"  eve«e  p*1*  f°r  his  whole  service  without  any  prejudice  uato  him. 

cap.  3.  But  this  opinion  is  against  [e]  the  authoritie  of  our  bookes,  and 

[d]  Vide  an  ex*  against  the  said  statute  of  Magna  Charta.  For  first  it  is  agreed 

cellem  declar*,  in  10  //.  7,  that  as  well  before  the  statute  as  after,  a  tenant 

iTodiW  Wh'Ch  h<?d  tW°  aCFeS  mi^ht  haVe  ftliened  one  of  *•  aCEefl  to 

contra  Rece,  no^  °^  mn>>  and  notwithstanding  the  lord  might  have  distrained 

Trin.E.  1,  foi.a.  in  which  of  the  acres  he  would  for  his  whole  services;  and  rea- 

iix'lheaaur.  son  teacheth  that  before  that  statute  a  tenant  could  not  have 

Nott.  &  Derb.  aliened  parcell  to  hold  of  the  chiefe  lord ;  for  the  seignory  of- 

10  H.^' '  *K  tne  ^ord  was  eQtire>  *°r  tne  which  the  lord  might  distrainein  the 
fd.  10.  b.  whole  or  in  any  part,  and  which  the  tenant  by  his  owne  act  can-, 

38  E-  3*  not  divide  to  the  prejudice  of  the  lord  to  barre  him  to  distraine 

Avowry.  255.  m  any  p^t,  for  his  services,  as  he  should  doe,  if  he  should  en* 
fo'So." PnBr-  feoffe  another  of  parcell  to  hold  of  the  chiefe  lord.  But  the 
a  E.  4.  i*.         tenant  might  have  made  a  feoffment  of  the  whole  to  hold  of  the 

chiefe  lord,  for  there  no  prejudice  ensued  to  the  lord  (a)*    Others 

have 


(1)  And  in  case  of  corporation  aggregate,  as  dean  and  chapter,  ike  lease  is  void 
against  the  dean  tuho  makes  the  lease.  M.  13  Car.  B.  R.  Lloyd  and  Gregory* 
But  U  is  otherwise  in  the  case  of  a  sole  corporations/or  there  it  is  void  only  against \ 
the  successor.  M.  44  Eliz  C.  B.  Saunders  s  case.  Hal.  MSS, — See  the  ob-1 
servation  on  the  case  of  Lloyd  and  Gregory,  post  45.  a.  As  to  conveyances 
by  corporations  before  the  restraining  statutes,  see  post.  44.  a.  and  103.  a— 
[Note  250.] 

(2)  This  assertion  has  been  controverted,  as  repugnant  to  the  feudal  notions 
of  alienation,  and  inconsistent  with  any  reasonable  construction  of  the  statute 
quia  enwtores  terrarum.  Wright's  Ten.  155.  Dalrympl.  Hist.  Feud.  Prop.  80. 
and  Sulliv.  Lect.  418.  In  fact  the  history  of  our  law  with  respect  to  die 
powers  of  alienation  before  the  statute  of  quia  emptores  terrarum  is  very  much 

involved 
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fctvesaid,  and  they  said  truly,  that  the  intention  of  the  statute 
was,  that  the  tenant  could  not  alien  narcell  (which  might  turn 
to  the  prejudice  of  the  lord)  without  his  assent,  and  this  appear* 

etb  deerly  by  the  Mirror.   And  by  this  statute  the  king  tooke  Minor,  cap,  5. 

benefit  to  have  a  6ne  for  his  licence,  before  which  statute  no  fine  "*'*  •■ 

far  afenatbn  was  due  to  the  king.  For  it  is  If]  adjudged  that  *T*'  **  * 

far  an  alienation  in  time  of  Henry  the  second^  no  fine  was  due ;  r  J£    ~  . 

and  it  appeareth  in  our  bookes,  that  if  an  alienation  had  beene  p.  ^7.      " 

nade  before  so  H.  3,  no  fine  wasdue  to  the  king  for  alienation  (3).  so  Ass.  p.  1 7. 

Now  it  is  to  be  observed,  that  oftentimes  for  the  better  under-  *o  E-  3- 

standing  of  our  bookes,  the  advised  reader  must  take  light  A*^Tr*' l*6' 

from fcistorie  and  chronicles,  especially  for  distinction  of  times.  vldeSuui/.6 

And  therefore  Matthew  Paris  (who  in  his  Chronicle  reciteth  39, 39. 

Magna  Charta)  (4)  testifieth  that  king  Henry  the  third  by  evill  Matt.  Paris. 

coanseU  (and  especially,  as  the  truth  was,  of  Hubert  de  Burgo  Walsingh»m, 

then  chiefs  justice)  sought  to  avoyde  the  Great  Charter  first  y(d?k  w  „ 

Alordane.  53.     Magna  Charta  there  Touched,  which  was  the  charter  oi'  King  John, 
for  it  was  cited  before  9  H.  3. 

granted 

involved  in  obscurity.  See  Bract,  lib.  2.  cop.  19.  where  the  author  inquires, 
iiUle,  cm  datum  est,  rem  datam  ulterius  dare  posset.  See  also  Bract,  lib.  2. 
cap.  5.  and  Staunf.  Praerog.  cap.  7  —[Note  351 .] 

(3;  Tfota,  for  seizure  of  serjeanties  aliened  without  license,  it  seems  that  it 
«*»  the  ancient  law.  Vid.  Roger  Hoveden,  783.  It  was  one  of  the  articles  inter 
capitula  coronae  R.  1 ,  de  seriantiis  alienatis,  and  so  it  still  continues.  Claus. 
7  Johann  m.  1 1 .  precept  to  seize  serjantias  theinagia  et  dengagia  tent,  de  honore 
Lancaster  alienat.  post  primam  coronation.  H.  2.  Vid.  T.  7  £.  1.  Coram  rege 
Gilbertus  de  Clare  comes  Gloucester  impeached  for  alienation  made  to  his 
father.  Vid.  34  £.  3.  71.  special  custom  to  alienate  without  license.  Videtur  per 
Rot.  Pari.  29  E.  3.  n.  1 8.  quoad  other  tenures  than  serjanties  the  prerogative 
began  in  the  time  of  Edward  the  first.  Nota,  it  seems,  that  the  statute  o^quia 
emptores  takes  away  licenses  and  pardons  of  alienations  in  case  of  tenure  of  a 
subject.  Yet  see  14  H.  4.  4.  recordare  longum  for  custom  of  the  honour  of 
Gloucester,  and  Rot.  Pari.  38  H.  6.  n.  29.  pro  ducatu  Cornubise  ubi  such  a 
custom  Rot.  Pari;  8  E.  2.  m.  7.  in  scedula  pendente  dorso.  "  Accord  est  et 
"  assensu  per  archevesques  evesques  abbes  priores  countes  et  barons  et  autres 
u  du  realme  in  parlement  le  roy  summons  a  Westminster  octab.  Hill.  8  E.  2. 
"  que  eux  desormes  nul  fine  demandront  ne  prendront  des  frankhomes,  pur 
a  entrer  terres  et  tenements  que  sont  de  leur  fee,  issint  totes  vovez  que  per 
*  tiel  feoffments  ils  ne  soient  pas  eloignes  de  leur  services  ne  leur  services 
u  dedits."  Hal.  MSS. — From  lord  Hale's  observing,  that  the  crown's  right 
of  seizure  for  alienation  of  serjanties  without  license  still  continues,  it  seems, 
that  his  note  on  the  subject  was  written  before  the  12  Cha.  2.  c.  24,  which 
converts  tenures  by  knight  service  into  socage,  and  takes  away  fines  of  aliena- 
tion.    See  post.  43  b.  n.  2. — [Note  252.] 

(4}  Note  pro  carta  de  libertatibus. — Carta  regis  Johann.  proclamata  19 
lJunii  17  Johann.  apud  Runimede,  Pat.  17  Johann  m.  33.  dorso.  Carta  de 
libertatibus  sub  H.  3.  magna  scilicet  de  libertatibus,  et  minor  sive  de  foresta, 
jfroctafctantur  8  Maii  9  H.  3,  prima  pars  claus.  9  H.  3.  m.  14.  dorso  interrupt, 
et  cancel].  Matth.  Parts  sub  anno  1227,  pag.  336,  but  afterwards  confirmed  by 
H-  3.  Rex  confirmat  "  omnes  libertates,  &c.  contentas  in  cartis  quas  fecimus 
*'  cum  minoris  aetatis  essemus  tarn  in  magna  carta  quam  in  carta  de  foresta.'' 
Cart.  21  H.  3.  n.  4.  confirmatur  per  stat.  Marlbr.  cap  5.  et  tunc  primum  devenit 
statutum,  viz.  5*  H.  3.  Hal.  MSS.  —See  a  most  accurate  history  of  the  magna 
charta  of  king  John  and  that  of  Hen.  3,  in  the  introductory  discourse  t:> 
Mr.  justice  Blackstone's  valuable  edition  of  the  charters.*- [Note  253?]     .    - 
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granted  by  hit  father  king  Joftx,  and  afterwards  granted 
confirmed  by  himselfe  in  the  niath  of  Henry  the  third,  for 
that  as  he  the  said  king  John  did  grant  it  by  dares,  and  the* 
he  himselfe  was  within  age  when  he  granted  and  confirmed  iu 
But  forasmuch  as  afterwards  the  said  king  Henry  the  third,  in 
the  twentieth  yeare  of  his  raigne,  at  what  time  he  was  nine  and 
tweatieyearesold,  did  grant  and  confieme  the  said  Great  Charter; 
for  that  cause,  to  put  out  all  scruples,  is  the  twentieth  yeare  of 
Henry  the  third  named,  albeit  in  law  the  king's  charter  granted 
in  the  ninth  yeare  of  Henry  the  third  was  of  force  and  vahdttie, 
notwithstanding  his  nonage  (a),  for  that  in  judgement  of 

[43.1  ^w  the  king,  a*  lung,  online*  be  said  to  be 
b.  J  for  when  the  royall  bodie  politique  of  the  king'  doth 
meete  with  the  naturall  capacity  in  one  person,  the  whole 
bodie  shall  hare  the  quatitie  of  the  royall  politkjue,  which 
is  the  greater  and  more  worthy,  and  wherein  is  no  mmoritie(i)» 
so  An.  pL  17.    For,  omne  majus  trahit  ad  se  quod  est  minus.    And  it  is  to  be 
by  Skipwith.      observed,  that  no  record  can  he  found,  that  either  a  licence  of 

slifaiisii  was  sued,  or  pardon  for  alienation  was  obtained  for 
an  slfonstifrn  without  licwiro  at  any  time-  before  thft  twentieth- 
yeare  of  Henry  the  third,  and  it  is  holden  in  the  twentieth 
of  Edward  the  third,  that  a  licence  for  alienation  grew  by 
this  statute. 

Now  in  the  case  of  a  common  person  it  was  the  common 
opinion,  that  if  the  tenant  had  aliened  any  parcell  contrary  to 
the  said  act,  that  he  himselfe  was  bound  by  his  owne  act,  but 
Biit.  &  »8. 88.  that  his  heire  might  have  avoyded  it ;  ami  in  the  king's  case 
l86' '??' S46*  many  held  the  same  opinion.  For  Britton  saith,  ne  counts,  ne 
IU  is  ca*7  oarons,  ne  chvoaler,  ne  Serjeants,  que  teignont  en  chiefe  de  nous  ne 
Ftota,  fib.  &  purr*  my  dismember  nous  fees  sauns  licence  :  cue  nous  nepuissent 
cttp.80.aco,  per  droit  engettre  les  purchasers,  Sfc.  And  herewith  agreeth 
90  £.  3.  Fleta,  and  our  boekes.      But  now  by  the  statute  i  E.  3. 

^*\13ttli  c.  12.  &  34  22.  3.  c.  15.  although  the  king's  tenant  in  chiefe  or 

14  e!a.  Qotre    ^f  grand  serjantie  doe  alien  all  or  any  part  without  licence, 
fcnp*  46*  ye*  *8  ^here  not  any  forfeiture  of  the  same,  but  a  reasonable 


m  eTsu  ca.  16.  °$  tn  Cfl!/7We»  oeing  anenea  witnout  licence,  was  seized 

•  Co.  Si,  to.  «*  forfeited.  And  in  the  case  of  a  common  person,  the  statute 
in  Seignior  *  of  18  E.  I,  De  quia  emptqres  terrarum  hath  made  it  cleare,  for 
Cromwdl'icase.  this  hath  in  effect  as  to  the  common  persons  taken  away  the 
Btgi»t.  Jut.  let  taid  statute  of  Magna  Charta,  cap.  3a,  for  thereby  it  is  provided, 
brevet  de  one*  quod  liceat  unicuiqueJibcro  homini  terras  suas  seu  tenementa  sua, 
rand'  pro  rata  S€U  partem  inde  ad  voluntatem  suam  vendere,  ita  qubdjeqffatus  ' 
portionc.  teneat,  Sfc*  de  capitali  domino.     And  .herein  are  clivers  notable 

points  to  be  observed.  First,  that  this  word  liceat  proveth  that 
the  tenant  could  not,  or  at  least  wayes  was  in  danger  to 
alien  parcell  of  his  tenancy,  &c.  upon  the  said  act  of  Magna 
Charta.  Secondly,  that  upon  the  feoffment  of  the  whole,  the 
tenant  shall  hold  of  the  chiefe  lord.    Thirdly,  that  the  tenant  ; 

might  1 


(a)  3  Inst,  and  case.  £.  3.  Keilw.  138.    4  Inst.  209.    Cas?  of  Dutcby  of  \ 
Lancaster,  Plow,  si 2.  where  the  subject  is  fully  discussed.  [ 

<i)  See  this  subject  considered  at  large  in  the  case  of  the  dutcby  of  Lan- 
caster, Plowd.  ai4,  and  in  WiUion  and  Berkley,  Plowd.  234. 


\ 
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nigirt  iatfeoffetm  of  put  to  hoH  pr*  particda  of  the  chiefe 
lord.  But  this  act  (the  king  being  not  named)  doth  not  take 
away  the  king's  fine  due  to  him  by  the  statute  of  Magna 
CharU{*). 

"  Freehold."    Here  it  appeareth  that  tenant  in  fee,  tenant  in  (Plowd.  561.  b. 
taile,  and  tenant  for  life,  are  said  to  hare  a  frankteaement,  a  §p*0 
fteehohl,  so  called,  because  it  doth  distinguish  it  from  termea  £™,™' ll**  *° 
of  yeares,  chattels  upon  incertaine  interests,  hmds  in  vitienaget  Brit.  cap.  3a. 
a*  customary  or  copyhold  lands.    Ubermn  autem  tenementum  &  47. 
dwaur  ad  differentiam  villenagu,  et  villanorum  qui  tenent  viUe~  Bracton,  lib.  4. 
natritn*)  quia  mm  habent  actionem  nee  assisam.  Sec.  item  aubdsit  £**?'   •  .. 
JLetZm  ttemm, hoc <*,  nteneat mmmealL, ntfZar*u  £*$  JodK- 
et  ad  termhum  vd  stent  creditor  ad  vadium.    And  note  that  te*       ' 
Bant  by  statnte  merchant,  statute  Maple,  erefegit,  are  said  to  ^.a^ca^is! 
hold  land  at  Uberum  tenementum  until  their  debt  be  paid ;  and  stat.de  mcr- 
yefc  in  troth  they  (as  hath  beene  said)  have  no  freehold,  but  a  catortbut, 
chattfe,  which  shall  go  to  the  executors,  and  the  executors  also  •■•  «3  R  *• 
if  ihey  be  ousted  shall  Have  an  assise.  But  f  «*>  is  siramtafflnary,  ?Z  £*  *- *' g' 
Because  they  shall  by  the  statutes  have  an  assise  as  tenant  of  ¥^t  g.  I7g. 
me  freehold  shall  have,  and  to  that  respect  hath  a  similitude  of  (Ante  4*.  a.) 
a  freehold,  hut  nuUum  simile  est  idem  (3). 


Chap.  7.    Tenant  for  terme  of  yeares.    Sect.  58. 

HTENANT  for  terme  of  yeares  is  where  a  man  letteth  (km,  home 
**  leesa)  ionds  &r  tenements  to  another  for  terme  of  certaine  yeares, 
after  the  number  of  yeares  that  is  accorded  between  the  lessor  and  the 
lessee.  And  when  the  lessee  entreth  by  force  of  the  lease,  then  is  he 
tenant  for  tearme  of  yeares ;  and  if  the  lessor  in  such  case  reserve  to  him 
ayearely  rent  upon  such  lease,  he  may  chusefor  to  distrainefor  the  rent 
in  the  tenements  letten,  or  else  he  may  have  an  action  of  debt  for  the 
arreraaes  against  the  lessee.  But  in  such  case  it  behooveth,  that  the 
lessor  be  seised  in  the  same  tenements  at  the  time  of  his  lease ;  for  it  is 
a  good  plee  for  the  lessee  to  say,  that  the  lessor,  had  nothing  in  the  tene- 
ments at  the  time  of  the  lease,  except  the  lease  be  made  by  deedindented, 
in  which  case  such  plee  lieth  not  for  the  lessee  to  plead. 

"  WHERE  a  man  letieth  (lou  home  lessa)  lands,  #c.M  Lessa 

and  lease  is  [a]  derived  of  the  Saxon  word  leapum,  or  M  Mirror, 
leasum,  for  that  the  lessee  oommeth  in  by  la wf till  meanes;  [b]  and  S?P*  **  1*5£  '7* 
dimittere  is  in  French  laysser,  to  depart  with  or  forgoe.  ca^a&Vlib.^ 

fol.  220.    Fleta,  lib.  3.  cap.  id.  Sc  lib.  5.  cap.  34.  [fc]  For  the  word  (dhnitto) 

.ee  Sec*.  531.  When 


Ml' 


(2)  Fines  for  alienation  are  taken  away  as  well  from  the  king  as  from  all 
hers  by  the  13  Cha.  2.  chap.  24. .  But  the  statute  saves  fines  tor  alienation 
le  by  the  customs  of  particular  manors,  other  than  fines  for  alienation  of 
rids  holden  oc  the  king  in  capite  — See  further  on  the  subject  of  alienation. 
Inst.  65  501.    Vin.  Abr.  tit.  Alienation.     Sulliv.  Lect.  page  159,  and  41 8, 

i  the  book  cited  in  fol.  43.  a.  note  2, — [Note  954.] 

(3)  See  3  Preston's  Convey.  168. 


[' 


44.*.]        Of  Tenant  for  yeares.      L.  1.  C.  7.  Sect  58* 

When  Littleton  wrote,  many  persons  night  make 
44  H  leases  for  yeares,  or  for  life  or  &*  lives  at  their  will 
*  J  and  pleasure,  which  now  cannot  make  them  finne  in 
law.    And  some  persons  may  now  make  leases  for 
yeare8,  or  for  life  or  lives  (observing  due  incidents),  finne  and 
good  in  law,  who  of  themselves  could  not  so  doe  when  Littleton 
[c]  3a  H.  8.      wrote,  and  this  by  force  of  divers  acts  of  parliament  [c] ;  as 
<*.  a&  namely  39  H.  8.  1  Eliz.  13  EUx.  18  Eliz.  and  1  Jac.  Regis,  of 

1  F":  c^i1^'*  which  statutes  one  is  enabling,  and  the  rest  are  disabling. 
iTtKridge°-  When  Littleton  wrote,  bishopoes  with  the  confirmation  of  the 
rant.  deane  and  chapter,  master  and  fellowes  of  any  colledge,  deanet 

18Eijs.ccp.11.  and  chapters,  master  or  gardian  o£  any  hospitall,  and  his 
18 :  EUs.  cap.  6.  brethren,  parson  or  vicar  with  the  consent  of  the  padrone  and 
1  Jac  c»p.  3.      ordinary,  archdeacon,  prebend,  or  any  other  body  politique 

spirituall  and  ecclestasticall  ( concurrent ibus  hiss  qua  in  Hire 
requirunturj  might  have  made  leases  for  lives  or  yeares  without 
5  Co.  w«  case  limitation  or  stint.  And  so  might  they  have  made  gifts  in  taile 
de  eccletiMtical  q,.  states  in  fee  at  their  will  and  pleasure,  whereupon  not  onely 
j&^agdalen*  Sreat  decay  of  divine  service,  but  dilapidations  and  other  in* 
Colledge  cue  conveniences  ensued,  and  therefore  they  were  disabled  and 
Leresojtede  restrained  by  the  sayd  acta  of  1  Eliz.  13  Eliz.  and  §Jac.  Regis 
8*™m  •**■?»  to  make  any  state  or  conveyance  to  the  king  at  all,  or  to  the 
A  Sid!  rfe.)  8UDJect »  but  th€re  *8  excepted  out  of  the  restraint  or  disability, 
*       *  leases  for  three  lives,  or  one  and  twenty  yeares,  with  such 

reservation  of  rent,  and  with  such  other  provisions  and  Jimita- 
(Cro.  Chm.  16.  tions,  as  hereafter  shall  appeare.  Also,  they  may  make  grants 
47. 60.  of  ancient  offices  of  necessity  with  ancient  fees,  concurrentibus 

PolP°*f  ^u  *'**  ^tue  *nJure  requiruntur*  for  those  grants  are  not  within  the 
4  Mod.  16/  statute  of  3a  H.  8,  but  by  construction,  they  are  not  restrained 
Fbwb,  191)199,  by  the  statutes  of  1  Etiz.  or  13  EUx.  because  these  ancient 
193*  offices  be  of  necessity,  and  with  the  ancient  fees,  and  so  no 

Cro.  Cha.  48.      diminution  of  revenue  ( 1 ). 

Cro.  Jac  173.)  v  '  rjv^^ 

(l)  Vid.  3Q  Eliz.  Case  of  the  bishop  of  Chester,  who  had  anciently  used  to 
have  a  counsel  who  had  a  fee.    This  grantable  by  the  bishop  with  consent  of  dean 
and  chapter.    Nota,  though  it  be  not  an  office  of  time  which*  Sfc.  yet  grantable, 
if  qf  necessity 9  as  in  the  case  of  the  bishop  of  Gloucester  founded  within  time  of 
memory.     M.  1  Car.  C.  B.     Crook,  n.  8.     Cook  and  Young.    Vide  that  it  u 
holden*  that  though  it  be  a  new  office*  yet  if  necessary,  and  the  fee  is  reasonable, 
being  confirmed  tt  shall  bind  the  successor ;  and  vide  the  grant  of  ancient  office 
and  fee*  with  the  addition  of  a  new  fee*  which  notwithstanding  seems  gsod,  because 
the  office  is  antienU  M.  a  Car.  C.  B.     Crook,  it.  7.  Gees  case.    ifi^kmUg^j 
usual  to  grant  an  antient  office  to  one  only,  a  grant  to  two  is  not  goorf.^BlHH 
it  has  been  once  granted  to  two*  or  granted  in  reversion  before  the  statute  lEfi? 
then  it  shall  be  intended  to  have  been  usually  so  granted*  and  such  grant  to  two 
or  in  reversion  shall  bind  the  successor.    T.  8  Car.  B.  R.  Crook*  n.  2.      Walker 
and  Lamb.    M.  8  Car.  B.  R.    Crook*  n.  19.    Young  and  Steele*  concerning  the 
official  and  commissary  of  the  bishop  of  Lincoln  and  the  register  of  the  bishop  of 
Rochester.    Hal.  MSS. — Ley,  75,  is  contrary  to  Gee's  case  cited  by  lord  Haie 
— See  further  as  to  the  grant  of  offices  by  ecclesiastical  persons.  New  Abr# 
Offices*  D.     See  also  in  Burr,  part  4.  vol.  1.  page  219,  the  case  of  sir  John 
Trelawhey  and  the  bishop  of  Winchester,  in  which  the  court  held,  that  a 
office  and  fee  which  existed  before  the  1  st  of  Eliz.  are  not  wi^sjn  the  restraint 
of  that  statute,  but.that  they  may  be  granted  as  before  the  statute,  and  tht 
the  utility  or  necessity  of  the  office  is  not  more  material  since  than  if 
before.— {Note  255.]  "  **  Wa» 
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(Cro.Cba.96*        fifthly,  it  most  not  exceed  three  live*,  or  one  tod  twenty 

Cm.  Ja.  lift.  yearn,  from  the  making  of  it,  but  it  may  be  for  a  lesser  term* 

|7*v  w  fewer  lives, 

Sixthly,  it  mutt  bo  of  lands,  tenements,  or  hereditament!, 
manurable  or  corporeal!,  which  are  necessary  to  be  letten,  and 

d]  6  Co.  3.  whereout  a  rent  by  law  may  be  reserved,  and  not  [d]  of  things 

cwcl's  case.  g^  |_  ^  gf^ot,  M  advowsons,  fajres,  markets,  franchises,  and 

9?Ai».  sj6"  ***  *■**  whereout  a  rent  cannot  be  reserved  (3). 
14  E.  3.  Scire       Seventhly,  it  must  be  of  lands  or  tenements  which  have  mo* 

facial,  aa.  commonly  beene  letten  to  farme,  or  occupied  by  the  fanners 

10  H-6*  *•  thereof  by  the  space  of  ao  yeares  next  before  the  lease  made, 

(1  Sia\ai6  eo  as  if  it  be  letten  for  11  yeares  at  one  or  severall  times  within 

317. 41!.  '  those  no  years  it  is  sufficient.    A  grant  [e]  by  copy  of  court  roll 

Cro.EUa.70i.  in  fee  for  life  or  yeares  is  a  sufficient  letting  to  farme  within 

1  Lav.  a  is.)  this  statute,  for  he  is  but  tenant  at  will  according  to  the  cos* 

KJL^37'  tome*  and  so  it  is  of  a  lease  at  will  by  the  common  law;  but 

Chapter  of  those  lettmgs  to  farme  must  be  made  by  some  seised  of  so 

Worceater'a  esttv  of  inheritance,  end  not  by  a  gardian  in  chivalry,  tenant 

caaa.  by  the  cuitesie,  tenant  in  dower,  or  the  like  (4). 

5  Co,  6.  Slfhthr,  that  upon  every  such  lease  there  be  reserved  yearly 
SeigiiiorMoant-  during  the  same  lease  due  and  payable  to  the  lessors,  their 
joja'i  caaa.  heirs*  and  successors,  Ac.  ao  much  yearly  farm  or  rent,  or 

more,  as  hath  beene  most  accustomabfy  yielded  or  paid  for  the 
lends,  Ac  within  twenty  yeares  nest  before  such  lease  made  (5> 
Hereby  first  it  appeareth  (as  hath  beene  said)  that  nothing  can 
bedtfruted  by  authority  of  this  act,  but  that  whereout  a  rent 
(Cra.  Jam.  76.)   may  be  lawfully  reserved.     Secondly,  that  where  not  onely  j 

a  yearly  rent  was  formerly  reserved,  but  things  not  annuall,  ai  j 

6  Co.  37»  3&  heriots,  or  any  fine  or  other  profit  at  or  upon  the  death  of  the 
Chapter*  &«W>  yet  if  the  yearly  rent  be  reserved  upon  alease  made  by 
Worcester's  &***  of*****  statute,  it  aufficeth  by  the  expresse  words  of  the 
caaa.  act.    Thirdly,  if  he  reserve  more  than  the  accustomable  rent, 

U  is  good  also  by  the  expresse  letter  of  the  act ;  but  if  twenty 
acres  of  land  have  beene  accustomably  letten,  and  a  lease  11 
made  of  those  twenty,  and  of  one  acre  which  was  not  accus- 
tomably letten,  reserving  the  accustomable  yearely  rent  and  so 

much 

4  Leo*.  78. 1,  assd  4$fi,  and  Mo.  107,  and  die  observations  upon  it  New  Abr. 
Leases,  E.  rule  3. 

(3)  Bid  if  tMes  have  been  usually  let  to  jam,  they  cannot  be  leased/or  tije 
to  bend  the  successor ;  but  they  may  be  leased  for  £1  years,  rendering  the  antient 
rami,  and  it  shall  bind  the  successor.  Af 0.778.  T.  flJac.  B.R.  Adjudgedi* 
Danny  s  case*  and  the  rent  goes  xoith  the  reversion.  Note,  it  wu  the  case  of  the 
precentor  of  Pouts.  Hal.  MSS— See  New.  Abr.  Leases,  E.  rule  5,  wher^ 
many  authorities  are  eked  to  prove  this  difference  between  leasing  tithes  fof 
lire  and  for  years,  and  that  in  the  latter  case  the  lease  will  bind  the  successoi 
because  he  may  have  debt  for  the  rent,  which  will  not  lie  for  him  on  a  free 
held  lease,     fiut  the  distinction  is  no  longer  of  any  importance ;  for  th 

5  &  3*  e.  17.  makes  leases  of  tithes  and  other  incorporeal  hereditaments  b; 
ecclesiastical  persons,  whether  for  lives  or  for  years,  as  good  as  if  the  lease 
were  of  oorpoaeal  hereditaments,  and  rives  action  of  debt  to  the  successor  ■"■ 
for  rent  reserved  on  freehold  leases— [Note  259.]  *\ 

(4)  Lease  by  the  king  during  vacancy  of  bishopri  £ 
B.  R.     Denny  s  case.     Vid.  Dy.  271.     Hal.  MS                       «  J 

(5)  6  Rep.  37.    T.  3  Jac.  Crook,  n.  6.    Hal.  i  i    >         c  Uo.  Jam.  76. 


L 1.  a  7.  Stecu 58.     Of  Tenant  for  yeares.        [44~b. 

modi  more  as  exceeds  the  value  of  die  other  acre,  this  lease  is  5  Co.*. 

not  warranted  by  the  act,  for  thai  the  accustomabie-rent  is  not  **>gn*or  Mount- 

reserved,  seeing  part  was  not  accustomably  letten,  and  the  rent  %q£  £!**' 

wueth  oat  of  the  whole.    Fourthly,  if  tenant  in  taile  let  part  (a) 

of  the  land  accustomably  letten,  and  reserve  a  rent  pro  rata*  or 

more,  this  is  good,  for  that  is  in  substanee  the  accustomable 

rent    Fifthly,  if  two  coparceners  be  tenants  in  taile  of  twenty  f-ord  Mount- 

acres,  every  one  of  equall  value,  and  accustomably  letten,  and  i°y *'*<**> ubi 

they  make  partition,  so  as  each  have  ten  acres,  they  may  make  80pr** 

leases  of  their  severall  parts  each  of  them,  reserving  the  halfeof 

the  accustomable  rent.    Sixthly,  if  the  accustomable  rent  had  (Cro.  Chs.  16, 

beene  payable  at  four  daies  or  feasts  of  the  yeare,  yet  if  it  be  '70 

reserved  yeftrery  payable  at  one  feast,  it  is  sufficient,  for  the 

words  of  the  statute  be,  reserved  yearely. 

Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  Detoe  and 
of  vast    therefore  if  a  lease  be  made  for  life,  the  remainder  CH*"  °f 
Ar life,  Sec  this  is  not  warranted  by  the  statute,  because  it  is  ^"^JbUupra. 
dispunishable  of  waste.     But  if  a  lease  be  made  to  one  during        ' 
usee  lives,  this  is  good,  for  the  occupant,  if  any  happen,  shall 
tspsnished  for  waste  (6).    The  words  of  the  statute  be  (seised 
in  die  right  of  his  church),  yet  a  bishop  that  is  seised  jure 
tpiscopatusy  a  deane  of  his  sole  possessions  in  jure  deoanatuSi 
•s  arch-deacon  in  jure  archidiaconat&s,  a  prebendary  and  the 
lie  are  within  the  statute,  for  every  of  them  generally  is  seised 
*j*re  scdesuetf). 

But 


(a)  As  to  consolidating  by  one  lease  and  by  one  reservation,  what  has  been 
before  letten  severally  at  two  several  rents,  it  is  bad  according  to  5  Co.  5.  b. 
though  the  new  rent  be  equal  to  the  old  rents,  and  Id*  ch.bar.  Gilbert  lays  down 
shite  rule  in  Bac.  Ab»  tit.  Lease,  Gwillim's  edit.  See  also  Derby  v.  Hunter, 
ftec  Ch.  357,  and  1  Burr.  12a.  See  further  Cro.  Car.  33;  1  Freem.  179, 
et  seq.  See  also  1  Co.  139,  what  was  said  arguendo  in  Chudleigh's  case.  See 
farther  a  short  case  in  1  Freem.  187.     See  39  &  40  G*  3*  c  41;    and 

Fesrne,  P.  W.  347. 

(6)  Pretend  makes  lease  for  years,  reserving  the  running  of  a  colt,  rendering 
rent.  A  new  lease,  rendering  the  same  rent,  without  reserving  the  running  of 
a  colt%  adjudged  good;  because  quoad  this  it  is  neither  reservation  nor  exception* 
Bat  if  lease  be  of  a  manor  except  the  woods  rendering  rent,  and  after  the  expira- 
tion of  it  there  ts  a  new  lease  rendering  the  same  rent  without  such  exception,  the 
second  lease  is  bad.  T.  18  Jac  B.  R.  case  of  precentor  ofPauVs.  Hal.  MBS. 
--See  also  Gwillim's  Bac  Abr.  tit.  Leases. — [Note  361.] 

(7)  \  id.  for  leases  by  bishop  tenant  in  tail,  cf& — A.  seised  in  taU  of  a  manor, 
.ffiohich  three  acres  fared  of  the  demesnes  had  been  usually  demised  at  5  *.  rent 

mni  tke  residue  not,  demises  the  three  acres  and  also  the  manor  habendum  for 

W  years,  rendering Jbr  the  three  acres  and  all  other  the  premises  therewith  demised 

u  and  for  the  manor  5  L     This  is  good  to  bind  the  issue  for  the  three  acres, 

not  for  the  residue.    H.  37  Eliz.    Tanfield  and  Roger*.— -The  bishop  qfQ* 

*d  of  a  manor,  of  which  one  tenement  was  usually  demised  far  life  at  $s*  rent 

the. manor  usually  at  10s.  rent,  makes  lease  of  the  tenement  for  three  lives, 

$s*  and  afterwards  leases  the  whole  manor  for  three  lives  to  another 

rent,  and  flies.    Ruled,  1.  That  the  reversion  of  the  tenement  passes 

ike  1*5*5  of  the  manor.     3.  And  therefore  that  the  lease  of  the  manor  quoad 

\e  tenement  sk-flnot  bind  the  successor,  because  then  there  would  be  six  lives 

being  for  the  tenement,  and  the  lessee  would  be  dispunishable  of  waste*     3.  It 

mat  ihe  lease  of  the  manor  is  also  voidable,  because  the  rent  issues  also 

out 
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3  E.  6.  i  Mar.  But  a  parson  and  vicar  are  excepted  out  of  the  statute  of 
tit  Leasts.  32  f/.  8,  and  therefore,  if  either  of  them  make  a  lease  for 
rFLacbTioi )  *nree  li***»  &c«  of  lands  accustomably  letten,  reserving  the 
v  "*     9  0      accustomed  rent,  it  must  be  also  confirmed  by  the  patron  and 

ordinary,  because  it  is  excepted  out  of  32  //.  8.  (8),  and  not 
restrained  by  the  statutes  of  prima  or  13  Eliz.  And  what 
hath  beene  said  concerning  a  lease  for  three  lives,  doth  hold 
for  a  lease  for  one  and  twenty  yeares. 

Thus  much  shall  suffice  to  have  spoken  of  the  inabling  statute 
of  32  H.  8,  the  better  to  inable  the  reader  to  understand  both 
this  and  that  which  followes.  Now  to  speake  somewhat  of  the 
disabling  statutes  of  1  Eliz.  and  13  Eliz.  (9),  the  words  of  the 
exception  out  of  the  restraint  and  disability  of  1  Eliz.  are, 
other  than  for  the  terme  of  twenty  one  yeares,  or  three  live*, from 
*  such  time  as  any  such  grant  or  assurance  shall  be  given,  whereupon 
the  old  and  accustomed  yeardy  rent,  or  more  shall  be  reserved  z 
and  to  that  effect  is  tne  exception  in  the  statute  of  13  Eliz* 
First,  it  is  to  be  understood  that  neither  of  these  disabling  acts, 
nor  any  other,  do  in  any  sort  alter  or  change  the  inabling  statute 
of  3a  H.  8,  but  leaveth  it  for  a  pattern  in  many  things  for  leases 
to  be  made  by  others.  Secondly,  it  is  to  be  knowne,  that  no 
lease  made  according  to  the  exception  of  1  Eliz.  or  13  Eliz.  and 
not  warranted  by  the  statute  of  32  H.  8,  if  it  be  made 

T45.1 

(Cro.Etis.874.) 

0  And.  65.)      parson  and  vicar,  but  examples  doe  illustrate.    If  a  bishop  make 

a  lease  for  21  yeares,  and  all  those  yeares  being  spent  saving 
three  or  more,  yet  may  the  bishop  make  a  new  lease  to  another 
for  twenty-one  yeares,  to  begin  from  the  making,  according  to 
the  exception  of  the  statute,  but  not  a  lease  for  life  or  lives,  as 
hath  beene  said ;  and  this  concurrent  lease  hath  been  resolved 
to  be  good  (1),  as  well  upon  the  exception  of  1  Eliz.  in  the  case 

of 

out  of  the  tenement*  (Quaere  qf  this,  for  here  the  rent  as  well  for  the  tenement 
as  for  the  manor  is  reserved  on  the  second  lease,  so  that  though  the  tenement 
should  be  evicted  the  entire  rent  for  the  manor  would  continue.  J  4.  But  it  was 
agreed,  that  the  lease  of  a  copyhold  manor  usually  demised,  or  of  a  manor  con* 
ststing  qf  demesnes,  copyholds  and  services  usually  demised,  is  good  to  bind  the 
successor.  5.  The  lease  is  only  voidable  by  the  successor;  and  therefore  if  he 
accepts  the  rent,  it  is  good  against  him.  M.  20  Jac.  C.  B.  Bishop  of  Gloucester 
against  Wood.  M.  5  Car.  C.  B.  Sheir  and  Penter  on  lease  by  the  bishop  qf 
Exeter.     Hal.  MSS— [Note  262.] 

(8)  Prebend  simple  or  prebend  with  office,  as  is  precentor,  is  enabled  by  ihe% 
statute  32  H.  8.  Adjudged  Bro.  Leases,  62.  M.  36,  37  Eliz.  Watson  and* 
Major.    T.  18  Jac.  case  of  precentor  of  PauFs.     Hal.  MSS. — [Note  263.]        • 

See  as  to  prebendaries  having  only  a  qualified  fee,  300.  b.  341.  b.  as  to 
parsons.     Plowd.  499,  post.  341.     Hob.  7. 

(0)  Nota,  these  disabling  statutes  extend  only  to  their  own  possessions.  Thi 
archdeacon  of  Ely,  12  Euz.  makes  lease  for  50  years,  which  after  the  statatt 
i  3  Eliz  is  confirmed  by  the  bishop  and  dean  and  chapter.  Ruled,  that  this  it 
a  good  lease  to  bind  the  successor,  though  after  the  statute  1  Eliz.  and  thougjjffi*'- 
confirmed  after  the  statute  1 3  Eliz.  H.  37  Eliz.  Rot.  882,  sir  Edward  Dennye'i 
case.    Hal.  MSS—-[Note  *64-] 

(1)  Accordingly  adjudged,   though  the  concurrent  lease  was   to  comment 
*datu  indenture.    T.  21  Eliz.  Rot.  124.   Fox  and  Collier.    M.  an,  23  Eliz, 
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statute  was  made  in  benefit  of  the  successor  (5%  But  lei  nsi 
returne  to  our  author. 


5  E.  4.  4*  *• 
37  H.  8.  16. 


(a  Ro.  Abr.  64-)       '«  A  man  fateth"    Here  Lvttleton  putteth  this  case  where  1 
Vide  Sect.  q46.    ietteth,  &c.  It  is  therefore  necessary  to  be  seen  what  the" 
Vv  *  \  ll         where  divers  joyne  in  a  lease.    If  the  tenant  of  the  land 

stranger  which  hath  nothing  in  the  land  joyne  in  a  _ 
yeares  by  deed  indented  of  one  and  the  self  same  land, 
the  lease  of  the  tenant  onely,  and  the  confirmation  rfl 
stranger,  and  yet  the  lease  as  to  the  stranger  workes  \*\ 
elusion  (6). 

If  two  several!  tenants  of  severall  lands  joyne  in  a 
yeares  by  deed  indented,  these  be  severall  leases,  and 
confirmations  of  each  of  them,  from  whom  no  interest 
and  worke  not  by  way  6f  conclusion  m  any  sort,  because 
interests  passe  from  them  (7).    B.  tenant  fbi*  life  of  C. 
in  the  remainder  or  reversion  in  fee,  having  several! 
the  one  and  the  same  land,  joyne  in  a  lease  for  yeares  hy 
indented,  this  demise  shall  worke  in  this  sort :  during  i&kT 
C  it  is  the  lease  of  8.  and  confirmation  of  him  in  the 
or  remainder,  and  after  the  decease  of  C.  it  is  the  lease  \ 
in  the  reversion  or  remainder,  and  the  confirmation  of 
Seeing  the  lessors  have  sevterall  estates,  the  law  shall 
the  lease  to  move  out  of  both  their  estates  respective))}! 
every  one  to  let  that  which  he  lawfully  may  let,  and 
be  the  lease  onely  of  tenant  for  life,  and  the  con! 
him  in  the  remainder  or  reversion,  neither  is  there  any 
elusion  in  this  case,  as  shall  be  said  hereafter.      Tea 
life  and  he  hi  the  remainder  in  fee  made  a  lease  for 
by  deed  indented,  the  lessee  was  ejected,  and    bj 
ejectione  firmce%  and  declared  upon  a  demise  made  by 
for  life  and  him  in  remainder,  and  upon  not  guilty  pi 
this  speciall  matter  was  found,  and  that  tenant  for 
living,  and  it  was  adjudged  [a]  against  the  pi',  for 
life  of  the  tenant  (as  hath  been  said)  it  is  the  lease 
tenant  for  life,  and  therefore  during  his  life  he  ought  to 
declared  of  a  lease  made  by  him,  and  after  his  d< 
ought  €0  declare  of  a  lease  made  by  him  in    remainder  j 
(Post.  30*.  b.)    rj]  And  the  deed  indented  could  be  no  estoppel  in  tmv 

?]  Ml?»  * B.6       because  there  passed  an  interest  from  them  both.     And 
&  37  Elw.  in  r 

the  King's  Bench.    Vide  Mich.  6  &  7  EHz.   Dyer,  334,  235. 


(1R0.  Abr. 
877.     Mo.  7a. 
l  Leon.  177. 
Cro.  EI.  701. 
6  Co.  15. 
T report's  case, 
Doc.  PI.  93.) 
Post.  147.  b. 
s.  ««]. 
Rayra.  403. 
fi  Saund.  97. 


E 


a]  37  H.  8. 

13-  »• 
13  H.  7. 14. 
a  H.  5.  7. 
y  Co.  76. 
Bredou's  case. 
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of  the  person  who  was  head  of  the  corporation  when  the  lease  was 
also  ante  43.  a.  n.  1. — 6  East,  98.  103. — [Note  266.] 

(5)  See  further  as  to  leases  by  tenants  in  tail,  husband  and  wife,  ana«d  e 
siastical  persons,  in  Vin.  Abr.  tit.  Estates,  and  tit.  Confirmation*  and  N^ew 
tit.  Leases :  which  title  in  the  latter  book  is  generally  attributed  to  Jo  rd  1 
baron  Gilbert,  and  comprises  a  most  copious  and  excellent  treatise  or-?  4 < 
difficult  and  extensive  subject.  1 

*sht.    Hal.MSS. 

re  the  declaration  in  ejectment  turns  of  a  Joint  deu*& 

^nce  it  appeared  that  they  were  tenants  in  common 

Blakaspers  tase.     Noy,  n.  43?*    Hal.  MSS.— 


•  73.     King  and  Deny. — Hal.  MSS. 
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wever  an^interest  passed)  from  the  party,  there  can  be  no 
otoppel  against  him,  and  [c]  so  it  was  adjudged.     Hereby  you  M  Hill.  44  Eli*. 
shall  understand  your  bookes  the  better  which  treat  of  those  *°*.  1459,  in 
utters,  and  accordingly  it  was  adjudged  that  where  tenant  jb    "'Inter 
h  taile  and  he  in  the  remainder  in  fee  joyned  in  a  grant  Eu^&Cwne. 
«f  a  rent  charge  by  deed  in  fee,  and  after  tenant  in  taile  died  3  Wow.  379. 
without  issue,  the  grantee  distrained  and  avowed  by  force  of  a  *>°,t-  476. 
punt  from  him  in  the  remainder,  and  upon  non  concessit,  the  £ollehx' 67' 
jury  found  the  speciall  matter,  and  it  was  adjudged  for  the  v*nt.  358! 
trowsnt:  for  every  one  granted  according  to  his  estate  and  Jenk.' Cent.  955. 
interest- 
Leases  for  lives  or  yeares  are  of  three  natures:  some 
be  good  m  taw ;  some  be  voydable  by  »•  entry,  and  |  45  .H 
some  voyd  without  entry.    Of  such  as  be  good  in  law,  L  b.  J 
some  be  good  at  the  common  law  as  made  by  tenant  in 
fte,  whereof  Littleton  here  putteth  his  case:  some  by  act  of  (3  Co.  64.  b.) 
parfiament ;  as  tenant  in  taile,  a  bishop  seised  in  fee  in  the  right 
of  ids  church  alone  without  his  chapter,  a  man  seised  in  fee 
simple  or  fee  taMe  in  the  right  of  his  wife  together  with  his  wife 
(tshath  beene  said)  may  by  deed  indented  make  leases  for  91 
yeares  or  three  lives  in  such  manner  and  forme  as  hath  been 
snd  and  by  the  statute  [d]  is  limited,  all  which  were  voydable  [rf]  33  H.  8. 
by  the  common  law  when  Littleton  wrote,  and  now  are  made  ^P*  *8* 
find  by  parliament. 

An  infant  seised  of  land  holden  in  socage,  may  by  custome 
Hake  a  lease  at  his  age  of  1 5  yeares,  and  shall  binde  him,  which 
lease  was  voydable  by  the  common  law ;  (1)  voydable,  some  by 
ffce  common  law,  after  the  death  of  the  leasor,  as  of  tenant  in 
taile,  a  bishop,  &c.  or  after  the  death  of  the  husband  (intended 
"leases  not  warranted  by  the  said  statute  of  3a  H.  8.) ;  some  (Plow.  164.  t>. 
"  ble  by  act  of  parliament,  as  by  a  bishop  though  it  be  con-  Cro. Ja*  »73-> 
1  by  deane  and  chapter,  if  it  be  not  warranted  by  the 
te  of  32  H.  8.  and  so  of  a  deane  and  chapter  after  the 
of  the  deane ;  some  voydable  at  times  by  the  lessor  him- 
or  his  heires,  as  by  an  infant  and  the  like.    Some  voyde  in 
ro,  and  some  voyde  inprtzsenti.    Infuturo,  as  if  a  tenant  in 
e  make  a  lease  for  yeares  and  die  without  issue,  it  is  voide, 
to  them  in  reversion  or  remainder,  though  it  be  made  [<?]  0]  33  H.  8* 
n-ding  to  the  said  statute.     If  a  prebend,  parson  or  vicar  £»e?-  3  Co.  59, 
e  a  lease  for  yeares,  it  is  voide  by  death,  if  it  be  not  accord-  ^|JSivS2r 
fcg  to  the  statutes.    Otherwise  it  is  of  a  lease  for  life,  for  that  Hunt's  case 
"  voidable,  et  sic  de  similtbus.  vouched. 

e  voide  in  prasenti  ;  as  if  one  make  a  lease  for  so  many  (1  Ho.  Abr. 
as  he  shall  live,  this  is  voide  in  prasenti  for  the  incer-  8*8<) 
Et  sic  in  sitnilibus,  whereof  Littleton  himselfe  will  teach 
next  and  immediately,  and  I  know  you  would  now  gladly 
him. 

"  For 


l)  Heretofore  some  made  a  difference  between  leases  by  infants  with 
vation  of  rent  and  those  without,  and  thought  that  the  former  were  only 

ible,  but  that  t?  ?  latter  were  absolutely  void.    New  Abr.  Leases,  B.    But 
late  case  this  d  sanction  was  denied,  and  it  was  said,  that  leases  whether 
or  without  rent,  if  made  by  deed,  are  voidable  only.     Burr,  part  4.  v.  3. 
1806.— [Note  268.] 
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PI.  Com. 
Wroiesl.  198. 
33  H.  8  tit. 
Exposition  dei 
pnrols,  44. 

8  Co.  I45»'n 

Davenport*! 

case. 

(5  Co.  7. 

1  Co.  154.  274. 

1  R0.Abr.849.) 


[/]  1  Co.  154. 
in  the  Rector  of 
Chedingtoo's 

C&MS 

[g]  Vide  Sect. 

63'. 

[fc]  Register. 

F.  N.  B.  «70.  E. 

[•]  8  H.  6.  34. 


**  For  termed   Pro  termino.    Terminus  in  the 
of  the  law  doth  not  onely  signifie  the  limits  and  lii 
time,  but  also  the  estate  and  interest  thatpasseth  for  that 
As  if  a  man  make  a  lease  for  twenty-one  yeares,  and  after) 
a  lease  to  begin  dfine  et  expirationc  pradicti  termini  a\  a 
dimiss.  and  after  the  first  lease  is  surrendered,  yet  the 
lease  shall  begin  presently ;  but  if  it  had  beene  to  " 
Jinem  et  expirationem  pradict*  2 1  annorum,  in  that 
the  first  terme  had  beene  surrendered,  yet  the 
should  not  begin  till  after  the  21  yeares  be  ended  by  effli 
time:  andsoaote  the  diversitie  betweene  the  terme  for  sij 
and  21  yeares;  and  [/]  herewith  agreeth  the  lord  F*a 
\g]  Words  to  make  a  lease  be,  demise,  grant,  to 
betake ;  and  whatsoever  word  amounteth  to  a  grant  mayi 

to  make  a  lease.    In  the  king's  case  [h]  this  word  ** -^ 

amount  sometime  to  a  grant,  as  when  he  saith  Con 
B.  officium  seneschalsia,  fyc.  quamdiu  nobis  placnerityssid  fed 
word  also  he  may  make  a  lease :  and  [t]  therefore  a  ~ 
common  person  by  that  word  may  doe  the  same. 


[i«]  14  H.  8.14. 

3  Mar.  Leases. 
Br.  67.  a  Mar. 
ibid.  67.     Say 
and  Full-r's 
case,  Pi.  Com. 
373, and 
Wclden's  case, 
ibid. 

4  H  6.  19. 
ai  H.  7.  38. 
Vid.  le  case 
del  evesque 
de  Bathe. 

6  Co.  34,  35. 
Bract,  lib.  a. 
cap.  9.     Vid. 
1  Co.  155,  156. 
Rector  de 
C  lied  in gton's 
case. 

( 1  Ro.  Abr. 
848,  84Q.) 
Bract,  lib.  a. 
cap.  9.     So  re 
solved  Hill.  *6 
Kliz.  Rot.  935. 
in  Com.  Banco. 
3  Para.  462. 


"  Of  certaine  yeares"  For  regularly  in  every  lease  for] 
the  terme  must  nave  a  certaine  beginning  and  a 
and  herewith  [k]  agreeth  Bracton,  terminus  annorum 
esse  et  determinate.  And  Littleton  is  here  to  be  uni 
first,  that  the  yeares  must  be  certaine  when  the  lease  is* 
effect  in  interest  or  possession.  For  before  it  takes  effect! 
session  or  interest,  it  may  depend  upon  an  incertainty, 
a  possible  contingent  before  it  begin  in  possession  or  int 
upon  a  limitation  or  condition  subsequent.  Secondly,  aH 
appeare  no  certainty  of  yeares  in  the  lease,  yet  if  by 
to  a  certainty  it  may  be  made  certaine  it  sufficeth,  Quia  idi 
est  quod  cerium  reddi  potest.  For  example  of  the  first. 
seised  of  lands  in  fee  grant  to  B.  that  when  H.  pays  to 
shillings,  that  from  thenceforth  he  shall  have  and 
land  for  21  years,  and  after  B.  payes  the  xx.  shillings, 
good  lease  for  21  yeares  from  thenceforth.  For  the 
A.  leaseth  his  land  to  B.  for  so  many  yeares  as  B.  hath 
manor  of  Dale,  and  B.  hath  then  a  terme  in  the  mannor 
for  10  yeares,  this  is  a  good  lease  by  A.  to  B.  of  the  i&D&* 
for  10  yeares.  If  the  parson  of  D.  make  a  lease  of  Y*Is>  ^ 
so  many  yeares  as  he  shall  be  parson  there,  this  cannot  **] 
certaine  by  any  meanes,  for  nothing  is  more  uncertaine  *nau 
time  of  death,  Terminus  vita  est  incertus,  et  licet  nihil  c£*^k 
morte,  nihil  tamen  incertius  est  hora  mortis  (2).  But  if  h«tt?  *4 
lease  for  three  yeares,  and  so  from  three  yeares  to  tlire^  li 
so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  siy*  J 
if  he  continue  parson  so  long,  first  for  three  yeares,  and  ^ftJ 
for  three  yeares ;  and  for  the  residue  uncertaine  (a.)  (3  3, 


(2)  But  if  livery  is  made  on  such  a  lease,  perhaps  it  may  he  su&rc* 
pass  a  freehold  to  the  lessee  during  the  life  or  incumbency  of  the  lessor 
Mew  AK-  •'♦    *-     «Sf  J,,  2m — [Note  269.]  | 

■  to   what  is    a    chattel    interest,  ~?unte,   42.  a.    4 
'  br.  424. 

I43i  n.  635.     Lease  from  three  years  to  tJkree\ 


Ll.C.7.Sect.58.   Of  Tenant  for  yeares.    [45.b.46.a. 

If  a  ma»  maketh  a  lease  to  /•  5.  for  so  many  yeares  as  L  N. 
aWl  name,  this  at  the  beginning  is  uncertaine ;  but  when  /•  M 
kth  named  the  yeares,  then  it  is  a  good  lease  for  so  many 
jcsres. 

A  man  maketh  a  lease  for  21  yeares  if  L  &  live  so  long;  this  PI.  Com.  Say 
*  a  mod  lease  for  yeares,  and  yet  is  certaine  in  incertainty,  for  and  Fuller's 
ike  life  of  /.  &  is  incertaine.    See  many  excellent  cases  con-  case-    Minor, 
oraing  this  matter  put  in  the  said  case  of  the  bishop  of  Bath  and  &'c*p*^U  *7" 
Wells.    By  the  ancient  law  of  England  for  many  respects  a  man  IecU  i, 
could  not  have  made  a  lease  above  40  yeares  at  the 
most,  for  &»  then  it  was  said  that  by  long  leases  many  ["~46."| 
were  prejudiced,  and  many  times  men  disherited,  but  [a.     I 
that  ancient  law  is  antiquated  (1 ). 

In  the  eye  of  the  law  any  estate  for  life  being,  as  Littleton 
hath  said,  ao  estate  of  freehold,  against  whom  a  pnecipe  quod 
reditu  doth  lye,  is  an  higher  and  greater  estate  than  a  lease  for 
jearea,  though  it  be  for  a  thousand  or  more,  which  never  are 
without  suspicion  of  fraud  ;  and  they  were  the  lesse  valuable,  for 
that  at  the  common  law  they  were  subject  unto,  and  under  the 
power  of  the  tenant  of  the  freehold,  the  learning  whereof  standeth 
thus,  and  is  worthy  to  be  knowne.  When  Littleton  wrote,  if  a 
Mm  had  made  a  lease  for  yeares  by  writing,  and  he  that  had  the 
heboid  had  suffered  himselfe  to  be  impleaded  in  a  reall  action 
Jh  collusion  to  bar  the  lessee  of  his  terme,  and  made  default,  &c. 
■e  statute  of  Glouc  gave  the  lessee  for  yeares  some  remedy  by 
ftr  of  receipt,  and  a  triall  whether  the  demandant  did  move  the 
fksi  by  good  right  or  collusion ;  and  if  it  were  found  by  collusion, 
then  the  termor  should  enjoy  his  tearme,  and  the  execution  of 
"  l.  judgement  should  stay  untill  after  the  tearme  ended  (2). 
t  this  statute  extended  not  to  five  cases.  First,  if  the  lease 
without  writing,  for  the  words  of  this  act  are  (so  that  the 

or  may  have  recovery  by  writ  of  covenant).    2.  It  extended  1 1  Co.  33. 

but  to  a  recovery  by  default  (3).    3.  The  termor  could  not 
relieved  by  this  statute,  unlesse  he  knew  of  the  recovery,  and 

!  received,  &c.    4.  By  the  better  opinion  of  bookes,  it  ex- 

ednot  to  tenants  by  statute  merchant,  statute  staple,  or  elegit. 
Not  to  gardian.    [/]  But  now  the  statute  of  2 1  H.  8.  doth  give  [J]  «i  H.  8. 
aedy  in  all  the  said  cases,  saving  the  case  of  the  gardian,  and  caP*  15- 
eth  them  power  to  falsifie  all  manner  of  recoveries  had  against 

the 


I  the  expiration  often  years  shall  be  a  lease  for  nine  years,  and  the  law  rejects 
last  year,  because  not  computed  by  three.     Hal.  MSS. — See  New  Abr.  tit* 
ttw,  L.  3,  page  433.  Salk.  413.  10  Vin.  339.— [Note  370.] 
l)  See  2  Blackst.  Comment  5th  edit.  p.  142.     It  is  there  observed,  that 
jars  by  Mr.  Madox's  collection  of  ancient  instruments  in  his  Formulare 
anum,  that  the  law  against  leases  for  more  than  forty  years,  if  it  ever 
_  J,  was  soon  antiquated ;  and  several  instances  of  leases  for  a  longer  term, 
rly  as  the  reign  of  Richard  the  second,  are  referred  to. — [Note  271.] 
)  Yet  videtur,  that  the  recoverer  shall  have  waste.    27  H.  o.  7.    Kettw.  108. 
\  reversioner  being  received  in  default  of  tenant  for  life,  no  judgment  against 
I  for  life,  if  a  good  bar  pleaded.     Hal.  MSS.— [Note  272.] 
,  Or  reddUion.     16  H.  7.  5,     21  H.  7.  25.     5  H.  7.  39-     8  H*  7-  6« 
T.  8.  7.    27  H.  j-  7-    1 1  E.  4. 1  o.  or  on  nihil  dicit,  or  disclaimer.    9  E.  4. 
ry  Danby,  or  on  default  of  the  vouchee  at  the  grand  cape  or  sequatur  sub 
:ulo.    9  £.4.  38.    Hal,  MSS. 
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46.  a.]        Of  Tenants  for  yeares.      L.  1.  C.  7.  Sect.5 

the  tenants  of  the  freehold  upon  famed  and  untrue  titles,  4 

[m]  That  *  Now  the  [ro]  statute  saith,  that  it  was  a  doubt  before  that  Stan 

termor  might  whether  a  termor  for  yeares  might  fabifie  or  no :  but  yet 

Common  Uw  aeemeth  by  the  better  opinion  of  books  in  so  great  variety,  tl 

vfcj.  10  E.  3.  '  he  having  but  a  chattell,  was  not  able  by  the  common  law 

Ass.  8a.  falsifte  a  covenous  recovery  of  the  freehold,  because  he  eoi 

*i  E.  3. 1.  not  have  the  thing  that  was  recovered  (4).    [»1  And  Tkirwi 

7  H.  7.  u.b.  and  Hankford  doe  hold  that  a  gardian  is  not  within  thesttfl 

Pt.ComT83.        <*Gb*C-  ^  m  *    .        ,      . 

to  E.  3. 46.  If  two  coparceners  be,  and  one  of  them  let  her  part  to  1 

)9E.3.Reaceit,  other  for  yeares,  and  after  upon  a  writ  of  partition  brans 
Th**  h-  \a  agaui8t  tne  lessor  too  little  is  allotted  to  the  lessor,  it  n  taw 
no^3o  1^6.  bv  80me  that  the  ,e88ee  cannot  avoid  it,  for  that  it  is  ma 
Fauicr recovery,  by  the  oath  of  men,  and  judgement  is  thereupon  given  tk 
9.  43  Ass.  41.  tne  partition  shall  remaine  firme  and  stable.  But  if  there 
96  H.  8.  a.  two  coparceners  of  three  acres  of  land,  every  one  of  «P 
F^f^EMoS  E.  va'ue»  an<*  tne  one  coparcener  letteth  her  part,  and  after  ma 
14  H.  8.  jT"  "partition,  and  one  acre  is  allotted  onely  to  the  lessor,  the  less 
9  Co.  fo.  135.  is  not  bound  hereby,  but  he  may  enter  and  take  the  profits 
Ascoughe'scate.  another  half  acre,  for  that  of  right  belongs  unto  bim(> 
M  7 *j. 4-1  a.    Thus  much  have  I  thought  good  to  set  downe, for  it suffia 

33  H.  8.  Dior.      ^  tQ  jm()w  whf|t  ^  jflW  Jg  ^  ^^  CBaeS9  unle88e  h«  DO* 

stand  the  reason  and  cause  thereof. 

And  albeit  (as  hath  beene  said)  a  lease  for  yeares  mint  bi 

la  certaine  beginning  and  a  certaine  end,  yet  the  continual 

thereof  may  be  incertaine,  for  the  same  may  cease  and  reti 

againe  in  divers  cases  (6).    As  if  tenant  in  taile  make  a  lease! 

yeares  reserving  xx.  shillings,  and  after  take  a  wife  and  d 

without  issue,  now  as  to  him  in  the  reversion  the  lease  is  me* 

(7  Co.  9.  a.         void :  but  if  he  indow  the  wife  of  tenant  in  taile  of  the  m 

1  Ro.  Abr,         (as  she  may  be  though  the  estate  taUe  be  determined)  now 

rJl"i  o  K  *  «6    the  ,ease  M  t0  the  tenant  m  dower  (who  is  in  of  the  state 

34  Am.  15*     '  ncr  husband)  M  revived  againe  as  against  her,  for  as  to >  her  I 

33  E.  3.    *        estate  taile  continued!,  for  she  shall  be  attendant  for  tne  Um 

Dower,  130.       part  of  the  rent  services,  and  yet  they  were  extinct  by  act 

(7  Co.  8.  b.)       faw%    g0  jt  js  if  tenant  in  taile  make  a  lease  for  yeares  ut  «fp» 

and  dyeth  without  issue,  his  wife  enseint  with  a  sonne,  ae 
the  reversion  enter,  against  him  the  lease  is  void,  but  after  t 
sonne  be  borne  the  lease  is  good,  if  it  be  made  according 


[6]  3*  H.  8. 
ca.  28. 


the  [&]  statute,  and  otherwise  is  voydable.  . .  , 

The  king  made  a  gift  in  taile  of  the  manor  of  Eastfarteg* 
Kent,  to  W.  to  hold  bv  knights  service;  W.  made  a  "»*  *: 
for  thirty-sixe  yeares,  ieserving  thirteene  pound  rent;  Jr« 

his  sonne  and  heh*e*  of  full  age.     All  this  was  found  by  ow 
a-  _  .i__  1  • Ar-    1 7?  __.  _/.  « r„  i,A  shall  ha 


( 1  Ro.  Abr. 
84a.) 


Vid.  27  H.  8.7.    21  H.  7. 25.     Grantee  of  rent  charge  for  years  **& 
recovery  against  terre-tenant.     Hal.  MSS. — [Note  273.]  J 

Vid.  24  E.  3.  54.     If  parceners  be  qftxvo  acres,  and  one  leases  one ><* 
on  wit  of  partition  is  allotted  to  the  other,  the  Uw  is  whoUy  aw"! 
Hal.  MSS.— [Note  274.] 
(6)  Vid.  7  Rep.  the  earl  of  Bedford's  case.     Hal.  MSS. 


l.C.  7.  Sect.  58.   Of  Tenant  for  yeares.    [46.  a.  46.  b. 

die  election  of  the  issue  in  taile,  for  it  may  be  that  the 
as  better  than  the  land :  [c]  and  so  it  was  adjudged  in  M  Patch,  a  & 
r's  case,  as  I  had  it  of  the  report  of  master  Edmond  ?  H>*  &**»'. 
«,  a  grave  and  learned  apprentice  of  law.  uwU'rSEm 

a  tenant  m  tee  take  wife,  and  make  a  lease  for  yeares,  and  intheExchequer 
th,  the  wife  is  endowed,  she  shall  avoid  the  lease,  but  after  against  Austen. 
rdeceaae  the  lease  shall  be  in  force  againe.    But  if  the  patron  £id-  Dier- 
the  next  avoydance,  and  after  parson,  patron  and  ordinary,  j[a JJar**8  Plu 
e  the  statute,  \d)  had  made  a  lease  of  the  glebe  for  yeares,  j  3  eJ£  cafio. 
t-ppd  after  the  parson  dieth,  and  the  grantee  of  the  next  avoyd-  rrfj  g  £.  6. 
*fnre  had  presented  a  clerke  to  the  church,  who  is  admitted,  Bier,  7a. 
Jnatftnted,  and  inducted,  and  dieth  within  the  terme ;  the  patron  (Cro.  Car.  55s.) 
$reaexitft  &  new  derke,  and  he  is  admitted,  instituted  and  in-  17  J*  3-  &\ 
ducted,  albeit  he  commeth  in  under  the  patron  that  was  party  a?R.  siao!" 
to  the  lease,  jet  because  the  last  incumbent,  who  had  the  9  H.  6. 33. 
whole  state  m  him,  ayoyded  the  lease,  it  shall  not  revive  againe,  (Hob.  7.) 
40  nrare  than  if  a  feme  covert  levy  a  fine  alone,  if  the  husband 
jmterand  avoyd  the  fine,  and  dye,  the  whole  estate  is  so  avoyded  (Hob.  905. 
as  it  shall  notbinde  the  wife  after  his  death  (7).  10C0.43. 

^  If  a  woman  be  endowed  of  an  advowson  which  r~4().~l  *  E.  3. 8. 
bit  appropriated,  and  she  present,  and  her  incumbent  is  I     k  *  I  P*r  ^"j0!** 
>*ttmitted,  instituted,  and  inducted,  albeit  the  incumbent  *  J  ^40  24!)'' 

•Se,  yet  is  the  appropriation  wholly  dissolved,  because  the  in*       ' 
bent,  which  came  in  by  presentation,  had  the  whole  state  in 
;  and  so  it  was  adjudged,  as  the  case  is  to  be  intended  (1). 
Tenant  in  taile  make  a  lease  for  forty  yeares,  reserving  a  rent,  PI.  Con.  437.  a. 
commence  ten  yeares  after ;  tenant  in  taile  dye ;  the  issue  (l  Ro* Abr- 
enter  and  enfeoffe  A. ;  ten  yeares  expire,  the  lessee  enter :  if  A.  \%:^*fo?**' 
Accept  the  rent,  the  lease  is  good,  for  he  shall  have  the  same  *g[\%    ' 
(election  that  the  issue  in  taile  had,  either  to  make  it  good,  or  to 
avoid  it,  so  as  it  could  not  be  precisely  affirmed,  whether  by  the 
•entry  of  the  issue  this  executory  lease  was  avoided,  but  it  de- 
toendeth  incertainly  upon  the  will  of  the  feoffee  (2).    But  now 
K  know  you  are  desirous  to  heare  Littleton,  who  is  speaking 
to  you. 

» 

1    *  And  when  the  lessee  entreth  by  force  of  the  lease,  then  is  he  (aRo.  Abr.403. 
tenant  for  terme  of  yeares."     And  true  it  is,  that  to  many  pur-  Cro.  Car.  1  10. 
poses  he  is  not  tenant  for  yeares  until  he  enter:  as  a  release  *°°*' 
made  to  him  is  not  good  to  him  to  increase  his  estate,  before 
entry ;  but  he  may  release  the  rent  reserved  before  entry,  in 
respect  of  the  privity.    Neither  can  the  lessor  grant  away  the  V.  Sect.  454, 
rendon  by  the  name  of  the  revew:*n,  before  entry.     Vide  4j>5* 

567.  But  the  lessee  before  entry  hath  an  interest,  interesse  £  <■!£  g  JJv?* 

termini, 

.(7).  Adjudged  accordingly  Cro.  Cha.  Plowden  v.  Qldford,  582.  But  in  Hill. 
Eliz.  C.  B.  E.  238,  adjudged  that  the  lease  revived.  Polydore  Virgits  case. 
d.  MSS  — Vin.  Fine  (T)  4. 

(1)  Vid.  21  E.  3.  Grants,  58.    Appropriation  without  license,  and  et  de 
os4  it. seems  a  disappropriation.     Hal.  MSS.— [Note  275.] 

(2)  But  if  it  was  lease  m  prsesenti  by  tenant  in  tail,  and  the  issue  before  entry 
iesfines%  the  conusee  shall  not  avoid  the  lease,  for  the  lease  was  only  voidable 
d  the  land  passes  in  degree  of  reversion.     Yid.  Dy.  51 ..    7  Rep.  9,  earl  of 

Bedford's  case.    Hal.  MSS— [Note  276.] 
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46.  b.]        Of  Tenant  for  y eares .      L.  1 .  C.  7  •  Sect. 58* 

termini*  grantable  (a)  to  another.    Vide  Sect.  31 9.    And  sjbeil 

the  lessor  dye  before  the  lessee  enters,  yet  the  lessee  may  ent« 

into  the  lands,  as  our  author  himsehe  holdeth  in  this  Chapter. 

And  so  if  the  lessee  dyeth  before  he  entred,  yet  his  executon 

or  administrators  may  enter,  because  he  presently  by  the  least 

hath  an  interest  in  him ;  and  if  it  be  made  to  two,  and  one  dyi 

before  entry,  his  interest  shall  survive.     Vide  Sect.  281. 

He  that  hath  a  lease  for  yeares,  hath  it  either  in  his  own 

V.  Sect.  665.      right,  whereof  Littleton  hath  here  spoken,  or  in  another's  right 

sore  fully  of      aiMj  jj,a|  m  divers  manners ;  as  a  man  may  have  a  terme  foi 

aLb  o'"        J6*"*  in  *■*  "&ht  of  bi8  wife'  whereof  ^e  *"»t>and  h***1  P0*? 
1      *  *•'  to  dispose  at  any  time  during  his  life,  and  if  he  sunrireth  fan 

wife,  the  law  doth  give  the  lease  to  him.  But  if  he  makes* 
disposition  thereof,  and  his  wife  survive  him,  it  remainelh  wHI 
the  wife  :  but  of  this  in  another  place  more  fully. 

If  a  man  be  possessed  of  a  terme  of  forty  yeares  in  the  right 
(1  Ro.  Abr.  of  his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving 
344>  345-  a  rent,  and  die,  the  wife  shall  have  the  residue  of  the  terme,  but 

Plow.  191.)        jhe  executor8  of  the  husband  shall  have  the  rent,  for  it  was  nol 

incident  to  the  reversion,  for  that  the  wife  was  not  party  to  the 

lease  (3^.     So  note,  a  disposition  of  part  of  the  terme  is  nc 

disposition  of  the  whole.    But  if  the  husband  grant  the  whole 

terme,  upon  condition  that  the  grantee  shall  pay  a  summe  oj 

money  to  his  executors,  &c.  the  husband  die,  the  condition  * 

broken,  the  executors  enter,  this  is  a  disposition  of  the  terme 

and  the  wife  is  barred  thereof,  for  the  whole  interest  was  passed 

away  (4).  . 

Hil.17El.imbe      If  a  lease  be  made  to  a  baron  and  feme  for  terme  of  then 

King's  Bench.     iive8)  the  remainder  to  the  executors  of  the  survivor  of  thefflj 

10  Co.  m!"         the  husband  £"«*  away  this  terme  and  dieth,  this  shall  not  bai 

IJutt.  17.)  tht*  wife,  for  that  the  wife  had  but  a  possibility,  and  no  interest. 

37  Ass.  p  11  If  the  hu8Danc*  and  wife  be  ejected  of  a  terme  in  the  right  ot 

Fl.Com!4i8.b.  h*8  w^e>  an<*  the  husband  bring  an  ejectione  Jimue  in  his  owne 

(1  Ro.  Rep.       name  (5),  and  have  judgement  to  recover,  this  is  an  alteration 

359)  of  the  terme,  and  vesteth  it  in  the  husband  (6).  ., 

(a)  See  however  Godb.  2.  1  Show.  221.  Indeed  the  doctrine  of  iord 
Coke  I  take  to  be  now  settled,  but  it  seems  a  deviation  from  the  strict 
principle  of  our  law ;  a  future  or  reversionary  term  is  also  assignable.  1  Show. 
379>  post.  54.  b. 

(3)  Vid.  tamen  one  Evans's  case,  in  which  it  was  adjudged  that  the  *$*** 
have  the  rent.  Cited  by  Houghton.  16  Jac.  Quaere,  and  vid.  7  *».  o-  *• 
T.  16  Jac.  Blaxton  and  Heath.  2  Poph.  n.  38.  Hal.  MSS.— By  a  P<>Ph- lo™ 
Hale  means  the  additional  cases  at  the  end  of  Popham's  Reports.  See  Popk 
125.    For  Blaxton  and  Heath,  see  Poph.  145.— [Note  277.] 

(4)  If  part  of  a  term  he  granted  by  husband  on  condition,  it  seem  that  the 
condition  is  gone  by  his  death.  Quaere.  A  ward  changes  the  property  of  such 
a  term.  Dy.  183.   Hal.  MSS.— See  the  case  in  Marg.  by.  183.— [Note  278.] 

(5)  Vide  Husband  of  wife  termor  may  have  petition  of  right  alone.  37  &*' 
pi.  11.  If  husband  is  guardian  in  right  of  his  xvtfe,  dower  lies  against  the  husband 
alone ;  for  there  can  be  no  voucher  there  against  the  wards  right.  2  E.  3«  13*  l$' 
47  E.  3.  9.     Hal.  MSS.— [Note  279.] 

(6)  Vid.  50  E.  3.  Judgment  for  husband  in  quare  impedtt  for  the  wift* 
advowson ;  the  husband  dies ;  the  wife  presents.     Hal.  MSS.— [Note  280.] 


L.  1.  C.  7.  Sect.  58.     Of  Tenant  for  yeares.        [46.  b. 

If  a  lease  for  yeares  be  made  to  a  bishop  and  his  successors, 
jet  his  executors  or  administrators  shall  have  it  in  auter  droit, 
fir  regularly  no  chattell  can  goe  in  succession  in  a  case  of  a  sole 
corporation,  no  more  than  if  a  lease  be  made  to  a  man  and  his 
bores  it  can  goe  to  his  heires.  But  let  us  returne  to  Littleton  (7). 

Touching  the  time  of  the  beginning  of  a  lease  for  yeares,  it  5  Co.  1. 
is  to  be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  CI«vtou's  cue. 
date  26  Matty  &c.  to  have  and  to  hold  for  twenty-one  yeares,  J^cr'aSe 
from  the  date,  or  from  the  day  of  the  date  (8),  it  shall  begin  (a  H0.Abr.5a0. 
on  the  twenty-seventh  day  of  May  (9).     If  the  lease  beare  date  Cro.  Ja.  135. 


wuku  u.  »  ueinrercuf  lur  me  wurus  ui  wv  tuueniure  arc  uui  ui    #  l  r0<  ^Dr# 

any  effect  tul  the  delivery,  and  thereby  from  the  making,  or  849,  850. 

from  henceforth,  take  their  first  effect.     But  if  it  be  a  die  con-  Cro.  Cha.  78.) 
fxtionis,  then  it  shall  begin  on  the  next  day  after  the  deliverie. 
If  the  habendum  be  for  the  terme  of  twenty-one  yeares,  without 
mentioning  when  it  shall  begin,  it  shall  begin  from  the  deliverie, 
for  there  the  words  take  effect,  as  is  aforesaid.     If  an  indenture  a  Co.  3. 
of  lease  beare  date  which  is  void  or  impossible,  as  the  thirtieth  Goddard'scaie. 
day  of  Februarie,  or  the  fortieth  of  March,  if  in  this  case  the 
tense  be  limited  to  begin  from  the  date,  it  shall  begin  from  the 
delivery,  as  if  there  had  been  no  date  at  all.    [a]  And  so  it  is,  ["1  i>,*,9°51" . 

Leases,  Br.  6a.    3  El.  Dy.  195.    1  Mar.  Dyer,  116.    (Cro.  Car.  400.   a  Ho.  Abr.  5*. 
1  Bo.  Abr.  849.     1  Sid.  460.) 

if 


(7)  Ulcfol.  9.  a.    Hal-  MSS. 

(8)  V id.  for  date  and  day  of  the  date  hie  Jbl.  6.  a.  and  the  note  there. 
Hal.  MSS. — In  fol.  6.  a.  lord  Hale  gives  the  following  note.  Date  and  day  of 
the  date  the  game  in  point  of  computation.  5  Rep.  But  in  point  of  interest  date 
is  taken  inclusive,  day  of  the  date  exclusive  in  many  cases*  T.  9  Jac.  B.  R. 
Bulstr.  n.  177.  A.  on  the  second  of  August  1  Jam.  makes  an  obligation  to  B. 
and  afterwards  on  the  same  day  B.  releases  all  actions  usque  datum  scripti :  the 
obligation  is  discharged,  because  date  is  delivery.  Otherwise,  if  it  had  been  to 
the  day  of  the  date.  T.  9  Car.  B.  R.  Rooke  and  Richards.  Condition  of 
obligation  to  stand  to  an  award,  so  that  it  be  made  within  jour  days  after  the 
date  :  a  good  award  may  be  made  the  same  day ;  and  so  it  seems  if  tt  be  day  of 
the  date.  M.  1653.  Street's  case.  Stiles,  302.  Obligation  dated  2  January ; 
release  dated  1  January  of  all  actions  usque  diem  hujus  prssentis  tempons, 
but  delivered  3  January :  pnesens  tempus  is  the  date,  and  so  the  obligation 

•  stood.   P.  7  Jac     Hal.  MSS. — See  further  as  to  the  difference  between  date 
and  day  of  the  date,  Com.  Dig.  Estates,  G.  8.    Bargain  and  Sale,  B.  8. 
Temps  A.  and  Vin.  Abr.  Estate,  Z.  a.   Time,  A.  and  Wils.  vol.  1.  part  2. 
ge  165,  and  the  next  note. — [Note  281.] 

(9)  Vid.  for  commencement  of  lease,  M.  10  Jac.  Rot.  75.  Hob.  case  32. 
Moor  and  musgrave.  A.  by  indenture  dated  4  May  10  Jac.  to  hold  from  the 
feast  of  the  annunciation  last  past  for  the  term  of  21  years  next  ensuing  the 

~  date  hereof  full  v  to  be  complete  and  ended.  In  ejectment  plaintiff  counts  on 
this  lease,  as  a  lease  to  hold  from  the  feast  for  21  years  extunc  prox.  sequent. 
.  and  agreed  to  be  good.  But  see  T.  24  Car.  B.  R.  Cornish  and  Cawsey.  Lease 
j*.  by  indenture  of  25  March  15  Car.  to  have  and  to  hold  from  and  after  the  day 
of  the  date  ofthese  presents  for  the  term  and  time  of  seven  years  from  hence- 
forth next  and  immediately  ensuing,  shall  commence  in  computation  from  the 
a\  ivery,  and  in  point  of  interest  from  the  date.  Stiles,  llo.  Hal.  MSS.— 
P  Dte  282.] 


46.  b.  47.  a.]    Of  Tenant  for  yeares.    L.  1 .  C  7.  Sect  58. 

if  a  man  by  indenture  of  lease,  either  recite  a  lease  which  is 
not,  or  is  void,  or  misrecite  a  lease  in  point  materiall  which 
is  m  esse,  to  have  and  to  hold  from  the  ending  of  the  former 
lease,  this  lease  shall  begin  in  course  of  time  from  the  deliverie 
thereof  (10). 

"  And  if  the  lessor  in  such  case  reserve  to  him  a  yeardy  rent 
upon  such  lease,  he  may  chusefbr  to  distraint  for  the  rent,  or  else 
he  may  have  an  action  of  debt  for  the  arreragesJ* 

[47  H       &*  "  Reserve  to  him  a  yeardy  rent,  Sfc"     First,  it 
^  *  J  appeareth  [6]  here  by  Littleton  that  a  rent  must  be 
*j.ii  »  «uc.  J  reserved  out  of  the  lands  or  tenements,  whereunto  the 

10  Co.  59, 6o.  lessor  may  have  resort  or  recourse  to  distreine,  as  Littleton  here 
Post.'  U3  'a3*  ^90  8a*tk,  *°d  therefore  a  rent  cannot  be  reserved  by  a  common 
144.  a.  5  Co!  3.  person  (l)  out  of  any  incorporesJl  inheritance,  as  advowsons, 
a  Saond.  303.  commons,  offices,  corodie,  mulcture  of  a  mill,  rythes,  fayres, 
3  Ro.  Abr.  446.  markets,  liberties,  priviledges,  franchises,  and  the  like,  [c]  But 
6  Co.  Mount-      tf  the  \eme  be  maJe  tf  them  by  deed  ^  for  yeares,  it  may  be 

Nov*  6o*0  S00^  kv  vay  of  contract  to  have  an  action  for  debt,  but  distreine 

[c]  30  Am.  p.  5.  the  lessor  cannot.  Neither  shall  it  passe  with  the  grant  of  the 
is  Am.  ao.  reversion,  for  that  it  is  no  rent  incident  to  the  reversion  (3V 
90  H*  4-  iQ*  But  if  any  rent  be  reserved  in  such  case  upon  a  lease  for  Me,  it 
it IL^to.'  **    **  utterly  void,  for  that  in  that  case  no  action  of  debt  doth  lie  (4). 

19  E.  9.  Fines,  i«6.  44  E.  3.  45.  9  Am,  34.  36  Ass.  60.  14  E.  3.  Scir.  foe.  las. 
5  E.  3.68.  17E.  3.  75.  11H.4.40.  3  H.  6.31.45.  10  H.  6.  is.  31H.  6.  11. 
5  H.  7.  39.    ai  H.  7.  19.    17  E.  s.    Ex.  1  is.    33  El.  Dyer,  377.  But  * 


(10)  For  misrecitai  a  lease  shall  commence  immediately.  6  Rep.  bishop  of 
Bath's  case*— The  earl  of  Oxford  by  deed  dated  10  Feb.  27  H.  8.  demises  to  A. 
for  21  years ;  and  afterwards  by  indenture  reciting  that  he  by  indenture  dated 
10  Feb.  28  H.  8.  had  demised  to  A.  for  21  years,  demises  the  same  land  to  B. 
habendum./or  31  years  from  and  after  the  expiration,  surrender  or  forfeiture 
of  the  said  lease*  It  vjos  ruled,  that  BU  lease  should  commence  in  computation 
immediately,  because  A.'s  lease  vxu  misrecited.  H.  10  Car.  B.  R.  Crook,  n.  8. 
Miller  and  Manvoaringe.  But  if  in  case  of  such  a  misrecitai,  the  habendum  be 
from  and  after  the  demise  and  indenture  made  to  A.  and  it  is  not  said  the  said 
demise,  then  the  second  lease  shall  commence  after  the  true  lease  notwithstanding 
She  misrecitai.  M.  l&iiP.&  M.  Rot.  648.    Mount  and  Hodgken,  Bendl.  ».  71* 

Hal.  MSS See  Cro.  Cha.  397,  and  N.  Bendl.  38.    See  further  as  to  the 

commencement  of  leases  and  the  effect  of  misrecitaJs  in  that  respect,  Shep. 
Touch.  272.  New  Abr.  Leases,  L,  and  Vin.  Abr.  Estate,  Z.  a.  and  Grant,  R.  4* 
«— [Note  283.] 

(1)  Lord  Coke  confines  the  rule  to  common  persons,  because  the  king  may 
reserve  rent  out  of  an  incorporeal  inheritance ;  the  reason  of  which  is  that  he 
by  his  prerogative  can  distrain  on  all  the  lands  of  his  lessee.  4  New  Abr. 
192,  and  339^-[N°te  284.] 

(2)  The  case  of  a  lease  by  deed  is  put,  because  in  general  things  incorpo- 
real will  not  pass  without  deed.  Post.  48*  a.  49.  a.  169.  a.  and  ante  9.  a. — 
{Note  285.] 

(3)  12  H.  4.  17.  Vid.  mpmfol.  44.  b.  the  case  of  the  precentor  of  PauFs, 
according  to  uhich  rent  on  lease  for  years  of  tithes  is  incident  to  the  reversion. 
Hal.  MSS.— See  ante  44.  b.  n.  3 — [Note  286.] 

(4)  That  the  common  law  did  not  allow  debt  for  rent  on  freehold  leases 
whilst  they  continued  is  certain,  though  the  reason  is  not  quite  so  clear.  See 
3  Blackst.  233.     It  has  been  accounted  for  by  suggesting,  that  the  remedies 

by 


L.  1.  C.  7.  Sect.  58.      Of  Tenant  for  yeares.         [47.  a. 

But  if  a  man  demiseth  the  retime  or  herbage  of  his  land,  he 
may  reserve  a  rent,  for  that  the  thing  is  maynorable,  and  the 
lessor  may  distreme  the  cattell  upon  the  land  (5) :  and  so  a  re- 
version, or  a  remainder  of  lands  or  tenements  may  be  granted 
reserving  a  rent,  for  the  apparent  possibility  that  it  may  come 
in  possession  (6),  and  they  are  tenements  within  the  words  of 
Littleton* 

■   [a]  It  appeareth  by  Littleton,  that  reservando  is  an  apt  word  M  40  £.  3. 47. 
of  reserving  a  rent,  and  so  is  reddendo,  sclvendo,  Jaciendo,  inve-  &  *.  3*  67. 
niendo,  dummodo,  and  the  like (7).  3H. 6%5?" 

31  An.  p.  30.    3  Ass.  9.  36  Ass.  60.  34  £.  3.  Br.  391.  8  E.  4. 8.   10  EL  *Dy.  rfl. 
Pi.  Com.  en.  Browning  and  Beeston's  case,  fo.  131, 13a,  &c. 

[b]  And  note  a  diversity  between  an  exception  (which  is  ever  [&]  5°  E-  3*  i*> 

of  part  of  the  thing  granted  and  of  a  thing  in  esse  J  for  which,  J3  Ass.  9. 

exceptu,  salvo,  prater,  and  the  like,  be  apt  words ;  and  a  reser-  ^  £  ?"  *°* 

vation  which  is  al wales  of  a  thing  not  in  esse,  but  newly  created  34  Am.  11. 

or  reserved  out  of  the  land  or  tenement  demised,    [c]  Potent  29  £.  3. 14. 

enim  auis  rem  dare  et  partem  ret  retinere,  vel  partem  de  per'  3  **•  6.  45. 

tinenttis,  et  ilia  pars  quam  retinet  semper  cum  eo  est  et  semper  "  JJ*  ^  *j*  4l# 

fuit.    [d]  Bat  out  of  a  generall  a  part  may  be  excepted,  as  out  £g  h#  6.  34. 

of  a  mannor,  an  acre,  ex  verbo generali  aliquid  excipitur,  and  not  17  Ass. 

a  part  of  a  certainty,  as  out  of  twenty  acres  one*  14  H.  8. 1. 

44  E.  3. 43. 

PI.  Com.  361 .  [c]  Bract.  1i.  a.  f.  3a.  b.&  f.  249.  [0  9  El.  Dj.  364. 

38H.  6.  38.    14  H.  8.1.    &3E.3.8.    aE.3.56.     5E.3.66.    34Ass.11. 

It  is  further  to  be  observed,  that  the  lessor  cannot  reserve  to 
any  other  but  to  himselfe,  for  Littleton  saith,  reserve  to  htmtdfe. 
[e]  If  two  jointenants  be,  and  they  make  a  lease  for  yeares  by  M  5  &  4-  4* 
paroll,  or  deed  pull,  reserving  a  rent  to  one  of  them,  this  shall  I4  £'  3* 
enure  to  them  both ;  but  if  it  be  so  reserved  by  deed  indented,  8  Co  70*  7K 
it  shall  enure  to  him  alone  by  way  of  conclusion. 

L/]  Littleton  here  is  putting  of  a  case,  and  not  making  a  [/]  Vid.  Sect. 

»,  for  then  he  would  not  reserve  the  rent  to  him,  but  to  him  *l4*  915>  **6> 
7  &c.  10  E.  4. 18. 

1 1  E,  3.   Ass.  86.    97  H.  8. 19.    si  H.  7.  25.    30  H.  8.  Dy.45. 

and 

'       I       — — M—  I  ill  nil  ■  IIIIM.I  II    — — «— — ^— »— — ^ 

by  cessavit  and  distress  were  deemed  sufficient  securities  for  the  rent  and  ser- 
vices. See  Gilb.  on  Rents,  93,  and  Gilb.  on  the  Action  of  Debt  in  his  Cas. 
in  L.  and  Eq.  370.  But  it  may  be  proper  to  observe,  that  the  cessavit  seems 
to  have  been  first  given  by  the  6  E.  1.  c.  4.  though  the  lord's  right  of  seising 
the  land  for  substraction  of  services,  which  continued  till  it  was  taken  away  by 
the  52  H.  3.  c.  S3,  was  a  remedy  in  some  respects  similar,  and  furnishes  occa- 
sion for  the  same  observation.  See  2  Inst.  295,  and  Wright's  Ten.  197.  Note 
that  the  8  Ann.  c.  14,  now  gives  debt  for  rent  on  a  lease  for  life ;  on  which 
statute  Mr.  serjeant  Hawkins  queries  whether  it  doth  not  extend  to  leases  of 
incorporeal  hereditaments.     Hawk.  Abr.  of  Co.  Litt.  73. — [Note  287.] 

(5)  Quaere,  how  assise  shall  be  brought  in  case  of  herbage.    17  E.  3.  75.— 
Hal.  MSS. 

(6)  And  after  the  particular  estate  determined,  distress  may  be  made  for  all 
arrears.     10  E.  4.  3.     Hal.  MSS.— [Note  288.] 

•  (7)  I*easefor  years  by  indenture,  and  lessee  covenants  to  pay  5  /.  a  year ;  this 
is  a  reservation,  Dy*  276.  H,  6  Car.  B.  R.  Crook,  n.  1.  Drake  ana  Munday. 
But  if  there  be  reddendo  rent  and  the  lessee  covenants  to  pay  two  capons9  there 
it  seems  to  be  only  covenant.  M.  40,  41  Eliz.  Bruertons  case*  Hal.  MSS. — 
See  Cro.  Cha.  207,  and  Hardr.  326— ~[Note  289.] 


47.  a.]         Of  Tenant  for  yeares.      L.  1 .  C.  7.  Sect.  58. 

and  his  heires,  for  otherwise  the  rent  shall  determine  by  his  death, 

[g]  Mich.  5  Ja.  if  he  die  within  the  tenne  (8).     [g]  But  if  he  reserve  a  rent 

W^u  >n&f  generally  without  shewing  to  whom  it  shall  goe,  it  shall  go  to 

Edwin?Bink  le  ms  ne^re8«     If  h©  reserve  a  rent  to  him  and  his  assignee,  yet 

Hoy. mil.  33  £1.  the  rent  shall  determine  by  his  death,  because  the  reservation  is 

Hot.  1 43 1 .  good  but  during  his  life.    So  it  is  if  he  reserve  a  rent  to  him  and 

in  Bank  le  Roj.  Kis  executors  it  shall  end  by  his  death,  because  the  heire  hath 

&  Butcher."10  the  reversion,  and  the  rent  was  incident  to  the  reversion  {9). 

(Post.  315'  b.  So  if  a  man  warrant  land  to  B.  and  his  assigns,  the  assignee 

a  Ro.  Abr.  450.  must  vouch  during  the  life  of  B.  for  the  warrantie  continues  but 

ia  Co.  35.  only  during  the  life  of  B.  for  the  warranty  is  but  for  life,  for 

VW°£orbtPhU43)  want  of  word8  of inheritance  But  if  the  warranty  be  to  B. his 
word  Distreine  ne^res  ana*  assignes,  so  as  he  hath  an  inheritance  therein,  then 
Sect.  136.  '  his  assignee  shall  vouch  after  his  decease.  So  if  the  rent  be 
5  Co.  1 1  a.  reserved  to  the  lessor,  his  heires  and  assignes,  so  as  it  be  incident 

Hob.  170.  to  the  inheritance,  then  shall  all  the  assignees  of  the  reversion 

enjoy  the  same. 

u  Yearely  rent**  So  it  is  if  the  rent  be  reserved  every  two 
or  three  or  more  yeares  (10).  Of  rents  Littleton  doth  excel- 
lently treat  hereafter  in  his  Chapter  of  Rents,  and  therefore  in 
this  place  thus  much  shall  suffice. 

•  "  To  distraint  for  the  rent.n  Here  it  is  necessary  to  be  seene 
of  what  things  a  distresse  may  be  taken  for  a  rent,  and  how  the 
{A]  14H.  8.35.  distresse  ought  to  be  demeaned,  [h]  1.  It  must  be  of  a  thing 
a  E.  a.  tit.  whereof  a  valuable  propertie  is  in  some  body,  and  therefore 
Distress.  6R.a.  dogs,  bucks,  does(i  1),  conies,  and  the  like  that  are/era  natura 
7 K™?' lU  (*  fl) cannot  be  dtstreyned.  2.  Although  it  be  of  valuable  pro- 
Avowi.  k  j.      .;71.i  A  vow  r.  a.    (1  Ro.  Afcr.  666.    Cro.  £1.  55a.) 

pertie, 


(8)  Rent,  reserved  to  him  and  his  assigns  during  the  term,  or  to  him,  hu 
executors  and  assigns  during  the  term,  determines  by  the  lessors  death. 
T.  2  Car.  B.R.  Noy,  n.  412.  12  Co.  n.  20,  and  Hil.  32  Eliz.  Richmond* 
case.  Hal.  MSS.— See  Noy,  96.  12  Co.  35,  and  Cro.  Eli*.  217,—But  not- 
withstanding the  cases  here  cited  by  lord  Hale,  it  was  adjudged,  whilst  he  was 
chief  justice  of  the  king's  bench,  that  the  words  during  the  term  are  of  them- 
selves sufficient  to  carry  the  rent  to  the  heir,  if  the  lessor  is  seised  in  fee,  and 
he  concurred  in  the  judgment.  See  the  case  of  Sacheverell  and  Frogatt, 
East.  23  Cha.  2.  in  2  Saund.  367 — .[  Note  290.] 

(9)  Rendering  rent  to  him,  his  heirs,  executors  and  administrators,  good,  and 
it  shall  go  to  the  heir*  Drake's  case,  supra.  Rendering  rent  to  htm  or  hts 
successors  good,  and  the  successor  shall  have  it*  5  Hep,  Hal.  MSS.— 
[Note  201. J 

(10)  See  further  as  to  reservation  of  rent,  Vin.  Abr.  title  Reservation,  *&d 
Gilb.  Treat,  on  Rents. 

(11)  But  deer  kept  in  a  private  inclosure  may  be  distrained.  See  3  Blackst. 
Com.  8,  where  the  case  of  Davis  v.  Powel,  C.  B.  Hil.  11  G.  2,  is  cited.— 
[Note  292.] 

(12)  Some  have  thought,  that  a  horse,  on  which  one  is  riding,  may  be  ais« . 

trained  for  damage  feasant.     2  Keb.  596.     1  Sid.  440.     But  the  opinion  was 

extrajudicial,  and  may  be  questioned;  for  1  Ro.  Abr.  6G4.  A.  pi.  4»  an<*  tne 

case  of  7  E.  3.  Fitzh.  Abr.  Avowry,  194),  are  directly  contra.     See  also  n.  13» 

infra,  and  Cro.  Eliz.  54.9.  596.    6  T.  R.  138.     Some  also  have  inclined  to 

think,  that  horses  drawing  a  cart  loaded  with  corn,  though  one  is  riding  in 

the 


L.  1.  C.7.  Sect.  58.      Of  Tenant  for  yeares.  [47.a, 

pertie,  as  a  hone,  &c.  yet  when  a  man  or  woman  is  riding  on 
him,  or  an  axe  in  a  man's  hand  cutting  of  wood  and  the  like, 
they  are  for  that  time  priviledged  and  cannot  he  distreined  (13). 

[i]  3.  Valuable  things  shall  not  be  distreyned  for  rent  for  benefit  [>]  a»  E.  4* 

and  maintenance  of  trades,  which  by  consequent  are  for  the  49*  b* 

common  wealth,  and  are  there  by  authority  of  law  ;  as  a  horse  £a  ^'  l'^' 

in  a  smithes  shop  shall  not  be  distreyned  for  the  rent  issuing  4  g.  'g  jT" 

pat  of  the  shop,  nor  the  horse,  &c.  in  the  hostry,  nor  the  ma-  Dist.  Br.  74. 

terialls  in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  (Cro.  El.  596. 

garments  in  a  taylor's  shop  (14),  nor  sacks  of  come  or  meale  in  Noy»  ,8k) 
a  mill,  nor  in  a  market,  nor  any  thing  distrayned  for  damage 
fisant,  for  it  is  in  custody  of  law,  and  the  like. 

{If]  4.  "Nothing  shall  be  distrayned  for  rent,  that  cannot  be  [fc]  18  £.3.4.1. 

rendered  aeaine  in  as  good  plight  as  it  was  at  the  time  of  the  1 1  H.  7. 14.  a. 

distresse  taken  (15) ;  as  sheaves  or  shockes  of  corne  or  the  like  **  j!"  7'  j®'^' 

cannot  be  distrayned  for  rent  (16),  but  for  damage  Jesant  they  3  h.  £15. 

may  be  distreyned  (1 7).     But  charretts  or  carts  with  corne  may  ( 1  Ro.  Abr. 

be  distreyned  for  rent,  for  they  may  be  safely  restored.  667.) 

H5.  Beasts  belonging  to  the  plow  (18),  averia  caruat,  shall  P]Okeham,38, 

39*  on,  lib.  4. 
f.  a  17.  F.  N.  B.  90.  A.  Reg.  97.  Flet.  lib.  a.  ca.  41.  Mirr.  ca.  s.  Sect.  15,  16. 
4E.  3.  1.    «9  E.  3.  17. 

not 


the  cart,  may  be  distrained  for  rent,  and  for  that  purpose  may  be  severed 
from  the  cart,  if  the  person  distraining  doth  not  choose  to  take  the  carr  with 
the  corn  as  well  as  the  horses,  all  of  which  as  it  seems  are  equally  K  ible  to 
the  distress.  See  2  Keb.  529.  596.  1  Vent.  36.  and  1  Sid.  422.  440.  in  which 
latter  book  the  reporter  makes  a  query,  whether  the  man's  being  on  the  cart 
should  not  privilege  the  whole  team.  See  Bro.  Attach.  23.  F.  N.  B.  93. — 
[Note  293.] 

(13)  If  ferrets  and  nets  in  a  warren  be  taken  damage  feasant,  it  is  good. 
But  if  they  are  in  the  hands  of  a  man,  they  cannot  be  distrained  any  more  than 
a  horse  on  which  a  man  is ;  nor  can  they  be  distrained,  if  they  are  out  of  the 
warren.  2  E.  2.  Avowry,  182.  7  E.  3.  ibid.  199.  Hal.  MSS. — See  Vin.  Abr. 
Distress,  A. — [Note  294.] 

(14)  If  A.  brings  yarn  to  his  neighbours  house  to  weigh,  it  cannot  be  dis- 
trained by  the  lord.  Nov,  n.  298.  Burley  and  Read.  Vid.  15  E.  Avowry, 
216.  Hal.  MSS. — See  Noy,  68,  and  S.  C.  in  Cro.  Eliz.  549,  and  596.  For 
other  cases  in  which  things  the  property  of  strangers  are  privileged  from  dis- 
tress for  the  sake  of  trade  and  commerce,  see  Francis  and  Wyatt,  3  Burr, 
p.  1498.  In  that  case  the  question  was,  whether  a  person's  chariot,  which 
stood  at  a  common  livery  stable,  could  be  distrained  for  rent  due  from  the 
keeper  of  the  livery  stable ;  and  the  court  after  two  arguments  appearing  to 
be  strongly  inclined  in  favour  of  the  distress,  the  owner  of  the  chariot  after- 
wards declined  bringing  the  question  to  a  third  argument,  which  had  been 
ordered  by  the  court. — [Note  295.] 

(15)  20  H. 7.  9.  13.    21  £.4.  47.    Hal.  MSS. 

(16)  But  now  by  the  2  W.  and  M.  c.  5,  sheaves  or  cocks  of  corn,  or  corn 
loose  or  in  the  straw,  or  hay  in  any  hovel,  stack  or  rick,  or  otherwise  on  the 
land,  may  be  distrained  for  rent  on  demise,  lease  or  contract — [Note  296.] 

(17)  Sheep  are  equally  privileged  with  averia  caruca?,  and  cannot  be  taken, 
if  any  other  distress  can  be  found.  See  further  2  Inst.  133, 134,  and  the  case 
cited  in  n.  18.— [Note  297.] 

(18)  But  it  has  been  adjudged,  that  beasts  of  the  plough  may  be  taken  for 
the  poor's  rate  under  the  43  Eliz.  because  the  remedy  given  by  that  and  other 
statutes  for  compelling  the  payment  of  particular  rates  or  sums  of  money, 

though 


47.a.47.b.]   Of  Tenants  for  yea  res.  L.l.C.7.Sect58. 

not  be  distreyncd  (which  is  the  ancient  common  law  of  England, 

for  no  man  shall  be  distreined  by  the  utensils  or  instruments 

of  his  trade  or  profession,  as  the  axe  of  the  carpenter, 

or  the  bookes  of  a  scholler)  while  goods  o»  or  other  T47H 

boasts,   which  Bracton  culls  anmaHay    (or  catetla)  I    ^  J 

[«]  si  H.  7.  s6.  otiosa,  may  be  distrained,    [m]  6.  Furnaces,  caudrons. 

As*  36o  or  the  like,  fixed  to  the  freehold,  or  the  doores  or  wmdowes  of 

r  T-rV  Jik    8  house,  or  the  like  cannot  be  distrained  (1).    [n]  Lastly,  beasts 

10  H.  7!  aiV      that  ««*pe  (*)  »*▼  he  distrained  for  rent,  though  they  have  not 

1 1  H.  7*  4. a.  been  levant  and  couchant  (3).  [0]  Note,  that  he  that  distraints 
15  H.  7.  17.  any  thing  that  hath  life,  must  impound  them  in  a  lawful!  pownd 
18  £.  a.  within  three  miles  in  the  same  county,  and  that  is  either  overt 
6  eTI!***1^  **  °Pen»  m  ft  pinfold  made  for  such  purposes,  or  in  his  owne 
as  E.  4.  40*  dose,  or  in  the  dose  of  another  by  his  consent  (4).  And  it  is 
4  E.  3.  there  called  open,  because  the  owner  may  give  his  cattle  meat 
Pittret.  18.        and  drlnke  without  trespasse  to  any  other,  and  then  the  cattle 

Vs^St  mmt  te  8Uttained  at  tKe  P*"?1  of  the  owner,    [p]  Or  it  is 

(a  Leon.  7.  a  po*1"*  co*ert  or  close,  as  to  impownd  the  cattle  in  sone  part 

Doct.  aodStud.  of  his  house,  and  then  the  cattle  are  to  be  sustained  with  meat 

lib.  a.  cap.  47.)  and  drink  at  the  perill  of  him  that  distrained),  and  he  shall  not 

[o]  MaHebr.  have  any  satisfaction  therefore.     But  if  the  distresse  be  of 

c*P«  4-  utensils  of  houshold,  or  such  like  dead  goods  which  may  take 

a&a  Ph. and  h*™6  by  wet  or  weather,  or  be  stolne  away,  there  he  must 

Mar.  cap.  13.  Fleta,  lib.  a.  cap.  so.  6  H.  3.  Arowrie,  942.  30  Ass.  38.  1  H.  6. 9. 
as  £.  4.  it.  F.  W.  B*  89.  Dsct.  and  8tod.  lib.  a.  cap.  S7#  6  H.  7.  (*L  o> 
M  33  H.  8.  tit  Diftrea.  Br.  6*.    (1  Ra,  Abr.  673.) 

hnpownd 


though  called  a  distress,  is  in  effect  an  execution.  1  Burr.  p.  579.  See  ace. 
Saund.  on  as  Ch.  a.  against  conventicles  39,  which  is  referred  to  in  Com.  Dig. 
Distress,  C.  but  not  cited  in  the  case  in  4  Burr. — [Note  998.] 

(1)  At  common  law  corn  growing  could  not  be  distrained,  because  it  ad- 
heres to  the  freehold.  1  Ro.  Abr.  066.  H.  pi.  4.  Bat  now  by  the  11  G.  a. 
a  19.  landlords  are  empowered  to  distrain  all  sorts  of  corn,  grass,  or  other 
product  growing  on  the  estate  demised,  and  to  cut  and  gather  them  when 
ripe.— [Note  899.] 

(a)  If  they  escape  far  toon/  of  indosure  by  him  who  ought  to  repair,  they  aj*e 
not  distratnatie.  AJj.i4.EUz.  Dy.  317.  The  lord  cannot  distrain  beasts  iohick 
escape  xvhen  they  are  gone  out  of  the  land,  though  they  are  tvtikin  vim.  Vid; 
41  E.  3.  a6.  14  H.  7.  8.  20  H.  7. 10.  15  H.  7. 17.  a  £.  4.  6.  Hal.  MSS. 
—See  the  next  note. — [Note  300.] 

(3)  This  doctrine  has  been  objected  to  as  too  general ;  and  several  distinc- 
tions are  taken,  the  sum  of  which  seems  to  be,  that  if  a  stranger's  beasts 
escape  into  another's  land  by  default  of  the  owner  of  the  beasts,  as  by  break- 
ing the  fences,  they  may  be  distrained  for  rent  immediately  without  being 
levant  or  couchant ;  but  that  if  they  escape  there  by  default  of  the  tenant  ot 
the  land,  as  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be 
distrained  for  rent  or  service  of  any  kind  till  they  have  been  levant  and  couch- 
ant, nor  afterwards  by  a  landlord  for  rent  on  a  lease,  unless  on  notice  the 
owner  of  the  beasts  neglects  to  remove  them ;  though  it  is  said,  that  such 
notice  is  not  necessary  where  the  distress  is  by  the  lord  of  the  fee  for  an 
ancient  rent,  or  by  the  grantee  of  a  rent  charge.  See  this  subject  argued 
upon  at  large  in  the  case  of  Kimp  and  Cruwes,  a  Lutw.  1573.— [Note  301.] 

(4)  And  now  by  the  11  G.  a.  c.  19.  s.  10,  persons  distraining  for  rent  may 
impound  die  distress  on  any  convenient  part  of  the  land  chargeable  with  the 

[Note  30a.] 


Ll.  C.7-  Secl.58.     Of  Tenant  for  yeares.         [47.  b. 

tapownd  them  in  a  house  or  other  pownd  covert  within  three 
miles  within  the  same  county,  for  if  he  impownd  them  in 
a  pownd  overt  he  mutt  answer  for  them. 

[q]  If  the  distresse  he  taken  of  goods  without  cause,  the  ft]  4  e.  6. 
owner  may  make  rescous ;  but  if  they  be  distrained  without  tit.  Distrea.  74. 
cause,  tod  impounded,  the  owner  cannot  breake  the  pownd  F-N.B.  100.  B. 
and  take  them  out,  because  they  are  then  in  the  custody  of  the  (Po9t>  l6°* b#> 
law. 

[r]  But  if  a  man  distraine  cattle  for  damage  feasant,  and  put  rr]  3  E.  3.  ut. 
them  in  the  pownd,  and  the  owner  that  had  common  there  Trans.  11. 
make  fresh  suite,  and  finde  the  door  unlocked  (5),  he  may  justifie 
the  taking  away  of  the  cattle  in  a  porcojracto.    [s]  If  the  owner  M  34H.6.    - 
breake  the  pownd,  and  take  away  his  goods,  the  party  distrain-  18. 
ing  may  have  his  action  de  parcofracto,  and  he  may  also  take 
his  goods  that  were  distrained  wheresoever  he  find  them,  and 
mpownd  them  againe. 

it  is  called  a  writ  de  porcojracto  of  these  words  in  the  writ  [*],  ft]  Regist. 
ParcumiUumviet  armisjregit.    And  the  forme  thereof  appeares  F.N.B.  100, 
in  the  Register  and  F.  N.  £.  ICI- 

But  it  is  to  be  observed,  that  for  die  rent  due  the  last  day 
of  the  tearme,  the  lessor  cannot  distraine,  because  the  terme 
a  ended  (6) ;  and  therefore  some  use  to  reserve  the  last  halfe 
veare's  rent  at  the  feast  of  the  nativitie  of  Saint  John  Baptist 
before  the  end  of  the  terme,  so  as  if  the  rent  be  not  then  paid,  (Doct.  and  Stud, 
he  may  distraine  betweene  that  and  Mfchaehnasse  following  (7).     lib.  a.  cap.  9.)  * 

u  Action  of  debt,"    Note  a  diversitie  betweene  a  rent  reserved 
upon  a  lease  for  yeares  reserving  a  yearelyrent:  the  lessor  (1R0.Abr.601. 
may  have  severall  actions  of  debt  for  every  yeare's  rent.    But  Po8t  *9**  k) 

upon 

(&)  Vid.  30  E.  26,  inhere  defendant  pleads  that  he  found  the  cattle  sans  nul 
manner  de  fermure  ne  serrure  n  autre  engine.    Hal.  MSS. — [Note  303.] 

(6)  For  one  cannot  distrain  the  same  day  the  rent  grows  due ;  but  it  must  be 
Ae  day  after.  21  H.  6.  40.  Vid.  14  tf.4.  31.  Hal.  MSS.— By  the  S  An. 
c,  14,  rent  may  be  distrained  for  after  determination  of  the  lease  m  the  same 
manner  as  before,  if  the  distress  is  made  within  six  calendar  months  after- 
wards, and  during  the  continuance  of  the  landlord's  title  and  the  possession 
of  the  tenant  from  whom  the  arrears  are  due.— [Note  304.] 

(7)  See  further  as  to  distress  3  Blackst.  Comment*  6  &  145,  and  in  the 
teveral  Abridgments,  titles  Distress  and  Replevin,  and  also  Gilbert's  Treatise 
on  the  law  of  Replevins.  See  also  *  W.  &  M.  c.  5.  8  An.  c.  14*  4G.  2.  c.28, 
aad  11  G.  2.  c.  19.  These  statutes  have  made  groat  alterations  in  the  ancient 
law  of  distress,  particularly  by  empowering  persons,  who  distrain  for  rent  of 
lay  kind,  to  sell  the  distress  for  payment  of  the  rent  in  arrear,  if  the  tenant 
flr  owner  fails  to  replevy  with  sufficient  security  within  five  days  after  taking 
of  +he  distress  and  giving  the  tenant  notice  of  the  cause.  This  improvement 
M  tie  remedy  by  distress  was  first  introduced  by  the  2  W.  &  M.  c.  5,  with 
6    »ct  to  rents  due  on  demise  or  contract,  and  afterwards  by  the  4G.2.C,  28, 

extended  to  rents  seek,  rents  of  assise,  and  chief  rents.     Before  these 

statutes,  the  remedy  by  distress  was  very  imperfect ;  for  the  distress  was 
\U  ely  taken  nominee  pcence  to  compel  satisfaction,  and  could  not  be  sold  or 
'*  1  for  the  profit  of  the  person  distraining,  except  in  case  of  the  king  and  in 
'*    e  few  other  instances.     Most  of  the  other  changes,  made  by  the  statutes 

e  lord  Coke's  time,  have  been  incidentally  hinted  at  in  die  preceding  notes. 

Sote  305.] 


47*  b.]         Of  Tenant  for  yeares.     L.  1.  C.7.  Sect.  58. . 

upon  a  bond  or  contract  for  payment  of  several  surnmes,  bo 
action  of  debt  lieth  till  the  last  day  be  past  (8).    But  otherwise 
it  is  of  a  recognizance,  which  see  at  large  and  the  reason  thereof 
[u]  7  H.  6.  13.  cap.  Releases,  Sect.  512, 513.    [u]  Note,  that  the  lord  shall  not 
4  r°  48"  D*ve  an  ac**0D  °^  debt  *°r  reu»  or  ^  escuage  due  unto  him, 

34  E  1  tit.  because  he  hath  other  remedie ;  but  his  executors  or  adminis- 
Avowric,  333.  tratora,  shall  have  an  action  therefore,  because  it  is  now  become 
3a  H.  8.  as  a  flower  falne  from  the  stocke,  and  they  have  no  other  re- 

Br.  Reliefe,  11.  medy.  Neither  shall  the  lord  have  an  action  of  debt  for  aid 
Gltn'vHIib'o3  Wfl*  marier,  or  faireJUz  Chivaler,  for  the  cause  aforesaid. 

cap.  34.    Fleta,  lib.  t.  cap.  40.  and  lib.  3.  cap.  14.     Bracton,  lib.  9.  fol.  36.    W.  1. 
cap*  35.    95  E.  3.  cap.  1 1.    Britton,  fol.  57.  &  70.    (Post.  3.  a.     1  Ro.  Abr.  596.) 

"  But  in  such  case  it  behooveth,  that  the  lessor  be  seised  (9)  in 
the  same  tenements  at  the  time  of  his  lease;  for  it  is  a  good  plea  \ 
for  the  lessee  to  say,  that  the  lessor  had  nothing  in  the  tenements  at  y 
the  time  of  the  lease*9  And  the  reason  of  this  is,  for  that  in  every  j 
contract  there  must  be  avid  pro  quo,  for  contractu*  est  quasi  ^ 
actus  contra  actum ;  and  therefore  if  the  lessor  hath  nothing  in 
the  land,  the  lessee  hath  not  quid  pro  quo,  nor  any  thing  for  \ 
which  he  should  pay  any  rent.  And  in  that  case  he  may  also  \ 
plead,  that  the  lessor  non  dimisit,  and  give  in  evidence  the  other 
matter  (10). 

W  46  £•  3«  7-        *  Except  M  *fo  fe«*e  he  made  by  deed  indented,  fyc"    If  the 

90  E.  4.  10.  lease  be  made  by  deed  indented,  then  are  both  parties  concluded, .  1 

34  JJ-  6-  48.  [y]  but  if  it  be  by  deed  poll  the  lessee  is  not  estopped  to  say,  * 

2a  6  35^  *"at  tne  *e880r  na^  nothing  at  the  time  of  the  lease  made.    A 

14  H.  4.  as.  lessee  for  the  life  of  B.  makes  a  lease  for  yeares  by  deed  in-1 
f  y]  9  £.  9.  dented,  and  after  purchases  the  reversion  in  fee.  B.  dieth,  A* 
Estop.  953.  ghall  avoid  his  owne  lease,  for  he  may  confesse  and  avoid  the> 
2?  r  3   '  *"*  ^ease  wn'cn  t0°k  effect  in  point  of  interest,  and  determined  by 

18  E °f  16-        the  death  of  Bm     But  tf  A'  had  nothinS  in  the  land>  and  made 

15  E.  3.  a  lease  for  yeares  by  deed  indented,  and  after  purchase  the 

Eitop.  936.  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say,  that  the 
/JfH  4"  ?*"  le880r  hftd  nothing  in  the  land  (11) ;  and  here  it  worketh  only 
v  °-  200  upon  the  conclusion,  and  the  lessor  cannot  confesse  and  avoid, 
l%]  14  H.  6. 93.  as  he  might  in  the  other  case.  [2]  If  a  man  take  a  lease  of  his 
8  H.  4.  7.  owne  land  by  deed  indented  reserving  a  rent,  the  lessee  is  con- 
fa]  Resolve  eluded,  [a]  But  if  a  man  take  a  lease  of  the  herbage  of  his  { 
Pasch.  9  Eli*,  owne  land  by  deed  indented,  this  is  no  conclusion  to  say,  that 
Banco?"1111"  tne  ^eMor  na<*  nothing  in  the  land,  because  it  was  not  made  of  -{ 


(Cro.  Cha.i  10.)  *he  ^an<^  itselfe :  [£]  but  if  a  man  take  a  lease  for  yeares  of  his  1 
6]  Mich.  31      owne  land  by  deed  indented,  the  estoppell  doth  not  continue 

39  Elii.  iu  Communi  Banco  adjudge  in  London's  case. 

after 


£ 


(8)  See  New  Abr.  Debt,  B.  and  Vin.  Abr.  Debt,  O.  _ 

(9)  Nota  this  diversity.  In  pleading  a  lease  one  ought  to  say,  tlwt  the  lessor 
xoas  seised  and  demised ;  but  in  count  in  debt  for  rent  it  is  good  without  alleging 
seisin.     20  E.  3.  Barr.  132.     21  H.  7.  32.     Hal.  MSS — [Note  306.]  " 

(10)  18  E.  3. 16.  Brief,  747.  Dy.  122.     Martyne  and  Hardye.    Hal.  MSS. 

(11)  Et  videtur,  that  by  purchase  of  the  land,  that  is  turned  into  a  lease  in 
interest,  which  before  xvas  purely  an  estoppel.  Vid.  tamen.  P.  3  Car.  C.  B, 
Crook,  n.  2.  Isham  and  Morris.  Hal.  MSS. — See  Cro,  Cha.  109.— [Note  307.] 


r 

L 1 .  C.  7.  Sect  59-    Of  Tenant  for  yeares.    [47.  b.  48.  a. 

tier  the  tarme  ended  (is).    For  by  the  making  of  the  lease, 
the  eatoppell  doth  grow,  and  consequently  by  the  end 
♦8."!  of  the  leaae,  the  estoppel  detenninea  (13),  OJ  and  that  [<?]  38  H.  &  14. 
^  J  report  of  the  indenture  which  belonged  to  the  lessee,  S£t*3'91'x 
doth  after  the  terme  ended  belong  to  the  lessor,  which  c        **9'  *"' 
tbaold  not  be  if  the  estoppdl  continued. 


t 


Sect.  59. 

,  A  ND  it  u  to  be  understood,  that  in  a  lease  for  yeares,  by  deed  or 
I  "^**  without  deed  (1),  there  needs  no  livery  of  seisin  to  be  made  to  the 
lessee,  but  he  may  enter  when  he  will  by  force  of  the  same  lease.  But 
offeoffements  made  in  the  country*  or  gifts  in  taile,  or  lease  for  terme  of 
Uji]  in  such  cases  where  a  freehold  shall passe,  if  it  be  by  deed  or  with- 
mtt  deed,  it  behoveth  to  have  livery  of  seisin. 

TITER  Y  of  seisin."  (*)  TradUio,  or  deliberatio  seisin*,  is  18  E.  3.  fo.  i«. 

a  solemnitie,  that  the  law  requireth  for  the  passing  of  a  4*  E-  3»  J7- 

freehold  of  lands  or  tenements  by  deli verie  of  seisin  thereof,  [b]  ^^AwTi.1  * 

SsAercenire  debet  solennilas  in  mutatione  liberi  tenementi,  ne  con'  a  £.  3.  4. 

fsmgat  donationem  deficere  pro  defectu  probationis  (3).  43  E-  3* 

PL  Com.  95.  a.  &  303.  b.    Vid.  Sect.  66.   (PotU2i6.)        [6]  Bract,  lib.  ft.  ca.  15. 

And 


(1 3)  Vid.  4  H.  6.  7.  If  disseisee  makes  lease  for  years  by  indenture  to  dis~ 
eisor,  he  shall  not  have  assise  during  this  lease.    Hal.  MSS. — [Note  308.] 

C*3)  3°  E-  3.  21.  Vid.  14  H.  6.  22,  per  curiam.  But  if  it  be  estoppel  by 
usiier  of  record,  as  by  fine,  Sfc.  it  continues  after,    2  E.  4.     Hal.  MSS. 

~[Note  309-] 

(1)  As  to  the  distinction  at  common  law  between  hereditaments  lying  in 
trery,  which  may  be  passed  for  any  estate  without  deed  or  even  writing,  and 
^ose  lying  in  grant,  which  could  be  transferred  by  deed  only,  and  the  altera* 
ion  01  our  ancient  law  by  the  29  Cha.  2.  c  3,  which  requires  a  deed  or 
Tiling  in  most  cases,  see  infra,  n.  3.  ante  9.  a.  and  post.  49*  a.  121.  b. 

(«)   For  the  origin  and  history  of  the  transfer  of  lands  by  livery  of  seisin, 
Be  »  Blackst.  Comment  311.    Mad.  Formul.  Anglic.  Dissert.  9,  and  Spelm. 
and  Du  Fresn.  Gloss,  voce  Investitura. 
y  But  since  the  introduction  of  uses  and  trusts  and  the  statute  of  27  H.  8, 
iferring  the  possession  to  the  use,  the  necessity  of  livery  of  seisin  for 
a  freehold  in  corporeal  hereditaments  has  been  almost  wholly  super- 
and  in  consequence  of  it  the  conveyance  by  feoffment  is  now  very  little 
Before  the  statute  of  uses  equitable  estates  of  freehold  might  be  created 
h  the  medium  of  trusts  without  livery,  and  by  the  operation  of  the 
legal  estates  of  freehold  may  now  be  created  in  the  same  way.     Those 
ed  the  statute  of  uses  evidently  foresaw,  that  it  would  render  livery 
ury  to  the  passing  of  a  freehold,  and  that  a  freehold  of  such  things 
not  he  in  grant  would  become  transferable  by  parol  only  without  any 
ity  whatever.     To  prevent  the  inconveniences  which  might  arise  from 
»  of  conveyance  so  uncertain  in  the  proof  and  so  liable  to  misconstruction 
buse,  it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  of 
_  >l.  I.  P  freehold 

L 


48.  a.]         Of  Tenant  for  yeares.      L.  1.  C.7.  Sect.59 

[c]  Bract,  lib.  a.  And  there  be  two  kinds  of  livery  of  seism,  viz*  ft  liverie  ■  W 
w.  1 5  &  1 8.       dee£9  m£  a  iivery  jn  iaw#     a  livery  in  deed  is  when  the  feoffor 

fn^f^.  **?*  the  ring  of  the  doore,  or  turfe ,  or  ^**^J* 
Flci  lib.  3.  deuvereth  the  same  upon  the  land  to  the  feoffee  in  name  ot  wan 
cap.  15.  of  the  land,  AYc.  per  hostium  et  per  hospatn  et  annukm  vd  per 

Justem  vel  baculum^  fyc. 

[d]  6  Co.  *6.  ^.seised  of  an  house  in  fee,  and  being  in  the  house,  \d\  saitft  to 
Slip's  case.       #.  \  demise  to  you  this  house  for  terme  of  my  life :  this  is  a  good 

beginning  to  limit  the  state,  but  here  wanteth  livery  (4).  A  lwcry 

in  deed  may  be  done  two  manner  of  wayes.    By  a  solenroe  act 

and  words;  as  by  delivery  of  the  ring  or  haspe  of  the  do°J^  D7 

[*]  See  more  of  a  branch  or  twigge  of  a  tree,  or  by  a  turfe  of  the  land,  »»™W 

this  Sect.  60.      these  or  the  like  words,  the  feoifcr  and  feoffee  both  holing  W 

(a  Ro.  AUr.  7.)  j^  ^  feoffment>  ^  the  ring  of  the  doore,  haspe,  biancli, 

twigge,  or  turfe;  and  the  feoffor  saying,  Here  I  deliver  f  u«fJ* 
and  possession  of  this  house,  in  the  name  of  aU  the  land*  ana  te- 
nements contained  in  this  deed,  according  to  thefornieand  &«* 
41  E.  3.  17.  b.    of  this  deed ;  or  by  words  without  any  ceremony  or  act  W  "J 
41  Am.  p.  10.     the  feoffor  ^j      at  the  houge  doore>  or  within  the  house,  H« 

11  K  3  Pii  I  Oliver  you  seisin  and  possession  of  this  house,  in  the  name 

39  Aw  p.  1*.  of  seisin  and  possession  of  all  the  lands  and  tenements  ^n^™ 

atf  As».  39.  in  this  deed ;  et  sic  de  simUibus :  or,  Enter  you  into  Uus  worn, 

«7A»s.p.6i.  or  land|  and  have  aiMj  enjoy  it  according  to  the  deed.  «r 

6 Co  %  Enter  int0  the  ^k  or  land,  and  God  give  you  j^/jf'  1  w 

Ship's  case.       content  you  shall  enjoy  this  land  according  to  the jleed ; or 
(rost.  37.  like.     For  if  words  may  amount  to  a  liverie  within  V**** 

Cro.  Jam.  80.)    mnc^  more  it  shall  upon  the  land  (6).     But  if  a  man  deuw 

the  deed  of  feoffment  upon  the  land,  tins  amounts  to  no  iive^ 


freehold  should  not  pass  by  bargain  and  sale  only,  unless  it  was  by  lndento* 
enrolled.     See  27  H.  8.  c.  16.     The  objects  of  this  provision  evidently  ve* 
first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  conveywja 
by  reducing  it  into  writing  ;  secondly,  to  make  the  proof  of  it  easy  by  «qjw| 
their  seals  to  it,  and  consequently  the  presence  of  a  witness ;  and  lastly,  J 
pievent  the  frauds  of  secret  conveyances  by  substituting  the  more  «Becni 
notoriety  of  enrolment  for  the  more  ancient  one  of  livery.    But  the jauo 
part  of  this  provision,  which  if  it  had  not  been  evaded  would  have  intr0J~J 
almost  an  universal  register  of  conveyances  of  the  freehold  in  the  case  ot 
poreal  hereditaments,  was  soon  defeated  by  the  invention  of  the  conve7* 
by.  lease  and  release,  which  sprung  from  the  omission  to  extend  the  statute 
bargains  and  sales  for  terms  of  years  ;  and  the  other  parts  of  the  8tatut*^* 
necessarily  ineffectual  in  our  courts  of  equity,  because  these  were  still  uft* 
liberty  to  compel  the  execution  of  trusts  of  the  freehold  though  created  wifflsl 
deed  or  writing.     The  inconveniences  from  this  insufficiency  of  the  statu 
enrolments  are  now  in  some  measure  prevented  by  the  29  Ch.  a.  c.  3>  *! 
provides  against  conveying  any  lands  or  hereditaments  for  more  than  ta 
years,  or  declaring  trusts  of  them,  otherwise  than  by  writing.  See  post.  »*l 
— [Note  31  o.J  ' 

(4)  9  Rep.  13.     Thoroughgood*s  case.     Hal.  MSS. 

(5)  43  Ass.  10.     18  H.  ti. 16.     A.  makes  charter  of  feoffment  to  uses 
and  B.  bein$  on  the  land,  A.  says,  I  am  content  you  shall  have  this  house 
land  according  to  the  deed  made  to  you ;  it  is  not  livery>  because  it  MjP?1!**  , 
assent  and  UJuture.     H.  6  Jac.     Maund's  case.     Ley,  n.  fr  Hal.  MSS.— 
Ley,  2—  [Note  311.] 

ifi)  But  Cro.  Jam.  80,  and  Ley,  2,  seem  contra. 


Ll.C.7.Sect59.    Of  Tenant  for  yeares.    [48.a.48.b. 

d  the  land,  for  it  hath  another  operation  to  fake  effect  as  a 
deed :  tat  if  he  deliver  the  deed  upon  die  land  in  name  of  43  E.  3-  tit. 
man  of  ail  Che  land*  contained  in  the  deed,  this  is  a  good  Feo£  *l- 
firery :  tad  so  are  other  book*  intended  that  treat  hereof,  that  ifr.  Feoff 
the  deed  *w  delivered  in  name  of  seisin  of  that  land.    Hereby  (9  Co.  136.  b. 
itappeareth,  that  the  delivery  of  any  thine  upon  the  land  in  1  Leon.  307.) 
mm  of  seism  of  that  land,  though  it  be  nothing  concerning  the 
hod,  as  s  ring  of  gold,  is  good,  and  so  hath  it  beene  resolved  by  60  E.  3.  Rot. 
ail  the  judges ;  and  so  of  the  like.  Farl.no.30. 

If  dfren  parcels  of  land  be  conteyned  in  a  deed,  and  the  feoffor  (  Post.  50.  a.) 
defiten  seisin  of  oneparcell  according  to  the  deed,  all  the  parcels  {3  E-  3- 
doenas*,  sftek  he  saith  not  (in  name  of  all,  &c.)  because  the  Esi0?' 177' 
deed  wmtaiiieth  all.    And  so  if  there  be  divers  feoffees,  and  he 
make  Every  to  one  according  to  the  deed,  the  land  posseth  to  all 
the  leasees  (7);  and  yet  the  plainer  way  is  to  say  (in  the  name 
afthewboky  or  of  all  the  feoffees)  (8> 

If  a  man  make  a  charter  in  fee,  and  deliver  seism  for  life  seatn-  ibidem. 
dmafirmam.antai  the  whole  lee  simple  shall  passe,  for  it  shall  (*  Co.  246. 
be  taken  most  strongly  against  the  feoffor.  Note,  that  these  words  *«*■•«•) 
(secundum  formam  carta)  are  understood  according  to  the  L  Am^o. 
yntitic  and  quality  of  the  efectttall  estate  contained  in  the  10  Ass.'  19! 
deed.    If  a  man  make  a  lease  for  yeares  by  deed,  and  43  Ass.  90. 
»•  deliver  seisin  according  to  the  forme  and  effect  of  (Hob.  171. 
the  deed;  yet  he  hatb  but  an  estate  for  yeares,  and  the  [ ^  j*5' 197# 
liveriek  void,  as  Littleton  saith.    So  if  A.  bw  deed  give  aRo.Abr.7. 
hud  to  &  to  have  and  to  hold  after  the  death  of  A.  to  B.  and  1  Co.  137.  199. 
Iss  faeires,  this  is  a  void  deed,  because  he  cannot  reserve  to  Cro.  Js.  376.) 
kussdfe  a  particular  estate,  and  construction  must  be  made  M>£.'-33&b 
npen  the  whole  deed ;  and  if  livery  be  made  according  to  the  Klog^encC 
^me  and  effect  of  the  deed,  the  livery  also  is  void,  because  inter  Hogge  & 
livery  referreth  to  a  deed  that  hath  no  effect  in  law,  and  Croese.for  lands 
e  it  cannot  worke  secundum  formam  et  effectum  carta  (1).  '"  £°?f}0,l; 
k  was  adjudged,  et  sic de  stmUibus.    *  And  it  is  to  be  Yjf  «• Cow- 
d,  that  neither  the  feoffor  being  absent  can  make  livery, 
the  feoffee  being  absent  can  take  livery,  but  by  warrant  of  *h-S1L!!l,0<560f 
»y,  by  deed,  and  not  by  parol,  because  it  concerneth  llf,sH     *"  t  ' 

r/L     v   u/'-\  *  11  n.  4*.  71. 

of  freehold  (2).  19  Ass.  9. 

19  H.  8.  9.  b.    (a  Ro.  Abr.  8.    Post.  359.    a  Sid.  61.) 

Vide 


Lb.  J? 


(7)  But  if  it  be  without  deed  nothing  passes  to  the  others.     Dy.  14.  35- 
■•  M8S* 
t)  15  E.  4. 18.     18  E.  4.  12.     18  H.  6.  9.     99  H.  6.  1.    40  J5.  3.  40. 

darter  of  feoffment  habendum  a  die  datus,  Ruled,  1 .  If  livery  be  made 
day  seeundnm  formam  cartas,  it  is  void.     9.  If  it  was  after  the  day  by 
*  himself  it  is  good.  3*  If  there  be  letter  of  attorney  to  ddicer  seisin  in 
or  it  mas  at  the  same  time,  and  it  is  delivered  after  the  day,  yet  it  is  not 
because  the  authority  mas  given  at  a  time  when  it  was  a  void  charter.     But 
'letter  of  attorney  be  made  after  the  day,  and  livery  is  made  according  to  the 
His  good.*  Hob.  314.  Greenwood  and  Tiler*  T.  3  Car.  Owen  and  Price. 
H.  3  Jac  Rot.  216.  B.  R.     Hennings  and  Pauckarden.     So  there  is  a 
y  between  this  and  a  grant  of  a  reversion  habendumyrom  a  day  to  come, 
irnmext  after  the  day  doth  not  aid  the  grant.  2  Rep.  55.    Buckler's  case9 
MSS. — See  Cro.  Jam.  563,  and  153.— [Note  312.] 
£9)    Adjudged,  that  feoffee  being  absent  cannot  take  livery,  nor  feoffor  being 

y  2  absent 


Bridgewater'f 


(Ante  4.  b. 
Po»L  190.  b.) 


Vide  Sect.  1. 


48.  b.]         Of  Tenant  for  yeares.     L.  1.  C.7.  Sect.59. 

Vide  Sect.i,  in  Bridgewater9*  case,  where  a  man  hath  a  mo?* 
able  estate  of  inheritance,  (or  example  there  put,  in  13  acres:  the 
question  is,  where  livery  shall  be  made,  first,  if  they  be  parcel 
of  a  mannor,  they  may  passe  by  the  name  of  the  manner;  bat  if 
they  be  in  grosse,  then  the  charter  of  feoffment  most  be  of 
13  acres  lying  and  being  in  the  meadow  of  80  acres,  generally, 
without  bounding  or  describing  of  the  same  in  certsintie;  m 
livery  of  the  seisin  of  any  13  acres  allotted  to  the  feoffee  for  a 
yeare  secundum  Jbrmam  carta  is  a  good  livery  to  paste  the  con- 
tent of  1 3  acres  wheresoever  the  same  lie  in  that  meadow.  In  the 
second  case,  where  one  entire  mannor  is  separate  and  divided, 
as  is  aforesaid,  there  is  no  question  but  the  livery  must  be  made 
of  that  mannor ;  but  in  the  other  case,  where  two  msnnon 
are  separate,  and  divided  aUernis  vicibus,  there  the  charter  of 
feoffment  must  be  made  of  both,  and  liverie  in  that  manner 
which  he  seised  of  in  any  one  yeare  secundum  Jbrmam  carta, 
and  the  next  yeare  in  the  other  secundum  form*  carta 
for  there  are  two  distinct  manners,  and  severall  estates  m 
them  (3). 

A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  b*0^ 
the  view  of  the  house  or  land,  (I  give  you  yonder  land  to  you  and 
your  heires,  and  soe  enter  into  the  same,  and  take  powesaon 
thereof  accordingly)  and  the  feoffee  doth  accordingly  in  the  We 
of  the  feoffor  enter,  this  is  a  good  feoffment,  for  signatiopro  tra- 
ditione  habetur  (4).  And  herewith  agreeth  Bracton :  Item  dta 
potent  et  assignor*,  quando  res  vendita  vd  donata  sit  in-conspechh 
quam  venditor  et  donator  dicrt  se  trader e:  and  in  another  place  he 
saith,  in  seisina  per  effectum  et  per  aspect  am.  But  if  either  feoinr 
or  the  feoffee  die  before  entry  the  livery  is  voyd  (5).  And  livery 
within  the  view  is  good  where  there  is  no  deed  of  feoffment  [«] 
And  such  a  liverie  is  good  albeit  the  land  lie  in  another  county. 
[b]  A  man  may  have  an  inheritance  in  an  upper  chamber  (4 
though  the  lower  buildings  and  soile  be  in  another,  and  seeing  it 
is  an  inheritance  corporeal!  it  shall  passe  by  livery,  [c]  A  man 
maketh  a  charter  or  feoffment  and  delivers  seisin  within  the 


38  £.3.  11. 
38  Am.  p.  a. 
43  Am.  p.  so. 
Temps  H.  8. 
tit.  Feoffments, 
Br.  70. 

18  £.3.  1(5.  b. 
s8  H.  8.  f.  18. 

9  &  4.  39*  P« 
Movie.    Bract, 
lib.  a.  cap.  18. 
Ac  lib.  4. 
fo.  9*5.  a. 
(1  Co.  156. 
Pott.  953.  a.) 

W  9  E.  4.  39» 
38  £.3.  11. 
[6]  9  £.4.98.40. 
5  H.  7.  q. 
3  H.  0.  tit. 
Pleint,  l*    11  H 


4.  3s.    11  E.  3.  Am.  86. 


[c]  38  Ass.  p.  93. 


new, 


absent  make  livery,  by  attorney  by  parol.  T.  1659.  Gregory  and  Badbour^ 
But  a  lease  Jbr  years  may  be  delivered  by  attorney  by  parol,  as  has  been  oft* 
adjudged.    Hal.  MSS.— [Note  313.] 

(3)  Vid.  8£.  2.  Feoffments,  111.  Livery  by  the  lord  of  any  part  of  'the  manor 
'without  going  to  it ;  but  contra  if  not  parcel.    Hal  MSS. — [Note  314*] 

(4)  Nota  the  case  0/3S  Ass.  2.  A.  makesfeqffment  to  B.  within  the  vienv 
afterwards  marries  her9  and  afterwards  claims  to  the  use  of  the  wife ;  it  is  a" 
execution  of  the  livery.  38  E.  3. 1 1.  Vid.42  E.  3.  Feoffments ,  54-  Livery  / 
though  the  land  is  not  within  view.    Hal.  MSS.— [Note  315.] 

(5)  1  Rep.  rector  of  Cheddingtoris  case.     Hal.  MSS.     And  see 
Feoff.  Detinue,  70 ;  and  there  said  to  have  been  held  seepe  temp.  H.  8. 
Ace.  1  Co.  156.  a.     Shepp.  Touch.  216.    2  Ro.  A.  3  I.  pi-  1.    3&  ^ 
11  B.  and  32  Ass.  2.    The  case  of  Parsons  v.  Pearse  in  Poll.  45-   fl  LeT- 
1  Vent.  186.     1  Mod.  91.    2  Keb.  872.  and  880,  is  a  carious  case  on 
effect  of  marriage  of  a  woman,  being  feoffor,  with  the  feoffee  before  entc 
after  livery  within  the  view.    See  also  the  case  in  Perk.  sect.  214,  and 
Abr.  Feoff.  &  Faits,  47. 

(a)  See-  Railway,  98. 


L.  l.C.  7.  Sect.  59.     Of  Tenant  for  yeares.         [48.  b. 

new,  the  feoffee  dares  not  enter  for  feare  of  death,  but  daimes 
the  same,  this  shall  vest  the  freehold  and  inheritance  in  him, 
•Ibeit  by  the  livery  no  estate  passed  to  him,  neither  in  deed  nor 
b  law,  so  as  such  a  claime  shall  serve,  as  well  to  vest  a  new 
estate  and  right  in  the  feoffee,  as  in  the  common  case  to  revest 
an  ancient  estate  and  right  in  the  disseisee,  &c.  as  shall  be  said 
hereafter  more  a*  large  in  the  Chapter  of  Continuall  Claime. 
And  so  note  a  liverie  in  law  shall  be  perfected  and  executed 
by  an  entry  in  law.    id)  If  a  man  be  disseised,  and  make  a  M  Hill.  37EI11. 
fad  of  feoffment  and  a  letter  of  attorney  to  enter  and  take  ™J-  Gqo» 
jwaaeaaion,  and  after  to  make  livery  secundum  format*  carta,  j^Bi-oW*' 
this  is  a  good  feoffment  albeit  he  was  out  of  possession  at  the  &  jerry  adjud. 
time  of  the  charter  made  (6),  for  the  authority  given  by  the  Dyer, 
,    letter  of  attorney  is  executory,  and  nothing  passed  by  the  deli-  10  Elis.  «34- 


of  a  lease  for  yeares  and  deliver  the  deed,  and  after  deliver  it  3  Co.  35- 
yon  the  ground,  the  second  delivery  is  voyde,  for  the  first  JP1"  J«nni»8» 
defray  made  it  a  deed,  and  for  that  the  lease  for  yeares  must  *  Bngst' 
tab  effect  by  the  delivery  of  the  deed,  therefore  the  deed 
delivered  when  he  was  out  of  possession  was  voyde.    But  so  (a  Co.  31.  b.) 
it  is  not  of  a  charter  of  feoffment,  for  that  takes  effect  by  (3  Co- 36-  b) 
delivery  and  seisin.     But  if  the  lessor  had  delivered  it  as  an 
ttcrowe,  to  be  delivered  as  his  deed  upon  the  ground,  this  had 
bene  good. 

A  man  makes  a  lease  for  yeares,  and  after  makes  a  deed  of  (»  &>•  Abr.  4. 
feoffment  and  delivers  seisin,  the  lessee  being  in  possession  and  fy' 33'^ 
noUstenting  to  the  feoffment,  this  livery  is  voyd ;  for  albeit  the  Mo"  ? I,; 
feoffor  hath  the  freehold  and  inheritance  in  him,  yet  that  is  not 
sufficient,  for  a  livery  must  be  given  of  the  possession  also  (7) ;  a  Co.  31, 39. 
but  if  the  leasee  be  absent,  and  hath  neither  wife  nor  servants  Bettisworth't 
(though  he  hath  cattell)  upon  the  ground,  the  livery  of  seisin  <***• 
•ball  be  good. 

.  If  a  man  be  seised  of  an  house,  and  of  divers  several!  closes 
io  one  countie  in  fee,  and  makes  a  lease  thereof  for  yeares,  and 
afterward  maketh  a  feoffment  in  fee  of  the  same,  and  makes 
Inrerie  of  seisin  in  the  closes  (the  lessee  or  his  wife  or  servants 
then  being  in  the  house)  the  livery  is  voyd  for  the  whole ;  for 

the 


(6)  H.  22  Car.  B.  R.     Hinde's  case.    M.  4  Jac  B.  R.     Sparks  and  Darcy, 

£j3iz.     Brawns  case.    Charier  of  feoffment  of  lands  in  the  hands  of  the  king 

letter  qf  attorney  to  make  livery,  and  afterwards  the  feoffor  sues  ouster 

ie,  and  the  attorney  makes  livery ;  it  is  good.  25  Eliz.   Feoffment  on  condi- 

tohich  is  broken ;  feoffor  makes  charter  of  feoffment  and  letter  of  attorney 

'liver  seisin,  the  attorney  enters  and  makes  livery ;  it  is  good.    Dick's  case. 

MSS.— [Note  316.] 

\)  P.  40  ISiz.  B.  R.     A.  tenant  for  years ;  the  reversion  is  granted  to  B.for 

remainder  to  C.  in  tail9  remainder  to  D.  in  fee ;  D.  by  deed  infeoffs  A.  and 

E.  and  makes  livery  :  it  was  ruled  to  be  void,  because  there  was  not  any 

mder,  and  A.  toas  in  possession  and  could  not  take  by  lixery.    Edes  and 

\sford.     A.  tenant  for  years,  remainder  to  the  king  for  years,  remainder  to 

xfee ;  B.  enters  and  ousts  A.  and  makes  lixery ;  it  ts  good,  notwithstanding 

ii  esne  remainder  for  years  to  the  king ;  but  it  would  have  been  otherwise^  if 

\l    V*  remainder  had  been  for  life.    Hal.  MSS — [Note  31 7  J 

P3 


48.  b- 49a.]    Of  Tenant  for  yeares.    L.l.C7.Sect.59. 

the  lessee  cannot  be  upon  every  parcelt  of  the  land  to  him  de- 
mised, for  the  preservation  or  continuance  of  his  possesaon 
therein.  And  therefore  hit  being  in  the  house,  or  upon  any 
part  of  the  land  to  him  demised,  is  sufficient  to  preserve  and 
continue  his  possession  in  the  whole  from  being  ousted  or  dis- 
possessed (8). 

7  E  4.  «o.  a.         **•  Note  a  great  diversity,  when  a  man  hath  two  ["49.  | 
pcnoutsl«Just.  waieg  to  p^  i^^  and  both  tf  fae  wajeg  be  by  the  L  ^  J 

PI  Com  7k  2      common  law,  and  he  intendeth  to  passe  them  by  one 
io' E.  4.  3?  "     of  thewayes,  yet  ut  res  magis  valeat,  it  shall  passe  by  the  other- 

But  where  a  man  may  passe  lands  either  by  the  common  law, 
or  by  raising  of  an  use,  and  settling  it  by  the  statute,  there  in 

(Mo.  99.)  many  cases  it  is  otherwise  (1).     For  example,  if  a  wm.^. 

seised 

(8)  But  nota,  if  lessee  consents,  livery  is  good,  though  he  be  upon  ths  land. 
Tr.  40  Eliz.  Snephard  and  Gray.  A.  makes  lease  for  years,  and  afterwards 
makes  charter  of  feoffment  with  letter  of  attorney  to  enter  and  take  possession  and 
seisin  for  him,  and  such  seisin  and  possession  to  deliver ;  the  attorney  makes  «*»y 
with  the  consent  of  the  lessee,  he  being  in  the  land ;  and  it  was  ruled  good.  P.  I05l« 
IVegg  and  Villers — Lessee  for  years  consents  that  feoffor  shall  make  livery,  and 
afterwards  goes  out  of  the  country,  leaving  servants  on  the  land ;  the feaffbr  enters 
and  makes  livery ;  it  was  ruled  good.  But  it  was  ruled,  that  if  lessee  be  absent, 
Ut  ery  by  lessor  by  consent  of  servants  is  void,  they  being  upon  the  land*  T.  7  J*& 
C.  ti.  if.  45.  D.  D.  Blackleach  and  Small.  But  if  A.  be  lessee  of  White  Acre 
by  one  demise,  and  of  Black  Acre  by  another  demise  of  the  same  lessor*,  ortf 
there  be  lessee  of  White  Acre  and  Black  Acre  by  one  demise,  and  he  mkts 
lease  for  years  of  Black  Acre,  and  lessor  enters  on  Black  Acre  and  makes  InWh 
though  A.  be  on  White  Acre,  it  is  good,  a  Rep.  Bettisworth's  case.  Hal.  MS9. 
—[Note  318.1 

(1)  Where  land  shall  pass  by  oneway  or  the  other  at  common  \*m.— Termor 
for  years  makes  charter  of  feoffment  by  the  word  dedi,  with  letter  of  attorney  » 
the  same  deed  to  deliver  seisin,  and  afterwards  livery  is  made,  yet  it  ss  afbrfeuare, 
and  the  term  shall  not  be  said  to  pass  first  bytheMvoeryofthea\ed,asttswss- 
Dy.  362. — Grant  to  a  tenant  at  will  shall  enure  as  a  confirmation.  Dy.  9"9£" 
29  Eliz.  B.  R.  Leonard's  case.  If  A.  makes  lease  for  years  to  B.  and  after- 
wards makes  charter  of  feoffment  to  B.  being  in  possession  with  the  words  d«di « 
concessi,  with  letter  of  attorney  to  deliver  seisin  ;  before  livery,  he  may  use  the 
deed  as  a  confirmation  in  fee,  and  after  livery  as  a  feoffment.  And  there  rf 
was  also  agreed  f  that  if  by  indenture  in  consideration  of  money  A.  bargains  and 
sells  to  B.  with  letter  of  attorney,  and  the  deed  is  enrolled,  it  is  a  good  bargain 
and  sale. — 1 7  Eliz.  Lessee  for  life  and  he  in  remainder  in  fee  make  charter  of 
feoffment,  and  letter  of  attorney  to  make  livery,  which  is  made  accordingly,  4  « 
good,  and  the  remainder  shau  not  be  said  to  pass  by  delivery  qf  the  ****"£ 
Where  one  shall  have  election  to  take  by  statute  or  common  law.  Vid.  DQ 
30a.  Grant  of  reversion  to  a  brother  averred  to  be  pro  fraterno  amore.- 
2  Rep.  Sir  R.  Heyward's  case.  Demisi  or  concessi  taken  either  as  lease  1 
bargain  and  sale.  7  Rep.  Bedell's  case.  Grant  to  a  son.  T.  15  Car.  B.  R.  entet 
H.  1 1  Car.  Rot.  459.  Father  gives  and  grants  to  his  sonand  his  heirs,  habendi 
after  the  death  of  the  father ;  and  no  consideration  of  blood  or  marriage  «  wt 
Honed  in  the  deed :  an  estate  shall  not  arise  by  way  of  use.  Nota  videtur,  if 
there  was  a  letter  qf  attorney  in  the  deed.  P.  1657.  Jackson* s  case.  A.  bv  1 
denture  for  love  and  affection  grants  to  B.  a  rent  in  esse,  habendum  to  B.J* 
lift,  remainder  to  the  use  of  C.  tn  tail,  remainder  to  the  use  qfA.'s  right  heirs,  aP 
attornment  was  made,  but  not  till  after  the  death  of  A. ;  and  it  being  found  fr 
B.  was  cousin,  it  was  ruled  that  an  estate  should  arise  by  way  qf  use  witkt 

attornment. 

J 


L.l.  C.7.  Sect  59.     Of  Tenant  for  yeares.         [49.  a. 

Mued  oftwo  acres  in  fee,  and  letteth  one  of  them  for  yeares,  and 
intending  to  passe  them  both  by  feoffment,  maketh  a  charter  of 
feaffinefit,aod  maketh  livery  in  the  acre  in  possession,  in  name 
ef  both,  onely  the  acre  in  possession  passeth  by  the  livery ;  yet  if 
the  lessee  attorne,  the  reversion  of  that  acre  shall  passe  by  the 
deed  and  attornement,  for  he  is  in  by  the  common  law,  and  in 
the  jkt  in  both,  and  so  in  the  like.     Bat  otherwise  it  is,  if  the  *Co.  35,  36. 
fether  make  a  charter  of  feoffment  to  his  son,  and  a  letter  of  Slr  JV  He*~ 
attorney  to  make  livery,  and  no  livery  is  made,  yet  no  use  shall   7"  Sij  ^5, W 
rise  to  the  son,  because  he  should  be  in  by  the  statute  in   83.    8  Co.  94. 
another  degree,  viz.  in  the  post,  and  the  intention  of  the  parties  3  Leo.  371.) 
worke  much  both  in  the  raising  and  direction  of  uses.     So  if  !  R*  3-  ca.  1. 
cesty  que  me  and  his  feoffees  had  joyned  in  a  feoffment  after  the  *!     *  7* 
statute  of  1  R.  3,  &c.  it  had  beene  the  feoffment  of  the  feoffees, 
and  the  confirmation  of  cesty  que  use,  for  the  state  at   the 
common  Jaw  shall  be  preferred.     So  to  conclude  this  point ;  of 
freehold  and  inheritances,  some  be  corporeall,  as  houses,  &c. 
lands,  &c.  these  are  to  passe  by  liverie  of  seisin,  by  deed  or 
without  deed ;  some  be  incorporeall,  as  advowsons,   rents, 
commons,  estovers,  &c.  these  cannot  passe  without  deed,  but 
without  any  liverie  (2).     And  the  law  hath  provided  the  deed 
in  place  or  stead  of  a  livery.     And  so  it  is  if  a  man  make  a 
lease,  and  by  deed  grant  the  reversion  in  fee,  here  the  freehold 
with  attornement  of  the  lessee  by  the  deed  doth  passe,  which  is 
in  lieu  of  die  livery.    See  Bract,  lib.  2.  cap.  18.  Et  esttraditio 
de  re  corporate  de  persond  in  personam  de  manu,  fyc.  gratuita 
translatio,  et  nihil  aliud  est  traditio  in  uno  sensu,  nisi  in  posses- 
sionem inductio,  tie  re  corporali ;  et  ideo  dicitur9  quad  res  in- 
corporates  non  patiuntur  traditionem  sicut  ipsum  jus  quod  rei 
sivecorpori  inhneret,  et  quia  non  possunt  res  incorporates  possideri 
sed  quasi,  ideo  traditionem  non  patiuntur. 

This  ancient  manner  of  conveyance  by  feoffment  and  livery  of 
seisin,  doth  for  many  respects  exceed  all  other  conveyances. 
For  (as  hath  beene  said)  (3)  if  the  feoffor  be  out  of  possession,  a  Co.  55. 
neither  fine,  recovery,  indenture  of  bargaine  and  sale  inrolled,  Buckler's  case, 
nor  other  conveyance,  doth  avoid  an  estate  by  wrong,  and  re- 
duce cleerely  the  estate  of  the  feoffee,  and  make  a  perfect 
tenant  of  the  freehold,  but  onely  livery  of  seisin  upon  the  land : 
the  other  conveyances  being  made  off  from  the  ground,  doe 
sometimes  more  hurt  than  good,  when  the  feoffor  is  out  of  pos- 
session (4).    And  yet  in  some  cases  a  freehold  shall  passe  by 

the 


xment. — Where  one  may  elect  one  way  or  the  other  by  statute. — 
7  Rep.  BedeWs  case.  If  father  in  consideration  qf  money  bargains  and 
to  his  son,  there  ought  to  be  an  enrolment.  But  if  A.  for  natural  love 
x  son,  and  also  for  money  grants  to  the  son,  the  land  shall  pass  xvithout 
Intent,  because  the  consideration'  of  love  is  expressed.  M.  1649.  Wats  and 
rs9  B-  R.  Hal.  MSS. — See  further  as  to  electing  in  what  way  an  estate 
pass,  Yelv.  124,  the  case  of  Crossing  and  Scudamore,  1  Ventr.  137,  and 
od.  1 75,  and  Barker  and  Keat  in  2  Mod.  249.  See  also  Vin.  Abr.  Uses, 
and  the  observation  in  Hawk.  Abr.  of  Co.  Litt.  83. — [Note  319.] 
>(  1  See  ante  9.  a.  47.  a.  48.  a.  and  post.  121.  b.  and  169.  a. 
,(  ^  Ante  9.  a. 

)  For  this  see  2  Rep.  56,  Bucklers  case.  Fine  by  disseisee  extinguishes  his 
,  and  shall  enure  to  the  disseisor.    But  see  this  denied  M.  13  Car.  B.  R. 

p  4  Crook, 


49.a.]         Of  Tenant  for  yeares.     Kl.C7-Sect.59. 

i  H.  7.  «8.  the  common  law  without  livery  of  seisin ;  as  if  a  house  or 
8  Hii7«4*  A  *an(*  belong  to  an  office,  by  the  grant  of  the  office  by  deed,  the 
1  H?7  4!  hou8€  **  *****  P**8^  **  helonging  thereunto.    So  if  a  house 

M.  31  E.  1.  cor.  w  chamber  belong  to  a  corodie,  by  the  grant  of  a  corodie,  the 
Rege,  Hanolph.  house  or  chamber  passeth.  A  freehold  may  by  custome  be 
HnuungMl's  surrendred  without  livery,  as  hereafter  shall  be  said  (6):  and 
^E*i.5r  *°  of  assignement  of  dower  ad  ostium  ecdesia,  or  otherwise, 

310!  1  iTJi  A1"1  by  exchange  a  freehold  may  passe  without  livery,  as  bere- 
ft*. V.  Sect.  74.  after  shall  be  said  in  this  Chapter. 


Crook,  n.  7.  Fitzherbert's  case.  Hal.  MSS.— See  Cro.  Cha.  483,  and  S.  C. 
W.  Jo.  397.  In  this  last  book  it  is  said,  that  the  judges  did  not  deliver  any 
opinion  on  the  point.  See  further  W.  Jo.  317.  Cro.  Cha.  305,  and 
Gouldsb.  163.—  [Note  320]  Both  Brampton,  C.  J.  and  Crook,  J.  held 
contra,  but  it  was  not  a  point  adjudged,  and  so  far  Jones  and  Crook  agree. 
The  doctrine  was  further  denied  by  the  judges,  conceived  what  is  in 
a  Co.  5.  b.  at  the  end  of  Buckler's  case,  to  be  no  law.  It  is  observable  also 
against  the  doctrine  at  the  end  of  Buckler's  case  when  in  court,  that  on  a 


till  17  Nov.  40  Eliz.  which  was  some  little  time  subsequent  to  the  decision 
of  C.  B.  in  Buckler's  case.  It  should  seem  from  Coke  putting  the  question 
to  B.  R.  he  was  not  clear  that  what  he  states  at  the  end  of  Buckler's 
case  as  doctrine  said  in  it  was  law ;  nor  do  I  understand,  that  what  comes 
from  him  in  this  respect  should  be  considered  as  a  point  adjudged  in  Bucklers 
case,  either  in  B.  K.  or  in  C.  B.,  nor  do  I  at  present  look  to  the  report 
in  a  &  39  Moore,  433,  and  Cro.  Eliz.  450  &  585,  as  comprising  any  adjudica- 
tion of  such  a  point.  Upon  the  whole,  the  doctrine  stands  as  a  mere  dictun 
mentioned  by  lord  Coke  as  passing  from  somebody  in  the  course  of  Buckler's 
case,  and  on  a  sanction  said  to  have  been  given  to  it  by  lord  Bridgeman 
in  charging  the  jury  at  Nisi  Prius,  in  the  Earl  of  Peterboro  0.  Bladworth, 
l  Lev.  128,  and  it  is  opposed  by  all  of  the  authorities  before  mentioned, 
countenanced  by  lord  Hale,  referring  to  the  denial  of  it  in  Fitzherbert's 
case,  Cro.  Ch.  483,  and  made  a  question  of  by  lord  Coke  himself  in  B.  R* 
whilst  Popham  was  C.  J.  and  seemingly  after  Buckler's  case.  [8  B.  &  C.497> 
and  10  B.  &  C.  181.] 

(5)  Rot.  74.    Hal.  MSS. 

(6)  Vid.  5  Rep.  Perymaris  case.  Hal.  MSS— See  5  Co.  84.  In  Peryman's 
case  the  jury  found,  that  in  the  manor  of  Portchester  there  was  a  custom, 
according  to  which  all  alienations  of  lands  within  that  manor  by  writing,  feoff- 
ment, or  last  will  were  void,  unless  presented  to  be  a  good  custom.  In  the  same 
case  mention  is  made,  that  by  the  custom  of  Lidford  Castle  in  Devonshire,  a 
freehold  of  inheritance  cannot  pass  his  freehold  except  by  surrender  into  the 
lord's  hands.  As  to  this  latter  kind  of  custom,  in  consequence  of  which  thj 
estates  subject  to  it  have  been  called  customary  freeholds,  see  post.  59.  b.  anf 
Blackst,  Law  Tracts,  8vo.  ed.  vol.  1.  p.  144,— [Note  331.] 


Sect. 

i 

J 


L.l.C.7.  Sect- 60.    Of  Tenant  for  yeares.    [49.a-49.b. 


Sect  60. 

RUT  if  a  man  letteth  lands  or  tenements  by  deed  or  without  deed  far 
^  terme  of  yeares  (per  fait  ou  Bans  fait  a  (7)  terme  des  ans),  the 
remainder  over  to  another  for  Kfe,  or  in  taile,  or  in  fee ;  in  this  case  it 
behooveth,  that  the  lessor  maketh  livery  of  seisin  to  the  lessee  for  yeares, 
otherwise  nothing  passeth  to  them  in  the  remainder,  although  that  the 
lessee  enter  into  the  tenements.  And  if  the  termour  in  this  case  entreth 
before  any  livery  of  seisin  made  to  him,  then  is  the  freehold  and  also  the 
reversion  in  the  lessor.  But  if  fie  maketh  Uverie  of  seisin  to  the  lessee, 
then  is  the  freehold  together  with  the  fee  to  them  in  the  remainder, 
according  to  the  forme  of  the  grant  and  the  will  of  the  lessor.' 

UJ£  Ydeed  or  voithout  deed."    For  seeing  that  the  remainders  as  H.  &  i. 
take  effect  by  livery,  there  needes  no  deed  (8).  *2  5*  *  u 

lo  £•  4*  1 3* 

w  The  remainder"  is  a  residue  of  an  estate  in  land  depending  fo^' JSl^f 
opon  a  particular  estate,  and  created  together  with  the  same,  Vango,*^) 
and  in  Jaw  Latine  it  is  called  remanere(g). 

"  Maketh  livery  of  seisin  to  the  lessee."  This  livery  is  not  neces- 
ftuy  in  this  case  For  the  lessee  himselfe,  because  he  hath  but  a 
terme  for  yeares,  but  it  >s  for  the  benefit  of  them  in  the  rem',  so 
as  the  livery  to  the  lessee  shall  enure  for  the  benefit  of 

49.~1  tnem  m  t°e  rem' :  f°r  tne  *^*  livery  of  the  possession 
b  J  could  not  be  made  to  die  next  in  remainder,  because 
the  possession  belonged  to  the  lessee  for  yeares;  and 
for  that  the  particular  terme  and  all  the  remainders  made  in  law  (Post.  143.  a.) 
but  one  estate,  and  take  effect  at  one  time,  therefore  the  livery 
is  to  be  made  to  the  lessee.    But  if  a  lease  for  yeares  without 
deed  be  made  to  A:  and  B.  the  remainder  to  C.  in  fee,  and  (5  Co.  94.  b.) 
livery  is  made  to  A.  in  the  absence  of  B.  in  the  name  of  both ; 
jt  seemeth  the  livery  is  good  to  vest  the  remainder :  and  there 
is  a  diversity  between  two  jovnt  attornies  to  receive  livery  for 
soother,  and  livery  and  seisin  is  made  to  one  of  them  in  the 
name  of  both,  this  is  cleerly  void,  because  they  had  but  a  meer 
and  bare  authority  (1),  and  they  both  doe  in  law  make  but  one  10  E.  4.  1. 
attorney,  unlesse  the  warrant  be  joyntly  and  severally  (2),  but   is  £.4.  16. 
the  lessee  for  yeares  hath  an  interest  in  the  land.    Againe,  if  *£  E.  4.  18. 
A.  is  to  make  a  feoffment  to  B.  and  C.  and  their  heires  without  40  ^  t  ^' 
deed,  and  A.  makes  livery  to  B.  in  the  absence  of  C.  in  the  41.  (3) 
name  of  both,  and  to  their  heires ;  this  livery  is  void  to  C.  Temps  H.  8. 


r 


.because  a  man  being  absent  cannot  take  a  freenold  by  a  livery,  Feoffments^ ,  7a. 
■hit  by  his  attorney  being  lawfully  authorised  to  receive  livery  Litt[  *•  *•  • 


53- 
3  H.  7.  13.    (Post.  359.  a.)    (Ante  36.  a.    9  Co.  137.) 

by 


7)  un  pur,  L.  and  M. 

8)  19  H.  4*  so.    Hal.  MSS. — [See  also  Sanders  on  Uses] 
£)  Sect.  315.    Hal.  MSS. 

1)  See  further  as  to  the  difference  between  a  naked  authority  and  an 
■  an  hority  coupled  with  an  interest,  post.  5s.  b.  113.  a.  and  181.  b. 
1       2)  See  post,  note  1,  in  52.  b. 
[       3)  18  £.4.  12.     Hal.  MSS. 


49.  b.]        Of  Tenant  for  yeares.     L.  1.  C.7.  Sect€0. 

by  deed,  unlease  the  feoffment  be  made  by  deed,  and  then  the 
livery  to  one  in  the  name  of  both  is  good  (4). 

Note,  there  is  a  diversity  between  livery  of  seisin  of  land, 
and  the  delivery  of  a  deed  ;  for  if  a  man  deliver  a  deed  without 
saying  of  any  thing,  it  is  a  good  delivery,  bat  to  a  livery  of 
seisin  of  land  words  are  necessary ;  as  taking  in  his  haad  the 
deed,  and  the  ring  of  the  doore  (if  it  be  of  an  house)  or  a  turfle 
or  twigse  (if  it  be  of  land)  and  the  feoffee  laying  his  hand  on  it, 
the  feoffor  say  to  the  feoffee,  Here  I  deliver  to  you  seisin  of  this 
house,  or  of  this  land,  in  the  name  of  all  the  land  contained  m 
this  deed,  according  to  the  forme  and  effect  of  the  deed  (as  hath 
been  said) ;  and  if  it  be  without  deed,  then  the  words  may  be. 
Here  I  deliver  you  seisin  of  this  house  or  land,  &c.  to  have  and 
to  hold  to  you  for  life,  or  to  you  and  the  heires  of  your  body, 
or  to  you  and  your  heires  for  ever,  as  the  case  shall  require, 
lUth,  cap.  4-  When  the  kinsman  of  Elimetcch  gave  unto  Boos  the  parcel! 

*en«  7. 8.         *f  land  that  was  ElimeUch\  he  tooke  off  his  shoe,  and  gave  it 
Dema*.  9, 1©.  unt0  Boa$  ^  |ne  ^^  of  seisin  of  the  land  (after  the  manner 

in  Israel  J  in  the  presence  and  with  the  testimony  of  many 
Gen.  a*  witnesses.     And  when  Ephron  infeoffed  Abraham  of  the  field 

vena  1 1.  tf  Machndah,  he  said  to  him,  Agrum  trado  tibi,  Sfc.    I  deliver 

this  field  to  thee. 

A  man  makes  a  lease  for  yeares  to  A.  the  remainder  to  B.  in 
fee,  and  makes  livery  to  A.  within  the  view ;  this  livery  is  void, 
for  no  man  can  take  by  force  of  a  livery  within  the  view,  but 
he  that  taketh  the  freehold  himselfe. 

«  And  if  the  termour  in  this  case  entreth  before  any  livery  of 
<M*  >+)  seisin  made,  fa"    By  the  entry  of  the  lessee  he  is  in  actual 

possession,  and  then  the  livery  cannot  be  made  to  him  that  is 
in  possession,  for  quod  semd  meum  est,  amplius  meum  esse  non 
potest, ,  But  if  the  lessor  and  lessee  come  upon  die  ground,  of 
purpose  for  the  lessor  to  make,  and  for  the  lessee  to  take  livery, 
there  his  entry  vests  no  actuall  possession  in  him  untill  livery 
W  Bracton,  be  made ;  for  fa]  qffectio  tua  nomen  imponit  operi  tuo  (5)*  A 
llb'  '•  therefore  if  it  be  agreed  betweene  the  disseisor  and  disseisee, 

that  the  disseisee  shall  release  all  his  right  to  the  disseisor  upon 

the  land,  and  accordingly  the  disseisee  entreth  into  the  land, 

and  delivereth  the  release  to  the  disseisor  upon  the  land,  this 

is  a  good  release,  and  the  entry  of  the  disseisee,  being  for  this 

purpose,  did  not  avoid  the  disseisin,  for  his  intent  in  this  case 

did  guide  his  entry  to  a  speciall  purpose.    And  so  was  it  re- 

[6]  P.  19  El'u.    solved  [0]  by  sir  James  Dyer,  and  the  whole  court  of  common 

SJwH?r  Com   p,ea8'  Pasch-  1 8  &**-  uP°n  evideQce  which  1  myselfe  heard  and 

ii^Aai.  de  fresh-  observed.     But  if  the  disseisor  enfeoffe  the  disseisee  and  others, 

force,  91.  there  albeit  the  disseisee  came  to  take  livery,  yet  when  livery 

89  Ass.  *6.         is  made,  the  disseisee  is  remitted  to  the  whole  in  judgment  of 

43  A***  p-  3«      law,  as  shall  be  said  more  at  large  in  the  Chapter  of  Remitter 

&&£$>     i«  his  proper  place. 

(4)  Dy  14.  35*     l8  H.  6.  9.    22  H.  6.  1.    Hal.  MSS. 

(5)  Nota,  if  the  lease  for  years  xvilh  the  remainder  over  be  by  deed,  the  deed 
ought  not  to  be  delivered  till  livery  made ;  for  otherwise  the  livery-  is  bad. 
H.  2  Eliz.  Helyars  case.  VideBeitdl.  n.  130.  Hal.  MSS.— See  N.  Ben.  85, 
and  S. C.  Mo.  14.     1  And.  8.  -[Note  322.] 

(6)  9  if.  7.1.     41  £.3.  17.     Hal.  MSS.  n 

Sect. 


L.1.C.7- Sect.61,62.  Of  Tenant  for  yeares.     [50.  a. 

w  Sect.  61.  [*>•] 

A  ND  if  a  man  wil  make  a  feoffment,  by  deed  or  without  deed,  of 
lands  or  tenements  which  he  hath  in  divers  townes  in  one  countie, 
tie  livery  of  seisin  made  in  one  par  cell  of  the  tenements  in  one  towne,  in 
the  name  of  all  the  rest,  is  sufficient  for  all  other  the  lands  and  tenements 
comprehended  within  the  same  feoffment  in  al  other  the  townes  in  the 
tame  countie  (1).  But  if  a  man  maheth  a  deed  of  feoff ement  of  lands 
or  tenements  in  divers  counties,  there  it  behoveth  in  every  county  to  have 
a  lioery  of  seisin  (2). 

"  JN  one  countie.99     A  countie  is  fetched  from  the  French,  f  Pott.  943.  •.) 
and  ihirefiom  the  Saxon.    For  scyran  in  the  Saxon  tongue  (*  C°*  3i«b#\ 
agnifieth  partiri,  because  everie  countie  or  shire  it  divided  and  (Fort-  »<«•*•) 
p«ted  by  certaine  metes  and  bounds  from  another,  and  in 
Latin*  is  called    Comitatus,  £  comrtando,  for  accompanying 
together.    And  for  as  much  as  the  men  of  one  county  doe  not  .45  E-  3-  *»• 
accompany  together  with  men  of  another  county  at  countie 
courts,  turnes,  leets,  and  other  courts,  therefore  in  judgement 
of  law  they  shall  take  no  notice  of  a  llverie  in  another  countie 
to  passe  any  lands  in  their  owne  countie.     But  of  this  more 
shall  be  said  hereafter. 


Sect.  62. 

A  ND  in  some  case  a  man  shall  have  by  the  arant  of  another  a  fee 
"^  simple,  fee  tail,  or  freehold  without  livery  of  seisin.  As  if  there  be 
two  men,  and  each  of  them  is  seised  of  one  quantitie  of  land  in  one  countie, 

and 

(1)  Vid.  11  Elis.  Dy.  283.  Cestui  que  use  of  three  acres  by  three  several 
feoffments  in  one  county  makes  charter  qjT  feoffment  of  all  and  livery  in  one  of 
tfe  acres,  it  is  pursuant  to  the  statute  and  passes  all.  Hal.  MSS.— The  statute 
meant  is  the  1  R.  3.  c.  1,  wluch  empowers  cestui  que  use  to  make  effectual 
feoffments  and  conveyances  against  his  feoffees  in  trust ;  and  the  case  cited 
was  of  a  feoffment  before  the  27  H,  8,  for  transferring  uses  into  possession. 
It  is  stated,  tliat  the  livery  was  made  by  attorney,  and  that  was  the  cause  of 
the  doubt ;  it  being  said,  by  some,  that  the  statute  of  R.  >j,  ought  to  be  con- 
tfrued  strictly,  and  to  be  confined  to  conveyances  made  by  the  cestui  que  use 
feats  own  person.  See  Bro.  Feoffment  to  Uses,  28.—  [Note  3113.3 
(a)  Vid.  Dy.  946.  22  H.  6.  10.  If  a  manor  extends  into  two  counties, 
y  in  that  part  of  the  manor  which  is  in  one  county,  doth  not  pass  that  which 
the  other  county.  So  it  is  with  respect  to  disseisin.  Hal.  MSS. — But 
Perkins  holds,  that  livery  of  parcel  of  such  a  manor  in  one  county  will 
the  parcel  in  the  other  county.  Perk.  sect.  227.  However,  he  admits, 
if  one  be  disseised  of  two  acres  in  different  counties,  entry  into  the  acre 
ie  of  the  counties,  though  made  in  the  name  of  both  acres,  will  not  extend 
je  acre  in  the  other  county.  Perk.  sect.  229. —  [Note  324.3 
1  some  books  a  material  distinction  is  made ;  viz.  between  the  site  of 
anor  and  its  appurtenances ;  and  it  seems  that  the  latter,  though  in  a  dif- 
it  county,  may  pass  by  livery  in  the  county  where  the  manor  lies. 


50.a,50.b.]   Of  Tenant  for  yeares.    L.  1-  C.7.  Sect62. 

and  the  one  granteth  his  land  to  the  other  in  exchange  for  the  land  which 
the  other  hath,  and  in  like  maner  the  other  aranteth  his  land  to  the  first 
grantor  in  exchange  for  the  land  which  the  first  grantor  hath ;  in  this 
case  each  may  enter  into  the  other's  land,  so  put  in  exchange,  without  any 
livery  of  seisin  (l) ;  and  such  exchange  made  oy  parol!  of  tenements  within 
the  same  county  without  writing  is  good  enough  (2). 

(4  Co.  111.)  TJERE  Littleton  putteth  a  case  where  freehold,  &c.  shall 

46  B*  3-  «••  passe  without  liverie  of  seisin,  and  thereupon  putteth  the 

o  E.  1.  lu  case  °f  an  exchange  of  lands  in  one  countie  that  is  good  by 

7  H.  4.  i."  deed  or  without  deed,  without  any  livery,  but  if  it  be  in  several! 

8  H.  7.  4.  counties  there  must  be  a  deed.  Also  of  things  that  lye  in  grant, 
a8  H.  6.  »•  us  advowsons,  rents,  commons,  Sec.  an  exchange  of  them,  albeit 

\tliey  be  in  one  countie,  is  not  good,  unlesse  it  be  by  deed ;  and 

therefore  Littleton  putteth  his  case  warily  of  land.     And  in 

case  of  a  fine,  which  is  a  feoffment  of  record,  of  a  devise  by 

a  last  will,  of  a  surrender,  of  a  release  or  confirmation 

Vide  Sect  1.      to  a  fcf  lessee  for  yeares,  or  at  wil.     In  all  these  and  [~  50 H 

some  other  cases  a  freehold,  &c  (as  hath  beene  said)  [_  D     I 
may  passe  without  livery.     But  this  word  ( exchange) 
which  our  author  here  useth,  is  so  appropriated  by  law  to  this 
case,  as  it  cannot  be  expressed  by  any  periphrasis  or  circum- 
locution (3). 

"  In  this  sase  each  may  enter,  Sfc."    For  by  the  exchange  the 

parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold 

in  deed  or  law  in  them  before  they  execute  the  same  by  entry; 

92.4.38,39.    and  therefore  if  one  of  them  dyeth  before  the  exchange  be 

45  E.  3.  no, at.  executed  by  entrie,  the  exchange  is  void ;  for  the  heire  cannot 

£chamm.  enter  and  take  it  as  a  purchasor,  because  he  was  named  onely 

***&• l0#     to  take  by  way  of  limitation  of  estate  in  course  of  discent 


(1)  It  is  observable,  that  Littleton  expresses  himself  concerning  an  ex- 
change as  of  a  transaction  between  two ;  and  in  a  late  case  the  court  held,  that 
an  exchange  in  the  strict  legal  sense  of  the  word  cannot  be  between  three,  the 
principles  of  it  not  being  applicable  to  more  than  two  distinct  contracting 
parties  for  want  of  the  mutuality  and  reciprocity  on  which  its  operation  so 
entirely  depends.  For,  1.  The  consideration  of  an  exchange  and  of  the 
implied  warranty  incident  to  it  is  the  receiving  something  with  warranty 
from  the  same  person,  to  whom  something  with  warranty  is  given ;  but  if  there 
could  be  three  distinct  parties,  each  would  give  to  one  and  receive  from 
another,  2.  The  implied  condition  of  re-entry  is,  that  re-entry  may  be  made 
on  him  whose  title  fads ;  but  if  there  could  be  three  parties  to  an  exchange, 
then  each  person  would  be  liable  to  re-entry  for  the  fault  of  another's  title  as 
well  as  of  his  own.  See  the  case  of  Eton  College  in  Wilson,  v.  2.  part  3> 
page  483,  and  post.  n.  1.  in  51.  a.  and  n.  2.  in  51.  b.  [See  also  Watkins's 
Conv.  by  Preston,  179;  and  Preston's  ed.  of  Sheppard's  Touchstone,  297; 
Sugden's  Pow.  141.1 — [Note  325.] 

(3)  But  now  by  force  of  the  statute  of  39  C.  3.  c.  3,  a  writing  is  necessary, 
if  the  exchange  is  of  freeholds,  or  of  terms  for  years  being  for  more  than 
three  years. — [Note  326.] 

(3)  See  ace.  post.  51.  b.  and  Wils.  vol.  2.  part  3.  p.  491.  496. 


Sect. 


L.l.C.7.  Sect.  63,64, 65.  Of  Tenant  for  yeares.    [50.b. 


Sect.  63. 

A  N&  if  the  lands  or  tenements  be  in  divers  counties,  viz.  that  which 
"^  the  one  hath  in  one  county,  and  that  which  the  other  hath  in  another 
county,  there  it  behoveth  to  have  a  deed  indented  made  betweene  them  of 
this  exchange. 

T* HIS  is  evident  enough.    But  of  what  things  an  exchange 

may  be  made  (which  was  a  conveiance  frequent  in  former  (Hob.  41.) 
times)  is  to  be  scene :  and  herein  many  things  are  to  be 
observed. 

First,  that  the  things  exchanged  [a]  need  not  be  in  esse  at  M  8©  E.  1. 

the  time  of  the  exchange  made.    As  if  I  grant  a  rent  newly  ™k  15* 

created  out  of  my  lands  in  exchange  for  the  man-  /p08t<  ^s.  a.)  9  E.  £  IT. 

nor  of  Dak,  this  is  a  good  exchange  (4).  14  H.  8.  s'o. 

[6]  Secondly,  there  needeth  no  transmutation  pj  6  £.  56. 

of  possession,  and  therefore  a  release  of  a  rent,  orORo-Abr.8ia.)  30  E.  1.  Ec.*i& 

estovers,  or  right  to  land,  in  exchange  for  land,  is  good  (5).  16  E.  3. 

The  things  7c]  exchanged  need  not  be  of  one  nature,  so  they  *^*' *• 

eoncerne  lands  or  tenements,  whereof  Littleton  here  speaketh.  3  e.  £  ii7 

As  land  for  rent  or  common,  or  any  other  inheritance  which  rr]"dE.4,ai. 

eoncerne  lands  or  tenements,  or  spirituall  things,  as  tythes,  &c.  9  e.  3.  50. 

for  temporally  and  tenure  by  a  divine  service  for  a  temporall  ai  E.  3.  6. 
seigniory,  Ac     But  annuities  or  such  like  which  charge  the 
person  onely,  and  doe  not  eoncerne  lands  or  tenements,  cannot 
be  exchanged  for  lands  or  tenements. 


Sect.  64,  65. 

A  ND  note,  that  in  exchanges  it  behooveth,  that  the  estates  which 
"  both  parties  have  in  the  Hands  so  exchanged,  be  equall;  for  if  the 
one  willetn  and  grant  that  the  other  shall  have  his  land  in  fee  taile  for 
the  land  which  he  hath  'of  the  grant  of  the  other  in  fee  simple,  although 
that  the  other  agree  to  this,  yet  this  exchange  is  voyae,  because  the  estates 
be  not  equall. 

TN  the  same  manner  it  is,  where  it  is  granted  and  agreed  betweene  them, 

■*    that  the  one  shall  have  in  the  one  land  fee  taile,  and  the  other  in  the 

other  land  but  for  terme  of  life;  or  if  the  one  shall  have  in  the  one  land 

fee  taile  generally  and  the  other  in  the  other  land  fee  taile  especial,  frc. 

&>  ahoates  it  behoveth  that  in  exchange  the  estates  of  both  parties  be 

%ll,  viz.  if  the  one  hath  a  fee  simple  in  the  one  land,  that  the  other 

shall 

\)  But  in  one  of  the  books  cited  by  lord  Coke,  the  opinion  is,  that  both  of 
things  exchanged  ought  to  be  in  esse  at  the  time  of  the  exchange.    See 

\.  4.  91. — [Note  397.J 

5)  See  as  to  this  Fulb.  Paral.  33.  a.  in  the  dialogue  on  exchanges.    [Also 

Eton's  Sheppard  s  Touchstone,  vol.  9.  p.  989.] 
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shall  have  like  estate  in  the  other  land;  and  if  the  one  hath  fee  tails  in 
the  one  land,  the  other  ought  to  have  the  like  estate  in  the  other  land,  frc. 
and  so  of  other  estates.  But  it  is  nothing  to  charge  of  the  equal  value 
of  the  lands ;  for  albeit  that  the  land  of  the  one  be  of  a  farre  greater 
vabrn  than  the  land  of  the  other,  this  is  nothing  to  the  purpose,  so  as 
the  estates  made  by  the  exchange  be  equall.  And  so  in  an  exchange 
there  be  two  grants,  for  each  party  granteth  hie  land  to  the  other  in 
exchange,  #*c.  and  in  each  of  their  grants  mention  shall  be  made  of 
the  exchange. 

fhf?'  «  "  T&  exchanges  k  bshooveth,  that  the  estates  be  equal,  &;cm 
TcL^S'  Equality  ia  lands  is  threefold,  viz*  First,  equality  m 

Perk.  ioft.  r51."l  ™ue»  ***  Secondly,  eouality  in  quantity  of  «tate 
3  WU1.489.        L  a.  J  ^Te°  am*  tlken-    ™Hwy»  equality  in  quality  of  nan- 

ner  of  the  estate  given  and  taken.  But  at  Utdetm 
after  saith,  equality  in  value  of  lands  in  exchange  »  not  re- 
quisite ;  neither  equality  in  the  quality  or  manner  of  las  estate. 
And  therefore  if  two  jointenants  give  lands  jointly  to  two  men 
and  their  heires,  and  die  other  in  exchange  of  other  kadi  to 
them  and  their  heires  in  common,  this  is  a  good  excbanfeti)? 
and  yet  the  manner  of  their  estates  is  not  equall,  for  the  estate 
of  one  party  ia  joynt  and  the  other  m  common.  Andsoitian 
two  men  give  lands  in  exchange  to  A.  and  las  heires  for  lands 
from  A.  to  them  two  and  their  heires,  though  the  one  pflty 
have  a  joyat  estate,  and  the  other  a  sale  estate,  yet  the  ex- 
change is  good.  The  like  is  if  the  one  land  he  of  a  defeasible 
title,  and  the  other  of  an  undefeasihle  tide,  yet  the  exchange  is 
good  till  it  be  avoyded.  ,     . 

[<■]  Bracton,  [a]  An  exchange  with  the  king  is  good,  and  yet  the  king  is 

fib.  5.  f 0.389.  gefced  m  nj8  poHtike  capacity,  and  the  subject  in  his  naturall 
IhT^'""        capac^y  (*)•     But  equality  of  the  quantity  of  the  estate  is 

requisite,  as  it  aj>peareth  clearly  in  the  cases  put  by  Littleton' 
[b]  14  H.  6.  [b]  But  therein  it  is  to  be  observed,  that  it  is  not  necessary  that 
8j£.a.  Exctuu.  the  parties  to  the  exchange  be  seised  of  an  equall  estate  at  the 
e  K.  a.  C«i  m    tjme  0f  tne  exchange  made :  for  if  tenant  in  taile,  or  a  husband 

utfi.  a.      Bci8ed  in  the  risht  of  Wb  wife>  exchange  ,ands> and  *»*  by Ae 

Exch.  13.    1GE.3.  Exch.  a.    3  £.3*  19.    ifl  H.4.  iq.   ai  E  6,  35,    13  £4.3.(3) 

exchange 


(1)  Here  four  persons  are  named  as  parties  to  as  exchange.  But  this  is 
not  irreconcilable  with  the  opinion  mentioned  in  note  1.  of  fol.  50.  b.  that  as 
exchange  cannot  be  between  more  than  two  distinct  parties ;  because  though 

Jour  persons  are  named,  yet  they  constitute  only  two  distinct  parties ;  for  in 
point  of  interest  the  two  joint-tenants  are  the  conveying  parties  on  the  one 
side,  and  the  two  tenants  in  common  are  the  conveying  parties  on  the  other, 
and  consequently  there  is  the  same  reciprocity  as  if  the  transaction  was  between 
two  persons  only.  The  same  observation  applies  to  any  number  of  persons, 
if  so  conjoined  in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to 
make  only  two  distinct  relative  parts.— [Note  328.] 

(2)  See  2  Inst.  269. — But  if  the  king  makes  exchange,  it  seems  that  it 
should  be  by  writing  recorded ;  because  he  can  neither  give  nor  take  land 
without  matter  of  record.  See  Lane,  31.  60.  Vin.  Abr.  Z.  c.  A.  d.  B.  d.— 
[Note  329.] 

(3)  45  £>  3*  20.     Ha).  MSS. 


1 

j 


!•] 
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exchange  give  a  fee  simple,  this  is  good  untill 
it  be  avoyded  by  the  issue  in  tail,  or  by  the  °^c0  i«i )' 
wife  after  the  death  of  the  husband ;  [d]  so  as  "' 

Littleton  saith,  that  in  exchanges  it  behoveth  that  the  estates 
which  both  parties  have  in  the  land  so  exchanged  be  equal,  is 
as  auch  as  to  say  that  the  state  reciprocally  given  in  exchange 
ought  to  be  equall.     [e]  But  in  a  partition  the  estates 
allotted  to  either  party  need  not  to  be  Kf* equall,  as  F"51.' 
shall  be  observed  in  his  proper  place.  I     ^ 

To  shut  up  this  point,  there  be  five  things  necessary  "- 
to  the  perfection  of  an  exchange,  l.  That  the  estates  given 
be  equall  (i).  2.  That  this  word  (excambium  exchange)  be 
used,  [f\  which  is  so  individually  requisite,  as  it  cannot  be 
supplied  by  any  other  word,  or  described  by  any  circumlocu- 
tion (9):  and  herewith  agreeth  Littleton  afterwards  in  this 
Section.  In  the  booke  of  Domesday  I  finde,  Hanc  terram  cam- 
biovit  Hugo  Briccuino  quod  modb  tenet  comes  Meriton,  et  ipsmm 
tcambium  valet  duplunu 

Hugo  de  Bdcamp  pro  escambio  de  Warre*. 

3.  That  there  be  an  execution  by  entry  or  claime  in  the  life 
of  the  parties,  as  hath  bin  said.  \s]  4.  That  if  it  be  of  things 
that  lye  in  grant,  it  must  be  by  deed.  [A]  5.  If  the  lands  be  in 
aeverall  counties,  there  ought  to  be  a  deed  indented,  or  if  the 
thing  lye  in  pant,  albeit  they  be  in  one  county. 

[*'j  If  an  infant  exchange  lands,  and  after  his  full  age  oc- 
cupy the  lands  taken  in  exchange,  the  exchange  is  become 
perfect,  for  the  exchange  at  the  first  was  not  void  (because  it 
amounted  to  a  livery,  and  also  in  respect  of  the  reeempence) 
hut  voidable  (3). 

"Although  thai  the  other  agree  to  thh,  yet  tht*  exchange  it 
fde"     The  agreement  of  the  parties  cannot  make  that  good 
which  the  law  maketh  void. 


[d]  44  E.  3.  so. 

38  £.  3.  15. 

39  E-  3-  *• 
9  B.  4.  *j. 

7  H.  4.  17. 

90S.  1.  tit.' 

30  £.  1.  tit 
Exchange,  15. 
[«]  F.N.B. 
6a.  M. 

(Post.  179.IX) 
[/]o.E,4.ai. 
*6H.  6.  56. 
19  H.  6.  ft7« 

44  K.  3-  «4- 
50  Ass.  Dorset. 
WtdonBedC 

Sondeia. 

9  E-  4-  39- 
15  E.  4.  3. 

45  E-  3*  30* 

45  E.  3- 
Eschange,  I. 
(4  Co.  lai.) 
tg)  98  H.  6.  a. 
[hj  45  E.  3.  so. 
7  ft.  4. 11. 
[i]  4  E.  ft.  tlt» 
Eich.  10. 
is  U.  4.  is. 


Um 


(1)  Vid.  22  E.  3.  3.  Contra  38  E.  3.  15.  Hal.  MSS— Ante  28.  a.  1 1  Co. 
80.    1  Ro.  Rep.  66.  179. 

(2)  See  ante  50.  b.  n.  1,  and  3,  and  the  case  of  Btoit  College  there  cited. 
In  that  case  one  reason  given,  why  an  act  of  parliament  was  not  suffered  to 
operate  as  an  exchange,  was  the  want  of  that  word  in  the  act. — [Note  330.] 

(3)  Contra  in  surrender  or  partition.  11  H.  4.  61. — Hal.  MSS. — But  see 
the  case  of  Zouch  against  Parsons,  3  Burr,  page  1806,  where  lord  Mansfield 
in  delivering  the  opinion  of  the  court  seems  to  incline  strongly,  in  favour  of 
construing  an>  infant's  surrender,  if  made  by  deed,  as  voidable  only.  In  Zouch 
and  Parsons  it  became  necessary  to  consider  what  was  the  true  ground  fat. 
folding  the  acts  of  infants  as  voidable  only,  whether  the  solemnity  of  the  in* 
jbument,  or  the  semblance  of  benefit  to  the  infant  on  the  face-  of  the  deed. 
As  to  the  former  ground,  the  court  thought  fit  to  approve  of  Mr*  Perkins's 

.<  inction,  according  to  which  all  sueh  grants,  gifts,  or  deeds  of  an  infant  as 
not  take  effect  by  delivery  of  his  hand  are  void,  and  those  which  do  are 
4able.  See  Perk.  sect.  1 2.  But  the  court  decided  the  case  principally  on 
latter  ground,  and  held  a  lease  and  release  by  an  infant  to  be  voidable, 
ause  the  consideration  of  the  conveyance  and  other  circumstances  showed 
t  the  act  was  right  and  proper,  and  apparently  not  in  the  least  to  his  pre- 
ice.  See  further  as  to  the  deeds  of  infants,  ante  45.  b.  n-.  1 .  and  post.  1 7 1 .  b. 
Note  331.] 


i 
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Sect  66. 

ALSO,  if  a  man  lettetk  land  to  another  for  term  of  yearn,  albeit 
**  tie  lessor  dietk  before  the  lessee  entreth  into  the  tenements,  yet  he 
may  enter  into  the  same  tenements  after  the  death  of  the  lessor,  because 
the  lessee  by  force  of  the  lease  hath  right  presently  to  have  the  tenements 
according  to  the  fame  of  the  lease.  But  if  a  man  maheth  a  deed  of 
feoffment  to  another,  and  a  letter  of  attorney  to  one  to  deliver  to  him 
seisin  by  force  of  the  same  deed;  yet  if  livery  of  seisin  be  not  executed  in 
the  life  of  him  which  made  the  iked,  this  avaxleth  nothing,  for  that  the 
other  had  nought  to  have  the  tenements  according  to  the  purport  of  the 
said  deed,  before  livery  of  seisin  made;  and  if  there  be  no  livery  of  seisin, 
then  after  the  decease  of  him  who  made  the  deed,  the  right  of  these 
tenements  is  forthwith  in  his  heire,  or  in  some  other. 

"  TF  a  man  letteth  land  to  another  for  term  qf yeares,  albeit  ike 
(Port.  970.  •.)       •*  lessor  dieth  before,  $fc"   The  reason  is,  because  the  interest 

of  the  tearme  (as  hath  beene  said)  doth  passe  and  vest  in  the 
lessee  before  entry,  and  therefore  the  death  of  the  lessor  cannot 
devest  that  which  was  vested  before. 

(9  Co.  76-  "  Attorney "  is  an  ancient  English  word,  and  signifieth  one 

P.  N.  B.  156.)     that  is  set  in  the  turne,  stead,  or  place  of  another :  and  of  these 

some  be  private  (whereof  our  author  here  speaketh)  and  some 
be  publike,  as  attorneys  at  law,  whose  warrant  from  his  master 
is,  ponit  loco  suo  talem  attornatum  suum,  which  setteth  in  his 
turne  or  place  such  a  man  to  be  his  attorney. 


must  be  by  deed  (1) :  for  tetter  of  attorney  is  as  much  as  a  war- 
rant of  attorney  by  deed,  for  literce  doe  sionifie  sometime 
a  deed,  as  liter*  acquietanda  doe  signifie  a  deed  of  acquittance, 
[«]  94  E.  3. 97.  and  herewith  [a]  agreeth  Britton. 

1 1  H.  7.  13.  fl-  Littleton  here  speakes  generally  to  one,  and  few  persons 

Bntt.  101.  b.  are  £«  Ambled  to  be  private  attorneyes  to  deliver  seisin ;  for 
Br.  Fioffiinui  ^ovmkh  in&nts,  fern  coverts  (2),  persons  attainted,  outlawed, 
go.    ftiH.6.  30.    13  K  3.  Attorney,  73.    Pott.  187.  b. 

excommunicated, 


(1)  Vid.  1  Ass.  16.    26  Ass.  29.    35  Ass.  1.    12  H.  7.  27.    13  H*  7*  14* 
4  H.  7.  13.    13  E.  4.  8.    Hal.  MSS. 

(2)  In  another  place  lord  Coke  cites  a  passage  from  the  Mirror,  which 
excludes  both  infants  and  femes  covert  from  being  attornies.  Post.  128.  *.\ 
But  that  is  quite  reconcilable  with  the  doctrine  here ;  for  there  public  attornies  J 
for  prosecuting  suits  at  law  are  meant,  whose  office  cannot  be  properly  ex-J 
ecuted  without  considerable  knowledge  and  discretion  ;  but  here  lord  Coke j 
in  the  first  part  of  the  sentence  confines  himself  to  private  attornies  to  deliver 
seisin,  which  is  an  act  so  merely  ministerial  that  it  may  be  done  by  the  most 
ignorant.  See  the  case  of  Earle  and  Greenough  in  3  Atk.  695,  and  1  Ves.< 
298.    One  question  in  that  case  was,  whether  a  power  of  disposing  of  real 

estate 


[c]  ift  Ass. 

pi.  «4. 

*6  Ass.  39. 

1 1  H.  4.  3. 

10  H.  7. 

11  H.  7.  13. 

40  Ass.  38. 
(9  Co.  76.  b.) 

37  Ass.  61.  ^ 

41  Ass.  10. 
41  E.  3.  17. 
(a  Leon.  73.) 
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lunicated,  viDeins,  aliens,  &c.  may  be  attorneyes.    A  fern 

17  be  an  attorney  to  deliver  seisin  to  her  husband,  and  the 

iband  to  the  wife,  and  he  in  the  remainder  to  the  lessee 

life. 

3.  It  appeareth  here  that  the  attorney  must  [c]  pursue  his 

vrant,  otherwise  he  doth  not  deliver  seisin  by  force  of  the 

[deed,  as  Littleton  speaketli.     Now  his  authority  is  twofold, 

ssed  in  bis  warrant,  and  implied  in  law,  both  which  he 

pursue.     And  first  of  his  expresse  authority.     A  man 

1  of  Black  Acre  and  White  Acre  makes  a  deed  of  feoffment 

[of  both,  and  a  letter  of  attorney  to  enter  into  both  Acres, 

id  to  deliver  seisin  of  both  of  them  according  to  the  forme 

land  effect  of  the  deed,  and  he  entreth  into  Black  Acre  and 

delivers  seisin  secundum  formam  carta,  this  livery  and  seisin  i6 

[good,  albeit  he  did  not  enter  into  both,  nor  into  one  in  the 

name  of  both ;  for  when  he  delivereth  seisin  of  one  secundum 

formam  carta,  this  is  tantamount  and  implyeth  a  livery  of  both. 

So  when  the  feoffment  is  made  to  two  or  more,  and  the  attorney 

|k  to  make  livery  of  seisin  to  both,  and  the  attorney  make  livery 

of  seisin  to  one  of  the  feoffees  secundum  formam  et  effectum 

?,  this  is  good  to  both,  and  yet  in  that  case  he  that  is 

it  may  waive  the  livery  (3).    If  lessee  for  life  make  a  deed 

l«f  feoffment  and  a  letter  of  attorney  to  the  lessor  to  make  livery, 

[and  the  lessor  maketh  livery  accordingly,  notwithstanding  he 

[■•hall  enter  for  the  forfeiture.     But  if  lessee  for  yeares  make 

feoffment  in  fee  and  a  letter  of  attorney  to  the  lessor  to  make 

and  he  make  livery  accordingly,  this  livery  shall  binde 

sor,  and  shall  not  be  avoyded  by  him :  for  the  lessor 

[cannot  make  livery  as  attorney  to  the  lessee,  because  he  had  no 

Ireehold  whereof  to  make  livery,  but  the  freehold  was  in  the 

(4).    If  the  lessor  make  a  deed  of  feoffment  and  a  letter 

attorney  to  the  lessee  for  yeares  to  make  livery,  and  he  doth 

accordingly,  this  shall  not  drowne  or  extinguish  his  tearme, 


(Post.  310.  a. 
359-  *•) 


(Mo.  11. 

because 


Tr.  7  Eli*,  in 
Com.  Banco  (5) 
Cro.  Ja.  177.) 


could  be  well  executed  by  an  infant  feme  covert  of  the  age  of  19;  and 
ch.  Hardwicke  determined  against  the  execution  of  the  power,  1,  because 
thought  in  general  that  such  a  power  could  not  be  well  given  to  an  infant, 
\  disability  of  infancy  being  stronger  than  that  of  coverture  ;  2,  because  in 
)  particular  case  it  did  not  appear  that  the  power  was  intended  to  be  given 
ing  infancy,  the  power  being  given  notwithstanding  coverture,  without  the 
it  notice  of  infancy ;  and  3,  because  it  was  a  power  coupled  with  an  interest, 
infant  having  a  trust  in  equity  for  life,  together  with  the  trust  of  the  in- 

ice  subject  to  the  power. — [Note  33a.] 
ft)  Adjudged  accordingly  of  livery  to  one  feoffee.  T.  1651 .  B.  R.  Trotmans 
Vide  M.  31,  32  £uz.  C.  B.  Treviuians  case.  A.  seised  of  two  acres 
?  lease  of  one  acre  to  B.  for years,  and  afterwards  makes  charter  of  feoffment 
Ih  acres  and  letter  of  attorney  to  B*  and  C.  conjunctim  et  divisim  to  make 
f ;  B.  makes  livery  in  one  acre  and  C.  in  another,  and  adjudged  good, 
red  M.  30,  31  Eliz.  Rot.  2908.  Vide  Bendl.  n.  15.  M.  32,  33  Eliz.  1868. 
MSS.— [Note  333.] 

")  Yet  vide  if  lessee  for  years  makes  feoffment  and  livery,  though  lessor  be 
e  land,  it  seems  to  be  a  forfeiture.  Dy.  362,  363.  14  H.  7.  Hal.  MSS. 
Jote  334.] 

')  Smith's  case.     Hal.  MSS. 
7ol.  I.  Q 
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i 

because  he  did  it  Ma  minister  to  another  (6)  and  in  another'* 

right,  and  is  accounted  in  judgement  of  law  the  act  of  th# 

other,  and  the  feoffee  claimeth  nothing  by  him  (7),  ', 

17  K.  3.  61.  If  one  as  procurator  or  attorney  to  another  present  to  h\f 

(F.N.B,36»0.)  owne  benefice,  he  puts  hinmelfe  out  of  possession,  because  be 

commeth  in  by  the  induction  and  institution  of  the  ordinary; 
If  the  tenant  devise  that  the  lord  shall  sell  the  land,  and  diethj 
and  the  lord  selleth  it,  the  seigniory  remaines.  But  if  die  lord 
or  a  grantee  of  a  rent  charge  had  been  also  cesty  que  use  of  the 
(1  Co.  1 11.  land,  and  after  the  statute  of  R.  3,  and  before  the  statute  of 
Pott.«Qft.b)     27  H  8.  cesty  que  use  had  made  a  feoffment  in  fee  of  the  land, 

albeit  the  land  passeth  from  the  feoffees,  and  his  feoffment  ii 
warranted  by  the  power  given  to  him  by  the  statute,  yet  the 
seigniory  or  rent  charge  is  extinct  by  his  feoffment,  for  that  hi 
hath  not  a  bare  authority  as  the  attorney  hath  (8). 
Perk.  79.  If  a  man  be  disseised  of  Black  Acre  and  White  Acre,  and 

a  Borr.  1 147.      a  warrant  of  attorney  is  made  to  enter  into  both  and  to  make* 

livery,  there  if  the  atturney  enter  into  Blacks  Acre  onely  and 
(Post  950.  b.)  makes  livery  secundum  formam  carta,  there  the  livery 

E52/1  of  seisin  is  void,  because  he  doth  lesse  than  bis  tr  war- 
k  "J  rant(9) ;  for  the  estate  of  the  disseisor  in  White  Acrt 
cannot  be  devested  without  an  entry.  But  there  if 
a  diversity  betweene  an  authority  coupled  with  an  interest,  and 
a  bare  authority  (1 ).  For  example,  a  custome  within  a  manner 
time  out  of  mind  of  man  used,  was  to  grant  certaine  lands  par- 
cell  of  the  said  mannor  in  fee  simple,  and  never  any  grant  was 
made  to  any,  and  the  heires  of  his  body,  for  life  or  for  yearn  j 
(1  Ro.  Abr.  and  the  lord  of  the  said  mannor  did  grant  to  one  by  copie  for 
61  '•*  life,  the  remainder  over  to  another,  and  the  heires  of  his  body; 

m  Hill.  36  El.    and  it  was  [k]  adjudged,  that  the  grant  and  remainder  over 
sunitn&inter    wa*  2°°* ;  for  ***  lord  t*™*  authorise  by  custome,  and  as 

Barnes,  in  ejection*  firme,  in  the  King's  Bench.  (Post.  965.  b.  1  Sid.  6.)  a  &  3  Ph.  &  M. 
Dyer,  131.    17  £1.  Dyer,  40.    (Mo.  91.    a  Sid.  65.  a  Leon.  19.     Ante  48.  b.) 

interest 


(6)  If  A*  brings  praecipe  of  C.'s  land  against  B.  and  recovers,  and  C.  * 
made  sheriff,  and  habere  facias  seisinam  comes  to  him,  he  may  return  the  special 
matter  on  account  of  the  mischief  13  H.  4.  15.  7  H.  6.  33.  Hal.  MSS.— 
[Note  335.] 

(7)  So  it  is  of  livery  by  the  lord.  H.  4  E.  6.  Mo.  n.  41.  Trev&um't  cash 
supra.  Hal.  MSS — See  note  3- — By  the  case  of  livery  by  the  lord,  it  » 
meant,  tlrat  if  tenant  makes  feoffment  of  his  tenancy,  and  the  lord  as  attorney 
makes  livery,  it  shall  not  extinguish  his  seigniory.    Mo.  11. — [Note  33*>1 

(8)  See  supra,  note  7.     [Also  Preston's  Sheppard's  Touchstone,  203.] 

(9)  Vid.  11  //.  4.  3.     If  there  be  feoffment  on  condition  and  letter  of  otto 
to  make  livery  accordittgly,  and  livery  %s  made  absolutely,  it  is  void  and  a 
seisin.    So  e  converso,  1  a  Ass.  24.  26  Ass.  39. — H.  38  Eliz.  B.  R.  Poph- t 
Slanings  case.     A.  seised  of  the  manors  ofB.  and  C.  and  also  of  a  miu  in 
session  of  I.  S.  by  force  of  a  lease  for  years  makes  charter  of  feoffment, 
letter  of  attorney  to  enter  into  the  said  manors,  and  all  other  the  said  lands 
tenements  and  seisin  thereof  to  take,  and  after  such  possession  and  sc 
taken,  such  seisin  and  possession  to  deliver,  &c.  according  to  the  form  ai 
effect  of  the  deed.     The  attorney  makes  livery  in  the  manors  of  C  and  B. 
not  of  the  mill,  nor  doth  I.  S.  attorn.     Ruled,  that  the  mill  doth  not  pass, 
that  the  livery  of  the  manors  xvas  well  executed.     Hal.  MSS.— [Note  337'] 

(1)  See  ante,  49.  b.  and  post.  1 15.  a.  and  181.  b. 


1.  C.7.  Sect.66.     Of  Tenant  for  yeares.         [52.  b. 

[toerest  withal),  might  grant  any  leaser  estate :  for  in  this  case, 
(ihe  cuatome  that  enableth  him  to  the  greater,  enableth  him 

the  lesser,  Omne  majus  in  se  confine*  minus.  But  he  that 
hath  but  a  bare  authority,  as  he  that  hath  a  warant  of  attorney, 
must  pursue  his  authority  (as  hath  beene  said),  and  if  he  doe 
lease,  it  is  voyd  (a). 

A  man  make  a  lease  for  life,  and  after  make  a  charter  of 
feoffment,  with  a  letter  of  attorney  to  deliver  seisin,  the  attur- 
ney enters  upon  the  lessee,  this  is  sufficient  to  convey  away 
•the  reversion ;  for  (3)  (that  it  may  be  said  once  for  all)  livery 
of  seisin  being  to  perfect  the  common  assurance  of  lands,  is 
alwayes  expounded  favourably,  ut  res  magi*  valeat  quern  pereat. 
And  all  this  was  adjudged  and  [/]  resolved  by  the  court  of 
common  pleas,  and  after  affirmed  by  all  the  judges  of  the  long  s 
bench,  in  a  writ  of  error. 

And  it  is  to  be  knowne,  that  a  deed  o£  feofiement  beginning 
Omnibus  Christi  fddibus,  fyc.  or  Sciant  pnesentes  etfuturi,  fyc. 
or  the  like,  a  letter  of  atturney  may  be  contained  in  such 
a  deed;  for  one  continent  may  containe  divers  deeds  to  severall 
persons ;  but  if  it  be  by  indenture  between  the  feoffor  on  the 
one  part,  and  the  feoffee  on  the  other  part,  *  there  a  letter  of 
atturney  in  such  a  deed  is  not  good,  unlesse  the  atturney  be 
•  made  a  party  in  the  deed  indented  (4). 

Now  the  authoritie  of  an  atturney  implyed  in  the  law,  is, 
though  the  warrant  be  general!,  to  deliver  seisin ;  yet  the 
atturney  cannot  deliver  seisin  within  the  view,  for  his  warrant 
is  intendable  in  law  of  an  actuall  and  expresse  liverie  and  not 
of  a  liverie  in  law,  and  so  hath  it  been  resolved  (5).  See  more 
hereof  here  next  following. 


[(J  Pasc.  31  EI. 
Rot  514.  ID 
Com.  Banc, 
inter  Carter  pi. 
Ac  Clay  pole 
Ac  al.  def.    In 
ejectione  firms 
&  in  briefe  de 
error.    Hil. 
33  El.  Rot.  791. 
*  Communis 
error  fecit  jus 
(nt  dicitur)  in 
contrariura. 
(9  Inst.  673. 
a  Ro.  Abr.  8. 
Cro.  Elix.  905.) 
Pasc.  3  El.  in 
Com.  Banc,  in 
Yarham's  case. 


"  Yet  if  livery  of seisin  be  not  executed  in  the  life  of  him  which 
made  the  deed*     Here  albeit  the  warrant  of  atturney  be  inde-  2a  H.  6.  6. 

finite, 


(2)  Vide  these  diversities.    A.  makes  letter  of  attorney  to  B.  C.  and  D.  con- 

I  jonctim  &  divisim  to  make  livery.     If  two  make  livery  it  is  void,  because  it  is 

[neither  conjunctim  nor  divisim.     27  H.  8.  6.     But  if  one  makes  livery  in  one 

[parcel9  and  another  in  another  parcel,  it  is  good.    M.  31,  32  Eliz.     Trevillians 

\case.     But  if  two  make  livery  in  presence  of  the  third,  he  not  saying  any  thing, 

m  seems  good.     By.  63.     But  if  authority  be  to  six  or  any  two  of  them  to  do  an 

I  act,  there  if  it  be  done  by  three  it  is  good.     5  Rep.  91.     Hoe's  case.     So  where 

one  devised,  that  his  executors  or  any  one  of  them  might  sell  his  land,  and  made 

three  executors,  and  one  died,  and  the  other  two  sold,  it  was  ruled  good;  for  it 

is  not  so  strict  as  conjunctim  et  divisim.     M.  37,  38  Eliz.  C.  B.  the  case  of 

""-msend  and  Whales.    But  if  warrant  be  by  sheriff  to  three  bailiffs  conjunc- 

Sc  divisim,  execution  by  two  is  good,  'because  it  is  the  execution  of  justice. 

14,  45  Eliz.  King  and  Hobbs.    Hal.  MSS.— See  ante,  52.  note  3.  to  which 

this  note  more  properly  belongs.     See  also  infra,  note  6. — [Note  338.] 

)  So  such  attorney  may  deliver  seisin  with  assent  of  lessee  for  years,  he  being 

*e  land.     Adjudged  P.  1651.  B.  R.     Weggand  Fillers.     Hal.  MSS — See 

>  48.  b — [Note  339.] 

Adjudged  contra  between  Dicker  and  Noland.      Hal.  MSS — See  also 
jer  case  contra  in  Cro.  Eliz.  905.     The  t»se  cited  by  lord  Hale  is  in 
o.  Abr.  8.  pi.  12,  and  contra  Shepp.  T.  217. 
5)  Dy.  233.     Sir  Walter  Denys  case.     Hal.  MSS. 

Q  2 


52.  b.]         Of  Tenant  for  yeares.     L.  1.  C.  7«  Sect.6& 

finite,  without  limitation  of  any  time,  vet  the  law  prescribed}  a 

time,  as  Littleton  here  saith,  in  the  liie  of  him  that  made  the 

deed ;  but  the  death  not  only  of  the  feoffor,  of  whom  Littleton 

apeaketh,  but  of  the  feoffee  also,  is  a  countermand  in  law  of  the 

letter  of  attorney,  and  the  deed  it  selfe  is  become  of  none  effect, 

because  in  this  case  nothing  doth  passe  before  livery  of  seisin. 

For  if  die  feoffor  dieth,  the  land  descends  to  his  heire,  and  if  the 

feoffee  dieth,  liverie  cannot  be  made  to  his  heire,  because  then 

he  should  take  by  purchase,  where  heires  were  named  by  way  of 

Bnctoo,  !i.  a.     limitation  (6).  And  herewith  agreeth  Bracton,  Item  oportet  oubd 

f°'  I6*         a      donationem  sequatur  ret  traditio,  etiatn  in  vitd  donatoris  et  dona" 

%  tt  6.  7.  *     ioriJ-    Therefore  a  letter  of  atturney  to  deliver  livery  of  seisjn 

14  E.  4.  9.   '     after  the  decease  of  the  feoffor  is  voyd  (7). 

18  E.  3.  16.  b.        Fourthly,  in  all  cases  the  atturney  must  pursue  the  warrant  in 

1 1  H.  7. 13,  &c.  substance  and  effect  that  he  hath  to  deliver  seisin. 

18  H.  8.  3.  Fifthly,  all  this  is  to  be  understood  of  sole  persons,  or  of  a 

11  H.  7.  19.       corporation  or  body  consisting  of  one  sole  person,  or  a  bishop, 

(1  Sid.  169.)      parson,  &c.     But  it  holdeth  not  in  a  corporation  aggregate  of 

many  persons  capable  (8).     And  therefore  if  a  maior  and  com- 
monalty make  a  charter  of  feoffement,  and  a  letter  of  atturney 
to  deliver  seisin,  the  livery  of  seisin  is  good  after  the  decease 
of  the  maior,  because  the  corporation  never  dieth  (9).    The  like 
of  a  deane  and  chapter,  et  sicde  similibus. 
(4  Co.  1 19.  b.        Lastly,  if  the  lessor  by  his  deed  license  the  lessee  for  life  or 
fir'  JlR \°3*      yeares  (which  is  restrained  by  condition  not  to  alien  without 
Mich.3o  Ja.  in    ^cence) *°  alien,  and  the  lessor  dieth  before  the  lessee  doth  alien, 
Com.  Banc!        yet  is  his  death  no  countermand  of  the  licence,  but  that  he  may 
F.  N.  B.  333.      alien,  for  the  licence  exempteth  the  lessee  out  of  the  penaltie  of 
3  E.  3.  Offi.  de  the  condition,  and  it  was  executed  on  the  part  of  the  lessor  as 
St  uMf  Pner  10    mucn  **  mignt  he.    And  so  it  was  resolved,  Michael*  3  Jacob,  in 
(1  Ro.  Abr.     *   Communi  Banco.     As  if  the  king  doth  license  to  alien  in  mort- 
331*  33a.)         maine,  and  dyeth,  the  licence  may  be  executed  after  (10). 


(6)  If  A.  and  B.  joint -tenants  in  fee  make  charter  of  feoffment  to  C.  and  2>.  , 
with  letter  of  attorney  to  deliver  seisin,  and  B.  or  C.  dies,  tt  is  good  as  to  the 
survivor.    M.  3a,  33  Eliz.  W.  68.— [Note  340.] 

(7)  Vid.  letter  of  attorney  to  deliver  seisin  after  the  feoffors  death  in  4J0  Ass. 
38.  Nota,  by  devise  or  by  special  custom  authority  may  be  created  executory 
after  the  partus  death.  Lease  to  A.  for  life,  remainder  to  B.fbr  life.  A.  dies, 
videtur,  that  livery  cannot  be  made  to  B.  P.  31  Eliz.  B.  R.  W.  n.4.  JPierce 
and  Leversage.     Hal.  MSS. — [Note  341.] 

(8)  1 1  H.  7. 27.     12  H.  8. 12,    5  H.  7.  25.    21  H.  7.  1.    Hal.  MSS. 

(9)  But  it  seems  that  livery  cannot  be  made  till  the  new  mayor  is  made. 
Hal.  MSS.— [Note  34*0 

(10)  Vid.  Plowd.  Com.  457,  contra  in  license  to  the  tenant  to  alien,   u^ 
videtur.    Hal.  MSS.  I 


Sec 


Ll.C.  7.  Sect.  67.    Of  Tenant  for  yeares.    [52.b.53.a. 


Sect.  67. 

ALSO,  if  tenements  be  let  to  a  man  for  terme  of  halfe  a  yeare,  or  for 

a  quarter  of  a  yeare,  fyc.  in  this  case,  if  the  lessee  commit  wast,  th 

lessor  shall  have  a  writ  ^f  waste  against  him,  and  the  writ  shall  say,  quod 

;    tenet  ad  terminum  annbrum ;  but  he  shall  have  an  especiall  declaration 

upon  the  truth  of  his  matter,  and  the  count  shall  not  abate  the  writ, 

because  he  cannot  have  any  other  writ  upon  the  matter. 

"  JF the  lessee  commit  waste."    Waste,  Vastum,  dicitur  b  <oas-  (F.N. B. Waste, 
tandoy  of  wasting  and  depopulating  :  and  for  that  55-  Po8t-  355) 

wast  is  often  i^-  aJIedged  to  be  in  timber,  which  we  call  r53«"l 
in  Lotine  maremium,  or  maresnium,  or  maresmium,  it  is  |_  a.  J 
good  to  fetch  both  of  them  from  the  original.  First, 
timber  is  a  Saxon  word.  Secondly,  maremium  is  derived  of  the 
French  word  marram,  or  marretn,  which  properly  signifieth 
timber. 

An  action  of  wast  doth  lie  against  tenant  by  the  curtesie,  V.  Marl.  ca.  33. 
tenant  in  dower,  tenant  for  life,  for  yeares,  or  halfe  a  yeare,  or  *  Pat  of  the 
gardian  in  chivalry  (1),  by  him  that  hath  the  immediate  estate  JpSt,i*  g  «\ 
of  inheritance,  for  wast  or  destruction  in  houses,   gardens,   ^       '         *' 

f    woods,  trees,  or  in  lands  (2),  meadows,  &c.  or  in  exile  of  men 
to  the  disherison  of  him  in  the  reversion  or  remainder.     There 
be  two  kinds  of  waste,  viz.  voluntary  or  actuall,  and  permissive. 
[a]  Wast  may  be  done  in  houses,  by  pulling  or  prostrating  [a]  34  E.  3. 
them  down,  or  by  suffering  the  same  to  be  uncovered,  whereby  W**u  143- 
the  spars  or  rafters,  plaunchers,  or  other  timber  of  the  house  it   fl    a*  j^. 

|»are  rotten  (3).     \b]  But  if  the  house  be  uncovered  when  the  Abr.819.) 
tenant  commeth  in,  it  is  no  wast  in  the  tenant  to  suffer  the   r^-i  40  Aa9# 
same  to  fall  downe.     But  though  the  house  be  ruinous  at  the  p#  aa. 
tenant's  coming  in,  yet  if  he  pull  it  downe,  it  is  wast  unlesse  a  Mar.  Dyer, 
The  reedifie  it  againe(4).     [c  J  Also  if  glasse  windowes  (thof    "7-    *3H*6- 
glased  by  the  tenant  himselfe)  be  broken  downe,  or  carried  ^'j,1®  4Z  *" 

39  E.  3.  33.     4  Co.  63.    Herlakendeu's  case.  [c]  33  H.  6.  18.    13  H.  8, 1. 

13  H.  7.  ai.    33  E.  4. 18.    31 E.  4.  39.     10  PI.  7.  3*    Keg.  Jttdic.  36. 

away, 


(l)  Some  of  these  were  not  punishable  at  common  law.  See  post.  53.  b. 
and  54.  a.  [See  also  Preston  on  Estates.]  As  to  tenant  by  the  curtesy,  see 
;l  B.  &  P.  108,  a  doubt  made  of  this  by  counsel,  arguendo ;  the  authorities  in 
llfote  there. 

>  On  writ  of  waste  in  lands,  one  cannot  assign  waste  for  cutting  of  trees, 
use  for  that  the  torit  should  be  in  boscis.      Tr.  6  Eliz.  Moore,  n.  200. 

MSS [Note  343] 

I  But  the  bare  suffering  them  to  be  uncovered9  without  rotting  the  timber,  is 
„    vaste.   P.  9  Jac.  C.  B.  Knott s  case.     Converting  two  chambers  into  one,  or 
1  wrerso,  or  convertingan  hand-mill  into  a  horse-mill,  is  waste.  H.  4  Jac.  C.  B. 
ves's  case.     Hal.  MSS. — [Note  344.] 

|.)  But  if  an  house  built  de  novo  was  never  covered  in,  it  is  not  waste  to 
'<?  it.  40  Ass.  12.  Vid.  21  H.  6.  46.  26  E.  3.  *6.  Dy.  36.  Hal.  MSS. 
Note  345.] 

Q3 


53.  a.]         Of  Tenant  for  yeares.      L.  1 .  C.  7-  Sect. 67. 

away,  it  is  wast,  for  the  glasse  is  part  of  his  house.    And  so  it 

is  of  wainscot  ($\  benches,  doores,  windowes,  furnaces,  and 

the  like,  annexed  or  fixed  to  the  house,  either  by  him  in  the 

reversion,  or  the  tenant* 

[a]  44  £.3.91.       [</1  Though  there  be  no  timber  growing  upon  the  ground, 

38  A*9*'*  yet  the  tenant  at  his  perill  must  keepe  the  houses  from  wasting. 

ioELD ye****.  "  **  t,enant  doe  or  *>fe  waste  to  be  done  in  houses,  vet  if 

5  Co.  119.  in  '  he  repaire  them  before  any  action  brought,   there  lieth  no 

Whcip<kie't       action  of  wast  against  him,  but  he  cannot  plead,  quod  non fecit 

case.   19  E.  3.    txwtitm,  but  the  speciall  matter. 

W*E  q°44  ^  wa^  ur*c°vered  when  the  tenant  commeth  in,  is  no  wast 

|f ] 7 H . ^38.   &  li  De  suffered  to  decay,     [e] If  the  tenant  cut  downe  or 
44  £.  3.  44.      destroy  any  fruit  trees  growing  in  the  garden  or  orchard,  it 

is  waste;  but  if  such  trees  grow  upon  any  of  the  ground 
which  the  tenant  holdeth  out  of  the  garden  or  orchard,  it  is  no 
waste  (6). 
[/]  49  £.3.91.  [f]  If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he 
49  E.  3.  9.  suffer  it  to  be  wasted,  it  is  a  new  waste,  [g]  If  the  house  fall 
9  *E. 6  6*'  downe  by  tempest,  or  be  burnt  by  lightning,  or  prostrated  bj 
\Vast.  u8.  enemies  or  the  like,  without  a  default  of  the  tenant,  or  was 
(Hob.  934!  ruinous  at  his  comming  in,  and  fall  downe,  the  tenant  may 
aR0.Abr.814,  build  the  same  againe  with  such  materialls  as  remaines,  and 
8lp*  8u  w*tn  otner  timber  which  he  may  take  growing  on  the  ground 

dont  M^V:?7"  for  his  naDitation>  DUt  he  mU8t  not  make  the  nouse  krger  tnen 
r  1     Co  6        '*  waa*     ^  tne  noU8C  De  discovered  by  tempest,  the  tenant 
HarUkendeu't    mu8t*n  convenient  time  repaire  it  (7). 
cuse.    43  E  3.  6.    96  E.  3.  76.     11  H.  4.  39.     19  H.  4.  6*    **  H.  6.  18. 
19  £•  3«  Wut.  30. 

ffc]  Temps  E.i.       [h]  If  the  tenant  of  a  dove  house,  warren,  parke,  vivary, 

BriTfo  ^4  estangues,  or  the  like,  do  take  so  many,  as  such  sufficient  store 

5R.9.  Wast.97.  ^  not  ^e^  M  ne  found  when  he  came  in,  this  is  wast ;  and  to 

i9  H.  8.  1.  suffer  the  pale  to  decay,  whereby  the  deere  is  dispersed,  is 

Pi.  Com.  399.  waste  (8). 
7  H.  3. 

"Wast.  141.    (9  Ho.  Abr.  814.)  .     , 

And 


(5)  It  is  said,  that  a  tenant  for  years  during  his  term  may  take  away  chim- 
ney pieces,  and  even  wainscot  if  put  up  by  himself.  See  1  Atk.  477,  and 
3  Atk.  13,  and  note  there  the  distinction  taken  as  to  fixtures  between  the 
several  cases  of  heir  and  executor,  of  tenant  for  life  and  him  in  remainder,  and 
of  landlord  and  tenant.  See  further  a  East,  R.— [Note  346.]  See  a  Bul- 
strode,  103.  where  pavement  is  said  to  be  structura,  because  lime  is  used  to 
finish  it  This  seems  to  make  chimney-pieces  of  marble  or  stone  a  fixture  to 
the  freehold,  and  therefore  not  removeable.  But  the  modern  doctrine  is 
stated  otherwise  by  lord  Hardwicke  in  Atkins.  See  further  a  East  Rep.  88. 

(6)  14  H.  4.1a.    Hal.MSS. 

(7)  13  ^.  4. 5.     Hal.  MSS— The 6  An.  ch.  31,  which  was  at  first  tempo- 
,  rary,  but  is  now  made  perpetual,  enacts,  that  no  action  shall  be  prosecuted 

against  any  person  in  whose  house  any  fire  shall  accidentally  begin,  with  the 
proviso  that  the  act  shall  not  defeat  any  agreement  between  landlord  and 
tenant.     See  post.  53.  b.  and  n.  5,  there.— [Note  347.] 

<8)  IfB.  lessee  of  toarren  by  charter  or  prescription  ploughs  the  land,  it  is 
waste.  Contra  if  tt  be  only  land  stored  voith  conies,  and  not  a  legal  toarra  J 
P.  40  Ehz.  C.  B.     Moyle's  case.     C.  C.  n.  21,  and  T.  40  Eliz.  n.  11.     Vi«3 

Aojf, 


L.l.C.7.Sect.67.    Of  Tenant  for  yeares.    [53.  a.  53.  b. 

And  it  is  to  be  observed,  that  there  is  wast,  destruction  and 
exile.     Wast  properly  is  in  houses,  gardens,  (as  is  aforesaid)  in 
timber  trees,  (viz.  oak,  ash,  and  el  me,  and  these  be  timber  trees 
in  all  places)  (a)  either  by  cutting  of  them  downe,  or  topping 
of  them,  or  doing  any  act  whereby  the  timber  may  decay.  Also 
in  countries  where  timber  is  scant,  and  beeches  or  the  like  are 
converted  to  building  for  the  habitation  of  man,  or  the  like, 
they  are  all  accounted  timber,     [t]  If  the  tenant  cut  down  W  aa  H.  6. 
timber  trees,  or  such  as  are  accounted  timber  (10),  as  is  afore-   '*^a*e  ^  66 
said,  this  is  wast ;  and  if  he  suffer  the  young  germins  to  be   , ,  ^  '6  "1# 
destroyed,  this  is  destruction,    [k]  So  it  is,  if  the  tenant  cut  f.  N.  r.  59.  M. 
down  underwood,  (as  he  may  by  law)  yet  if  he  suffer  the   [*]  ao  E.  3. 
young  germins  to  be  destroyed,  or  if  he  stub  up  the  same,  this   ™j-  3*-^ 
is  destruction.  4„  £.'3.  6.b. 

5  E.  4.  100.    41  E.  3.  Watt  8a.    so  E.  3.  Wast.  3a.    la  E.  4.  1.  (9.) 

[I]  Cutting  down  of  willowes,  beech,  birch,  aspe,  maple,  or  the  [q  40  E.  3. 

like,  standing  in  the  defence  and  safeguard  of  the  house,  is  de-  15.  b.  &  35- 

struction.    [m]  If  there  be  a  tiuickset  fence  of  white  thorne,  if  J*  gr  £  »•  ^ 

the  tenant  stub  it  up,  or  suffer  it  to  be  destroyed,  this  is  destruc-  l0  H*  y'  fl; 

tion  (11);  and  for  all  these  and  the  like  destructions  an  action  3  e.  «. 

t  of  wast  lyeth.  [w]  The  cutting  of  dead  wood,  that  is,  ubi  arbores  Wast.  1 1 1 . 

'  tuntaridte,  mortuce,  cava,  non  existentes  maremium,  nee  _.  ^ait  Br  ,o$# 

wrtantes  fructus,  nee  folia  in  testate,  is  &*  no  wast;  joS.  I  /cro.  ja.  ia6." 

but  turning  of  trees  to  coles  for  fewell,  when  there  is  [_  b.  J  4  Co.*  63, 64. 

sufficient  dead  wood,  is  wast.  1  Ko«  Abr.560.) 


m]  46  E.  3. 17.    9  H.  6.  10.     la  H.  8.  1.  [n]  16  EL  Dy.  33*-    *<>  &  3- 

a«t  33.    F.  N.  B.  59.  M. 


£ 


[0]  If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  [*]  44  E.  3.  44. 

fell  down  timber  to  repaire  the  same,  this  is  a  double  wast.  ™JJ£  *' 

f  »]  Digging  for  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  j»#n.*B.  g9.  b. 

like,  or  for  mines  of  mettall,  coale,  or  the  like,  hidden  in  the  19  E.  3. 

earth,  and  were  not  open  (a)  ^Jien  the  tenant  came  in,   is  Wast  30. 

wast ;  but  the  tenant  may  dig  for  gravell  or  clay  for  the  repara-  [g]  **  H- 6- 

tion  of  the  house,  as  well  as  he  may  take  convenient  timber  *8-  b; 

♦.       /  v  '  J  *  9  **•  4*  35* 

trees  (1).  41  E.  3. 

Wast.  8a.      17  E.  3.  7.      9  H.  6.  66.      a  H.  7.  «4*     *.  N.  B.  69-  N.  &  149.  E. 
so  £.  3.  Watt.  3a.    (a  Ro.  Ab.  815,  816.) 

It 


Noy,  ».  312*     Movie's  case.     Stopping  and  digging  coney-burrows  not  waste  in 
a  toarren.     Hal.  MSS. — See  Noy,  70.— [Note  348.] 

(A)  As  to  Beech  in  Bucks,  see  10  East,  446.    Birch  in  Berks,  2   Ro. 
Ab.  814. 

(10)  Beech  and  white-thorn  may  be  timber  by  the  custom  of  the  country,  and 
iis  watte  to  cut  them.  M.gJac.  Palmer  s  case.  Hal.  MSS.— [Note  349.] 

(9)  7  H.  6.  38.    Dy.  35-     Hal.  MSS. 

(11)  But  cutting  up  cf  quick- sets  is  not  waste,  if  it  preserves  the  sprmg. 
1 9  Jac.  C.  B.  Palmer's  case.  Cutting  of  ash  under  the  growth  of  20  years 
)t  waste.     M.  41,  42  Eliz.  C.  B.     Hal.  MSS — [Note  350.] 

(a)  5  Co.  12.     Mosel.  223.     2  Wms.  388.     2   Mod.   193.     And  as  to 

lines,  see  fo.  6.  a.     Campbell  v.  Leach,  Amb.  740 ;  and  another  case  in  173. 
VWoods,  405.    4  East,  409.     10  East,  189.  post.  54.  a.     ■ 
(1)  Nota,  though  mines  be  open  at  the  time9  one  cannot  take  timber  to  use 

Q4  *n 


53.  b,]         Of  Tenant  for  y eares.     L.  1 .  C.  7.  Sect  67 


[•]  Anno  6  EI.  [y]  It  it  wastto  suffer  a  wall  of  the  tea  to  be  in  decay,  so  as 
^tlce  DaJito^  by  ***  lowing  and  lowing  of  the  sea,  the  meadow  or  marsh 
^Griffin's  case.  '*  surrounded,  whereby  the  same  becomes  unprofitable;  but 
17  E.3. 65.  if  it  be  surrounded  suddenly  by  the  rage  or  violence  erf  the 
Brit.  fol.  168.  b.  sea,  occasioned  by  winde,  tempest,  or  the  like,  without  any 


s 


H  °'  6h  ^     defau,t  m  the  ten*1**  W  this  is  DO  wa8t  punishable  (s).     So  it 
rr  u  °i>  * !?'  U   is,  if  the  tenant  repaire  not  the  bankes  or  wal 


J1  N.  B  /so.  N  '•>  ^  ^  tenant  repaire  not  the  bankes  or  walls  against  rivers,  or 

6  El.  obi  supra,  other  waters,  whereby  the  meadows  or  marshes  be  surrounded, 

[i]  98  H.  8.  and  become  rushy  and  unprofitable  (3). 

kyjr,  37.  [«]  If  the  tenant  convert  arable  land  into  wood,  or  2  con- 

10  H  7  **  wr«°>  or  meadow  into  arable  (b),  it  is  waste,  for  it  changeth 
44  E.  3.  44*  n°t  onely  the  course  of  his  husbandry,  but  the  proofe  of  his 
(aR0.Ab.814.  evidence. 

Cro.  Ja.  189.)  [i]  The  tenant  may  take  sufficient  wood  to  repaire  the  walls, 

ft]  16  El.  pales,  fences,  hedges,  and  ditches,  as  he  found  them ;  but  he  can 

h«'  make  no  new  (4) :  and  he  may  take  also  sufficient  plowbote, 

6  E? 4  iooV  nrebote,  and  other  housbote. 

19  E.  3.     '  The  tenant  cutteth  downe  trees  for  reparations  and  selleth 

Wast  98.  them,  and  after  buyeth  them  againe,  and  imploys  them  about 

48  E.  3. 95.  necessary  reparations,  yet  it  is  wast  by  the  vendition :  he  cannot 

90  E^^w*?  ****  trees,  and  with  the  money  cover  the  house :  burning  of  the 

39.    19  K.  & "  house  by  negligence  or  mischance  is  waste  (5). 

Wut  30.     *  [u]  If  a  man  make  a  lease  for  life,  and  by  deed  grant  that  if 

(Cro.  Ja.  999.)  any  waste  or  destruction  be  done,  that  it  shall  be  redressed  by 

M  3  E.  3.  neighbours,  and  not  by  suit  or  plea,  notwithstanding  an  action 

b*!!'6*!^  °f  w*st  shall  lye,  for  the  place  wasted  cannot  be  recovered 

xiraclon,  lib.  4.  .,,                .      *    '                   r 

fol.  315.  without  a  plea. 

[xj  Braeton,  W  Bracton,  Fleta,  and  Britton  doe  use  the  same  division  as 

fol.  168.  Fleta,  is  aforesaid,  viz.  vastum,  destructio,  et  exilium,  in  their  proper 

lib.  1 .  cap.  1 1 .  signification. 

16  H.  3.  now  gomewhat  is  to  be  spoken  of  exile  or  destruction  of 
a&Vtit  men:  exile  or  destruction  of  villaines,  or  tenants  at  will,  or 
Wast  9.  making  them  poore,  where  they  were  rich  when  the  tenant 

17  E.  9.  came  in,  whereby  they  depart  from  their  tenures,  is  wast. 
Wast  118.  [a]  And  yet  the  statute  of  Glouc  speaketh  not  of  exile,  but  it 
«°H  67 11  *s  roniprehended  under  the  general  word  of  wast.  The  statute 
g  H.  6.  59!  of  JV.  1 .  hath  destructionem,  the  statute  of  Magna  Charta  hath 

1 1  E.  9.  Wast.  113.  F.  N.  D.  56.  Ei.  &  55.  C.   Regist  Judic.  95.        [a]  Gloac.  c.  5. 
W.  i.  cap.  91.  Magna  Charta,  cap.  4.    Merleb.  cap.  93. 

vastum 


in  them,  T.  16  Jac.    Darcye's  case.    Hutt.  19.    Hob.  n.  398.    Hal.  MSS 

[Note  351.] 

(2)  See  Call,  on  Sew.  2d  ed.  146. 

(3)  Because  he  is  bound  to  repair,  though  he  doth  hold  the  bank.    46  Em  3. 
Waste,  qi.    Vid.  T.  6  Eliz.    Mo.  11.173.    Hal.  MSS.— [Note  35*-] 

(b)  Acc.  Hob.  234.  2  Show.  8.  1  Ch.  R.  14.  according  to  which  it  seem* 
that,  in  the  case  of  pasture  land,  it  must  be  ancient ;  see  the  cases  and  diatiric* 
tions  on  this  subject  in  2  Ro.  Ab.  814.  15  &  22  Vin.  436.  See  Gorin* 
v.  Goring,  Nott.  MSS.  622.  1  Ch.  Rep.  106-116.  Mitf.  Plead.  193.  J\ 
6Ves.3a8.  ** 

(4)  Tenant  cannot  make  rails,  inhere  none  toere  before.  Dy.  332.  Hal.  MSi 
—[Note  353.] 

(5)  But  now  by  the  6  Ann.  c.  31,  no  action  will  lie  against  the  tenant  fojj 
such  an  accident.     See  the  statute  more  fully  stated  in  note  7,  ante  53.4s]*.1 
Note  also  the  passage  from  Fleta  cited  infra  by  lord  Coke. 

•     A 


Ij.  1  •  C.  7.  Sect 67.     Of  Tenant  for  yeares.         [53.  b. 

vastum  et  destructionem,  the  statute  of  Merlebridge  hath  vastum, 
venditionem  et  exilium  in  domibus,  boscis,  vd  hominifrus,  fyc. 

But  wast  and  destruction  in  their  larger  sense  are  words  con- 
vertible,    [b]  Item  de  hoc  quod  dicit  vastum  et  'exilium,  sciendum  [*]  Bract,  lib.  4. 
est  quod  non  sunt  referenda  adeundem  inteUectum,  sed  vastum  et  f°L  316  &  3»7- 
destructioferi  idem  sunt,  vastum  idem  est  quod  destruction  et  i 
ctmverso,  et  $e  habent  ad  omnem  destructionem  generaliter. 

[c]  Vastum  autem  et  destructio  feri  equipollent  et  converti-  [c]  Fleta,lib.  1. 

biliter  se  habent  in  domibus,  boscis,  et  gardinis ;  sed  exUium  did  MP* *  *♦ 
poterit,  dim  send  manumittantur  et  d  tenementis  suis  injuriose 
ejidantur.    Fortuna  autem  et  ignis  vd  hujusmodi  eventus  inopi- 
nati  omnes  tenentes  excusant. 

\d\  Ho  person  shall  have  an  action  of  wast,  unlessehe  hath  the  [d ]  7  E.  3. 54.  b. 

immediate  state  of  inheritance,  but  sometime  another  shall  joyne  a  H.  5.  7. 

with  him  for  conformity.    As  if  a  reversion  be  granted  to  two,  3Q  **• 6-  °4« 
and  to  the  heires  of  one ;  they  two  shall  joyne  in  an  action  of  ^Jj 

wast:  and  in  like  sort  the  surviving  coparcener  and  the  tenant  F.N. B.  59.  F. 

by  the  curtesie  shall  joyne  in  an  action  of  waste :  and  if  two  8  R.  3. 

joyntenants  be,  and  to  the  heires  of  one  of  them,  and  they  Wast.  147.  (6) 

make  a  lease  for  life,  they  shall  joyne  in  an  action  of  waste  (7).  to  Co.  11.) 

[e]  If  the  estate  taile  determine,  hanging  the  action  of  waste,  [*]  Q  h.  4. 33. 
and  the  pit  becomes  tenant  in  taile  after  possibility,  the  action 

of  waste  is  gone.    [f]  If  the  tenant  doth  wast,  and  he  in  the  [/]  a  h.  4.  3. 

reversion  dyeth,  the  hevre  shall  not  have  an  action  of  waste  for  (8) 
the  waste  done  in  the  lire  of  the  ancestor :  nor  a  bishop,  master 
of  an  hospitall,  parson,  or  the  like,  in  the  time  of  the  predecessor. 

[V]  And  so  if  lessee  for  yeares  doth  waste,  and  dyeth,  an  action  [g]  io£.  4.  1. 

of  wast  lyeth  not  against  the  executor  or  administrator  for  49  E.  3*  *5. 

waste  done  before  their  time.    But  if  two  coparceners  be  of  a  ^a^'  g  llt# 

reversion,  and  waste  is  committed,  and  the  one  of  them  die,  3e  e.  3.  17. 

the  aunt  and  the  neece  shall  joine  in  an  action  of  waste  (1  o).  44  E.  3.  8.  * 

45  &  3-  3- 
46  £.  3.  31.     11  E.  3.  Wast.  115.    a  Mar.  Wast.  117.    8  E.  3.  Wast.  1 10.  (9) 

(Ant.  43.  a.) 

[h]  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he  [*]  *4  &  3*  37- 

that  hath  the  fee  shall  not  have  an  action  of  waste  upon  the  jJ°HE*63"  3' 

statute  of  Glouc.  for  that  they  are  joyn-tenants,  but  his  heire  ,PogL  i^j,. 

shall  have  an  action  of  waste  against  tenant  for  life.  5  Co.  75. 

Note,  after  wast  done  there  is  a  speciall  regard  to  be  had  to  the  3  Ro.  Ab.  834. 

continuance  of  the  reversion  in  the  same  state  that  it  was  at  the  Po8t  ai8«  *>*) 
time  of  the  waste  done ;  for  if  after  the  waste  he  granteth  it  over, 

though 


(6)  17  E.  3.  50.    Hal.  MSS. 

(7)  Fine  to  the  use  of  A.  for  life,  remainder  to  B.  in  feet  with  vomer  for  A* 
to  make  leases  for  three  lives ;  A.  makes  lease  accordingly,  and  the  lessee  commits 
waste ;  A.  and  B.  shall  join  in  waste.  T.  4  Car.  C.  B.  Sacheverell's  case-. 
Hal.  MSS.— [Note  354.] 

(8)  21  H.  6.  46.    39  E.  3. 15.    49  E.  3.  22.    Hal.  MSS. 
\        (9)  18  E.  4.  16.     10  H.  7.  5.    a  E.  3.  2.     Hal.  MSS. 

(10)  Waste  amongst  tenants  in  common. — A.  makes  lease  toB. for  years  of 

two  parts  of  a  messuage ;  B.  commits  waste.    It  was  ruled  that  waste  ties,  and 

shall  be  assigned  in  the  entirety,  but  that  the  recovery  should  be  of  only  two  parts 

of  the  damages  and  of  two  parts  of  the  place  wasted.     P.  35  Ehz.    Poph.  n.  2. 

r  Warnfords case.    rial.  MSS— [Note  355] 


53.  b.  54.  a.]    Of  Tenant  for  yeares.    L.  1.  C-  7.  Sect.  67. 

though  he  taketh  backe  the  whole  estate  again,  yet  is  the  wast 

dispunishable.     So  if  he  grant  the  reversion  to  the  use  of  him- 

aelfe  and  his  wife,  and  of  his  heires,  yet  the  wast  is  dispunishable, 

and  so  of  the  like ;  because  the  estate  of  the  reversion  continueth 

not,  but  is  altered,  and  consequently  the  action  of  waste  for 

waste  done  before  (which  consists  in  privity)  is  gone. 

m  Bract,  lib.  4.       M  ^  prohibition  of  waste  did  lye  against  tenant  by  the  cur* 

fot.  315,316,      tesie  (11),  tenant  in  dower,  and  a  gardian  in  chivalry,  by  the 

317.    (lets,       common  law,  but  not  against  tenant  for  life  or  yeares,  .-       — - 

Jib.  1.  cap.  11.     because  fc^they  came  in  by  their  own  act,  and  he  I  54-  I 

Doct.  andS* lid.  mi6nt  *****  Provided  that  no  waste  should  be  done.       L  a,  J 

lib.  9.  ca.  1.  1*  H.  4.  3.  10  H.  3.  Wast.  14a.  90  H.  6.  1.  4  H.  3.  Wast.  14a 
9H.3.  ibid.  136.  (10  Co.  116.  b.)  (9  Inst.  145.  Post.  373.  999.  b.  6  Co.  77. 
Stat.  GIouc  c.  5.) 


& 


[J]  F.  N.  B.  56.  [J]  A  tenant  by  the  curtesie  or  in  dower  can  hold  of  none  but 

f  Ct  w  Templ  o^  tne  heire,  and  his  heires  by  descent,  and  therefore  if  they  grant 

18  E  fl^s/*9  over  tne'r  wno^e  estate,  and  the  grantee  doth  waste,  yet  the  heire 

30  E.  3.  16.  shall  have  an  action  of  waste  against  them,  and  recover  the  land 

38  E.  3.  33.  against  the  assignee :  but  if  the  heire  either  before  the  assign- 

11  H.  4.  18.  ment  had  granted,  or  after  the  assignment  doth  grant  the  rever- 

Re*"  3'  ***  sion  over,  the  stranger  shall  have  an  action  of  waste  against 

3  Co?  33.  the  assignee,  because  in  both  cases  the  privity  is  destroyed  : 

Walker's  case,  in  nil  other  cases  the  action  of  waste  shall  be  brought  against 

9  Co.  M*-t         him  that  did  the  waste  (for  it  is  in  nature  of  a  trespasse)  un- 
Beaumont's        jegge  jt  De  jn  $ie  cage  Qj-  a  wanj  r^j  .  f0T  there  jf  the  gardian 

Tlnst  303.  doth  waste  and  assigne  over,  the  action  lieth  against  the 
)r.  and I  Stud,  assignee  [I].  A  gardian  shall  not  be  punished  for  waste  done 
lib.  9.  c  1.)  by  a  stranger,  it  is  so  penall  unto  him,  for  he  shall  lore  the 
[J497E.3.81.  wardship  both  of  the  body  and  of  the  land  (3),  though  the 
w  *" 3*  f  \  waste  be  but  to  the  value  of  twenty  shillings  ;  and  if  that  suf- 
ast*  J?*  (*'      ficeth  not  to  satisfie  for  the  wast,  then  he  shall  recover  damages 

Bract.  lib.4!3"  °^ tne  wa8te>  over  an<*  above  the  losse  of  the  ward.    But  tenant 

310*.  317.  by  the  curtesie,  tenant  in  dower,  tenant  for  life,  yeares,  &c. 

Fleta,  lib.  1.  shall  answer  for  the  waste  done  by  a  stranger,  and  shall  take 

*•  >*•  their  remedy  over,     [m]  But  if  there  be  two  joyntenants  of  a 

Brit.  168.  ward,  and  one  of  them  doe  wast,  both  shall  answer  for  it. 

34  e«  3- 

Wast.  140.     44  E.  3.  97.     F.  N.  B.  59.  A.  &  60.  G.  &  T.  [•»]  33  E.  3. 

Wast.  6.  (4) 

[n]  44  E.  3. 97.  M  If  tne  gardian  doth  waste,  and  the  heire  within  age  bring 
48  E.  3.  10.  an  action  of  waste,  the  gardian  shall  lose  the  wardship,  as  is 
F.  N.  B.  6a  T.  aforesaid ;  but  if  the  heire  bring  an  action  of  waste  at  his  full 
"  E  4  3  a^e>  *^en  **e  sna^  recover  treble  damages,  for  then  he  cannot 
Wast,  n  7.  loBe  the  wardship. 
41  E.  3.  Wast.  81.    3  E.  9.  WasL  3.    7  E.  3.  19.    9  Inst.  306. 

An 


(11)  Some  have  thought,  that  at  common  law  waste  did  not  lie  against 
tenant  by  the  curtesy.     See  2  Inst.  301. — [Note  356.]  1 

(1)7^.3.34-     Hal.  MSS.  f 

(2)  26  E.  3.  Waste,  10.  is  contra.    Hal.  MSS. 

(3)  Value  of  wardship  not  lost*     Vid.  2>v.  35.      28  H.  8.     Bendl.  n.  33. — 
Hal.  MSS. 

(4)  3E.3.  18.    Hal.  MSS. 
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L#.  1 .  C.7^  Sect 67.      Of  Tenant  for  yeares.         [54.  a. 

[o]  An  infant  and  baron  and  fern  shall  be  punished  for  waste  rai  ,6  h#  3# 

done  by  a  stranger,  and  so  shall  the  wife  that  hath  the  state  by  Wut.  1 6.  temps 

survivour  for  wast  done  by  the  husband  in  his  life  time,  if  she  E.  1.  Wast.  198. 

agree  to  the  estate,  though  there  hath  beene  variety  of  opinions  a  **•  *•  3-  *• 

inourbookes.  3  E.  3-  13.76. 

at  H.  6.  94.  b.  33  H.  6.  31.  a,  4a  E.  3.  99.  19  E.  3.  Brere, 946.  46  E.  3.  95. 
7  H.  6.  a.  b.  3  E.  3.  46.  10  E.  3,  17, 18.  9  E.  3.  49.  9  E.  3.  Breve,  946. 
17  E.  4.  7.  9H.6.  59.  F.  N.  B.  36.  B.  Doct  Ac  Slud.  lib.  9.  c,  1.  93  H.  8. 
Wait.  138.    8  Co.  44,  Willingham's  case. 

[p]  But  if  a  fem  tenant  for  life  take  husband,  and  the  husband  [  p)  5  Co*  75* 
dotn  waste,  and  the  wife  dieth,  no  action  of  wast  lyeth  against  C'1^011'*  case. 
the  husband  in  the  tenuit,  for  he  was  seised  but  in  jure  uxoris,  *|  £  '•  ^f^t 
and  his  wife  was  tenant  of  the  freehold ;  but  if  a  fem  be  statham. 
possessed  of  a  tonne  for  yeares,  and  take  husband,  and  the  10  H.  6.  u,  19. 
husband  doth  wast,  and  the  wife  dieth,  the  husband  shall  be  (*  Io»L  3<"-) 
charged  in  an  action  of  waste,  for  the  law  giveth  the  terme  to 
him. 

[q]  If  tenant  for  life  grant  over  his  estate  upon  condition,  and  [9]  30  E.  3.  16. 
the  grantee  doth  wast,  and  the  grantor  re-entreth  for  the  con- 
dition broken,  the  action  of  wast  shall  be  brought  against  the 
grantee,  and  the  place  wasted  recovered. 

[r]  If  a  lease  for  life  be  made  to  a  vtlleine,  and  waste  is  done,  £r]  48  E.  3. 19. 
the  lord  entreth,  he  shall  not  be  punished  for  the  waste  done 
before,  but  for  waste  done  after,  he  shall. 

[s]  An  occupant  shall  be  punished  for  waste ;  and  so  if  an  [1]  6  Co.  37. 
estate  be  made  to  A.  and  his  heires  during  the  life  of  B.  le  Deaue  & 
A.  dieth,  the  heire  of  A,  shall  be  punished  in  an  action  of  Chapter  of 

wa**e  r  Worcester's 

waste-  case. 

10  Co.  9.  b.    (9  Ro.  Abr.  896.) 

[t~\  If  a  lease  be  made  to  A.  for  life,  the  remainder  to  B.  for  ft]  4  E.  3. 18. 

life,  the  remainder  to  C.  in  fee,  in  this  case  where  it  is  said  in  Cote's  case. 

the  Register*  and  in  F.  N.  B.  that  an  action  of  wast  doth  lie,  3E3-  18. 

it  is  to  be  understood  after  the  death  or  surrender  of  B.  in  the  %'^'h  &8<C* 

meane  remainder,  for  during  his  life  no  action  xf£  waste  doth  .0^  t|  " 

We  (5)-  33  K-  3. 

Wast.  144.    11  E.  3.  Resceit,  118.     10  E.  4.  9.  Regist.  74.  9  Co.  99.  inter  Paget 

and  Carie  in  Bingham's  case.      5  Co.  76.   Paget's  case.  10  Co.  44.   Jenning's 
case.    F.  N.  B.  59.  H.    4  E.  3.  18. 

Bat  if  a  lease  for  life  be  made,  the  remainder  for  yeares,  F.N.B.  18. 
the  remainder  in  fee,  an  action  doth  lie  presently  during  the 
terme  in  remainder,  for  the  meane  terme  for  yeares  is  no  im- 
pediment. 

But  if  a  man  make  a  lease  for  life  or  yeares,  and  after  granteth 
the  reversion  for  yeares,  the  lessor  shall  have  no  action  of  waste 
during  the  yeares,  for  he  himself  hath  granted  away  the  reversion, 
in  respect  whereof  he  is  to  maintaine  his  action.  [*]  Otherwise  [•]  4  E.  3. 18. 
it  is,  if  he  had  made  a  lease  in  reversion,  which  had  been  but  *•  tit.  Watt.  18. 

a  future 


m 

(5)  But  though  action  of  waste  doth  not  lie  in  this  case  on  account  of  the 
termediate  remainder  for  life,  yet  a  court  of  equity  will  interpose  by  injunc- 
on  to  prevent  waste.    See  3  Atk.  gs,  and  210 — See  also  1  Ves.  540.  4  Ves. 
75.  and  ante  27.  b.  n.  2. — [Note  357O 


54.  a.]  Of  Tenant  for  yeares.      L.  1 .  C.  7 .  Sect. 67. 

a  future  interest ;  for  there  an  action  of  wast  lieth  during  the 
terme,  and  to  is  the  booke  to  be  understood,  and  the  tame 
shall  be  saved  in  that  case* 

[u]Meriebridge,      [M]  No  action  of  wast  lieth  agaifest-agaidian  in  socage,  but  an 

capc1l>  ~        account  or  trespasae,  nor  against  tenant  by  statute  staple,  &c 

16E.3.  Ut.       or  elegit  (6). 

Wul  100.    14  E.  3.  Wut  107.    a  E.  a.  Wait.  1 .    a8  H.  6.  Wast.  9.    39  H.  6\ 7. 

F.  N.  B.  69*  E. 

[«]  11  H.  6,  [to]  If  tenant  for  life  or  yeares  or  their  assignee  make  a  grant 

<*£  6*  over,  and  notwithstanding  take  the  profits,  an  action  of  wast  lieth 

iwwIeftM  Against  him,  by  him  in  the  reversion  or  remainder  by  the  statute, 

^^  JVote(7). 

M  8  E.  3.  [x]  If  wast  be  done  sparsim  here  and  there  in  woods,  the  whole 

fL6 l  ,a"  woods  shall  be  recovered,  or  so  much  wherein  the  wast  sparsim 

Wast  136.  **  done.    And  *°  m  houses  so  many  rooms  shall  be  recovered 

4  E.  3.  3*.  wherein  there  is  wast  done;  but  if  wast  be  done  sparsim  through- 

15  H.  7.  1 1.  out,  all  shall  be  recovered.    It  hath  beene  said  that  if  the  hall 

15  E.  3-  be  wasted,  the  whole  house  shall  be  recovered,  because  the 

/**■*•  1?*  whole  house  is  denominated  of  the  hall :  but  later  authority  i» 

tempt  Kt.  1.  _ 

Wait.  134.         to  the  contrary. 

18  H.  8. 1 .  (8)  [y]  There  is  waste  of  a  small  value  (a  ),  as  Bradon  saith,  Nut 
[y]  Bract,  lib.  4,  vastum  ita  modicum  sit  propter  quod  non  sit  inouisitio  facienda* 
fb.  316.  Yet  trees  to  the  value  of  three  shillings  and  foure  pence  hath 

38  E.  3.  7.  b.     beene  adjudged  wast,  and  many  things  together  may  make  waste 

Watt.  ^46.  *°  a  Va*Ue  ^     **Ut  *et  US  D0W  returne  to  our  aut^or  (l0i) 

14  H.  4.  1 1.  b.    F.  N.  B.  60.  C.  tempt  E.  1.    Watt.  124.    19  H.  6.  8.  (1 1) 

"  A  wit  of  waste."  See  in  the  Register  five  severall  writ* 
of  wast ;  two  at  the  common  law  for  wast  done  by  tenant  in 
dower,  or  the  gardian ;  and  three  by  speciall  or  statute  law, 
for  waste  done  by  tenant  for  life,  for  yeares,  and  tenant  by  the 
curtesie. 
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(6)  Vid.  F.  N.  B.  58.    Grantee  of  reversion  shall  have  waste.    Hal  MSS. 

(7)  F.  N.  B.  59.  C.    Hal.  MSS. 

(8)  3  E.  3.  34,    Hal.  MSS. 
(a)  See  s  Bos.  &  P.  86. 

(9)  Vid.  Hil.  40  Eliz.  C.  B.  n.  9.  Thome's  case,  C.  C.  Waste  to  the  vaki 
of+d.    Hal.  MSS. 

(10)  It  ought  to  be  to  the  value  of  4.0  d.  at  least.     Noy,  n.  18.     There  and 
Thomas.  H  J.  MSS.— See  Noy  4.— As  Lord  Hale  makes  so  frequent  a  refer- 
ence to  Noys  Reports,  it  may  not  be  amiss  to  apprise  the  student,  that  though 
the  book  is  known  by  the  name  of  that  very  learned  lawyer,  yet  there  is  not 
the  least  reason  to  suppose,  that  such  a  loose  collection  of  notes  was  intended 
by  him  for  the  public  eye.    In  an  edition  of  Noy's  Reports  penes  edUoreMn 
there  is  the  following  observation  upon  them  in  manuscript.     A  simply 
collection  of  scraps  of  cases  made  by  serjeant  Size  from  Noys  hose  papers^ 
and  imposed  upon  the  world  for  the  reports  of  that  vile  prerogative Jellow  Noy»i 
This  account  of  Noy's  Reports ,  which  was  probably  written  soon  after  the  , 
first  publication  in  1656,  though  expressed  in  terms  inexcusably  gross,  con- 
tains an  anecdote  not  altogether  useless.— a  Ro.  Abr.  824.  Vin.  Waste,  «.— 
[Note  358.]  \ 

(11)  9H.6.66.    Hal.  MSS.  f 


JL 1 .  C. 7.  Sect.  67.     Of  Tenant  for  yeares.         [54.  b. 

[54H      &*"  The  wit  shall  say  "    Hie  writs  original!  of  the  Ante  17... 
K  '     Register  [*]  (as  Bracton  seith),  were  formed,  and  of  *****•£    . 
D#  J  course  had  their  first  authority  by  act  of  parliament ;  {£  lf^%\ 
and  therefore  without  an  act  of  parliament  they  cannot  be  ?ieta,  lib.  ai 
altered,  or  changed,  which  is  proved  by  the  statute  of  JV.  2.  cap.  12. 
cap.  24,  whereby  remedy  is  provided  in  many  cases.     But  heare  |fe  the  Second 
what  Bracton  Baith,  Sun*  quadam  brevia  format  a  in  suis  casibus,  ^^t°  J," 
ef  quadam  de  cursu,  qua  concilio  tortus  regni  sunt  approbata,  w.  2.  cap.  24. 
9tu?  quidem  mutari  non   possunt,    absaue  eorundetn  contrarid 
voluntate.     Magistralia  autem  scepk  vartantur  secundum  varieta-  _  _ 

tern  casuum,  &c.     And  this  is  the  reason  that  in  this  case  of  H.^f^Voie] 
halfe  a  yeare  the  words  of  the  writ  shall  be  without  change,  quod  317.  Fleta',  li.  1! 
tend  ad  terminum  annorum,  and  the  pF  must  make  a  speciall  C.11.&I1.5. 
declaration  according  to  his  case,  for  otherwise  he  should  be  ??8V*/Jjitti!?* 
without  remedy.    In  this  particular  case,  the  statute  of  Glouc*  S'e  a.  ai. 
cap.  5,  which  giveth  the  action  of  waste  against  the  lessee  for  p.  n.'b.  60.  C. 
life  or  yeares  (which  lay  not  against  them  at  the  common  law)  4  E.  4.  13. 
speaketh  of  one  that  holdeth  tor  tearme  of  yeares  in  the  plural  37  H.  6.  26.  b. 
number ;  and  yet  here  it  appeareth  by  the  authority  of  Little-  7  **;7*  a* 
ton,  that  although  it  be  a  penall  law,  whereby  treble  damages   jj}  ^    *  al- * 
and  the  place  wasted  shall  be  recovered,  yet  a  tenant  for  halfe  (Dr.  &Stud. 
a  yeare  being  within  the  same  mischiefe,  shall  be  within  the  H.  1.  cap.  23.) 
same  remedie,  though  it  be  out  of  the  letter  of  the  law ;  for  V**8  Marie- 
Qui  haret  in  litera,  hceret  in  cortice,  which  is  an  excellent  ex-  ^  Part  of  toe 
ample,  whereupon  in  many  like  cases  a  man  may  settle  a  cer-  xnatitotea. 
tame  judgment.    You  may  observe  in  the  said  ancient  authors, 
what  remedie  was  given  for  wast  at  the  common  law,  and  against 
whom,  and  what  was  adjudged  waste,  destruction,  and  exile. 

In  many  cases  a  tenant  for  life  or  yeares  may  fell  down  timber 
to  make  reparations,  albeit  he  be  not  compellable  thereunto, 
and  shall  not  be  punished  for  the  same  in  any  action  of  waste. 
As  [a]  if  a  house  be  ruinous  at  the  time  of  the  lease  made,  if  [a]  12  H.  8. 1. 
the  lessee  suffer  the  house  to  fall  down  he  is  not  punishable,  for  (1 1  Co.  47. 
he  is  not  bound  by  law  to  repair  the  house  in  that  case.     And  79* b-  Mo. 23.) 
vet  if  he  cut  down  timber  upon  the  ground  so  letten,  and  repaire  po8*t#356*  5. 
it,  he  may  well  Justine  it ;  and  the  reason  is,  for  that  the  law  a0o.b.  ' 
doth  favour  the  supportation  or  maintenance  of  houses  of  ha- 
bitation for  mankind.     And  therefore  if  two  or  more  joyntenants 
or  tenants  in  common  be  of  a  house  of  habitation,  and  the  one 
will  not  repaire  the  house,  the  other  shall  have  by  the  law  a  writ 
of  de  reparation  faciend&y  and  the  writ  saith,  ad  sustentationem  F.  N.  B.  fo.  127. 
ejusdem  domus  teneantur.    So  it  is  if  the  lessor  by  his  covenant  H  Vin.  321. 
undertaketh  to  repaire  the  houses,  yet  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing,  upon  the  ground 
repair  it,  though  he  be  not  compellable  thereunto  (1).    In  the 
same  manner,  if  a  man  make  a  lease  of  a  house  and  land  with- 
out impeachment  of  waste  for  the  house,  yet  may  the  lessee 
~~VLt  the  timber  upon  the  ground  repaire  the  house,  though  he 

'  utterly  waste  it  if  he  will ;  and  so  in  many  other  cases.  (Hob.  234.) 

inn  hath  land  in  which  there  is  a  mine  of  coales,  or  of  the 

,  and  maketh  [6]  a  lease  of  the  land  (without  mentioning  t6]*7  Ei3-  7* 

12  H.  6.  18.    9  E.  4.  35.     12  £.  4.  8.    F.  N.B.  149.C&69.  N. 

any 

jLj      i )   But  if  lessee  covenants  to  repair  and  doth  not  repair,  waste  will  not  lie. 
E.  3.  43-    21  H.  6.  6.    Zty.  198.    Hal.  MSS— [Note  359.] 
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any  mines)  for  life  or  for  yean*,  the  leasee  for  such  mines  as 

were  open  at  the  time  of  the  lease  made,  may  digge  and  take 

M  5  Co.  ia.      the  profits  thereof,    [c]  But  he  cannot  digge  for  any  new  mine 

*"£*''*?""*      that  was  not  open  at  the  time  of  the  lease  made,  for  that  should 

(i  Co.  40.;        ^  ^judged  waste.     And  if  there  be  open  mines*  and  the  owner 

make  a  lease  of  the  land,  with  the  mines  therein,  this  shall  ex- 
tend to  the  open  mines  onely,  and  not  to  any  hidden  mine  (s) : 
but  if  there  be  no  open  mine,  and  the  lease  is  made  of  the  land 
together  with  all  mines  therein,  there  the  lessee  may  digge  for 
mines,  and  enjoy  the  benefit  thereof,  otherwise  those  words 
should  be  void.  I  have  been  the  more  spacious  concerning 
this  learning  of  waste,  for  that  it  is  most  necessary  to  beknowne 
of  all  men  (3). 

Now  hath  Littleton  spoken  of  an  estate  for  life,  and  an  estate 
for  yeares  in  severall  persons.  Now  let  us  see  how  they  stand 
mmul  and  sand  in  one  person. 

if  a  man  letteth  lands  to  another  for  life,  the  remainder  to 
him  for  31  yeares,  he  hath  both  estates  in  him  so  distinctly,  as 
he  may  grant  away  either  of  them ;  for  a  greater  estate  may 
uphold  a  lesser,  but  not  e  converso ;  and  therefore  if  a  man 
make  a  lease  to  one  for  21  yeares,  the  remainder  to  him  for 
fterme  of  his  life,  the  lease  for  yeares  is  drowned. 
[<*]  19  E.  s.  [rfj  If  a  man  make  a  lease  for  life  to  one,  the  remainder  to 

Coynant,  15.     j^  executors  for  21  yeares,  the  terme  for  yeares  shall  vest  in 

Covenant  9*.  ^"m  ^  *        e?en  **  ance8tor  an^  heire  are  correlative  as  to  in- 

3a  E.  3.  '  heritance ;  (as  if  an  estate  for  life  be  made  to  A.  the  remainder 

Quid  juris  cL  5.  to  B.  in  taile,  the  remainder  to  the  right  heires  of  A.  the  fee 

17  E.  3.  99.  yesteth  in  A*  as  it  had  been  limited  to  him  and  his  heires) ;  even 

40  E  3-  31-  so  are  the  testators  and  the  executors  corrdativa  as  to  any  chat- 

1?  H.  4.  34.  teM*    And  therefore  if  a  lease  for  life  be  made  to  the  testator, 

14  Eli*.  the  remainder  to  his  executors  for  yeares,  the  chattel  shall  vest 

fyer,  309.  in  the  lessee  himselfe,  as  well  as  if  it  had  been  limited  to  him 

*£.  *°  **Jl  and  his  executors. 

Elu.  in  Com. 

Banc.  Rot.  991$,  fa  tresp.  inter  Sparse  &  Sparke.  Hill.  49  Etix.  Sir  John  Savage's 
case  in  Curia  Wardorum.  (•  Re.  Abr.  47.  418.  Ho.  100.  339.  666.  9  Leon.  6. 
YcIt;  86.) 


(3)  See  ante  53.  b.  and  n.  1,  there. 

(3)  See  further  as  to  waste  in  the  several  Abridgments,  title  Waste>  and 
Fulb.  part  2.  Parol.  Dial.  5.  fol.  49.  b.     2  Ley.  185.     Ante  53.  b. 

(4)  50  Ass.  1.  And  per  curiam  in  Sparkes's  case  adjudged \  that  it  shall  go 
to  the  administrator.  Vide  tamen  M.  44,  45  Eliz.  Moore* s  Reports,  n.  911, 
contra.   Vid.  4  &  5  P.  and  M.    Bendl.  n.  1 15.    Gravcnor's  case.    Hal.  MSS. 
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55f|      Chap.  8.      Of  Tenant  at  Will.       Sect.  68. 


H^ENA  NT  at  will  is,  where  lands  or  tenements  are  let  by  one  man 
"*  to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee  is 
called  tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for  the 
lessor  may  put  him  out  at  what  time  it  pleaseth  him.  Yet  if  the  lessee 
soweth  the  land,  and  the  lessor,  after  it  is  sowne  and  before  the  come  is 
ripe,  put  him  out,  yet  the  lessee  snail  have  the  come,  and  shall  have  free 
entry  egresse  and  regresse  to  cut  and  carrie  away  the  corne,  because  he 
knew  not  at  what  time  the  lessor  would  enter  upon  him.  Otherwise  it  is 
if  tenant  for  yeares,  which  knoweth  the  end  of  his  terme,  doth  sow  the 
land,  and  his  terme  endeth  before  the  corn  is  ripe.  In  this  case  the  lessor, 
or  he  in  the  reversion,  shall  have  the  corne,  because  the  lessee  knew  the 
certainty  of  his  terme,  and  when  it  would  end. 

urFENANT  at  will  is,  inhere  lands  or  tenements  are  let  by  Fletajib.^ 

one  man  to  another,  to  have  and  to  hold  to  him  at  the  wul  "P*  ]5* 

of  the  lessor,  fyc"    (l)  It  is  regularly  true,  that  every  lease  at  (>  Ro.  Abr. 

will  must  in  law  be  at  the  will  of  both  parties,  and  therefore  8|8^  g 

when  the  lease  is  made,  to  have  and  to  hold  at  the  will  of  the  3g  n\  6*  2\ 

lessor,  the  law  implyeth  it  to  be  at  the  will  of  the  lessee  also ;  9  E.  4.  1.  b. 

for  it  cannot  be  onely  at  the  will  of  the  lessor,  but  it  must  be  at  10  E.  4.  1 8.  b. 

the  will  of  the  lessee  also.    And  so  it  is  when  the  lease  is  made  Ql  *J-  7-  3& 

to  have  and  to  hold  at  the  will  of  the  lessee,  this  must  be  also  at  j  J  JJ"  2'  * 

the  will  of  the  lessor ;  and  so  are  all  the  bookes  that  seeme  (3)      * 
prima  facie  to  differ,  cleerly  reconciled  (3). 

" Because  he  hath  no  certain  nor  sure  estate,  fyc"    Aliapos-  Ffeta, lib. 3. 
tetsio  est  pracaria,  et  alia  pro  prjece  concessS,  ut  si  quis  sine  scripto  °*P- 1 5- 

concesserit 


(1)  si  H.6.  37.  Lease  for  years  with  proviso  that  lessor  may  enter  at  his  will 
w  a  lease  at  toill.  Per.  Past. — 3  1  H.  6.  37.  A.  grants  to  B,  that  he  may  sow 
A!s  land,  which  is  done  accordingly ;  yet  A.  shall  nave  the  emblements,  because 
B.  hath  not  an  interest.  Per.  Past  Hal.  MSS.— See  ace.  as  to  the  former 
cue,  14  H.  8.  19,  and  by  Yelverton,  justice,  in  Lift.  Rep.  335,  and  Hetl.  128. 
—[Note  360.J 
(9\  49  H.  6.  18.    ao  E.  4.  9.    Hal.  MSS. 

See  further  as  to  the  manner  in  which  an  estate  at  will  may  be  created 
ti  of  thepartiesy  or  arise  by  act  of  law,  Vin.  Abr.  Estate,  S.  b.  and  T.  b. 
C    \.  Dig.  Estates,  H.  1.  3.    In  3  Burr,  page  1609,  it  is  said,  that  in  the 
1  try  leases  at  will  in  the  strict  legal  notion  being  (bund  extremely  incon- 
snt,  exist  only  nationally.     But  this  observation  I  presume  means,  not 
estates  at  will  may  not  arise  now  as  well  as  formerly,  but  only  that  it  is 
onger  usual  to  create  such  estates  by  express  words,  and  that  the  judges 
ne  strongly  against  implying  them.     See  3  Blackst.  Comment.  147. — 
ote36i.] 


55.  a.  55.  b.]    Of  Tenant  at  Will.       L.  1.  C.  8.  Sect.  68. 

concesserit  alicui  habitationem  vel  usumjructum  in  re  sud  tenenda 
ad  voluntatem  suam,  hoc  quidem  oossessio  prtecaria  est  et  nuda, 
io  quid  tempestki  et  intempestive  pro  voluntate  domini  potent 
revocaru 

(6  Co.  85.  a.  «  Yet  if  the  lessee  soweth  the  land,  and  the  lessor  after  it  is 

f  |SH  B?9 '^        *<**>**>  %c"    (4)  The  reason  of  this  is,  for  that  the  estate  of  the 
i£ip.N.pfs84.  ^eMee  **  uncertaine,  and  therefore  lest  the  ground  (5)  should  be 
adedit.  gViiL*  unmanured,  which  should  be  hurtfull  to  the  common- 
37*«  pi.  77>]       wealth,  he  «•  shall  reape  the  crop  which  he  sowed  in  P55a~] 

peace,  albeit  the  lessor  doth  determine  his  wil  before  Jul 
it  be  ripe.  And  so  it  is  if  he  set  rootes,  or  sow  hempe 
18  £.4.  18.  or  flax,  or  any  other  annual  profit,  if  (1)  after  the  same  be 
(Cro.Cha.515.)  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  yet  be 
Temps  E.  1.  or  his  executors  shall  have  that  yeare's  crop.  But  if  he  plant 
B.  «5-  young  fruit  trees,  or  yong  oaks,  ashes,  elmes,  &c.  or  sow  the 

10  Aw.  pi.  6.  ground  with  acornes,  &c  there  the  lessor  may  put  him  out  not- 
46  E.  3!  1?  withstanding,  because  they  will  yeeld  no  present  annuall  profit 
7  H.  4.  17.  And  this  is  not  only  proper  to  a  lessee  at  will,  that  when  die 
7  Am.  19.  lessor  determines  his  will  that  the  lessee  shall  have  the  come 

5  Co.  116.  sowne,  &c.  but  to  every  particular  tenant  that  hath  an  estate 
fa  Intt*  81**  incertaine,  for  that  is  the  reason  which  Littleton  expresseth  in 
Hob.  13*.  these  words  ( because  he  hath  no  certaine  nor  sure  estate)  (2). 

6  Co.  85.  And  therefore  if  tenant  for  life  soweth  the  ground,  and  dieth, 
1R0.Abr.7a7.)  his  executors  shall  hare  the  corne,  for  that  his  estate  was  un- 
certaine, and  determined  by  the  act  of  God  (3).    And  the  same 

law 


(4)  9  E.  3.  24.  is  according  to  Littleton'*  diversity,  and  so  is  the  i  1  H.  4.  90. 
But  lessee  at  will  in  such  case  of  entry  of  the  lessor  before  sowing  shall  not  have 
the  costs  of  ploughing  and  manuring.  Hal.  MSS. — See  S.  C.  ace.  in  Bro.  Abr. 
Emblements,  pi.  7,  and  Tenant  by  Copie,  pi.  3. — [Note  362.] 

(5)  But  {f  lessor  covenants  that  lessee  for  years  shall  have  the  emblements 
which  are  growing  at  the  end  of  the  term,  there  the  property  of  the  corn  is  toell 
transferred  to  the  lessee,  though  it  be  not  severed  during  the  term.  Hob.  case  1 75. 
Grantham  and  Hawley.    Hal.  MSS.— See  Hob.  133. — [Note  363.] 

(1)  If  lessee  for  life  of  a  hop-ground  dies  in  August  before  severance  of  the 
hops,  the  executor  shall  have  them,  though  growing  on  ancient  roots.  Adjudged 
M  13  Car.  B.  R.  Crook,  n.  13.  Latham  and  Atwood.  Hal.  MSS. — See  Cro. 
Cha.515. — [Note  364.] 

(2)  A.  seised  in  fee  sows  the  land,  and  devises  to  B.  for  life,  remainder  to  C. 
in  fee,  and  dies  before  severance.    Ruled,  1  •  The  executor  of  A.  shall  not  have  the 
emblements.    2.  IfB.  dies  before  severance,  his  executor  shall  not  have  them,  but 
they  shall  go  to  him  in  remainder*     But,  3,  if  the  devise  had  been  only  to  B.  and 
B.  had  died,  there  the  executor  ofB.  should  have  had  the  corn,  though  B.  did  not 
sow.     M.  20  Jac.  C.  B.  n.  22.     Spencer's  case.     Winch.  51.     M.  5  Jac.  C.  B.     j 
Skele  and  Arnold.    Vid.  Hob.  132.     Hal.  MSS. — See  ace.  as  to  the  first     J 
point,  Cro.  Eliz.  61.    Yet  it  seems  agreed,  that  executors  shall  have  the  corn 
growing  as  against  an  heir.    See  Hob.  132.    3  Salk.  160.     1  Ventr.  187. 
3  A  tk.  16,  the  opinion  of  Saund.  ch.  j.  in  Lill.  Pract.  Reg.  tit.  Emblements^ 
and  the  year-books  cited  in  Com.  Dig.  Biens,  Q.  2.     It  is  not  easy  to  account^ 
for  this  distinction,  which  gives  corn  growing  to  the  devisee,  but  denies 
to  the  heir ;  though  it  has  been  attempted.     See  Gilb.  Law  of  Evid.  250.. 
[Note  365O 

(3)  Whether  executor-  of  tenant  in  dower  shall  pay  rent  on  the  statute 
Merton,  vid.  Keilw.  125.     Hal.  MSS.— This  annotation  by  lord  Hale  require 

explanation! 


I 


L.  1.  C.  8.  Sect  68.      Of  Tenant  at  Will.  '[55.  b. 

Jaw  is  of  the  lessee  for  yeares  of  tenant  for  life  (4).    So  if  a  man 
be  seised  of  land  in  the  right  of  his  wife,  and  soweth  the  ground, 
and  he  dieth,  his  executors  shall  have  the  come,  and  if  his  wife 
die  before  him  he  shall  have  the  come  (5).    But  if  husband  and 
wife  be  jointenants  of  the  land,  and  the  husband  soweth  the 
ground,  and  the  land  surviveth  to  the  wife,  it  is  said,  fa]  that  she  M  8  As*.  91. 
shall  have  the  corne  (7).    If  tenant  our  ierme  (Tauter  vie  soweth  J  B-  3«  &*• 
the  ground,  and  cesty  aue  vie  dieth,  the  lessee  shall  have  the  (^CbluAii) 
come.    If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter 
and  dieth,  his  wife  being  enstint  with  a  son,  the  daughter  soweth 
the  ground,  the  sonne  is  borne,  jet  the  daughter  wall  [b]  have  [*J  16  H.  6. 6. 
the  corne,  because  her  estate  was  lawful,  and  defeated  by  the 
act  of  God,  and  it  is  good  for  the  commonwealth  that  the  ground 
be  sowne  (8).    [c]  But  if  the  lessee  at  will  sow  the  ground  with  [c]  5  Co.  1 16. 

corne,  O^1*'8  CMe« 


explanation.  By  the  statute  of  Merton,  ao  H.  3.  c.  2,  the  widow  may  devise 
the  corn  on  the  land  she  holds  in  dower,  which,  as  some  of  our  most  ancient 
writers  have  thought,  she  could  not  do  before ;  but  the  statute  saves  customs 
and  services  due  in  respect  of  the  land  which  the  widow  held  in  dower. 
Now  in  the  case  of  Keilway  it  is  asserted,  that  under  this  statute  the  wife's 
executors  may  retain  the  land  till  they  can  reasonably  carry  the  corn  out  of 
the  land;  and  this  I  apprehend  gave  occasion  to  the  query,  whether  the 
executors  shall  not  pay  rent.     See  2  Inst.  80,  81  .—  [Note  366.] 

(4)  See  Gouldsb.  144. 

(5)  But  it  is  said,  that  if  the  land  was  sown  before  the  marriage,  the  wife  shall 
have  the  corn.     1  Ro.  Abr.  72j.pl,  17. — [Note  367.] 

(6)  7  Ass.  13.    10  Ass.  6.    7  E.  3.  57.    Hal.  MSS. 

(7)  In  S&ele  and  Arnold,  M.  5  Jac.  C.  B.  n.  5.  D.  D.  the  court  was  divided 
on  the  point,  whether  the  xoife  should  have  the  emblements ;  but  it  was  adjudged 
that  she  should  not.  But  tn  P.  26  £1.  C.  B.  n.  4.  E.  E.  in  Brewster's  case  it 
ww  adjudged  that  the  wife  shall  have  them.  Hal.  MSS. — See  Skele  and  Arnold 
in  1  Ro.  Abr.  737,  pi.  16.  Nov,  149,  and  Dy.  316.  a.  in  marg.  and  further 
on  the  subject  in  the  books  cited  Vin.  Abr.  Emblements,  pi.  16,  and  Com.  Dig. 
Biens,  G.  2— [Note  368.] 

(8)  See  ante  11b.  and  n.  4,  there,  in  respect  to  intermediate  profits,  where 
•a  estate  vested  is  devested  by  the  birth  of  a  posthumous  child.  To  the 
ttaervation  in  that  note  it  may  be  useful  to  add,  that  there  is  an  important 
dstinction.  as  to  mesne  profits  between  real  estate  and  personalty.  The  law 
will  not  permit  the  freehold  of  land,  except  in  certain  special  cases,  to  be  in 
abeyance ;  and  therefore  where  an  estate  is  to  arise  on  a  contingency,  the 
behold  must  vest  in  some  person  in  the  mean  time,  either  in  the  heir  or  some 
flfcer  person  who  takes  subject  to  the  contingency ;  and  that  person,  whoever 
^  is,  has  the  right  to  the  mesne  profits  for  his  own  benefit,  unless  they  are 

disposed  of  by  express  provision  of  the  parties,  as  in  the  case  of 

to  preserve  contingent  remainders,  who  are  generally  directed  how 

ly  the  profits  they  receive,  or  by  act  of  parliament,  as  by  the  10  and 

.3.  c  26,  which  preserves  contingent  remainders  for  posthumous  chil- 

where  there  are  no  trustees  for  that  purpose,  and  gives  such  children 

te  in  the  same  manner  as  if  they  were  born  in  the  life-time  of  the 

and  is  therefore  construed  to  carry  the  profits  from  the  father's  death. 

the  case  of  personalty  is  different,  tor  the  right  to  that  may  be  in  sus- 

e  and  contingency,  and  generally  during  the  time  it  continues  so  the 

ts  accumulate  till  the  vesting  of  the  capital  happens,  and  then  are  added 

and  belong  to  the  same  person.     See  3  P.  Wms.  305.     2  Atk.  473* 

Fearne  on  Conting.  Rem.  2d  ed.  173. — [Note  369.] 

Oh.  I.  11 


55.  b.]  Of  Tenant  at  Will.      L.  1.  C.8.  Sect6£ 

corne,  Ac.  and  after  he  himself  determine  his  will  and  refused 
(1  Ro.  Abr.  to  occupy  the  ground,  id  that  caee  the  lessor  shall  have  the 
7*6-)  come,  because  he  loseth  his  rent.   And  if  a  woman  that  holdeth 

land  durante  viduttate  sub  soweth  the  ground  and  taketh  hat- 
[d]  Otand's  bond[</],  the  lessor  shall  have  the  embleaments,  because  that 
cur,  vbi  tuprt.  the  determination  of  her  owne  estate  grew  by  her  owne  act 

1 1  Co !- 1  b.)  ^ut  w*MTe  tJ)e  est*te  of  the  lessee  being  incertame  is  defeasible 

*  °  '    '  by  a  right  paramount,  or  if  the  lease  determine  by  the  act  of 

M  33  E  3.  the  lessee,  as  by  forfeiture,  condition,  &c.  [<?]  there  he  that  hath 

JaiTi  ^'  lhe  ri8ht  pontmount,  or  that  entreth  for  any  forfeiture,  &c  shall 

Ofandi  cim»  *»vc  the  come (10). 

ubi  sujMi.  If  a  disseisor  sow  the  ground  and  sever  the  corne,  and  the  die- 

[/]  *7^H-  <*•  i.  seissee  re-enter,  [f]  he  shall  have  the  corne,  because  he  entreth 

?a  R  ^  ^  ty  a  ^>nner  title,  and  severance  or  remooving  of  die  corns 

14  £.  4!  6?  aftcrcth  not  the  cose,  for  the  regresse  is  a  recontinuation  of  the 

15  e!  4.  31.  freehold  in  him  in  judgment  of  law  from  the  beginning  (11). 

a  H.  7.  1.  [g]  If  tenant  by  statute  merchant  soweth  the  ground,  and 

6  H.  7.  17.  the,,  a  sudden  and  casuall  pro6t  felleth  by  which  he  is  satkfied, 
10  H.  4.  *u       he  shaU  have  the  embleaments  (is). 

•8  H.  8.  3a.  Dyer.  [j]  44  E.  3.  15.    Ffcfa,  Kb.  3.  cap.  15. 

u  The  lessor  may  put  him  out."    There  is  an  expresse  ouster, 
and  implied  ouster ;  an  expresse,  as  when  the  lessor  comraeth 
M  33H«8««*  upon  the  land,  and  expressly  forewarneth  the  lessee  to  occupy 
1  R "  %9"  ground  no  longer ;  an  Smplyed,  as  if  the  lessor  without  the 

a  1 E.  4. 5.  consent  of  the  lessee  enter  into  the  land,  and  cut  do wne  a  tree,  [A] 

PI.  Com.  pawn  this  is  a  determination  of  the  will,  for  that  it  should  otherwise 
de  Hon j land's  be  a  wrong  in  him,  unlesse  the  trees  were  excepted,  and  then 
caae*  it  is  no  determination  of  the  will,  for  then  the  act  is  lawfull 

(1Ro.Abf.860.)  albeit  the  will  doth  continue.  If  a  man  leaseth  a  manner  at 
a °c'  ai?  b*  ™^  whereunto  a  common  is  appendant,  if  the  lessor  put  in  his 
6  Co.  00.)  beasts  to  use  the  common,  this  is  a  determination  of  the  will  (13). 

14E.4.&     8£.4.n,&c. 

The 


(10)  Vid.  so  E.  3.  Trespass,  194.    46  Ass.  a.    Hal.  MSS. 

(li)  According  to  some  of  the  antient  authorities,  the  disseisor  shall  have 
the  emblements,  if  the  disseisee's  entry  is  after  severance.  See  many  books 
cited  on  this  subject  in  Via.  Abr.  Emblements,  54.  The  more  modern  eases 
are  with  lord  Coke.  See  Dy.  31.0.  Dal.  30.  Mo.  34.  and  11  Co.  51.  b.— 
[a  Dan.  766.  pi.  36.]— [Note  370.] 

(13)  See  further  on  this  subject  infra,  and  also  Perk.  sect.  51a  to  5*4. 
Vin.  Abr.  Emblements  per  tot.  and  Executor,  U.  Com.  Dig.  Biens,  B.  C*  and  G. 
New.  Abr.  Executors  and  Administrators,  H.  3,  and  Gilb.  Law  of  Evid.  114a 
to  952. 

(13)  Vid.  11  H.6.  38,  hy  Cottes.  lessor's  granting  a  rent  charge  doth 
determine  his  mil,  nor  are  the  lessees  cattle  distramabU.     Whether  the 
he  determined,  if  lessor  or  lessee  be  outlawed,  see  9  H.  6.  30.    5  Rep.  \_ 
Hal.  MSS. — Rolle  makes  a  outer e,  on  the  case  of  the  rent  charge, 
doubt  seems  reasonable,  for  the  lease  at  will  and  the  rent  charge  clash 
each  other.     If  the  grantee  has  the  remedy  toy  distress,  that  makes 
tenant's  chattels  liable  to  seizure  for  money  not  due  by  his  contract.    On 
other  hand,  if  the  grantee  of  the  rent  charge  cannot  distrain,  he  is  left  with 
that  remedy,  which  by  the  grant  is  expressly  given  to  him.     See  1  Ro.  Al 
860.    As  to  the  case  of  outlawry,  see  Vin.  Abr.  Estate,  Z.  b.  pi.  1. 
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LLC -8.  Sect.  68:    OF  Tenant  at  W ill.       [55.  b.  56.  a. 

The  lessor  may  by  actual  cutty  into  the  around  determine  hie 
will  in  the  absence  of  the  laasso  (14),  but  by  words  spoken  from 
the  ground  the  will  is  not  determined  untill  the  lessee  hath 
notice  (15).  No  more  than  the  discharge  of  a  factor,  attorney, 
or  such  like,  in  their  absence,  is  sufficient  in  law  untill  they  have 
notice  thereof. 

[a]  If  a  woman  make  a  lease  at  will  reserving  a  rent,  and  she  W  5  Co.  10. 
taketh  husband,  this  is  no  countermand  of  the  lease  at  will,  but  ^J8***  eU 
the  husband  and  wife  shall  have  an  action  of  debt  for  the  rent ;  jJier  afa.  b.*" 
and  so  it  is  if  a  lease  be  made  to  a  woman  at  will  reserving  a  rent, 
and  the  lessee  taketh  husband,  this  is  no  countermand  of  the 
tease,  but  the  lessor  may  have  an  action  of  debt  or  distreine ' 
them  for  the  rent*    So  if  the  husband  and  wife  make  a  lease  at 
will  of  the  wife's  land  reserving  a  rent  and  the  husband  die,  yet 
the  lease  continueth.    la  like  manner  if  a  lease  be  made  by  two 
to  two  others  at  will,  and  the  one  of  the  lessors  or  of  the  lessees 
die,  the  lease  at  will  is  not  determined  in  neither  of  those  cases  1 
which  are  necessary  points  to  be  knowne  (16). 

"After  U  is  somne  and  before  ike  came  is  ripe."    Then  put 

the  case  that  the  come  is  ripe  and  ready  to  cut  downe,  and  the 

lessor,  before  the  lessee  reapeth  it,  enter  and  put  out  the  lessee, 

whether  shall  the  lessee  have  the  corne?    And  it  is  without  all 

question  that  the  lessee  shall  have  it,  for  by  the  same 

[55*1  reason  that  he  shall  have  it  when  he  is  put  out  before 
'J  fefr-  it  be  ripe,  he  shall  have  it  when  he  is  put  out  when 
it  is  ripe.    Et  ubi  eadem  est  ratio,  ibi  idem  jus. 

u  And  shall  have  free  entry i  egresse  and  regressed    [b]  For  [I]  Temps  £.1. 
when  the  law  doth  give  any  thing  to  one,  it  giveth  impliedly  i'^  Grant,  4. 

9  ».  4.  35. 
5  E.  3.  TYesp.  1 3.    21H.7. 14.  b.    8H.6. 18.  b.   2  R.  a.  Barre,  937.      14  H.  8.  a. 
37 II.  8.  id.  b.    (11  Co.  52.) 

whatsoever 


»*■■!■  ■ 


« Ventr.  248,  one  of  the  books  cited,  lord  Hale  says,  that  outlawry  is  not 

*  determination  till  seizure.— [Note  371.] 
to    (14)  Nota,  if  lessee  at  trill  is  ousted  by  a  stranger,  he  may  re-enter  and  eon" 
Kbme  tenant  at  will ;  but  if  he  accepts  of  a  new  lease  from  a  stranger  after  such 
:  mister,  it  has  been  holden,  that  his  re-entry  toiU  not  revest  the  estate  in  the 

**ient  lessor.    Hal.  MSS.— See  Vin.  Abr.  Estate,  A.  c--[Note  373.] 

(1 5)  So  if  lessee  says,  that  he  wll  not  hold  any  longer,  it  is  not  a  determination 
tf  the  mill  unless  he  waves  the  possession.  20  H.  7.  Keiho.  65.  Hal.  MSS. 
-•[Note  373] 

(16)  If  there  is  tenant  at  wiU  rendering  rent  at  Michaelmas,  and  lessor  deter* 
:the  will  before  Michaelmas,  he  shall  not  haw  any  rent.    But  it  has  been 

i,  that  if  lessee  at  any  day  before  the  rent-day  determines  his  tvill,  yet  lessor 

have  the  rent  incurring  the  nest  day  after  such  determination  of  the  wilL 

Tenner  and  Williams ;   Yeherton  contra  M.  3  Jae.    Carpenter  and  Collms% 

1  73.     20  H.  7.     Keiho.  6$,  is  accord,  if  lessor  doth  not  enter  before  the 

-day.     Hal.  MSS. — See  All.  4,.  in  which  book  there  is  an  opinion  by  llolle 

"ormable  to  that  of  Fenner  and  Williams.     Also  in  1  Sid.  339,  it  is  said  to 

been  agreed  by  the  court,  that  if  land  be  leased  at  will,  and  the  rent  is 

ed  half-yearly  or  quarterly,  the  lessee  cannot  determine  his  will  two  Or 

days  before  the  rent  day,  because  that  would  be  a  fraudulent  deter- 

ion.     See  1  T.  R.  159,  as  to  the  proper  time  for  notice  to  quit  on 

ase  from  year  to  year.— [See  also  4  Taunton,  128.] — [Note  3?4J 

a  2 
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56.  a.] 


Of  Tenant  at  Will.      L.  1.  C.  8,  Sect.68. 


(5  Co.  too. 
104.  b. 

t  Ro.  Abr.  88. 
Cru.  Jam.  446. 
491.    F.N.B. 
176.  B. 
Cro.Jam.  i$8.) 


[c]  47  H.  8.  *7- 
a  £.4.  9. 
5  E.  4.  a. 
Tr.  41  Elk. 
between* 
Finieuz  and 
Hofenden. 
Vid.  5  Co.  7a. 
William**!  case. 

[<i]  F1eta,Iib.4. 
cap.  97. 
Bracton,  lib.  4. 
fol.  33a. 
(1  Ro.  Abr* 
390.) 


3a  E.  3. 
Barre,  261. 
37  E.  3,  78. 
6  E.  3.  33. 

Carta  de 
Jbreata, 
cap.  14. 


whatsoever  is  necessary  for  the  taking  and  enjoying  of  the 
same :  Quando  lex  atiquid  alicui  eoncedst,  concedere  videtur  et  id, 
sine  quo  res  ipsa  esse  nan  potest  {i) :  and  the  law  in  this  case 
driveth  him  not  to  an  action  for  the  come,  but  givethhim 
a  speedy  remedy  to  enter  into  the  land,  and  to  take  and  carry 
it  away,  and  compelleth  not  him  to  take  it  at  one  time,  or  to 
carry  it  before  it  be  ready  to  be  carried ;  and  therefore  the  law 
giveth  all  that  which  is  convenient,  viz.  free  entry,  egresse  and 
resresse  as  much  as  is  necessary. 

If  the  lessee  be  disturbed  of  this  way  which  the  law  doth  give 
unto  him,  he  shall  have  his  action  upon  his  case,  and  recover 
his  damages ;  and  this  action  die  law  doth  give  unto  him,  for 
whensoever  the  law  giveth  any  thing,  it  giveth  also  a  remedy 
for  the  same.  But  here  is  to  be  observed  a  diversity  betweene 
a  private  way,  whereof  Littleton  here  speaketh,  and  a  common 
way.  For  if  the  way  be  a  common  way,  if  any  man  be  dis- 
turbed to  goe  that  way,  or  if  a  ditch  be  made  overthwart  the 
way  so  as  he  cannot  goe,  yet  shal  he  not  have  an  action  upon 
his  case ;  and  this  the  law  provided  for  avoiding  of  multiplicity 
of  suites,  fof  if  any  one  man  might  have  an  action,  all  men 
might  have  the  like.  But  the  law  for  this  common  nusance 
hath  provided  an  apt  remedy,  and  that  is  by  presentment  in  the 
leete  or  in  the  torne,  unlesse  any  man  bath  a  particular  da- 
mage :  as  if  he  and  his  horse  fall  into  the  ditch,  whereby  he 
received  hurt  and  losse,  there  for  this  special  damage,  which  is 
not  common  to  others,  he  shall  have  an  action  upon  his  case  (a); 
and  all  this  [c]  was  resolved  by  the  court  in  the  king's  bench; 
And  in  that  case  it  was  said,  that  it  had  beene  adjudged  in  that 
court  betweene  Westbury  and  Powell,  that  where  the  inhabitants 
of  Southwarke  had  by  custome  a  watering  place  for  their  cattell 
which  was  stopped  up  by  Powel,  that  in  that  case  any  inha- 
bitant of  Southwarke  might  have  an  action ;  for  otherwise  they 
should  be  without  remedy,  because  such  a  nusans  is  not  pre- 
sentable in  the  leete  or  torne.    Note  the  diversity. 

There  be  three  kinde  of  wayes,  whereof  you  shall  [d]  reade 
in  our  ancient  bookes.  First,  a  foot  way,  which  is  called  iter, 
quod  est  jus  eundi  vel  ambulandi  kominis ;  and  this  was  the 
nrst  way. 

The  second  is  a  foot  way  and  horse  way,  which  is  called  actus 
ab  agendo ;  and  this  vulgarly  is  called  packe  and  prime  way, 
because  it  is  both  a  foot  way,  which  was  the  first  or  prime  way, 
and  &  packe  or  drift  way  also. 

The  third  is  via  or  adit  us,  which  contains  the  other  two,  and 
also  a  cart  way,  &c.  for  this  Is  jus  eundi*  vehendi,  et  vehiculum  et 
jumentum  ducendi  :  and  this  is  twofold,  viz.  regia  via,  the  king's 
highway  for  all  men,  et  communis  strata,  belonging  to  a  city  or 
towne,  or  betweene  neighbours  and  neighbours.  This  is  called1] 
in  our  bookes  chimin,  being  a  French  word  for  a  way,  whereof' 
commeth  chiminage,  chiminagium,  or  Mmmagium,  which  sig- 
nified! 


(1)  See  further  on  this  maxim  Finch.  Disc,  on  Law,  63,  and  Finch.  Descript 
of  Law,  16.  b.  y] 

(a)  On  special  damage  action  on  the  case  lies  for  not  repairing  as  well  as  fir  ] 
a  nuisance  in  the  highway.  P.  1657.  C.  B.  Adjudged  1 8  E.  4.  Hal.  MSS-y, ! 
[Note  375.] 


LA.  C.  8.  Sect.69.     Of  Tenant  at  Will.      [56.a.  56.K 

oifieth  a  toll  due  by  custome  for  having  a  way  through  a  forest ; 
and  in  ancient  records  it  is  some  time  also  called  pedagium  (3). 
r  If  the  lessee  at  will  by  good  husbandry  and  industry,  either 
by  o? erflowing  or  trenching,  or  compassing  of  the  meadowes,  . 
or  digging  up  of  bushes  or  such  like,  make  the  grasse  to  grow 
in  more  abundance,  yet  if  the  lessor  put  him  out,  the  lessee 
shall  not  have  the  grasse,  because  that  the  grasse  is  the  naturall 
profit  of  the  earth.  And  the  same  law  is  if  he  doth  sow  hay- 
seed, and  thereby  encreaseth  the  grasse. 

"  Otherwise  it  is  if  tenant  for  yearcs,  which  knoweth  the  end  of  (J-  **•  B.  149. 
Aw  feme,  *>c"    Well  said  Littleton  (which  knoweth  the  end  of  £ntc  3*-  •• 
his  terme),  that  is,  where  the  end  ot  the  terme  is  certaine ;  but  ^"J!?1"  ** 
where  the  lease  for  yeares  depends  upon  an  incertainty,  as  upon 
the  death  of  tenant  for  life  being  made  by  him,  or  of  a  husband 
'seised  in  the  right  of  his  wife,  or  the  like,  there  it  is  otherwise. 


Sect;  69. 

•ALSO,  if  a  house  (si  un  mese)  be  letten  to  one  to  hold  at  will,  by 
force  whereof  the  lessee  entreth  into  the  house,  and  brings  his 
houshold-stuff  into  the  same,  and  after  the  lessor  puts  him  out,  yet  he 
shall  have  free  entrie  egresse  and  regresse  into  the  said  house  by  rea- 
sonable time  to  take  away  his  goods  and  utensils.  As  if  a  man  seised  of 
a  mese  in  fee  simple,  fee  taile,  or  for  life,  hath  certaine  goods  within  the 
sayd  house,  and  makes  his  executors  and  dieth;  whosoeuer  after  his 
decease  hath  the  house,  his  executors  shall  have  free  entry  egresse  and 
regresse  to  carrie  out  of  the  same  house  the  goods  of  their  testator  by 
reasonable  time* 


w 


JF  a  house  be  letten  to  one  to  hold  at  trill,  fyc."    The  reason 
of  this  is  evident  upon  that  which  hath  been  said  before. 

t56.~\      "  House"  Mese,  or  Maison  ft3»  called  in  legall  Latine  (a  Co.  3a.  a.) 
b.  -I  messuagium,  containeth  (as  hath  beene  said)  the  build- 
ings, curtelage,  orchard;  and  garden  (1). 
Cottage,  cotagium,  is  a  little  house  without  land  to  it.  [a]  See  j>]  31  El.  ca.  1. 
iiEUz.  cap.  1.  and  cottagers  in  Domesday  booke  are  called  m  Domesday.. 
cotterelli  .•  and  in  ancient  records  haga  signifieth  a  house.    If  a 
Jsn  hath  a  house  neer  to  my  house,  and  he  suffereth  his  house  to 

ruinous  as  it  is  like  to  fall  upon  my  house,  [b]  I  may  have  M  R*g  i63* 

F.  N.  B.  197* 
4  E.  2.  Vouch.  344.      Six  acres  of  land  may  be  parcel  of  a  house.    (Post  aoo.  b.) 

a  writ 


See  further  as  to  toays  tit.  Chimin,  in  Com.  Dig.  and  Vin.  Abr.  and  tit. 
oay,  in  New  Abr.  and  Burn's  Just. 

See  ante  5.  b.  and  note  1 ,  where  some  authorities  are  cited  to  show  how 
will  pass  by  the  word  messuage.    See  also  1  Saund.  7. 

R3 


56.  b.  57.a.]    Of  Tenant  at  Will.      L.  1.  C.8.  Sect.70. 

a  writ  de  domo  reperandA ,  and  corapell  him  to  repair  his  house  (a). 
Bui  apracipe  iieth  not  de  domo*  but  de  meuuagio. 

[4399E.4.97.  "  By  reasonable  time."   [c]  This  reasonable  time  shall  be  ad- 

34  H.  6.  40.  judged  by  the  discretion  of  the  justices  before  whom  the  cause 

(Cro.  Jam.  335.  dependeth ;  and  so  it  is  of  reasonable  fines,  customes,  and  ser> 

Hot  6q.  135  ▼)££*»  upon  the  true  state  of  the  case  depending  before  them : 

s  Inst )i.  4*  6.  for  reasonablenesse  in  these  cases  belongeth  to  the  knowledge  of 

9  Ro.  Rep.  143.  the  law,  and  therefore  to  be  decided  by  the  justices  [d\.   Quim 

>63*  langum  esse  debet  nan  driinitur  in  jure,  sed  pendet  ex  discretion* 

9  Ko' Abr&78  j^diaHorum.    And  this  being  said  of  time,  the  like  may  be 

6  Co.  100.11.)  *****  °^  $***&  ucertaine,  which  ought  to  be  reasonable ;  for 

Ml  Bwr.  ii. «.  sothiog  that  is  contrary  to  reason,  is  consonant  to  law. 

cm.  $9.  b.    (Post.  59.  b.  Gt.  t.) 


W  •  H.6. 15.        [e]  «  As  if  a  man  seised  of  a  mete  in  fee  *mpk,fcc  taile,  £c»' 
91  H.  6.  30.      ifhjg  jg  ^  evident^  ^  it  needeth  no  explanation. 


Sect  70. 


ALSO,  if  a  man  make  a  deed  of  feoff ement  to  anotftcr  of  certmne 
'**  lands,  and  delwereth  to  him  the  deed,  but  not  licerie  of  seisin ;  in 
this  case  he,  to  wfona  the  deed  is  made,  may  enter  into  the  hind,  and  hold 
and  oecupie  it  at  the  will  of  him  which  made  the  deed,  because  it  is 
proved  by  the  words  of  tlte  deed,  that  it  is  his  will  that  the  other  should 
have  the  land]  but  he  which  mads  tlte  deed  may  put  him  out  when  ii 
pleaseth  him* 

<  1  Ro.  Abr.  859.  "LT  E  E  E  it  appeareth,  that  if  the  feoffee  doth  enter,  he  is  tenant 

9  Co.  6^.  b.)      ■■■     at  wm9  because  he  entreth  by  the  consent  of  the  feoffor. 

IMC.  L.  1 .  QO.  " 

"  And  delivereth  to  him  the  deed"    Albeit  the  deed  be  de- 
livered upon  the  ground,  yet  doth  it  not  amount  to  a  livery  of 
(6  Co.  9$.  seisin  of  the  land ;  for  it  hath  its  naturall  effect  to  make  it  a  deed. 

Am©  48.  a.)       [f]  Donationum  alia  perfecta,  alia  incepta  et  non  per- 
t/J  F,*t  K-  3»  fecta  t  ut  *&•  si  donatio  tevtajucrit  et  concetto*  ac  tra*  f" 57  "1 
43 1'  £  m.16'  dUio  "ondumjuerit  sultsecuta.     But  if  the  deed  be  |_  J   J 
Feof.  &  Fails,     delivered  in  name  of  seisin  of  the  land,  or  if  the  feoffor  ' 

51.   35  H.  8.     saith  to  the  feoffee,  Take  and  enjoy  this  land  according  to  the 
Feof.  Br.  deed ;  or,  Enter  into  this  land,  and  God  give  you  joy ;  these 

48  Ass.'  9*'        word*  do  amount  to  a  livery  of  seisin. 

39  Ass.  19.     41  E.  a*  17.     6  Co.  96.  Sharp's  case.     (Auie48.  a.)     1  Will.  176. 

10  Vin.  398, 


(a)  Also  an  action  on  the  case  will  lie  for  damages  arising  from  the  negl 
to  repair.    See  Fitzh.  N.  B.  B.  ed.  1730,  p.  296,  note  a.— [Note  376.] 


Sei 


Jk  l.  C.  8.  Sect  71.     .  Of  Tenant  at  Will.  [57.  * 


Sect.  71. 

A  LSO,  if  a  house  be  leased  to  hold  at  willy  the  lessee  is  not  bound  to 
"*-*  sustain  or  repaire  the  house,  as  tenant  for  terme  of  years  is  tyed. 
But  if  tenant  at  will  commit  voluntary  wast,  as  in  prilling  downs  of 
houses,  or  in  felling  of  trees,  it  is  said  that  tlte  lessor  shall  have  an 
action  of  trespassejor  this  against  the  lessee.  As  if  I  lend  to  one  my 
sTieepe  to  tathe  his  land,  or  my  oxen  to  plow  tlie  land,  and  he  hilletk 
my  cattell,  I  may  well  have  an  action  of  trespass  against  him,  notwith- 
standing the  lending. 

"  TF  a  house  be  leased  to  hold  at  toill,  the  lessee  is  not  bound,  fyc."  (5  Co.  13.  b.) 

Far  the  statute  of  Gloucester  above  mentioned  extends  not 
to  a  tenant  at  will,  and  therefore  for  permissive  wast,  the  lessor 
bath  no  remedy  at  all  (i). 

«  But 


(l)  Action  on  the  cose  doth  not  lie Jbr  permissive  waste.  5  Rep.  1 3.  b.  Hal. 
MSS— The  case  cited  by  ]Lord  Hale  is  that  of  the  countess  of  Salop,  who 
brought  action  on  the  case  against  her  tenant  at  will  for  negligently  keeping 
bis  fire,  that  the  house  was  burnt ;  and  the  whole  court  held,  that  neither  action 
on  the  case  nor  any  other  action  lay ;  because  at  common  law  and  before  the 
statute  of  Gloucester  action  did  not  lie  for  waste  against  tenant  for  life  or  years, 
or  any  other  tenant  coming  in  by  agreement  of  parlies,  and  tenant  at  will  is 
not  within  the  statute.  But  the  doctrine  that  no  action  lies  should  be  under- 
stood with  some  limitation ;  for  if  tenant  at  will  stipulates  with  his  lessor  to 
be  responsible  for  fire  by  negligence  or  for  other  permissive  waste,  without 
doubt  an  action  will  lie  on  such  express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Gloucester  \ 
for  though  the  km  did  not  make  them  liable  to  any  action  for  waste,  yet  it 
did  not  restrain  them  from  making  themselves  liable  by  agreement.  It  may  be 
of  use  here  to  add  something  on  the  progress  of  the  law  as  to  the  accidental 
burning  of  house3,  so  far  as  regards  landlord  and  tenant.  At  the  common  law 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligent  burning; 
for  as  to  fires  by  accident,  it  is  expressed  in  Fleia  that  fortuna  ignis  vel  hujus* 
modi  evenius  inopinati  omnes  tenenles  excusant ;  and  lady  Shrewsbury's  case  is 
a  direct  authority  to  prove,  that  tenants  are  equally  excusable  for  fires  by 
negligence.  See  Fleia,  lib.  i«  cap.  la.  Then  came  the  statute  of  Gloucester, 
which,  by  making  tenants  for  lire  and  years  liable  to  waste  without  any  ex- 
ception, consequently  rendered  them  answerable  for  destruction  by  fire.  Thus 
stood  the  law  in  lord  Coke's  time ;  but  now  by  the  6  Ann.  ch.  31,  the  ancient 

Jaw  is  restored,  and  the  distinction  introduced  by  the  statute  of  Gloucester 
between  tenants  at  will  and  other  leasees  is  taken  away ;  for  the  staiute  of 

$JUine  exempts  all  persons  from  actions  for  accidental  fire  in  any  house,  except 
m  the  case  of  special  agreements  between  landlord  and  tenant.  See  ante  53.  a* 
and  note  7,  there,  and  53.  b.  and  note  5,  there.  So  much  relates  to  tenants 
coming  in  by  act  or  agreement  of  parties.  As  to  tenants  of  particular  estates 
opining  in  by  act  of  lata,  as  tenant  by  the  curtesy,  tenant  in  dower,  and  also 
before  the  statute  for  taking  away  military  tenures,  guardian  in  chivalry,  these, 
.or  at  least  the  two  latter,  being  at  common  law  punishable  for  waste,  were 

R4  therefore 


57 .  a.]  Of  Tenant  at  Will.      L. 1.  C.  8.  SccL71. 

[#]  at  11.6.98.  ilButif  tenant  at  wiU  commit  voluntary  toastffSfcr  [g]  And 
38  E.  3.  95*  true  it  is,  that  if  tenant  at  will  cutteth  downe  timber  trees,  or 
1  a  H.  4.  3.  voluntarily  pull  downe  and  prostrate  houses,  the  lessor  shall  have 
sa  E.  4.  50.       an  ^1^  0£  trespasse  against  him,  quart  vi  et  armis;  for  the 

taking  upon  him  power  to  cut  timber,  or  prostrate  houses,  con- 
cerned) so  much  the  freehold  and  inheritance,  as  it  doth  amount 
(1  Ro,  AbT.860.  in  law  to  a  determination  of  his  will;  [A]  and  so  hath  itbeene 
a  Ro.  Abr.556.)  adjudged  (a). 

[A]  Mich.  ft8  &  39  Eli*    Rot.  318.  in  Com.  Banc,  inter  Walgmve  &  Somen*. 
V.  le  CoQQte  de  Shrewsburie's  cue,  5  Co.  13.  b. 

[i]  37  H.  6.  3.       [i  ]  If  tenant  at  will  pranteth  over  his  estate  to  another,  and 

34  E.  4.  5.  the  grantee  entreth,  he  is  a  disseisor  (3),  and  the  lessor  may  have 

<ft  Instit.  154.  an  action  of  trespasse  against  the  grantee ;  for  albeit  the  grant 

663°6Mbr661  was  void>  yet  lt  amounteth  to  a  determination  of  his  will. 

Post.  57.  b.    Cro.  Chit.  303.    Cro.  Jam.  660.    4  Leon.  35.) 

"  As  if  I  lend  to  one  my  sheepe  to  tathe  his  land,  SfC."  And  the 
[fc]  V.  1 1  H.4  ft4.  reason  is,  [k]  that  when  the  bailee  having  but  a  bare  use  of  them, 
1  E«4"  9kb*        taketh  upon  him  as  an  owner  to  kill  them,  he  loseth  the  benefit 

1  ft  JS.  4.  8. 

91  E.4.  19, 6r  76.     ftft  E.4.  &.     3  H.  7.  4.     fti  H.  7.  14. 

of 


therefore  responsible  for  losses  by  fire ;  unless,  indeed,  they  were  answerable 
for  waste  voluntary  only,  and  not  for  waste  permissive,  which  is  a  distinction 
I  have  not  yet  met  with  in  any  book.  If  then  tenant  by  the  curtesy  and  tenant 
in  dower  were  by  the  common  law  responsible  for  accidental  fire,  it  may 
some  time  or  other  become  necessary  to  determine  whether  they  are  within 
the  statute  of  queen  Anne.  The  statute  in  expression  is  very  general,  the 
words  being,  that  no  action  shall  be  prosecuted  against  any  person  in  whose 
house  any  fire  shall  accidentally  begin ;  and  it  seems  calculated  to  take  away 
all  actions  in  cases  of  accidental  fire  as  well  from  other  persons  as  from  land' 
lords.  Note,  that  it  has  been  doubted  on  the  statute  of  Anne,  whether  a  cove- 
nant to  repair  generally  extends  to  the  case  offire,  and  so  becomes  an  agreement 
within  the  statute ;  and  therefore  where  it  is  intended  that  the  tenant  shall 
not  be  liable,  it  is  most  usual  in  the  covenant  for  repairing  expressly  to  except 
accidents  by  fire. — Note  also,  that  the  distinction  which  is  taken  as  to  waste 
at  common  law  between  tenants  coming  in  by  act  of  law  and  tenants  whose 
estates  accrue  by  act  of  parties,  will  not  universally  hold;  for  tenants  by  statute- 
merchant  and  statute-staple,  though  they  come  in  by  process  of  lam,  are  not 
punishable  for  waste.  6  Co.  37.  Perhaps  the  reason  of  this  may  be,  that  it 
is  in  the  power  of  debtors  to  prevent  the  commencement  of  these  estates,  or 
to  determine  them  by  paying  the  debts  for  which  creditors  have  such  estates, 
and  also  that  the  tenants  of  such  estates  are  accountable  for  all  profits  they 
make  beyond  the  amount  of  the  debts  due  to  them. — [Note  377.] 

(a)  Yet  if  a  stranger  cuts  trees,  the  tenant  at  mil  shall  have  action,  as  shall 
also  the  lessor,  regard  being  had  to  their  several  losses,  s  //.  4. 12.  19  H.  6. 45. 
Hal.  MSS.— [Note  378.] 

(3)  Lessee  at  will  makes  lease  for  years,  and  the  lessee  enters.  Ruled  on 
Solemn  argument,  1.  That  it  is  only  a  disseisin  at  election,  and  not  primft 
facie,  2.  That  admitting  it  to  be  a  disseisin,  the  lessee  at  will  is  the  disseisor, 
and  has  gained  the  freehold,  and  not  the  lessee  for  years.  Pasch.  9  Car.  B.  R. 
Blunden  and  Baugh.  Hal.  MSS. — See  S.  C.  in  W.  Jo.  315.  Cro.  Cha.  302. 
Litt.  397.  372,  and  1  Ro.  Abr.  661 .  See  also  Mr.  Atkins's  case  in  1  Bur. 
p.  60,  in  which  the  curious  doctrine  of  disseisin  by  election  is  most  elabo- 
rately explained.— [Note  379.] 


LA .  C.  8.  Sect.  72.     Of  Tenant  at  Will.    [57. a,  57. b« 

of  the  use  oif  diem.  Or  in  these  cases  he  may  have  an  action  of 
trespasse  sur  le  case  for  this  conversion,  at  his  election  (4). 

"Trespass"    Trangrestio  derivatur  b  tramgrediendo,bech\^  Ffeta,K.*.ca.i. 
it  passeth  that  which  is  right :  Transgressio  autem  est,  cum  modus  (a  Ro.  Abr.556. 
mm  seroatur,  nee  mensura :  debet  emrn  quUibet  in  suo facto  modum  Cro-  Cha.  35.) 
habere,  et  mensuram.  Nota,  in  the  lowest  and  the  highest  offences  £ai,|^JL  ?[.  \ 
there  are  no  accessaries,  hut  all  are  principalis ;  as  in  3       •     »     •/ 

ryots,  routs,  forcible  entries,  and  other  rf  transgres-  f"57/l 
sons  xn  et  armis,  which  are  the  lowest  offences;  and  »  I  u  | 
in  the  highest  offence,  which  is  crimen  lasa  majestatis,  * 

there  be  no  accessaries ;  but  in  felonies  there  be  accessaries 
both  before  and  after. 


Sect.  72. 

JtfO  TEf  if  the  lessor  upon  a  lease  at  will  reserve  to  him  a  yearly  rentf 
he  may  distreine  for  the  rent  behinde,  or  have  for  this  an  action  of 
debt  at  his  owne  election  (1). 

UTJ E  may  distreine  for  the  rent  behinde,  or  have  for  this  an  ai  H.  7.  39.  b. 

action  of  debt,  SfC."    But  if  he  impound  the  distresse  upon  a  E.  4.  6.  b, 

the  ground  letten  at  will,  the  will  is  determined.     Note,  he  may  \  £  \  *7'  *' 

distreine  for  the  rent,  and  yet  it  is  no  rent  service,  for  no  fealty  Avo'wrie,86. 

belongeth  thereunto,  but  a  rent  distreinable  of  common  right*       5  Burr.  9831. 

There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant 

at  sufferance ;  for  tenant  at  will  is  alwaies  by  right,  and  tenant 

at  sufferance  entreth  by  a  Iawfull  lease,  and  holdeth  over  by 

wrong.  A  tenant  at  sufferance  is  he  that  at  the  first  came  in  by  (Post.  14a.  a.) 

Iawfull  demise,  and  after  his  estate  ended  continuethin  possession 

and  wrongfully  holdeth  over (2).  [/]  As  tenant  pur  terme  d outer  [Q  Brecton, 

vjg  lib.  4.fol.  318. 


(4)  A.  lessee  for  20  years  makes  lease  to  B.fbr  10;  B.  continues  in  pos* 
session  after  expiration  of  the  lease  for  10  years,  and  commits  waste.  A.  may 
have  either  trespass  or  action  on  the  case,  because  he  is  chargeable  oxter  in  waste 
P.  6  Car.  B.  R.  Crook,  n.  7.  West  and  Treade.  Hal.  MSS.—  See  Cro.  Cha.  187* 
and  S.  C.  W.  Jo.  224 — [Note  380.] 

(1)  But  in  his  count  in  debt  against  lessee  at  will,  he  ought  to  show  that  h$ 

entered;  but  otherwise  it  is  as  to  lessee  for  years,     18  H.  8.    1  Dy.  14. — Debt 

"  r  against  copyholder  for  his  rent.     Adjudged  M.  10  Car.  B.  R.    Hitcham's 

?.     Hal.  MSS. — ffitcham's  case  is  in  1R0.  Abr.  374.  P.  pi.  1.  and  374. 

pi.  3.     But  from  Rolle's  report  of  the  case,  and  from  some  subsequent 

thorities,  it  seems  doubtful  whether  debt  will  lie  for  rent  against  a  copy- 

fl     Ider,  particularly  unless  the  lord  has  conveyed  away  the  manor,  and  so  lost 

!  remedy  by  distress.     See  Carth.  92,  and  Gilb.  Ten.  3d  Lond.  ed.  308— 

ote  381.] 

£        2)  As  to  holding  over,  see  4  6.  2.  c.  28,  by  which  every  tenant  for  life  or 

;  '     ars,  or  other  person  claiming  under  or  by  collusion  with  such  tenant,  who 

"j*     all  wilfully  hold  over  after  determination  of  the  term,  and  demand  made  in 

I      iting  of  delivery  of  the  possession  by  the  landlord  or  him  in  reversion  or 

remainder, 


57.  b.] 


Of  Tenant  at  Will.      L.  1.  C.  8.  Sect.7! 


4E.3.  39*  wig  continued!  in  possession  after  the  decease  of  Ce'  que  we,  or 
7  *•  3-  *3-  tenant  for  yeares  boldeth  over  hit  tenne ;  the  lessor  cannot  have 
38  E.  3!  tit       An  act*on  °f  tre*pa*3e  before  entry.    Now  that  a  writ  of  entry 

7  R.  a.  Sater  *&  ierndnmm  auiproHeriit  lyethagaio*t  Mich  a  tenant  as  boldeth 
de  del  so.         over  is  rather  oy  admission  of  the  demandant,  than  for  any  estate 

8  u  £  **"  of  freehold  that  U  in  him,  for  in  judgement  of  law  be  bath  but 
99  E.  %  a  ^"^  P0**638'011  But  against  the  king  there  is  no  tenant  at 
18  E.  £  95.*  sufferance,  but  he  that  boldeth  over  in  die  cases  abovesaid  it 
F.  N.  B.  aoi.  an  in  trader  upon  the  kiog,  becuuse  there  is  no  laches  imputed 
D.  903.  to  the  king  for  not  entring  (4).  [m]  If  tenant  in  taile  of  a  rent 
8E  9.1jntref87.  grant  the  same  in  fee  and  dicth,  yet  the  issue  in  taile  may  bring 
IferA.  ti|c  '  iformedon,  and  adroit  h  i  nisei  fe  out  0?  possession.  The  like  law 
Tenant « Tola  at  ia  it,  if  a  man  maLeth  a  lease  a  lease  at  will  and  dieth,  now  is  the 
PI.  Com.  138.  will  determined ;  and  if  the  lessee  continueih  in  po-  -esoion,  he  is 
4  H.  7.  3.  (3)  tenant  at  sufferance,  and  yet  the  heyre  by  admission  may  have 
Cro9CbZ°i87  an  a8sise  °^  Mordancestor  against  him  (5).  [»]  But  there  is  a 
Crol  Jam.  169.  diversity  between  particular  estates  made  by  the  terretenant,  as 
Ante  57.  a.)  '  above  is  said,  and  particular  estates  created  by  act  in  law ;  as  if 
[m]i3H.7.io.a.  a  gardian  after  the  full  age  of  the  heire  coarinueth  in  possession, 
91 11.6. 54.  he  |8  n0  tenant  at  sufferance,  but  an  abator,  against  whom  an 
99  R*  *tt  a88ize  of  Mordancestor  doth  lye  (6).  JEt  sic  de  similibus  (7> 
Diaooftt.    48  E.  9.  99.    PI.  Com.  435.    19  E.  8>  Bre.  4G8.    16  E.  4*  Discont  30. 

6  E.  3.  50,  67*    91  E-  4   6-    91  H.  7.  38.     10  E.  4. 18.  Per  Choke  &  Litt. 
[n]  Statute  de  Merl bridge,  cap.  96.     Abb.  An.  190.  b.      F.  N.  B.  196.     1 1  E.  4. 
10  61 11.    Bract,  lib.  4.  fol.  959, 953.    (Post  971.    1  Ro.  Ab..  663.) 


remainder,  is  made  liable  to  the  payment  of  double  the  yearly  value  of  the 
lands  detained.  This  statute  only  took  in  cases  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  supplied  by  the  1 1  G.  2.  c.  191 
which  extends  the  provision  for  double  rent  to  the  holding  over  after  the 
tenant'*  giving  notice  to  quit.  See  a  case  on  this  latter  statute  in  3  Burr. 
page  1603.  See  also  6  Ann.  c  18.  s.  1,  against  holding  over  by  guardians  or 
trustees  of  infants,  and  by  husbands  seised  in  right  of  their  wives,  and  by  all 
others  having  particular  estates  determinable  on  any  life  or  lives.  [See  also 
57  G.  3.  c.  5a  &  c.  93.    1  G.  4.  c.  87.] — [Note  38a.] 

(3)  Vid.  ai  H.  6.  38.    Hal.  MSS. 

(4)  4  H.  6. 12.    Hal.  MSS. 

(5)  If  the  heir  accepts  rente  from  him,  he  is  trnant  at  toill  to  the  heir* 
10  E.  4.  18.  Tenant  Jbr  years  surrenders,  and  still  continues  possession,  he  is 
tenant  at  sufferance  or  disseisor  at  election.  Dy.  6a.  Hal.  MSS. — f  Note  383.] 

(6)  Ana  if  guardian  in  such  case  dies  seised,  the  entry  of  the  heir  toUt* 
7  H.  4  4a.  per  Cul.    Hal.  MSS.— [Note  384.] 

(7)  See  further  as  to  tenant  by  sufferance  in  title  Estate,  Vin.  Abr.  and 
Com.  Dig. 


ClIAP. 


JLl.C.9.Sect.7&    Of  Tenant  by  Copie.   [57.b.58.a, 


Chap.  9-  Tenant  by  Copie.  Sect.  73. 

HTETiA  NT  by  copy  of  court  roll  is,  cut  if  a  man  be  seised  of  a  manner 
•*  within  which  maanor  there  is  a  cmtome,  (tenant  per  copie  de  eourt 
roP  est  (8),  deins  quel  manor  il  y  ad  un  cu*tome),  which  hath  becne  used 
time  out  of  ndnde  of  many  that  certaine  tenants  within  the  same  mannor 
have  used  to  have  lands  and  tenements,  to  hold  to  them  and  their  heires 
in  fee  simple,  <tr  fee  tnile,  or  for  tertne  of  life,  frc.  at  the  will  of  the 
lord  (1)  according  to  the  custotne  of  the  same  manor. 

*  HTENANTby  cony,  Sfc"     Tenens  per  copiam  rot.  Cur*.  (pCo-7* 

Copy  we  call  in  Latine  copiam,  though  copia  in  his  proper     ^ak'^SjS 
salification  signifieth  plenty :  but  we  have  made  a  Latine  word  *  H  "     1/ 
of  the  French  word  copie :  and  this  is  ancient ;  for  in  the  Register, 
fol.  51,  there  is  a  writ  de  copia  libeili  deliberandi,  which  U 
grounded  upon  the  statute  of  2  H.  4.  ca.   There  is  no 
tenant  in  the  law  that  boldcth  fcy  by  copie-  but  onely  ["58."! 
this  kinde  of  customary  tenant,  for  no  man  holdeth  by  L  a.  J 
copie  of  a  charter,  or  by  copy  of  a  fine,  or  such  like, 
but  ttiis  tenant  holdeth  by  copy  of  court  roll. 

[a]  Bration  calleth  copiholders  viUanos  sochnannos,  not  [a]  Bractoo, 
because  they  were  bond,  but  because  they  held  by  base  tenure,  Jb.  a.  cap.  8. 
by  doing  of  villein  services.  lo'.aff.  &  lib.  4. 

And  Brillon  saiih,  that  some  that  be  free  of  blood  doe  hold  bJ-^JJ",^ 
land  in  villenage;  and  Littleton  bimselfe  in  the  next  Chapter  rie.a,  r'b.  1. 
calleth  them  tenants  by  base  tenure :  and  in  J*.  N.  B.  fol.  12.  C.  ca.  8.  &  lib.  3. 
Et  test  terme:  que  est  ore  a  cent  jour  appel  copitcnaunls,  ou  copi*  «p-  &  I.1*"  de 
holders,  ou  tenaunts  per  lopie,  est  fbrsq-ue  ua  novel  nosme  trove,  ^{V^q 
car  (T ancient  temps  ilsfeur  appeues  tenants  in  villenage,  ou  de  qo-t<j  martiruiD. 
base  tenure,  fyc.  [b]  And  yet  in  1  H.  5. 1 1 .  they  be  culled  copi-  J.  n.  B.  f.  ia.C. 
holders ;  in  14  H.  4.  34,  tenant  per  le  verse;  io  42  E.  3.  25.  tenant  p,]  1  h.  5,  1 1. 
per  roll  solonque  le  xolunt  le  seignior ;  and  in  the  statute  of  4  E.  1 ,  14  H. 4.  34.    ' 
called  extenta  manerii,  they  are  called  cu/umarH  teneates,  and  so  4*  F*  3.  95. 
dothFleia  call  them;  and  before  him  Ockam(2)  (who  wrote  V1CL4C0.  a. 

*  v   '  s  Browne  seta*. 

in 


(8)  Si  come  un  home  soit  seisie  d'un  maner,  L.  and  M.—Roh*—P. 
and  Red. 

(1)  Nota,  these  xoords  ad  voluntatem  domini  are  material  to  express  copy* 
hold ;  for  if  these  xvords  be  omitted  in  pleading,  it  shall  be  intended  that  ike 

xte  is  a  customary  freehold.    M.  7  Car.  B.  R.  Crook,  n.  7.    Hughes9 s  case. 

1.  MSS. — See  Cro.  Cha.  219.— See  further  as  to  customary  freehold, 

it.  59  b.  and  note  1,  there. — [Cro.  Cha.  229.    Salk.  384.    4*East  288.] 

Note  385.] 

2)  This  author,  whom  lord  Coke  cites  on  several  occasions,  according  to 

William  Dugdale,  wrote  a  book  on  tenures  of  the  king,  but  did  not  perfect 
Dugd.  Orig.  Jurid.  1st  ed.  56.    I  imagine,  that  this  book  is  the  work 

erred  to  by  lord  Coke ;  but  whether  it  is  in  print,  or  lord  Coke  cites  it 

m  a  manuscript,  I  have  not  yet  been  able  to  learn.    See  post*  68.  b.n.  7. 

[Note  38C)  ,t 


68.  a.]         Of  Tenant  by  Copie.      L.  1.  C.<).  Sect7* 

in  tberai'gneof  H.  a.)  spake  of  them,  and  how,  and  upon  what 
occasion  they  had  their  beginning. 
jTr]  Lamb.  verb.       [c]  Terra  ex  scripto  Saxonici  BocUand.    Fundum  Vetera  out 
Terr. «  scripto.  ^  seripto  ^  Bocldand,  i.  booUand, aut  sine scripto  qui FoUdand 

dicebatvr,  possidebant.  Qtuejuit  ex  scripto  possessio  commodiort 
erai  possessionem  libera,  atque  immunis.  Fundus  sine  seriate 
censum  pensHabat  annuum9  ataue  qfficiorum  serritute  auSaam 
est  obligates.  Priorem  viri  plerumque  nobiles  atque  tngenm, 
posteriorem  rusticijerre  et  pagani  possidebant  (3). 

(4  In»t.«68  )  «  Court"    Curia,  court,  is  a  place  where  justice  is  judicially 

ministred,  and  is  derived  a  cura,  quia  in  curiis  publtcis  euros 
[rf]  Vid.  4  Co.  gerebant  [d].  The  court  baron  must  be  holden  on  some  part  of 
•4:  £*r  *■*■  that  which  is  within  the  mannor,  for  if  it  be  holden  out  of  the 
Eodew  lib.  mannor  it  is  voyd ;  unlesse  a  lord  being  seised  of  two  or  three 
M.  47.  inter  mannors  hath  usually  time  out  of  mind  kept  at  one  of  his  manors, 
Clifton  As  courts  for  all  the  said  manors,  then  by  custome  such  courts  are 

Molincuz.  sufficient  in  law,  albeit  they  be  not  holden  within  the  severall 

M7) ' Al>r'        mannors  (4)-    An<*  it  is  to  be  understood  that  this  court  is  of 
*     '  two  natures.    The  first  is  by  the  common  law,  and  is  called  a 

court  baron,  as  some  have  said,  for  that  it  is  the  freeholders  or 
4  Co.  s6.  Mel-    freemans  court  (for  barons  in  one  sense  signifie  freemen),  and 

Brittoo  JbTtt     of  that  court  the  freeholdere  beinS  »uitors  be  judges,  and  this 
00,    .  74.  ^  ^  ^^  ^m  ^ree  weejceg  t0  three  weekes.    The  second 

(4  Co.  «6\b.)      '*  a  CU8toraM7  court,  and  that  doth  concerne  copiholders,  and 

therein  the  lord  or  his  steward  is  the  judge.  Now  as  there  can 
be  no  court  baron  without  freeholders,  so  there  cannot  be  this 
kind  of  customary  court  without  copiholders  or  customary 
holders.  And  as  there  may  be  a  court  baron  of  freeholders 
only  without  copiholders,  and  then  is  the  steward  the  register, 
so  there  may  be  a  customary  court  of  copiholders  onely  without 
freeholders,  and  then  is  the  lord  or  his  steward  the  judge  (5> 
And  when  the  court  baron  is  of  this  double  nature,  the  court 
roll  contained!  as  well  matters  appertaining  to  the  customary 
court,  as  to  the  court  baron. 

And  for  as  much  as  the  title  or  estate  of  the  copiholder  is 
r  i  ?  l  aj  fcntred  into  the  roll  whereof  the  steward  delivereth  him  a  copie, 
1! &C2 1 1 36.      thereof  he  «■  c*11**1  copiholder.    [e]  It  is  called  a  court  baron, 

Camden  Brit.  fb.  1  a  1 .  b.    Britton,  fo.  974. 

because 

(3)  See  ante  5.  b.  and  note  1,  there,  and  6.  a.  and  note  6,  there. 
.    (4)  See  ace.  Cro.  Cha.  367.    But  the  lord  may  take  a  surrender  out  of 
the  manor,  because  that  may  be  done  out  of  court ;  and  so  may  the  steward 
if  there  is  a  special  custom,  or  according  to  latter  authorities  without.    See 
1  Salk.  184,  and  post.  59.  a.     1  Watk.  Cop.  353 — [Note  387.] 

(5)  A  steward  de  facto  is  sufficient.— The  king  constitutes  A.  and  B.  stewards 
of  a  manor  by  patent  sub  sigillo  scaccarii ;  A.  holds  courts ;  and  though  the 
appointment  ought  to  have  been  sub  magno  sigillo,  and  both  ought  to  haveholden 
the  courts,  yet  tt  was  ruled,  that  grant  by  one  was  good.  So  it  is  as  to  the  lords 
derk  or  an  under  steward.  P.  as  Eliz.  Scacc.  Hal.  MSS. — The  doctrine  in 
this  case  seems  confirmed  by  the  cases  and  authorities  cited  in  Vin.  Abr.  Stew- 
ard, P.  G.  J.  K.  and  Com.  Dig.  Copyhold,  C.  5.  Note  also  particularly  what 
is  expressed  in  Co.  Copyhold,  sect.  45,  in  respect  to  the  law  s  not  being  nice 
in  examining  the  imperfections  of  the  steward's  authority,  where  his  acts  are 
ordinary  wa&neocssary,  and  not  of  a  judicial  kind— [Note  388.] 


1. 1.  C.&  Sect;  73.    Of  Tenant  by  Copie.    [58.  a:  58.  b; 

because  among  the  lawes  of  king  Edward  the  Confessor,  it  la 
said,  Barones  verb  quisuam  habent  curiam  de  suss  hominibus,  S?c. 
taking  bis  name  of  the  baron  who  was  lord  of  the  mannor, 
or  for  that  properly  m  the  eye  of  law  it  hath  relation  to  the 
freeholders,  [/]  who  are  judges  of  the  court.  And  in  ancient  [/]  Mirror, 
charters  and  records  the  barons  of  London,  and  barons  of  the  ctp.  1.  *cct.  3. 
Cinque  Ports,  do  signify  the  freemen  of  London  and  of  the 
Cinque  Ports. 

"  Seised  of  a  manor"   Manerium  didtur  a  manendo  secundum  Domesday. 
exceUentiam  stdes  magna  fixaet  stabiUs*  Lageman,  i.  habens  socam 
et  socam  super  homines  suos,  fyc.    [g]  Et  sciendum  est,  quid  ma-  [g]  Bractoo, 
nerium  potent  esse  per  se  ex  pluribus  cedificiis  coadjuvaium  sive  "b-4  *>•  "*• 
viUis  et  hamlettis  adjacentibus.    Poterit  etiam  esse  manerium  et  ™e**f]£]£ 6 
perse  et  cum  pluribus  villis,et  cum  fiuribus  hamlettis  adjacentibus,  ^p.49. 
Quorum  nullum  did  poterit  manerium  per  se  sed  villa  sive  ham*  Britton,  J0L194; 
UtUe,  Poterit  etiam  esse  per  se  manerium  capitate,  et  plura  conti- 
nere  sub  se  maneria  non  capitalia,  et  plures  villas  et  plures  ham* 
lettas  quasi  sub  uno  capite  out  domtnio  uno.     And  afterwards, 
.Manerium  autem fieri  poterit  ex  pluribus  rilHs  vel  und,  plures  enim 
tUla  voterunt  esse  in  corpore  manerii  sicut  et  und  (6).     And  in 
these  [A]  ancient  authors  you  shall  see  the  difference  inter  man-  [K]  Bract.  Kb.  5* 
sionem,  xUlam,  et  manerium.    Concerning  the  institution  of  this  »°«  434-  m 
court  by  the  lawes  and  ordinances  of  ancient  kings,  Mirror" «,,l,ll," 

and  especially  of  king  Alfred,  it  appeareth  **•  that  T58.  |  tJct^ll***' 
the  first  kings  of  this  realme  had  ail  the  lands  of  L  b.  J 
England   in  demeane(i),  and  les  grand  manors  et 
royalties  they  reserved  to  themselves,  and  of  the  remnant  they, 
for  the  defence  of  the  realme,  enfeoffed  the  barons  of  the  realme 
with  such  jurisdiction  as  the  court  baron  now  hath,  and  instituted 
the  freeholders  to  be  judges  of  the  court  baron.   And  herewith  3  Bos.  347. 
agreed  the  aforesaid  law  of  Saint  Edward.     And  it  is  to  be 
observed  that  in  those  ancient  lawes  under  the  name  of  barons 
were  comprised  all  the  nobility. 

There  may  be  a  customary  manor  granted  by  copy  of  court  (1  Co.  140.  b. 
roll  (2).     So  although  the  word  be  (seised)  which  properly  be-  Cro.  Jam»  *&>• 
tokeneth  a  freehold,  yet  tenant  for  yeares,  tenant  by  statute  mer-  ^  9g-   . 
chant,  staple,  elegit,  and  tenant  at  will,  gardian  in  chivalrie  (3),   x  ko.  A^r.  400. 
&c.  who  are  not  properly  seised  but  possessed,  are  dotnini  pro  4  Co.s6.  b. 
tempore,  not  only  to  make  admittance,  but  to  grant  voluntary  *3*  b-  ~" 

copies  of  ancient  copihold  lands  which  come  into  their  hands  (4).  Cro.  JtnK  d8*) 

And 

(6)  For  other  explanations  of  the  word  manor,  see  in  Cow.  Interp.  voc. 
Manor,  and  the  books  there  cited,  particularly  Fulb.  Paral.  part  1.  fol.  18.  a. 
[Also  Watkins  on  Copyholds,  vol.  1.  p.  is.  3d  edit.] 
(1)  See  as  to  this  ante  1.  b.  and  the  authorities  in  note  1,  there. 
)  This  is  denied  in  Cro.  Jam.  260,  and  is  a  point  which  has  been  much 
[J      roverted.     See  Vin.  Abr.  Copyhold,  £.  and  Com.  Dig.  Copyhold,  C.  1 . 
;        )  Guardian  in  socage  may  grant  copies  in  his  own  name,  nor  can  the  heir 
jj        courts  during  the  interest  of  the  guardian.     T.  1  Jac.  Rot.  883.  C.  B. 
[j      dand  and  Ridter.  Noy,  ».  372.  Clare's  case.    Hal.  MSS.— See  the  former 
\i       ace.  iu  Cro.  Jam.  55/98.     1  Ro.  Abr.  499.  Dl.4.     Ow.  1 15.    Godb.  143. 
son.  238.     See  also  ace.  2  P.  Wms.  1 22.— [Note  389.] 
)  Custom  to  grant  copies  in  reversion  after  estates  for  life.    Ruled,  that 
1 4      Jnus  pro  tempore  may  make  such  grants ;  and  they  xvill  bind,  though  the 
li      icular  estate  doth  not  determine  during  his  interest.   P.  41  Eliz.  B.  R.  n.  27. 

C.  C. 


58.  b.]  Of  Tenant  by  Copie.     L.  1.  C.9>  Sect 73. 

And  therefore  there  it  a  diversity  between  disseisors,  abators, 
intruders*  and  others  that  hare  defeasible  titles ;  for  their  vo- 
luntary grants  of  ancient  oopibeld  lands  shall  not  bind  die 
dioseisees  or  others  that  right  have  (5).    And  Yofontarr  grants 
by  copie,  made  by  such  particular  tenants  as  is  aforesaid,  shall 
binde  him  that  hath  the  freehold  and  inheritance,  because  afl 
these  be  lawful!  lords  for  the  time  being  1  but  so  is  not  a  tenant 
at  sufferance,  because  he  is  in  by  wrong,  as  hath  been  said ;  and 
so  [i]  was  it  adjudged  P.  29  Eliz.  inter  Rouse  et  Arters  4  Co.  34. 
But  admittances  made  by  disseisor*,  abators,  intruders,  tenants 
at  sufferance,  or  others  that  hare  defeasible  titles,  stand  good 
against  them  that  right  have,  because  it  was  a  lawfoU  act,  and 
they  were  compellable  to  doe  them. 
[lb]  Dicr.  Mkh.      [*]  And  yet  m  some  speciall  cose  an  estate  may  be  granted 
7*8  Flit.        by  copie.  by  one  that  is  not  dominuspro  tempore,  nor  that  hath 

any  thing  in  the  manor.  As  if  the  lord  of  a  manor  by  hie  wiH 
in  writing  devised),  that  his  executor  shall  grant  the  customary 
tenements  of  the  manor  according,  to  the  custome  of  the  manor 
for  the  pakaent  of  his  debts,  and  dieth,  the  executor  haring 
nothing  in  the  manor,  may  make  grants  according  U>  the 
cuslome  of  the  manor  (6). 


rn  4  Co.  *4- 

T.  99  Mi* 
intrr  Rous  Ac 
Artots. 


Maoiicripu 


tohich  mannor  there  is  a  custome*  tohkh  hath  beene 

used  time  out  of  minde  of  man,  fyc"    Of  this  custome  here 

spoken  of  there  be  three  supporters.    The  first  is  time,  and  that 

must  be  out  of  memory  of  mau,  which  is  included  within  this 

[<]  Vid.  4  Co.    word  (custome)  so  as  copihoM  cannot  begin  at  this  day.  \f\  The 

»4- inter  Murrel  second  supporter  is,  that  the  tenements  be  parcell  of  the  manor 

&  bm.t  .  OT  w^t^n  tj^  mtoo,.,  whieh  appeares  by  these  words  oiLMetm, 

that  certaine  tenants  toithin  the  same  mannor,  Sfc.  The  third 
supporter  is,  that  it  hath  beene  demised  and  demisible  b?  copie 
or  court  roll ;  for  it  need  not  be  demised  time  out  of  mmd  by 
copie  of  court,  but  if  it  be  demisible  it  is  sufficient.  For  ex- 
ample :  if  a  copihold  tenement  escheat  to  the  lord,  mid  the 
lord  keepeth  it  in  his  hands  by  many  yeares,  during  tins  time 
it  is  not  demised  but  demisible,  for  the  lord  hath  power  to 
demise  it  againe  (7). 


C.C.  Guu  and  Rey.  HiLtQEte.  Sir  Peter  Carem's  case.  More,  1 47 '•  Vkk 
tamen  H.  14  Eliz.  ibid.  95,  the  case  of  Com.  Oxon.  contra.  Hal.  MS&— 
Accord,  that  the  lord  pro  tempore  may  grant  in  reversion,  where  reversions 
are  grantable  by  copy.  See  Cro.  Eliz.  66.  2  P.  Wins,  is  a,  and  the  case  of 
Lade  and  Barker  in  a  New  Abr.  684.  See  also  the  subject  enlarged  upon  in 
Gilb.  Ten.  3d  Lond.  edit.  304.— [Note  390.] 

(5)  If  copyholder  surrenders  to  disseisor  to  the  use  of  I.  S.  disseisor  inatf 
admit  him,  if  the  surrenderor  be  a  copyholder  in  fee  \  but  otherwise  it  is,  if 
he  be  only  copyholder  for  life,  as  it  *seems,  for  it  is  a  new  grant.  P«  41  Efi* 
B.  11.  Martyn  and  Rem.    Hal.  MSS.— See  Gilb.  Ten.  3d  Lond.  edit.  aoi.— 

[Note  391  •]  .  .       r       A 

(6)  If  heir  before  assignment  of denser  grants  copies,  it  mill  not  bind  the  wje. 
P.  28  Eliz.  B.  R.  Rous  and  Arters.  Hal.  MSS.— See  further  a* to  the  per- 
sons by  whom  copyhold  estates  may  be  granted,  in  Vin.  Abr.  Copyhold,  & 
and  Com.  Dig.  Copyhold,  C.  3.  9  Gilb.  Ten.  203.— [Note  39*.] 

(7)  What  thing  destroys  the  custom  of  granting  a  copyhold.     One  is  less& 
for  Ufe,  or  tenant  in  tail  of  a  manor ;  a  copyhold  escheats ;  and  lessee  arte*** 


LA.  C.  9.  Sect.  7$.     Of  Tenant  by  Copie.         [58.  b, 

«  JFItg  trig  of  the  lord  according  to  the  customed  So  as  he 
b  net  a  bare  tenant  at  trill,  bat  a  tenant  at  will  according  to 
fe  eattome  of  the  manner,  as  shall  be  spoken  more  hereafter 
fc  this  Chapter. 


Gsrfot**  tenement*"   What  things  may  be  granted  by  copy,  (1ib.Ab.49e.) 
aoessary  to  be  known*.    First  a  manor  may  be  granted  by  1 1  Co.  17. 
^TJ  (8).    Secondly,  underwoods  without  the  soile  may  be  Sir  H-  Ne^II's 
granted  by  copy  to  one  and  to  his  heires,  and  so  may  the  ^n|4efCI^' 
herbage  or  vesture  of  land.     Thirdly,  generally  all  lands  and  &  Javier,  °° 
'   within  the  manor  and  whatsoever  concerneth  lands  or 
may  be  granted  by  copie :  as  a  faire  appendant  to 
lor  may  be  granted  by  copy,  &c.  (9). 

*  Censuetudines"    This  word  consuetudo  being  derived  £  con- 
properly  signifieth  a  custome,  as  here  Littleton  taketh 

it: 


in  teM  moires  lease  Ar  yean  of  the  copyhold.  Though  quoad  himself  the  custom 
jo  gome,  yet  quoad  Me  issue  or  reversioner  the  custom  is  not  gone.  So  His  in 
cmse  of  a  husband  seised  in  right  of  his  wj/e.  P.  38  Elis.  B.  K.  Conesby  and 
sYwsry  And  accordingly  agreed  per  curiam  P.  1650,  in  Cremer  and  Burnet. 
But  vid.  contra  M.  14  Car.  B.  R.  Crook,  ru  82,  in  Lee's  case.  Copyholder 
swrrewiers  to  the  use  of  the  lord,  who  makes  a  lease  of  the  manor  and  of  this 
Umiwunt  by  name.  Muled,  that  the  tenement  is  stiu  grantable  by  copy ;  Jar 
it  fosses  vnth  the  manor,  and  so  continues  demisable*  Tr.  10  Car.  Crook,  n*  4. 
Lee  end  Boothby. — The  king  is  seised  qfa  copyhold  manor,  the  copyhold  escheats, 
ami  the  king  makes  lease  for  years.  Ruled,  that  though  the  lease  is  good,  yet 
e/ter  the  term  the  copyhold  is  grantable  by  copy,  because  the  grant  doth  not 
emeer  to  a  double  intent  in  the  case  of  the  king.  P.  1650.  Cremer  and  Burnet. 
Hal.  IKS. — See  Conesby  and  Ruskey  in  Cro.  Eliz.  459.  Cremer  and  Burnet 
m  Sty.  266.  and  2  Ro.  Abr.  196*  pi.  34,  and  Lee's  case  in  Cro.  Cha.  521. 
W.  Jo.  449,  and  1  Ro.  Abr.  498.  pi.  1 .  See  also  the  observations  on  the  two 
latter  cases  in  Yin.  Abr.  Prerogative,  G.  c.  pi.  3,  4.  See  further  on  the 
destruction  of  copyhold  estates  in  Com.  Dig.  Copyhold,  B.  3.  and  L.  and 
Viav  Abr.  Copyhold,  R. — [Note  393.]=Taofield  says,  in  the  Exchequer, 
■s  case  was  adjudged  in  18  El.  Copyhold  escheats  to  the  lord ;  lord 
lease  for  3  years  by  indenture,  and  after  end  of  that  term  he  granted. 
>y ;  and  ill,  because  the  prescription  is  gone,  which  is,  that  it  was 
and  all  time  was  demisable  by  copy  ;  but  notwithstanding  the  escheat 
.  the  p—rossion  in  the  lord, »  demise  by  copy  after  this  is  coed,  for  then  die 
prescription  holds  place.    '*  If  lord  of  a  manor  leases  copyhold  land  by  inden- 

*  tore,  reserving  rent  and  all  other  services  due  and  accustomed  within  the 
m  same  manor,  wis  is  a  good  reservation  for  all :  and  the  nature  of  the  copy- 

*  hsid  is  altered  for  the  time,  and  after  the  term  ended  this  shall  be  copyhold 
~       *     as  before.    Molyneux,  serj.  thinks  that  if  copyhold  escheat  to 

the  manor,  or  otherwise  comes  to  the  hands  ot'  the  lord  only  to 
;,  now  he  cannot  make  such  lands  copyhold  again,  in  regard  that 
>nce  extinguished  in  the  seigniory :  but  the  opinion  of  Fitzherbert 
contrary ;  and  it  seemed  to  him  that  if  he  demised  them  by  copy 
copyhold  is  revived ;  for  the  unity  of  possession  never  destroys 
i.n  French's  MSS.  Rep.  Temp.  Elis. 
^te  2,  supra. 

are  grantable  by  copy.     P.  43  EKz.  B.  R.     Sands  and  Drury 
Hal.  MSS. — See  as  to  the  case  here  cited  by  lord  Hale,  Vin. 

Jjld,  E.  pi.  1.     See  also  as  to  things  grantable  by  copy,  Vin.  Abr. 

and  Com.  Dig.  C.  1. — [Note  394.J 


*  bjr  cop] 
demised  t 


,58.b.59.  a]     Of  Tenant  by  Copte.    L.  1.  C.9.  Sect7£ 


it :  but  in  legall  undemanding  it  signifieth  also  tolles,  murage, 
RegbtF.N.B.  pontage,  parage,  and  such  Jike,  newly  granted  by  the  king; 
•T&- P-  and  therefore  when  the  king  grants  such  things,  the  words  be, 

«- „*i.i„         Concessimus,  tec.  in  auxiUum  villa  pnedict'  paviand,  ice.  con* 
Jra.,U-       Wme.  Jlcripta.,  viz.  de  jucluJmnnagS Sfc. 
Bract.  Jib.  s*  And  it  was  an  article  of  the  justices  in  eire  to  inquire  de  nods 

i»7«  censuetudmibus  levatis  in  regno,  sive  in  terrd,  sive  in  aqud,  tt 

Jleu.  lib.  i.       ^^  eag  foxrw*  #  «# .  where  consuetudo  is  taken  for  tolles  and 
cap' ,0#  such  like  taxes  or  charges  upon  the  subject. 


A 


Sect.  74. 

ND  such  a  tenant  may  not  alien  his  land  by  deed,  for  then  ike  lord 
may  enter  as  into  a  thing  forfeited  unto  him.  But  if  he  will  alien 
is  land  to  another,  it  behooeth  him  after  the  customs  to  surrender  the 
tenements  in  court,  frc.  into  the  hands  of  the  lord,  to  the  use  of  Mm  (a) 
that  shall  have  the  estate,  in  this  forme,  or  to  this  effect. 

A.  ofB.  commeth  into  this  court,  and  surrendreth  in  the  same  comrt 
a  mease,  frc.  into  the  hands  of  the  lord  (in  manus  domini),  to  the  use  of 
C.  of  D.  and  his  heires,  or  the  heires  issuing  of  his  body,  or  for  terme 
of  life,  §fc.  And  upon  that  commeth  the  aforesaid  C.  of  D.  and  taheth 
of  the  lord  in  the  same  court  the  aforesaid  mease,  fyc  To  have  and  to 
Hold  to  him  and  to  his  heires,  or  to  him  and  to  his  heires  issuing  of  his 
body,  or  to  him  for  terme  of  life,  at  the  lord's  will,  after  the  custom  of 
the  manor,  to  do  and  yeeld  therfore  the  rents,  services  and  custom** 
thereof  before  due  and  accustomed,  frc.  andgiveth  the  lord  for  afm,§r% 
and  maheth  unto  the  lord  his  fealty,  frc. 

(i  Ro.  Abr.  u    JND  such  a  tenant  may  not  alien  his  land*  tfc? 

509.)  F59.n  ^n<*  t^*8  '*  ***  true  m  case  °f  alienation  (x\  but 

lib.  imr»t  131.  I         *  I  when  a  man  hath  but  a  right  to  a  copihold,  he  may 

*  9°'J^  h*.  release  it  by  deed  or  by  copie,  to  one  that  is  admittrf 

inter  Jute  &         .         _    ,     -       ,  x       *  *       *     '  ^^T 

Qoeinton.  '«****  de  facto  (2). 

"Alien 


(a)  Copyholder  mortgagee  his  copyhold  on  condition  of  payment,  and  he 
surrenders  into  the  hands  of  the  lord  to  the  same  intent,  and  afterwards  the 
condition  is  performed ;  and  it  was  held  by  the  justices  that  heis  now  tenant 
by  the  copy,  as  he  was  before,  without  new  admission.  But 
says  that  lord  Wentworth  hath  a  manor  in  which  are  copy] 
when  such  mortgage  is  made  that  he  shall  not  become 
without  new  admittance.  Mead,  J. :  Then  he  does  against" 
surrender  to  him  was  only  on  condition,  which  being 
render  is  as  null,  and  he  immediately  copyholder  againv— ] 
temp.  Eliz. 

(1 )  Parceners  of  copyhold  cannot  male  partition  without  the 
P.  41  Eliz.  B.  R.     Fuller  and  Terry.     Hal.  MSS.— The 
1  Ro.  Abr.  509.  pi   1,2,  but  the  points  there  are  diffiVsjstU  '  V 

(2)^  If  copyhold  is  granted  to  A.  and  B.  who  are  adqftomi,  A. 
B.  without  fine  or  surrender.    Adjudged  P.  19  Jac.  entered  H. 


L.l.  C.9.  Sect.74.      Of  Tenant  by  Copie.         [59.  a. 

"-  Alien  by  deed."  Here  it  appeareth  by  Littleton,  that  there 
must  be  an  alienation  ;  for  the  making  of  the  deed  alone,  un- 
lene  somewhat  passe  thereby,  is  no  forfeiture.  As  if  he  make 
a  charter  of  feoffment,  or  a  deed  of  demise  for  life,  and  make 
no  livery,  this  is  no  forfeiture,  because  nothing  paaseth,  and 
therefore  no  alienation  (3)  ;  but  otherwise  it  is  of  a  lease  for 
jeares(4> 

'•Forfeited 

C  B.  Wate  and  Pretty.  So  he  may  release  condition.  T.  a  Jac.  But  if  he 
rebate  to  ditseitor,  it  is  holden  void;  but  he  may  release  all  hit  right  to  him 
W10  u  admitted.  M.  5  Car.  C.  B.  per  curiam.  Hal.  MSS. — See  ace.  Wase 
and  Pretty  in  Winch.  3,  and  s.  p.  ace.  by  the  court  in  Hetl.  150.  See  further 
as  to  the  effect  of  a  release  on  a  copyhold,  Vin.  Abr.  Copyhold,  Z.  a.  and 
Com.  Dig.  Copyhold,  I.  i.— {Note  306.] 

(3)  But  according  to  Rolle,  though  livery  is  not  made,  the  feoffment  is 
a  forfeiture,  if  there  be  a  letter  of  attorney  to  deliver  seisin,  because  then  the 
feoffee  may  at  any  time  perfect  the  conveyance:  and  he  thinks,  that  lord 
Coke  ought  to  be  understood  with  this  distinction.  1  Ro.  Abr.  508.  pi.  1 3,  J  3. 
However,  the  distinction  in  Rolle  may  be  doubted,  for  the  criterion  of  for- 
feiture of  a  copyhold  by  alienation  seems  to  be  the  actual  pasting  of  an 
unlawful  estate  to  the  lord's  prejudice,  and  in  the  case  of  the  feoffment  no 
interest  can  pass  till  livery  ;  nor  is  it  strict!  v  true,  that  the  feoffee  may  at  any 
time  perfect  the  conveyance,  for  it  is  possible,  that  before  livery  the  feoffor 
may  revoke  the  power  of  attorney,  or  the  attorney  may  die  or  refuse  to  execute 
his  authority.  See  further  on  this  subject,  3  Leon,  log,  and  Godb.  969. — 
[Note  397] 

(4)  The  plural  number  is  here  significant ;  for  a  lease  for  one  year  is  not 
a  forfeiture,  such  lease  by  copyholder  being,  as  lord  Coke  in  another  place 
writes,  warranted  by  the  general  custom  of  the  realm.  4  Co.  26.  See  also 
sec  o  Co.  75.  b.  W.  Jo.  24Q,  and  Liu.  Rep.  333.     See  also  t  And.  193,  and 

ipears  that  it  was  once  doubted)  whether  to 
ut  the  lord's  license,  &  particular  custom  was 
nnotation  is  by  lord  Hale.  Vid.  at  tofor- 
t  lettee  of  a  manor  for  five  yeart ;  copyholder 
(hold  to  A.  and  hit  heirs.  Ruled,  that  this 
if  after  the  term  he  who  hath  the  fee  of  the 
amounts  to  a  new  grant.  T.  31  Jac.  C.  B. 
terinfee  makes  hate  for  a  year,  and  to  de 
he  copyholder,  except  one  day  at  the  end  of 
!  to  be  a  forfeiture ;  and  to  if  it  was  by  cove- 
too  yeart,  and  the  exception  of  a  day  doth  not 
I.  Bulttr.  n.  soi.  Hamlert  and  Hamlen. 
I  and  Wetton. — Copyholder  maket  lease  by 
day  by  another  maket  another  lease  for  one 
and  to  a  third  Uate  by  a  third  indenture  for 
1  surrenders  to  the  steward  to  the  ute  of  the 
y  several  indentures,  and  two  days  interpote 
the  beginning  of  another,  it  it  a  forfeiture, 
wot  not  found.  3.  Though  he  turrenderi  to 
shall  be  adjudged  to  be  in  point  offorfeiture, 
7  Car.  B.  R.  n.  15.  Matthew  and  Whetton. 
ed  by  lord  Hale  in  Winch.  66.  W.  Jo.  41, 
jooks  the  name  is  different.  See  the  second 
1  1  Bulstr.  315,  and  the  fourth  in  Cro.  Cha. 
508.  pi.  10.— It  is  observable,  that  accord- 


[' 
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"  Forfeited  unto  him"  This  adjective  in  Latine  isjbrisfiutus. 
the  verbe  isjorisfacere,  and  the  nowne  foris/acturtu  They  are- 
all  derived  rfjores,  (that  is)  extra,  andjacere,  quasi  dkeret, 
extra  legem  sen  consuetudinem  facere,  to  do  a  thing  against  or 
without  law  or  custome;  and  that  legally  is  called  a  forfeiture. 
Littleton  useth  this  word  but  once  in  all  his  booke.    What  shall 

[fc]  4  Co.  inter    be  said  [i]  forfeitures  of  copiholds  you  may  read  at  large  in  my 

fe.  cop.  bold         Reports  (5). 

cases,  91*  83* 

15.  «7»  s3.    8  Co.  9«.  99,  too.    9  Co.  75.  107.    10  Co.  131. 

[I]  Bract,  lib. s.  « In  court."  [J]  This  is  the  generall  custome  of  the  realme. 
cap.  8.&  lib.  4.  |iiat  every  copiholder  may  surrender  in  court,  and  need  not  to 
ft.'ii'*"*  »»eage  any  custome  therefore.  So  if  out  of  (l  Ro.  Abr.  500. 
Gilb.  Ten.  951.    court  he  surrender   to  the  lord  nimselfe,  he  900.76.) 

need  not  alledge  in  pleading  any  custome.    But 

if  he  surrender  out  of  court  into  the  hands  of  the  lord  by  the 

hands  of  two  or  three,  &c.  copiholders,  or  by  the  hands  of  the 

bayliffe  or  reeve,  &c.  or  out  of  court  by  the  hand  of  any  other, 

these  customes  are  particular,   and  therefore  he  must  plead 

them  (6). 

[m]  Bract,  lib.  4.       [m]  Bracton,  lib.  4,  foL  309,  speaking  of  these  kind  of  cus- 

lib  9°*&8        tomary  tenants,   saith,    Dare  autem   non  possunt   tenementa 

14  h!"^"**"  nta»   nec   **  cau*&  donationis  ad  alios  trans/erre  non   magis 

qudm  villani  puri;  et  unde  si  transferre  debeant,  re' 
50  H  stituant  *3»  ea  domino  vd  ballivo,  et  tpsi  ed  tradant  aim 
k  I  i n  villenagium  tenenda.  But  although  it  be  incident 
to  the  estate  of  a  copihold  to  passe,  a9  our  author 
fj]  Coram  rege  saith,  by  surrenders,  [b]  yet  so  forcible  is  custome,  that  by  it 
iu    I'h*"8"     a  ^^old  an<*  inheritance  may  also  passe  by  surrender  (1) 

Huntingfield's  case.    3  E.  3.  Corona,  310.     1 1  H.  4.  83.  per  Thoraing. 

(without 


ing  to  the  third  case  cited  by  lord  Hale  a  mere  covenant  that  the  lessee  shall 
enjoy  for  a  second  year  is  a  forfeiture;  but  the  second  case  and  other 
authorities  are  to  the  contrary;  because,  though  in  general  a  covenant 
amounts  to  a  lease,  yet  it  seems  harsh  to  give  such  a  construction,  where 
a  lease  amounts  to  a  forfeiture,  and  the  intention  of  the  parties  may  have 
effect  by  way  of  agreement*  See  Cro.  Jam.  311,  and  2  Keb.  367.  See 
further  as  to  leases  by  copyholders  and  forfeiture  on  that  account,  New  Abr. 
tit.  Leases,  I.  6.  Vin.  Abr.  Copyhold,  G.  c.  H.  c— [Note  398.] 

(5)  See  also  tit.  Copyhold,  in  Vin.  Abr.  D.  a  to  E.  d.  2.     New  Abr.  L.  and 
Com.  Dig.  M. 

(6)  Nota,  by  RoUe  surrender  into  the  hands  of  the  stewards,  though  out  of 
the  court,  is  good  without  custom.     M.  24  Car.  B.  R.    Baker  and  jDcnham*    I 
Hal.  MSS. — See  ace.  1  Ro.  Abr.  500.  pi.  3.  4  Leon.  111.1  Salk.  184.    Soma'  J 
make  a  distinction  between  stewards  by  deed  and  stewards  by  parol,  an4  * 
think  that  only  the  former  can  take  surrenders  out  of  court.     Godfc    \4*? 
and  1  Ld.  Raym.   159.     But  this  distinction  has  been  frequently  denirf, 
and  indeed  seems  unsupported  by  any  good  reason./  Cro.  Jam.  526.     Coo* 
Rep.  85. — [See  also  4  East,  271.     55  Geo.  3.  c  192,  and  Watk.  Cop.J~**\ 
[Note  399.] 

(1)  M.  9  Jac.  C.  B.  n.  5.  D.  D.    Wilde  and  Francis.   Adjudged  accordingly, 
and  the  admittance  is  tenendum,  but  not  ad  voluntafem  domini.     Hal.  MSS. — 
Vid.  ace.  ante  49.  a,  and  note  6,  there,  and  also  the  books  cited  in  Blackst. 
law  Tr.  8vo.  ed.  v.  1.  p.  144.    From  these  authorities  it  flaoeaife  that  estates 

held 
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(without  the  leave  of  the  lord)  in  his  court,  and  be  delivered 
over  by  the  baily  to  the  feoffee,  according  to  the  forme  of  the 
deed,  to  be  inroued  in  the  court  or  the  like. 

«  A.  B.  commeth  into  this  court,  and  surrendreth,  SfC.n  Here 
Littleton  putteth  an  example  of  a  surrender  in  court,  and  in 
this  example  three  [c]  things  are  to  be  observed.  M  Vide  4  Co. 

First,  that  the  surrender  to  the  lord  be  generall  without  j.mer  le^Vf * 
expressing  of  any  estate  (2),  for  that  he  is  but  an  instrument  to       copihoida. 
admit  Cesty  a  que  use,  for  no  more  passeth  to  the  lord,  but  to 
serve  the  limitation  of  the  use  (3) ;  and  Ce*  que  use,  when  he  is 
admitted,  shall  be  in  by  him  that  made  the  surrender,  and  not 
by  the  lord  (4). 

Secondly,  if  the  limitation  of  the  use  be  general),  then  Ce* 
que  use  taketh  but  an  estate  for  life,  and  therefore  here  Littleton 
expresseth  upon  the  declaration  of  the  use,  the  limitation  of  the 
estate,  viz.  in  fee  simple,  fee  taile,  &c 

Thirdly,  the  lord  cannot  grant  a  larger  [d]  estate  than  is  [d]  Mich.  *  & 
expressed  in  the  limitation  of  the  use.    Littleton  here  putteth  3  Ph-  &  M  iu 
his  case  of  one.     If  two  joyntenante  be  of  copihold  lands  in  fee,  STtStoowrt 
and  the  one  out  of  court  according  to  the  custome  surrender  ,»n  Constable's 
his  part  to  the  lord's  bands,  to  the  use  of  his  last  will,  and  by  case  of  Picken- 
his  will  deviseth  his  part  to  a  stranger  in  fee,  and  dyeth,  and  at  ham  in  Nor- 
the  next  court  the  surrender  is  presented,  by  the  surrender  and  folke- 
presentment  the  joytoture  was  severed,  and  die  devisee  ought  to 

be 


held  by  copy  of  court  roll,  but  not  at  the  mil  of  the  lord,  have  been  deemed 
freehold  estates  as  well  by  others  as  by  lord  Coke,  and  in  order  to  dis- 
tinguish them  from  the  ordinary  kind,  have  been  denominated  customary 
freeholds.  In  consequence  of  the  prevalence  of  this  notion,  a  considerable 
number  of  such  tenants  some  few  years  ago  claimed  a  right  of  voting  as  free- 
holders at  the  election  of  knights  of  the  shire.  This  gave  occasion  to  a  short 
tat  most  excellent  treatise  on  the  subject,  in  which  the  learned  author  traces 
the  origin  of  lands  held  in  this  peculiar  way,  and  proves  by  the  most  clear 
and  forcible  arguments,  that  though  these  tenures  in  some  respects  resemble 
freeholds,  they  are  in  truth  nothing  more  than  a  superior  kind  of  copyhold, 
(8ee  however  Vaughan  v.  Atkyns,  5  Burr.  2764.  Gall  v.  Noble,  Cartn.  43. 
Ferryman's  ca.  5  Co.  84.     And  see  3  Burr.  1 275 ;  2  Ves.  300.)    Soon  after  the 

C cation  of  this  treatise,  the  doctrine  inserted  in  it  received  confirmation 
an  act  of  parliament,  declaring,  that  no  person  holding  by  copy  qf  court 
nil  should  be  entitled  to  vote  at  the  election  of  knights  of  the  shire.     See 
.  Law  Tr.  8vo.  ed.  v.  1.  p.  105,  and  31  G.  2.  c.  14. — [Note  400.] 
Copyholder  Jbr  life  surrenders  to  the  use  of  D.  the  lord  accepts  the  sur~ 
\mm  admits  D./or  his  life,  who  dies.     Adjudged,  that  the  surrenderor 
it  lunoe  the  land,  hut  the  lord,  Jbr  he  toko  surrendered  had  not  any  rever- 
LAaf  if  copyholder  surrenders  to  the  use  of  B.  there  on  B's  death  the 
■Mir  shall  have,  fir  he  hath  the  remainder.    M.  6  Car.  B.  R.  Crook, 
\    &ng  and  Lord.    Hal.  MSS.— See  Cro.  Cha.  204,  and  S.  C  1  Ro. 
[Jjfti*    *  Ro.  Abr.  462.      See  9  Co.   107.     Vin.  Abr.  Copyhold,  P. 
>S.68.     1  Salk.  188,  and  Gilb.  Ten.  3d  Lond.  ed.  257.— [Note  401.] 

(3)  See  post.  62.  a,  and  Jefferies's  case  cited  from  Wils.  in  note  1. 

(4)  Ace.  by  Wilmot,  justice,  in  3  Burr.  p.  1543 ;  and  see  further  as  to 
s,  Yelv.  223.    4  Co.  2?.  b.     Com*  Dig.  Copyhold,  F.  14,  and  Gilb.  Ten. 

Lond.  ed.  257. 

-  e-   «--.•'  S  2 
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be  admitted  to  the  moitie  of  the  lands,  for  dow  by  relation  the 
state  of  the  land  was  bound  by  the  surrender  (5). 

"  Into  the  hands  of  the  lord  (in  manus  domini)."  Dminus 
[«]  Fleta.lib.  a.  ^anerii,  the  lord  of  a  manor,  is  described  [e]  by  Fleta,  as  he 
c.  65  &  71.         ought  to  be,  in  these  words :  In  omnibus  autem  et  supra  omnia 

decet  qu  emit  bet  dominion  verbis  esse  veracem,  et  in  opertbus 
fidelem,  Deum  et  justitiam  amantem,Jraudem  et  peccatum  adieu* 
tern,   voluntariosque,  malevolos,  et  injuriosos  contemnentem,  et 
apud  proximos  pietatem  vultumque  motibilem-  eb<$lenum ;  ipsius 
enim  interest  potius  consilio  quhm  virions  uti,  propriove  aroitrio. 
Non  cujuslibet  voluntarii  juvenis  menestralli,  vel  adulatoris,  sea 
jurisperitorum  virorum  fidelium  et  honestorum,   et  in  jiuribw 
expertorum,  consilio  debet  Javere.     Qui  bene  sibi  vuU  disponere 
et  JamUia  sua*  scire  veram  executionem  terrarum  suarum  neces- 
sarium  erit,  ui  perinde  sciat  quaniitatem  suarum  JacuUatum  et 
Jinem  annuarum  expensarum,    And  the  residue  is  fit  for  every 
lord  of  a  mannor  to  know  and  follow,  which  were  too  long  here 
to  be  recited ;  only  his  conclusion,  having  spoken  of  the  lord's 
revenue  and  expences,  I  will  adde,  Qtue  omnia  distincte  scri- 
bantur  in  membranis,  ui  perinde  sagacius  vitam  suam  disponat  el 
facilius  convincat  mendacta  compostariorum. 
If]  See  mere  [/]  If  the  lord  of  the  manor  for  the  time  being  be  lessee 

of  this  4  Co.  ^  for  life  or  for  yeares,  gardian,  or  any  that  hath  any  particular 
ho!dtlTHnfTji  !nteSrest>  or  tenant  at  will  of  a  manor,  (all  oPwhich  are  accounted 
Rot  *854.  " ' m  *aw  domini  pro  tempore  J  and  doe  take  a  surrender  into  his 
inter  Shapland  hands,  and  before  admittance  the  lessee  for  life  dyeth,  or  the 
&  Ridler  in  repl.  yeare's  interest  or  custody  doe  end  or  determine,  or  the  will  is 
in  Cora.  Banco,  determined,  though  the  lord  commeth  in  above  the  lease  for 
ea^duTin «?  life  or  for  y«»res,  the  custody  or  other  particular  interest  or 
cage  adjudged,  tenancy  at  will,  yet  shall  he  be  compelled  (6)  to  make  admit- 
(Cro.  Jam.  98.  tance  according  to  the  surrender ;  and  so  was  it  holden  in 
6  Co.  60.  b.)       17  jHiz.  m  the  earl  of  Arundel's  case,  which  I  my  selfe  heard. 

"  And  giveth  the  lord  for  a  fine!*  For  the  signification  of  this 
word  (fine)>  Vide  Sect.  174.  18a.  194.441. 

Of  fines  due  to  the  lord  by  the  copiholder,  some  be  by  the 
change  or  alteration  of  the  lord  (7),  and  some  by  the  change  or 
alteration  of  the  tenant.  The  change  of  the  lord  ought  to 
be  by  the  act  of  God,  otherwise  no  fine  can  be  due ;  but  by 
the  change  of  the  tenant,  either  by  the  act  of  God,  or  by  the 

act 


(5)  M.  3  Jac.  B.  R.  Crook,  n.  30.  Porter  and  Porter.  Hal.  MSS.—See 
Cro.  Jam.  100,  by  which  the  case  appears  to  have  been  adjudged  according  to 
lord  Coke's  doctrine  of  relation.  See  further  as  to  the  relation  of  surrenders 
in  Vin.  Abr.  Copyhold,  T.  b. 

(6)  Nota,  ruled,  that  action  on  the  case  doth  not  lie  against  the  lord  ^9 
refuses  to  admit,  but  the  remedy  is  to  compel  him  in  chancery.  P.  1 3  Jac.  B.  R- 
Crook,  n.  1.  Ford  and  HosJctns.  Hal.  MSS.—See  Qro.  Jam.  368,  and  S.  C. 
Mo.  843.  2  Bulstr.  336.  But  it  is  said  to  have  been  adjudged,  that  though 
surrenderee  cannot  have  action  on  the  case  against  .the  lord  for  refusing  to  i 
Admit,  yet  the  surrenderor  may.     3  Bulstr.  f|7,—r[Note  40a.] 

(7)  Vid./or  tallages  in  Wales  on  change  oftkeiortl,  34  H.  8.  c.  a6.  Hal.MSS.  ! 
—See  Sect.  93.—  [See  also  Watkins  on  Copyholds,  3d  edit.] 
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act  of  the  party,  a  fine  may  be  due:  for  if  the  lord  doe  alledge 
a  custome  within  his  manor  to  have  a  fine  of  every  of  his  copi- 
holders  of  the  said  manor  at  the  alteration  or  change  of  the 
lord  of  the  mannor,  be  it  by    alienation,  demise,  death,  or 
otherwise ;  this  is  a  custome  against  the  law,  as  to  the  altera- 
tion or  change  of  the  lord  by  the  act  of  the  party,  for  by  that 
meanes  the  copiholders  may  be   oppressed   by  multitude  of 
fines,  by  the  act  of  the  lord.     But  when  the  change  groweth 
by  the  act  of  God,  there  the  custome  is  good,  as  by  the  death 
of  the  lord.    And  this,  upon  a  case  in  the  chancery  [g]  referred   M  T.  219  El'*- 
to  sir  John  Popham  chiefe  justice,  and  upon  conference  with   bet!Je?!e  thef 
Anderson,  Penam,  Wahnesleu,  and  all  the  judges  of  Serjeants  Inn  ™%  mannor  of 
in  Fleet  Street,  was  resolved,  and  so  certified  into  the  chancery.  Gilcraiae  in  the 
But  upon  the  change  or  alteration  of  the  tenant  (8),  a  fine  is  countyof  North- 
due  unto  the  lord.  uroberiand,  aud 

Of  fines  taken  of  copiholders  some  be  certaine  by  custome,  and  ^"!*i!T °"g  L°S 

,     .  .        ir«/»         i      •   »    •   *      •         .  oi  toe  manor*  in 

some  be  incertame,  but  that  fine,  though  it  be  mcertus,  yet  must  chancrrie. 

it  be  rationabilis.     And  that  reasonablenesse  shall  be  discussed  (i  i  Co.  44.  a. 

by  the  justices  upon  the  true  circumstances  of  the  case  appearing  Cro.  Cha.  196. 

unto  them;  and  if  the  court  where  the  cause  dependeth,  ad-  aK0.Abr.578.) 

judgeth  the  fine  exacted  unreasonable,  then  is  not  the 

[60 ."I  fc?"  copiholder  compellable  to  pay  it  (1).     And  so  was 

a.  J  it  adjudged :  [h]  for  all  excessiveness  is  abhorred  in  [hi  Pasch. 

law.     See  more  concerning  fines  of  copiholders  in  my  *  ^MC- ,n  c°n>. 

Reports  [*],  which  are  so  plainly  there  set  downe,  as  they  need  joJ^'Sj^  45, 

not  be  rehearsed  here.  &  Brady. 

[i]  4  Co.  the  cases  of  copiholds. 


(8)  See  Vin.  Abr.  Copyhold,  W.  b.  See  also  much  curious  learning  on  this- 
subject  in  the  case  of  the  earl  of  Bath  and  Abney  in  1  Burr,  page  206.  In 
that  case  the  court  held,  that  the  executor  of  a  copyholder,  for  a  long  term 
of  years,  was  compellable  to  be  admitted  and  to  pay  a  fine.  The  great  point 
of  the  case  was,  whether  a  fine  became  due  on  every  change  of  the  tenant,  or 
on  change  of  the  estate  only. — [Note  403.3 

(1)  What  shall  be  a  reasonable  fine.  Two  years  and  an  half  of  racked  rent 
adjudged  unreasonable;  and  a  year  and  an  half  is  sufficient,  T.  6  Car.  B.  R. 
Crook,  n.  8.  Dow  and  Golding.  Two  years  value  of  racked  rent  adjudged  un- 
reasonable.  2.  He  who  would  take  advantage  of  a  forfeiture  for  nonpayment 
of  a  fine  uncertain,  ought  to  assess  a  reasonable  fine,  and  prefix  a  day  ana  place 
teithin  the  manor  for  payment  qfit.  Otherwise  non-payment  is  not  a  forfeiture. 
3.  If it  be  doubtful  whether  the  fine  be  reasonable  or  not,  non-payment  is  not  a . 
forfeiture.  M.  6  Jac.  C.  B.  u.  5.  D.  D.  WiUowes  case.  Vide  (amen,  for  if  in 
troth  it  be  reasonable,  non-payment  at  tfie  day  prefixed  has  been  held  a  forfeiture. 
M.  1650.  Parker's  case. — Custom,  that  copyholder  shall  pay  a  fine  of two  years 
nnt  or  under,  held  good.  M.  10  Jac.  B.  R.  2  Bulstr.  n.  23.  Allen  and 
Abraham.    But  M.  30,  37  Eliz.  A.  B.  n:  148,  in  Green  and  Bury,  it  was  ruled 

*  for  the  uncertainty.  Hal.  MSS. — See  the  first  case  in  Cro.  Cha.  196,  the 
4  >nd  in  13  Co.  3,  the  third  in  2  Bulstr.  32,  and  the  fourth  in  2  Ro.  Abr.  265, 
pi  1.  Note,  that  in  the  case  in  which  two  years  rack  rent  was  deemed  an 
V  vasonable  fine,  the  admittance  was  on  an  alienation  and  not  on  a  descent, 

•  I  that  on  a  descent  twa  years  value  is  generally  understood  to  be  reasonable. 
$  ■  Rep  temp.  Finch,  46 j~  ^tee  further  on  the  quantum  of  fines,  tit.  Copyhold, 
20  rin.  Abr.  A.  b.  Com.  Dig* '  H.  4,  and  New  Abr.  I.  3,  and  the  case  of  the 
«    of  Bath  and  Abney  to- 1  Burr,  page  206.— [Note  404.] 

s  3  Sect. 


(50.  a-]      Of  Tenant  by  Copie.     L.  1.  C.9.  Sect.75,76. 


Sect.  75. 

A  ND  then  tenants  are  called  tenants  by  copie  of  court  roUe ;  because 
**-*  they  have  no  other  evidence  concerning  their  tenements,  but  onely  the 
copies  of  court  rolles. 

11  WHEY  have  no  other  evidence."    This  is  to  be  understood 
(4  Co.  95.)  •*    of  evidences  of  alienation ;  for  a  release  of  a  right  by  deed 

a  copiholder  (that  commeth  in  byway  of  admittance)  may  have, 
and  that  is  sufficient  to  extinguish  die  right  of  the  copyhold, 
which  he  that  maketh  the  release  had  (2). 


Sect.  76. 

A  ND  such  tenants  shall  neither  implead,  nor  be  impleaded  for  their 
'*-*-  tenements  by  the  king's  writ.  But  if  they  will  impleade  others  for 
their  tenements,  they  shall  have  a  plaint  entered  in  the  lord's  court  in 
this  forme,  or  to  this  effect :  A.  of  B.  complaines  against  C.  of  D.  of 
a  plea  of  land,  viz.  ojone  messuage,  forty  acres  of  land,  four  acres 
of  meadow,  frc.  with  the  appurtenances,  and  makes  protestation  to  follow 
this  complaint  in  the  nature  of  the  king's  writ  of  assise  of  mordancester 
at  the  common  law,  or  of  an  assise  of  novel  disseisin,  or  formedon  in  the 
discender  at  the  common  law,  or  in  the  nature  of  any  other  writ,  frc. 
Pledges  to  prosecute  F.  G.  §fc. 

"  S  UCH 


(a)  Vid.  hicjbl.  59.  a.    A.  surrenders  to  the  use  of  B.  clearly  the  land  is 
bound  by  the  surrender,  but  B.  hath  nothing  in  the  land  tiu  admittance. 
M.  8  Car.  B.  R.    Burgoin  and  Spurting.     But  if  the  surrenderee  dies,  his  heir 
shall  be  admitted.    If  the  lord  accepts  rent  of  B.  it  is  a  good  admittance* 
M.  24  Car.  B.  R.    Baker  and  Denham.    A.  surrenders  to  the  use  of  B.  tvho 
before  admittance  surrenders  to  the  use  of  C.  and  C.  is  admitted.    Ruled,  that 
C.  takes  nothingjfor  B.  who  surrenders  hath  not  any  interest  to  surrender  till 
admittance.  24  Eliz.  Alderman  Dixes  case.     M.  6  Jac.  B.  R.  m.  n.  6.    Wilso 
and  JVoodhaU.    But  yet  it  hath  been  ruled  good,  Jbr  the  admittance  of  C.  shm 
be  implied  to  be  an  admittance  of  B.  first,  and  so  there  shall  be  priority 
M.  24  Car.  B.  R.     Baker  and  Denham.     P.  4]   Eliz.  C.  B.     Colckin  am 
Cohhin.    Vid.  T.  15  Jac.  B.  R.    2  Poph.  5.    Hal.  MSS — See  the  fire' 
case  in  Cro.  Cha.  273,  &  283,  and  1  Ro.  Abr.  473,  &500;  the  second  b 
Sty.  145;  the  fourth  case  in  Yelv.  144;  the  fifth  in  Cro.  Eliz.  662,  an 
1  Ko.  Abr.  499,  pi.  1.     See  further  as  to  the  subject  of  the  cases  in  thi 
annotation,  Com.  Dig.  Copyhold,  F.  11,  and  Vin.  Abr.  Copyhold,  U.  W.  T 
and  Q.  b.— [Note  405.] 


\ 


t 


L.  1.  C.  9-  Sect.  76.    Of  Tenant  by  Copie.  -  [60.  a.  60.  b. 


<c 


QUCH  tenants  shall  neither  implead,  nor  be  impleaded,  §c"   14 H.  4  34. 
This  is  evident,  and  needs  no  explanation.  adjudged  in 

parliament. 

"  But  iftheytviU  impleade  others,  they  shall  have,  &fc"    Put 
the  case  that  the  demandant  in  a  pleint  in  nature  of  a  reall 
action  recovereth  the  land  erroneously,  what  remedy  for  the 
party  grieved  ?     For  he  cannot  have  the  king's  writ  of  false  14H.  4.  34. 
judgement  (a)  in  respect  of  the  baseness  of  the  estate  and  tenure,   l  H.  5.  11. 
being  in  the  eye  of  the  law  but  a  tenant  at  will.   And  the  free-  Vcl*  N*  B;  lfl> 
liold  being  in  another,  he  shall  have  a  petition  to  the  lord  in  Faux  iudenlcnt. 

the  nature  of  a  writ  of  false  judgement,  and  therein  assigne  7  E.  4. 19. 

errors,  and  hare  remedy  according  to  law.  31  E.  4. 80. 

(4  Co.  si.  b.) 

*  Formedon  in  the  discender  at  the  common  fetu."  By  the  opi-  3  Co.  8, 9.  in 

nion  of  Littleton,  as  there  maybe  an  estate  taile  by  custome  with  Heydon'i  case, 

the  co-operation  of  the  statute  of  W.  2,  cap.  1,  so  may  he  have  J  c£  |a  j^'^ 

Ca formedon  in  discender ;  but  as  the  statute  without  a  Taile. 

60.~1  custome  extendeth  not  to  copiholds  (3),  so  a  ts*  cus-  (3  Co.  8.  b. 

b.  J  tome  without  the  statute  cannot  create  an  estate  tayle.  »  R0.Abr.838.) 
Now  it  is  not  a  sufficient  proofe,  that  lands  have  been 
granted  in  taile :  for  albeit  lands  have  antiently  and  usually 
beene  granted  by  copie  to  many  men  and  to  the  heires  of  their 
bodies,  that  may  be  a  fee  simple  conditionally  as  it  was  at  the 

.common  law.    But  if  a  remainder  have  been  limited  over  such  (1R0.Abr.506. 

estates  and  enjoyed,  or  if  the  issues  in  taile  have  avoided  the  '  Sid.  967. 314. 
alienation  of  the  ancestor,  or  if  they  have  recovered  the  ro'  us*717^ 
same  in  writs  of  formedon  in  the  discender,  these  and  such  like 

be  proofes  of  an  estate  taile.     [y]  But  if  by  custome  copihold  [y]  P.  39  EK*» 

n»y  be  intailed,  the  same  by  like  custome  by  surrender  may  jJl*Bill& 

be  cut  off(l) ;  and  so  hath  it  beene  adjudged,    [z]  Some  have  Customedeins 

le  manor  dc  OverhaJl  in  Essex.         31  Eli*.  Dler,  366.       33  Eli*.  Dier,  373. 
[%]  10  E.  3.  Formedon,  55*    31  E.3. 47.    PL  Com-  340*    4  E.  2.  Formedon,  50. 

holden 


(a)  Gilb.Ten.  813.  4  Mo.  419.  pi.  559.  s  Freem.  106.  Co.  .Cop.  106. 
4  Burr.  1047.  Towns.  428.  See  1  Roll.  Ab.  385,  where  it  is  said,  that  a 
bill  in  chancery  in  nature  of  writ  of  false  judgment  lies  on  erroneous  judg- 
ment in  lord's  ct. ;  Patteshull's  case  is  cited :  and  of  this  a  full  account  is 
cited  in  Lane,  98.  Perhaps  the  first  petition  should  be  to  the  lord,  and  the 
next  to  the  king  in  chancery.  See  however  the  case  of  Ash  v.  Rogle,  1  Vera. 
367,  where  not  only  the  lord's  judgment,  when  given,  was  treated  as  ulti- 
mate,  but  chancery  refused  to  compel  the  lord  to  review  the  errors.  But 
then  it  was  an  unfavourable  case,  for  it  was  to  reverse  a  common  recovery 
of  a  copyhold.  See  further  Lord  Nott*  MSS.  Prolegom.  of  Equity,  ch  3, 
s.  3. 

(3)  It  has  often  been  adjudged  accordingly ;  and  in  such  case  surrender  is  not 
discontinuance,  but  there  may  be  a  bar  by  custom  either  by  surrender  or  recovery, 
but  not  'without  custom.  M,  2  Car.  C.  B.  Crook,  n.  4.  P.  37  Eliz.  Clun  and 
Turner.  P.  1651.  B.  R.  Franhlyn  and  Myn.  Hal.  MSS.— See  the  case  of 
Jtf » 2  Cha.  in  Cro.  Cha.  42.  3  Lev.  327.  See  also  post.  60.  b.  and  note  1  &  2, 
there.— [Note  406.] 

,  (1)  See  2  Ves.  603,  the  case  of  Can*  and  Singer,  in  which  three  judges 
against  Willes  chief  justice  held,  that  where  copyholds  are  entailable,  and  the 

custom  has  not  prescribed  any  mode  of  barring,  the  entail  may  be  barred  by 

s  4  surrender. 


60.  b.]         Of  Tenant  by  Copie.      L.  L  C.9.  Sect. 77- 

bolden  that  there  was  a  Jbrmedon  in  the  discender  at  the 
common  law  (a). 


Sect.  77. 

A  ND  although  that  some  such  tenants  have  an  inheritance  according 
**  to  the  custome  of  the  manor,  yet  they  have  but  an  estate  but  at  the 
will  of  the  lord  according  to  the  course  of  the  common  law.  For  it  u 
said,  that  if  the  lord  doe  oust  them,  they  have  no  other  remedy  but  to 
sue  to  their  lords  by  petition ;  for  if  they  should  have  any  other  remedy, 
they  should  not  be  said  to  be  tenants  at  will  of  the  lord  according  to  the 
custome  of  the  manor.  But  the  lord  cannot  breahe  the  customs  which  w 
reasonable  in  these  cases  (3). 

But  Brian  chief e  justice  said,  that  his  opinion  hath  alwaies  been, 
and  ever  shall  be,  that  if  suck  tenant  by  custome  paying  his  services  be 

Sec  ted  by  the  lord,  he  shall  have  an  action  of  trespass  against  him. 
.  21  Ed.  4.  And  so  was  the  opinion  of  Danby  chiefe  justice  tn 
7  Ed.  4.  For  he  saith,  that  tenant  by  the  custome  is  as  well  inheritovr 
to  have  his  land  according  to  the  custome,  as  he  which  hath  a  freehold  at 
the  common  law  (1). 

13  E.  3.  tit.        "J?  OR  (it  is  said)  that  if  the  lord,  Spc.9'    And  here  Littleton 
IWript.  ,o.       J-    ^to  truly  that  it  is  said  so,  for  so  it  is  said  in  13  *•  3- 

^ninTT     13  *.*.     32  H.  6.  and  7  £.4.  19.  . 

3*  H  .Ttit.  But  he  setteth  not  downe  his  owne  opinion,  but  rather  to  the 

Subpena,  a.        contrary,  as  hereafter  in  this  Chapter  appeareth.     But  no* 
7  R  4.  J  9-         magistra  rerum  experientia  hath  made  this  cleare  and  ™°j* 

question,  that  the  lord  cannot  at  his  pleasure  put  out  the  lawnu 
Vide  Sect.  81,  coppiholder  without  some  cause  of  forfeiture,  and  if  he  do,  the 
8a,  84. 13a.       coppiholder  may  have  an  action  of  trespasse  against  him ;  tor 

albeit  he  is  tenens  ad  voluntatem  domini,  yet  it  is  secundum  con* 

suetudinem  manerii  (4). 

J  And 


surrender.  But  Willes  chief  justice  thought,  that  in  such  a  case  re^>y]ymea. 

the  proper  mode.     Note  the  three  ways  of  barring  entails  of  cop} ^  JvtL-,^ 

tioned  in  this  case ;  namely,  recovery,  surrender,  and  forfeiture  and  reg**" 

[Note  407.]  t?  T?  G  e. 

(3)  See  further  as  to  entails  of  copyhold  in  Vin.  Abr.  Copyhold,  F.  *•• u' 
[also  Watkins  on  Copyholds,  3d  edit.]  p^ 

(3)  What  follows  in  this  Section  is  neither  in  L.  &  M.— Roh.— nor  r. 
The  addition  first  appears  in  Redm.  .    the 

(1)  This  must  be  understood  with  exception  of  such  copyholds  as  dj 
custom  are  grantable  for  life  only.  .  -in  E.  i« 

(4)  But  trespass  lies  not  against  the  lord  for  cutting  trees*    Hd-     ^gj^ 
Rot.  3.    Casus  prioris  of  Anthony.    But  now  the  Iwuo  is  changed*   ****• 
—[Note  408.] 


1 


L.l.C.lO.Seci.78.  Of  Tenant  by  the  Verge.  [60.b.6l.a. 

[£]  And  Britton  speaking  of  these  kinde  of  tenants  saith  thus;  [*]  Vid. 
Et  ceux  sont  priviledges  en  Hd  maner,  que  nul  de let  doit  B**f  "n  *6s. 

ouster  de  *&  tiels  tenements,  tant  come  uzjbnt  les  services  [""6 1 .  |  n '  ° '  5* 
que  a  lour  tenements  appendant,  ne  nul  ne  poet  lour  ser-  [_  a*  J 
vices  acrestre  ne  change  a  faire  autres  services  oupluis. 
And  herewith  agreeth  sir  Robert  Danby,  chiefe  justice  of  the 
court  of  common  pleas,  M.  7  E.  4.  19,  and  sir  Thomas  Brian 
his  successor,  M.  21  £.4-80,  viz.  that  the  copyholder  doing 
his  customes  and  services,  if  he  he  put  out  by  his  lord,  he  shall 
have  an  action  of  trespasse  against  him. 


Chap.  10.      Tenant  by  the  Verge.  Sect.  78. 

rFENA  NTS  by  the  verge  are  in  the  same  nature  as  tenants  by  copy 
of  court  roll.  But  the  reason  why  they  be  called  tenants  by  the 
verge,  is,  for  that  when  they  will  surrender  their  tenements  into  the  hands 
of  their  lord  to  the  use  of  another,  they  shall  have  a  little  rod  (by  the 
eustome)  in  their  hand,  the  which  they  shall  deliver  to  the  steward  (al 
seneschall)  or  to  the  bailife  according  to  the  eustome  of  the  manor,  and 
he  which  shall  have  the  land  shall  take  up  the  same  land  in  court, 
and  his  taking  shall  be  entred  upon  the  roll,  and  the  steward  or  bailife 
according  to  the  eustome  shall  deliver  to  him  that  taketh  the  land  the 
same  rod,  or  another  rod,  in  the  name  of  seisin;  and  for  this  cause  they 
are  called  tenants  by  the  verge,  but  they  have  no  other  evidence  but  by 
copy  of  court  roll. 

11  J^ENANTS  by  the  verge"    This  tenant  by  the  verge  is  a  u  H.  4. 33. 

meere  copihotder,  and  taketh  his  name  of  the  ceremony  of  (Cro.CUa.597.) 
the  verge  (2).     Tenure  in  villenage,  or  by  base  tenure,  is  thus 

described  by  Britton  :  [a]  Villenage  est  tenure  de  demeines  de  M  Bn^on, 

F. N.  B.  fol.  is.  Liberatio  per  Virgam. 

chescun 


(2)  In  Cro.  Cha.  597,  there  is  a  case  in  which  it  was  pleaded,  that  the 
custom  was  to  surrender  by  a  knife>  and  therefore  that  a  surrender  by  the  verge 
was  void.  This  custom  being  alleged  before  the  council  of  the  marches  of 
Wales,  they  proceeded  to  try  it.  On  moving  this  matter  in  the  king's  bench, 
a  prohibition  was  granted,  because  the  custom  was  only  triable  at  the  common 
'aw ;  but  it  is  not  mentioned  what  the  court  thought  of  the  operation  of  the 
urrender. — [Note  409.] 


6l.a.6l.b.]  OfTenant  by  the  Verge.  L.l.C.lO.Seci.78. 

cheseun  seigneur  battle,  a  tenet  a  son  voluntper  vSleines  services, 
de  enprover  at  opes  k  seignior,  etliverie  per  verge  Hnient  per  title 
de  escrit,  ne  per  succession  de  heritage,  dontgards  de  marriage  ne 
outers  services  reals,  come  homage  Hrdiefesnespoientdesamimes 
de  demeines  ne  de  viOenage  este  demand. 

«  A  le  seneschal,"  (which  we  call  a  steward).   Seneschattus  is 

derived  of  sein,  a  house  or  place,  and  *cAa/<£,  an  officer  orgovernor. 

Some  say  that  sen  is  an  ancient  word  for  justice,  so  as  seneschaU 

should  signifie  qfficiarius  justitut ;  and  some  say  that  steward  is 

derived  ofstetoe  (that  is)  a  place,  and  nwrf,  that  signifieth  a  keeper, 

warden,  orgovernor;  and  others,  that  it  is  derived  of  stede%  that 

Vkfe  Sect  9*,  signifieth  a  place  also,  and  ward,  as  it  were  the  keeper 

m>3a9ca  F66*    T^LT  or  governor  of  that  place.  But  it  is  a  word  rr  of  many 

Vide  itatut.  de    L   b   J  "gnifications.     In  this  place  it  signifieth  an  officer  of 

citent.  owner.  *       justice,  viz.  a  keeper  of  courts,  &c    Fleta  describeth 

« 4  E.  i.  the  office  and  duty  of  this  officer  at  large  most  excellently.  Pro- 

*  Comjn.  4*4*    xbdeat  sibi  dominus  de  seneschaUo  circumspecto  et  Jidai,  viro 

provido  et  discreto  et  gratioso,  KumUi,  pudicoy  pacifico,  et  modesto, 

qui  in  legibus  consuetudinibusque  provincue  et  officio  seneschalcia 

se  cognoscat,  et  Jura  dotnini  sui  in  omnibus  tueri  qffectet,  qnique 

subbaUivos  domtni  in  suis  erroribus  et  ambiguis  sciat  instruere  et 

docere,  quique  egenis  parcere,  et  qui  nee  prece  vel  pretio  velit  a 

tramite  justitue  deviare9  et  perverse  judtcare ;  cujus  officium  est 

curias  tenert  maneriorum ;  et  de  subtractionibus  consuetudinum, 

servuHorum,  reddituum,  sectarum  ad  cur,  mercata,  molendina 

domtni  et  ad  visus  Jrancptedg  aliarumque  libertatum  domino 

pertinentium  inquirat,  SfC.    The  residue  pertaining  to  his  office 

Vide  4  Co.         la  worth  your  reading  at  large.     Every  steward  of  courts  is 

K^!f8  fc  CflP*"    e'tner  by  deed  or  w**hout  deed  (i ) ;  for  a  man  may  be  retained 

«7  ao.  a  8teward  t0  keepe  ***  court  baron  and  leet  also  belonging  to 

the  mannor  without  deed,  and  that  reteyner  shall  continue 
untill  he  be  discharged.  The  lord  of  a  mannor  may  make  ad- 
mittances out  of  court  and  out  of  the  mannor  also  (a),  as  at 
large  appeareth  in  my  Reports. 


(l)  But  a  patent  is  necessary  to  the  making  of  stewards  of  the  king's  manors. 
See  further  title  Stewards  of  Courts,  in  Vin.  Abr.  F.  and  Com.  Dig.  Copyhold, 
R.  5. — [Note  410.] 

(a)  See  ante  59.  a.  and  note  6,  there. 


Sect 


/ 
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Sect.  79. 

A  ND  also  in  divers  lordshipps  and  manners  there  is  this  custome,  viz, 
if  such  a  tenant,  which  holdeth  by  custome,  will  alien  his  lands  or 
tenements,  he  may  surrender  his  tenements  to  the  bailife  (a  le  baily),  or 
to  the  reeve,  or  to  two  honest  men  of  the  same  lordship,  to  the  use  of  him 
which  shall  have  the  land,  to  have  in  fee  simple,  fee  taile,  or  for  terms  of 
ltfe>  §TC'  And  they  shall  present  all  this  at  the  next  court,  and  then  he, 
which  shall  have  the  land  by  copy  of  court  roll,  shall  have  the  same 
according  to  the  intent  of  the  surrender. 


"  7*0  the  bailife  (a  le  baily)/'    This  word  bailie,  as  some  say, 

commeth  of  the  French  word  baylife,  in  Latin  baUivus ;  Vide  Lamb, 
but  in  truth  baily  is  an  old  Saxon  word,  and  signifieth  a  safe  exposition  of 
keeper  or  protector,  and  baUe  or  baUium  is  safe  keeping  or  pro-  Saxon  words- 
tection :  and  thereupon  we  say,  when  a  man  upon  surety  is 
delivered  out  of  prison,  trdditut  in  battium,  he  is  delivered  into 
bayle,  that  is,  into  their  safe  keeping  or  protection  from  prison : 
and  the  sherife  that  hath  custodiam  comttatus  is  called  baUivus, 
and  the  county  bdttiva  sua* 

"  Reeve"  is  derived  of  the  Saxon  word  gerefa  or  gereve ;  «  Comjn, 4*4- 
and  by  contraction  or  rather  corruption  greve  or  rexe,  and  is  \^v  5- 
in  Latine  prafectus  or  propositus.      It  signifies  as  much  as  f^V^  ' 
appruaior,  a  disposer  or  director,  as  wood-reeve,  sheepe-reeve, 
shire-reeve,  &c.  whereof  more  shall  be  said  hereafter.     Vide  Fletajib.  a. 
Fleta,  lib.  a.  cap.  67,  where  he  treateth  of  the  office  ca»  73.  &  76. 

of  the  bailife,  and  cap.  69,  de  officio  propositi,  of  t&  the  r62  ."1 
office  of  the  reeve,  and  what  belongeth  of  duty  and  la.  J 
right  to  either  of  them,  which  words  are   too  long 
here  to  be   inserted.     Only  this   I  will   take   out   of  him. 
BaUivus  autem  cujuscunque  manerii  esse  debet  in  verbo  xerox, 
et  in  opere  dUigens  et  fidelis,  ac  pro  discrete?  appruatore  cog- 
nitus  ptegiatus  et  electus,  qui  de  communioribus  legibus  prd*tanto 
officio  sufficient'  se  cognoscat,  et  quod  sit  ita  Justus,  quodob  vindic- 
tam  seu  cupiditatem  non  quorat  versus  tenentes  domini  nee  alios, 
#c.    Propositus  autem  tanquam  appruaior  et  cultor  optimus,  Sfc. 
domino  vel  ejus  seneschaUo  palam  debet  prosentari,  cui  injungatur 
officium  illud  indilati.     Non  ergo  sit  piger  aut  somnolentus,  sed 
efficacitur  et    continue*  commoaum   domini   adipisci  nitatur   et 

sarare,  Sfc.  the  residue  concerning  both  the  offices  being  worthy 

our  reading. 

"  To  the  bailife  or  to  the  reeve."    Littleton  intendeth  into  the 
mds  of  the  lord  by  the  hands  of  the  bailiffe  or  the  reeve. 

u  Or  to  two  honest  men  of  the  same  lordship'9     The  custome  Vjd.  4  Co.  35. 
loth  guide  these  surrenders  out  of  court,   and  the  custome  Kite  and  Quain- 
2\isp  be  pursued.  t,n'8  ca8C- 

\  *  il  And 

h 
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"  And  they  shall  present  all  this  at  the  next  court,  fa."    By 

the  surrender  out  of  court,   the  copihold  estate  passeth  to 

the  lord  under  a  secret  condition,  that  it  be  presented  at  the 

(4  Co.  «$.  V.)     next  (a)  court  according  to  the  custome  of  the  mannor.    And 

therefore  if  after  such  a  surrender,  and  before  the  next  court, 
he  that  made  the  surrender  dieth,  yet  the  surrender  standeth 
good  (l) ;  and  if  it  be  presented  at  the  next  court,  Ce  que  use 
shall  be  admitted  thereunto ;  but  if  it  be  not  presented  at  the 
next  court  according  to  the  custome,  then  the  surrender  be- 
cometh  void  (2) ;  and  so  was  it  cleerly  holden,  Patch.  14  Biz. 
in  the  court  of  common  pleas,  which  I  my  selfe  heard. 


(a)  5  Burr.  2777 ;  1  Wins.  384;  2  Vera.  368.  564.  See  2  Ves.  302. 603. 
Co.  Cop.  105  ;  Gilb.  Ten.  280  ;  according  to  which,  special  custom  for  pre- 
senting at  a  second  or  third  court  is  good ;  so  a  special  custom  may  be 
allowing  a  year  and  the  first  court  after.  Cro.  £1.  668;  3  Bulstr.  215; 
5  Co.  84. 

(1)  But  vide  Trin.  7  Car.  B.  R.  Rot.  373.  Adjudged  M.  8.  Crook,  n.  27. 
Burgoin  and  Spurting.  A.  surrenders  to  the  steward  out  of  court  to  the  use  of 
B-  on  condition,  ana  before  the  next  court  surrenders  to  the  steward  to  the  use 
of  C.  in  fee  ;  the  condition  is  performed,  and  then  he  surrenders  to  the  use  o/D. 
in  fee  by  the  hands  of  the  steward,  and  at  the  next  court  all  are  present.  Ruled, 
that  C.  shall  have  the  land,  for  by  the  surrender  the  interest  is  bound,  but  the 
estate  doth  not  pass  till  presentment  (a),  but  remained  fully  in  A.  and  so  the 
surrender  to  C.  is  good,  when  the  surrender  to  B.  is  avoided  by  performance  of 
the  condition  before  the  court.  Hal.  MSS. — See  note  2,  in  bo.  a.  See  also 
as  to  the  commencement  of  the  surrenderee's  estate,  Jeffereys'  case,  in  Wife, 
vol.  1.  part  2.  page  13.  In  that  case  one  having  surrendered  to  the  use  of 
his  will  devised  a  copyhold  to  Miss  Jeffereys  in  fee ;  and  she  being  attainted 
of  felony  and  hanged  before  admittance,  the  question  was,  whether  her  interest 
in  the  copyhold  was  such  as  to  entitle  the  lord  by  forfeiture.  The  whole 
court  inclined  against  the  lord,  but  did  not  give  an  absolute  opinion. — [See 
also  1  Watkins's  Cop.  81.  3d  edit.]— [Note  4U.]=(a)  (Till  admittance  of 
the  surrenderee,  according  to  the  report  of  the  case  cited  and  the  authorities 
in  general.    Cro.  Car.  183.) 

(2)  See  further  as  to  the  time  of  presenting  surrenders,  Yin.  Abr.  Copyhold, 
U.  a.  Com.  Dig.  Copyhold,  F.  10. 


&  "t. 
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Sect.  80. 


A  ND  so  it  is  to  be  understood,  that  in  divers  lordships,  and  in  divers 

mannors,  there  be  many  and  divers  customes  in  such  cases,  as  to  take 

tenements,  and  as  to  plead,  and  as  to  other  things  and  customes  to  be 

done ;  and  whatsoever  is  not  against  reason  may  well  be  admitted  and 

allowed. 

"  WHERE  be  many  and  divers  customes"  This  was  cau- 
tiously set  downe,  for  in  respect  of  the  variety  of  the 
customes  in  most  mannors,  it  is  not  possible  to  set  down  any 
certainty,  only  this  incident  inseparable  every  custome  must 
have,  viz.  that  it  be  consonant  to  reason ;  for  how  long  soever  (a  Co  31. 
it  hath  continued,  if  it  3e  against  reason,  it  is  of  no  force  in  Cro-  Clla- aaa) 
law. 

u  Against  reason."  This  is  not  to  be  understood  of  every 
unlearned  man's  reason,  but  of  artificiall  and  legal  reason  war- 
ranted by  authority  of  law :  Lex  est  summa  ratio* 


Sect.  8L 


A  ND  these  tenants  which  hold  according  to  the  custome  of  a  lordship 
or  mannor,  albeit  they  have  an  estate  of  inheritance  accord" 
ing'to  the  custome  of  the  lordship  or  mannor,  yet  because  fcf  they  r62.~| 
have  no  freehold  by  the  course  of  the  common  law,  they  are  called  L  b.  J 
tenants  by  base  tenure. 


"  'JTHE  Y  are  called  tenants  by  base  tenure." 
cient  hath  been  spoken  before. 


Of  this  suffi- 


Sect.  82. 

i  ND  there  are  divers  diversities  between  tenant  at  will,  which  is  in 
*  by  lease  of  his  lessor  by  the  course  of  the  common  law,  and  tenant 
cording  to  the  custome  of  the  manor  in  forme  aforesaid.  For  tenant 
>  will  according  to  the  custome  may  have  an  estate  of  inheritance  (as  is 
foresaid)  at  the  will  of  the  lord,  according  to  the  custome  and  usage 
i  the  manor.     But  if  a  man  hath  lands  or  tenements,  which  be  not 

within 
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within  such  a  manner  or  lordship  where  such  a  custome  hath  been*  used 
in  forme  aforesaid,  and  will  let  such  lands  or  tenements  to  another,  to 
have  and  to  hold  to  him  and  to  his  heires  at  the  trill  of  the  lessor ',  these 
words  (to  the  heires  of  the  lessee)  are  void.  For  in  this  case  if  the 
lessee  diethf  and  his  Heire  enter,  the  lessor  shall  have  a  aood  action  of 
trespasse  against  him ;  but  not  so  against  the  heire  of  tenant  by  the 
custome  in  any  case,  frc.for  that  the  custome  of  the  mannor  in  some  case 
may  aid  him  to  barre  his  lord  in  an  action  of  trespasse,  frc. 

"  rpENANT  at  void  according  to  the  custome  may  have  an 
estate  of  inheritance,  8fc"  Here  note  that  Littleton  al- 
loweth,  that  by  the  custome  of  the  manor  the  copiholder  hath 
an  inheritance,  and  consequently  the  lord  cannot  put  him  out 
without  cause. 

"  But  if  a  man,  fyc.  voiU  let  lands  or  tenements  to  another,  to 

have  and  to  hold  to  him  and  to  his  heirs  at  the  mill  of  the  lessor, 

these  toords  (to  the  heires  of  the  lessee)  are  void.    For  in  Ms 

case  tf  the  lessee  dictk,  and  his  heire  enter,  the  lessor  shall  have 

10  £.4. 18.        a  good  action  of  trespasse  against  him,  fyc"      By  which  it  is 

at  E.  4  13*        proved,  that  by  the  death  of  the  lessee  the  lease  is  absolutely 

*]*-*'  determined ;  which  is  proved  by  this,  that  if  the  heire  enter, 

iiH.^aa.       th*  tessar  8nftU  nave  a*1  action  of  trespasse,  quare  vi  et  amis, 

ii  H.  7. 1a!       before  any  entry  made  by  the  lessor. 

r6S-H  ^  ^or  *^°*  ^  custome  <lf  *hg  manor  in  some  case 
I  "  I  may  aid  him  to  barre  his  lord  in  an  action  of  trespasse, 
Sfc?  Hereby  it  appeareth,  that  by  the  opinion  of 
Littleton  the  lord  against  the  custome  of  the  manor  cannot 
oust  the  copiholder. 


A 


Sect.  83. 

LSO,  the  one  tenant  by  the  custome  in  some  places  ought  to  repaire 
and  uphold  his  houses,  and  the  other  tenant  at  will  ought  not 


"JlYthe  custome."    For  what  a  copiholder  may  or  ought 

(a]  Bracton,  to  doe,  or  not  doe,  the  custome  of  the  manor  [a]  must 

!b.  a.  fol.  76.  direct  it,  for  consuetudo  manerii  est  observanda.  [b]  But  if  there 
a^aad&4,C°  ^e  no  CU8tome  *°  *he  contrary,  wast  either  permissive  (1) 
Cases  de  Copibolds. 


(1)  Formerly  it  was  a  question,  whether  waste  permissive  was  a  forfeiture 

by  the  general  law  in  respect  to  copyhold  estates,  and  according  to  a  case  in 

Noy  a  special  custom  is  necessary.     Nov,  51.     But  the  principal  authorities 

are  with  lord  Coke.     See  Ow.  17.     i  Ko.  Abr.  508.  pi.  16,  and  the  case  of 

Eastcourt  and  Weekes  in  1  Lutw.  799.     1  Freem.  516.  and  1  Salk.  186.    I* 

this      / 
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or  voluntary  of  a   copiholder  is  a  forfeiture  of  his   copi- 
hold  (a). 


Sect.  84. 


A  LSOy  the  one  tenant  by  the  custome  shall  do  fealty,  and  the  other  not. 
^*   And  many  other  diversities  there  be  betweene  them. 

"  rpHE  one  tenant  by  the  custome  shall  do  jeaky,  and  the  other  Vide  Sect.  139. 

not'*    And  the  doing  of  fealty  by  a  copiholder,  proveth 
that  a  copiholder,  so  long  as  he  observes  the  custome  of  the 

manor 


this  last  case  the  causes  of  forfeiture  were  making  a  lease  without  license  and 
want  of  repairs,  and  it  appears  to  have  been  agreed  by  all,  that  permissive 
waste  was  a  forfeiture;  and  the  great  point  was,  whether  after  the  death  of  one 
of  two  coparceners,  who  were  seised  of  the  manor  at  the  time  of  the  forfeiture, 
it  was  not  too  late  to  enter  and  take  advantage  of  it.  Three  judges  held, 
that  it  was,  because  according  to  them  lease  and  waste  do  not  operate  like 
alienations  by  fine,  recovery,  or  feoffment  with  livery,  which  are  immediate 
forfeitures  and  extinguish  the  copyholder's  estate  without  any  act  by  the  lord, 
but  are  only  forfeitures  at  the  election  of  the  lord  in  whose  tune  they  happen, 
and  unless  he  enters  the  copyholder's  estate  continues ;  and  they  thought, 
that  the  right  of  election  was  not  in  its  nature  either  divisible  or  descendible, 
and  therefore  that  in  the  case  of  coparceners  all  must  join  in  the  election,  and 
if  one  of  them  dies  it  is  too  late  to  make  it.  But  Powel  justice  differed.  He 
assented  to  the  distinction  between  forfeitures  operating  by  immediate  extin- 
guishment of  the  copyhold  and  forfeitures  at  the  lord's  election,  and  agreed 
that  waste  permissive  was  of  the  latter  kind ;  but  then  he  thought,  that  the 
lease  for  years  without  license  was  as  much  an  extinguishment  of  the  copy* 
hold  as  an  alienation  for  a  greater  estate ;  and  he  seemed  to  be  of  the  same 
opinion  as  to  waste  voluntary.  Note,  that  Powel  took  another  distinction 
between  waste  voluntary  and  waste  permissive,  and  said,  that  if  waste  permissive 
is  repaired  before  the  lord's  entry,  the  forfeiture  is  purged,  and  advantage 
cannot  be  taken  of  it.  Note  also,  that  in  the  same  case  Treby  ch.  j.  doubted, 
whether  lord  Coke's  doctrine,  that  if  there  be  two  coparceners  of  a  reversion, 
and  waste  is  committed,  and  one  of  them  dies  leaving  a  daughter,  the  aunt 
and  niece  shall  join  in  waste,  is  law.  See  ante  53.  b.  and  1  Lutw.  803.  This 
observation  of  Treby  ought  to  have  been  mentioned  before.  [See  also 
1  Watkins's  Cop.  35a.]— [Note  41a.] 

(a)  But  the  court  of  chancery  will  sometimes  relieve  against  a  forfeiture 
for  waste,  and  compel  the  lord  to  re-admit,  on  receiving  satisfaction  for  the 
injury  he  has  sustained.  Such  relief  is  particularly  given,  where  the  waste  is 
committed  through  ignorance,  or  where  the  waste  is  merely  permissive,  and 
there  has  not  been  an  obstinate  perseverance  in  neglecting  to  repair  after 
notice.  1  Cha.  Cas.  95,  and  Prec.  in  Chanc.  568.  Another  instance,  in  which 
relief  against  forfeiture  for  waste  is  said  to  be  proper,  is  where  the  lessee  of 
a  copyholder  commits  waste  without  his  direction  or  privity.  Toth.  Cha.  337. 
But  in  this  latter  case  it  may  be  doubted  whether  the  waste  is  a  forfeiture. 
See  Mo.  49. — [Note  413.]    - 
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(Pott  93.  b.)      manor  and  payeth  his  services,  hath  a  fixed  estate.    For  tenant  .. 

at  will,  that  may  be  put  out  at  pleasure,  shall  not  doe  fealty. 
For  to  what  end  should  a  man  sweare  to  be  faithfull  and 
true  to  his  lord,  and  should  beare  faith  to  him  which  he 
claimeth  to  hold  of  him,  and  that  lawfully  he  shall  doe  his  j] 
customer  and  services,  &c.  when  he  hath  no  certaine  estate, 
but  may  be  put  out  at  the  pleasure  of  the  lessor,  or  he  him* 
selfe  may  determine  it  at  nis  pleasure.  Of  these  kind  of 
customary  tenants,  and  of  many  tilings  concerning  them,  you 
4Co.ai,tt(  may  read  more  in  the  Fourth  Booke  of  my  Reports,  fol.  si, 
*3,&c  33,  33,  &c.     Thus  much,  as  I  have  here  set  downe,  may  suffice 

for  the  understanding  of  such  cases  and  opinions  as  Littleton 
hath  expressed  (3). 

Finis  Libri  Primi. 

THE 


(3)  See  further  on  the  subject  of  copyhold  estates  Kitchin  on  Courts,  Coke's 
Copyholder  and  the  Supplement,  the  book  intituled  the  Surveyor's  Dialogue, 
Calthorp's  reading  on  Lord  and  Copyholder,  Hughes  on  Original  Writs,  347 
to  359,  the  title  Copyhold  in  the  Abridgments,  the  Lex  Custumaria,  and  the 
several  other  treatises  on  copyhold  law,  particularly  those  by  Sheppard  and 
Nelson.    [And  also  Vidal's  edition  of  Watkins  on  Copyholds.] 
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Chap.  1.  Homage.  Sect.  85. 


TTOMA  GE  is  the  most  honorable  service,  and  most  humble  service  of 
reverence,  that  afranktenant  may  do  to  his  lord.  For  when  the 
tenant  shall  make  homage  to  his  lord,  he  shall  be  ungirt,  and  his  head 
uncovered,  and  his  lord  shall  sit,  and  the  tenant  shal  kneele  before  him  on 
hoth  his  knees,  and  hold  his  hands  joyntly  together  bettveene  the  hands  of  his 
lord,  and  shall  say  thus:  I  become  your  man  ( Jeo  deveigne  vostre  home)  ( 1 ) 

*  The  note  below  is  part  of  64.  b.  in  the  thirteenth  and  fourteenth  editions.    By  comparing 
either  of  them  with  the  present  edition,  the  necessity  of  placing  in  64.  a.  of  the  latter  . 
the  three  notes  which  are  in  64*  6.  of  the  former,  will  obviously  appear, 

froi* 


(1)  *  Nota,  in  ancient  times  by  homines  or  men,  homagers,  whom  we  novo  call  free- 
holders, were  intended ;  as  in  grants  that  he  and  his  men  should  be  free  from  toUL 
HH<  6.  12,  12  Ass.  35.   33  E.  88.  31  E.  3.  Barr.  261.  Hal.  MSS. — In  the 
famous  controversy,  which  began  between  Dr.  Brady  and  others  some  few  years 
Wore  the  Revolution,  about  the  origin  of  the  house  of  commons,  one  point  in 
dispute  was  the  sense  of  the  words  homines  and  liberi  tenetdes  as  used  in  writs  of 
tnons  of  parliament  before  the  reign  of  Henry  the  third  and  in  other  ancient 
•rds ;  the  doctor  endeavouring  to  confine  the  word  to  the  king's  tenants 
captte,  and  his  competitors  on  the  other  hand  being  as  strenuous  to  com- 
fpehend  within  the  description  of  homines  any  free  subjects  of  the  king,  and 
within  that  of  liberk  tenetdes  all  freeholders  in  general,  whether  they  held  in> 
r  Mediately  of  the  king  or  not.     See  voc.  Libert  homines  in  the  Gloss,  at  the 
wd  of  Brad.  Introd.  to  English  Hist.    Tyrr.  Biblloth.  Politic.  300.  308.  322. 
-  $}&  35*.  360.  537.  and  lord  Lyttelt.  Hen.  2.  8vo.  ed  vol.  3.  p.  337.  However, 

Bi  Mr.  Tyrrel  allows  the  word  homines  to  be  equivocal,  and  to  vary  in  the  sens£ 
pccording  to  the  occasion  on  which  it  is  used.— [Note  2.1 
9  Vol.  J.  T 
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from  this  day  forward  of  life  and  limbe,  and  of  earthly  worship  (2),  and 
unto  you  shall  be  true  and  faithfully  and  bears  to  you  faith  for  the  tene- 
ments that  I  claime  to  hold  of  you,  saving  the  faith  that  I  owe  unto  our 
soveraigne  lord  the  king;  and  then  the  lord  so  sitting  shall  kisse  Aim (3). 

OUR  author  having  taught  us  in  his  former  booke  the  several 

distinct  estates  of  lands  and  tenements  as  most  necessary  to 

be  knowne,  for  the  understanding  of  these  two  other  bookes,  doth 

in  this  second  book  treat  of  the  tenures  (1)  and  services  whereby 

• 1  Thnt  art  notes  ft  and  3  •/  64.  6.  in  the  i&k  and  14th  editions. 

the 


(2)  •  The  words  of  life  and  limbe,  and  of  earthly  worship,  are  not  in  L.  and  M. 
but  the  Roh.  and  subsequent  editions  have  them. 

(3)  f  Vid.  in  Rot.  Part.  18  H.  6.  n.  58.  a  special  act  of  parliament  to  excuse 
the  kissing  in  the  case  of  homage  made  to  the  king,  hy  reason  of  pestilence. 
Hal.  MSS. 

(1)  It  is  scarce  possible  to  have  a  just  and  proper  idea  of  our  law  of  tenures, 
the  greater  part  or  which  is  founded  on  principles  strictly  feudal,  without  the 
aid  of  some  previous  information  concerning  the  origin  of  feuds  in  genera), 
and  the  time  and  manner  of  their  introduction  into  this  country.  This  inte- 
resting subject  seems  to  have  entirely  escaped  the  attention  of  lord  Coke ;  for 
though  he  writes  so  learnedly  and  minutely  in  explaining  the  nature  of  each 
tenure,  and  its  fruits  and  incidents,  yet  there  is  not  any  thing  like  an  historical 
illustration  with  the  least  reference  to  the  general  doctrine  of  feuds,  or  to  the 
means  by  which  they  were  established  in  England ;  a  silence  the  more  unac- 
countable, because  the  subject  exercised  the  pens  of  several  cotemporary 
writers ;  and  the  great  antiquary  of  our  English  laws,  sir  Henry  Spelman, 
had  actually  published  the  first  part  of  his  Glossary,  in  which  he  discourses 
largely  on  feuds,  near  two  years  before  the  first  edition  of  the  Commentary 
on  Littleton.  To  supply  the  deficiency  here  imputed  to  lord  Coke,  as  far 
as  the  compass  of  an  annotation  will  allow,  it  shall  be  attempted  to  state 
shortly  some  of  the  principal  opinions  which  occur  on  the  subject,  and  to 
refer  to  some  of  the  books  in  which  they  are  respectively  advanced  or  con- 
troverted. 

As  to  the  first  institution  of  feuds,  some  writers  deduce  them  from  the 
earliest  ages  of  the  world,  and  suppose,  that  the  idea  of  giving  land  on  the 
terms  of  doing  military  service  for  it,  which  it  must  be  confessed  was  the  grand 
principle  of  the  feudal  system,  must  have  been  common  to  the  most  ancient 
nations,  when  they  emigrated  to  form  new  settlements,  and  was  the  natural 
result  of  such  a  situation.  See  Niell.  Disputat.  Feud,  cited  in  Voet.  ad  Pandect. 
lib.  38.  Digres.  de  Feud.  1  Gen.  47.  But  this  opinion  has  been  generally 
disapproved  of  as  fanciful,  and  founded  on  a  narrow  and  incomprehensive 
notion  of  feuds,  and  depending  on  resemblances  too  faint  and  remote  to  warrant 
a  just  comparison.    Itter.  de  Feud.  Imper.  c.  1 .  s*  2.  Spelman.  Posthum.  2. 

Others  think,  that  they  discover  the  origin  of  feuds  in  the  institution  of 
patron  and  client  by  Romulus  on  the  first  founding  of  the  Roman  state.  Zasius 
JBpit.  Feud.  &c.  cited  in  Itter.  de  Feud.  Imper.  c.  1.  s.  3.  But  the  slightest 
examination  shows  this  connection  to  have  been  widely  different  from  that 
between  lord  and  vassal;  the  latter  merely  arising  from  land,  and,  according 
to  the  strict  and  pure  notion  of  feuds,  being  ever  accompanied  with  services 
of  a  military  kind,  and  also  with  a  jurisdiction ;  which  circumstances  are  quite 
foreign  to  the  former,  and  seem  of  themselves  so  essentially  to  distinguish  the 
two,  as  to  render  the  labour  of  seeking  for  other  differences  wholly  unneces- 
sary. See  Bodin.  de  Repub.  lib.  1.  c.  7.  Crag.  Jus.  Feud.  lib.  i.  Dieges.  5. 
et  Duck,  de  Us.  Jur.  Civ.  c.  6. 

Others  again  have  suggested,  that  the  grants  of  forfeited  bads  to  die  Vetera* 

soldieis 


L.  2.  C.  1.  Sect  85.  Of  Homage.  [64.  a. 

the  and  lands  and  tenements  be  holden ;  which  he  divideth  into  » 
twelve  parts,  viz.  Homage,  Fealty,  Escuage,  Knight  Service,  So- 
cage, Frankalmoign,  Homage  Auncestrell,  Grand  Serjeanty,  Petit 
Serjeanty,  Tenure  in  Burgage,  in  Villenage,  and  into  Rents. 
Wherein  his  method  is  most  excellent ;  for  he  beginneth  with 
Homage,  because  it  is  the  most  humble  service  of  reverence,  ex-  (4  Co.  8.  a. 
pressing  the  duty  of  the  tenant  to  bis  lord,  and  the  affectionate  Bevil'»  case.) 

love 

soldiers  of  Sylla,  Julius  Caesar,  and  the  Triumvirs  in  the  latter  times  of  the 
Roman  republic,  gave  rise  to  feuds.  But  it  has  been  sensibly  observed  by 
a  very  ingenious  writer,  that  such  lands  were  given,  not  on  the  condition  of 
future  but  as  rewards  for  past  military  services,  and  after  the  donation  of  them 
were  of  the  nature  of  other  Roman  estates.  Sullivan's  Lectures,  351.  See 
also  Clarke's  Connect,  of  Roman,  Saxon  and  English  coins,  440. 

Some  compare  the  coloni  et  glebce  adscriptitii,  of  which  there  is  such  frequent 
mention  both  in  the  Theodosian  code,  and  in  that  of  Justinian,  with  feudato- 
ries.- But  nothing  can  be  more  strongly  marked  than  the  distinction  between 
the  two,  for  the  former  were  adstricted  to  the  soil,  were  employed  in  culti- 
vating it,  and  in  performing  other  rural  services  for  the  owner,  and  in  short 
approached  nearer  to  slaves  than  to  free-men,  soldiers  and feudal  tenants.  See 
Itter.  Feud.  Imper.  cap.  i.  sect.  3.  5. 

One  civilian  of  the  first  character  seems  to  deduce  fiefs  from  the  procurators 
pradiorum,  the  emphyteuticarii,  and  others  of  a  similar  description,  who  are 
well  known  to  the  Roman  law.  Cujac.  Observ.  lib.  8.  c.  14,  and  De  Feud, 
fib.  1.  princip.  But  it  should  be  recollected,  that  the  procurators  pradiorum 
were  properly  only  bailiffs  and  servants  to  the  owners  of  the  land,  and  that  the 
emphyteuticarii  were  merely  occupiers  of  land  under  contracts  of  hiring ;  and 
therefore  one  may  differ  from  the  great  author  of  this  opinion,  without  for- 
getting the  respect  justly  due  to  so  high  an  authority.  In  truth,  the  possessions 
of  the  former  do  not  appear  to  have  been  like  any  fief,  and  those  of  the  latter 
at  the  utmost  only  oome  near  to  a  resemblance  of  fiefs  of  the  prcedial  and 
improper  kind,  such  as  our  socage  tenure,  and  other  deviations  from  the  original 
feudal  establishments.  Consequently  it  is  not  in  the  least  probable,  that 
pure  and  genuine  fiefs,  which  were  the  price  of  military  service  onlj-,  ami 
gave  rise  to  the  great  system  of  tenures,  should  be  the  offspring  of  such  parents. 
—The  same  observation  may  be  applied  to  the  pradia  sHpendiaria,  which 
some  writers  cite  from  the  books  of  the  Roman  law  as  instances  of  fiefs,  but 
which  were,  as  I  apprehend,  only  a  species  of  the  emphyteusis,  or  land  let  to 
hire.  See  Itter.  de  Feud.  Imp.  cap.  1.  sect.  3. 5.  Heinecc  Syntagm.  Antiq. 
Rom.  lib.  3.  tit.  3.  s.  13,  and  the  word  stipendiaria  in  the  Lexicons  of  the 
Roman  Law. 

As  to  the  sddarii,  who  were  the  companions  and  followers  of  the  princes 

and  chieftains  amongst  the  ancient  Gauls,  and  are  by  some  writers  considered 

as  feudal  vassals,  their  attachment  was  independent  of  land ;  and  (his  of  itself 

»  sufficient  to  show,  that  the  connection  was  not  the  same  as  that  which  is  the 

It  of  tenure.    However,  it  may  be  proper  to  observe,  that  a  like  sort  of 

■n  between  the  princes  of  the  ancient  Germans  and  their  comites  is  agreed 

L'ji       MMe  wno  re^er  tne  onVn  °f  fi^8  *°  a  mucn  later  period,  to  have  been 

[•V      of  the  many  causes  which  accelerated  the  progress  of  fiefs.    Itter.  de  Feud. 

I  !      er.  cap.  1.  sect.  4,  5. 

"  rt  nother  opinion  as  to  the  beginning  of  fiefs  is,  that  the  use  of  them  may 
ated  from  the  time  of  the  emperor  Alexander  Severus,  who  about  the 
lie  of  the  third  century  granted  out  large  districts  taken  from  the  enemy 
he  frontiers  of  the  Roman  empire  to  the  duces  limitanei  and  others  of  hfe 
*rs  and  soldiers,  under  the  conditions  of  military  service,  and  on  those 
%  declared  the  land  transmissible  to  heirs.    Sold.  Tit.  ttf  Hoq.  2d  ed.  c.  1 . 

t  a  s.  23. 
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love  and  protection  of  the  lord  towards  his  tenant,  as  hereafter 
shall  appeare.    Secondly,  Fealty,  a  sacred  service,  ex- 
pressing by  fc*"  oath  his  fidelity  to  his  lord.  P34."l 

Thirdly,  Escuage,  which  is  servitium  scuti,  the  sendee  I  v  I 
of  the  shield. 

Fourthly,  Knight*  service,  for  the  defence  of  the  realme  against 
outward  hostility  and  invasions,  which  the  better  might  be  effect- 
ed if  such  duty,  fidelity  and  love  Were  betweene  lords  and  tenants, 
as  ought  to  be,  and  as  the  law  expecteth. 

Fifthly,  Socage,  the  service  of  the  plough,  aptly  placed  next 
knights  service,  for  that  the  ploughman  maketh  the  best  souldler, 
as  shall  appeare  in  his  proper  place. 

Sixthly,  Frankalmoigne,  service  due  to  Almighty  God,  placed 
towards  the  middest  for  two  causes :  first,  for  that  the  miadestii 
the  most  worthy  and  most  honourable  place :  and  secondly,  be- 
cause the  first  five  preceding  tenures  and  services,  and  the  other 
sixe  subsequent,  must  all  become  prosperous  and  userall,byfea» 
son  of  God's  true  religion  and  service ;  for  Nunauam  prosper^ 
succedunt  res  human*,  ubi  negliguntnr  divime.  Wherein  I  would 
have  our  student  follow  the  advice  given  in  these  ancient  verses, 
for  the  good  spending  of  the  day ; 

Bex  horns  sonno,  totidem  des  legibus  aquis. 

Quatuor  orabie,  des  epulisque  duos. 
Quod  superest  uUrh  sacris  largire  canuenis. 

Seventhly,  Homage  auncestrett,  ancient  families  enjoying,  with 
their  blood,  the  ancient  inheritance  of  their  forefathers,  as  a  great 
blessing  of  the  Almighty. 

8,  and  9.  Serjeant  i/  grand  et  petit,  due  to  the  king  only,  to  whom 
the  highest  and  most  eminent  honor,  ligeance,  and  reverence  of 
all  kinde  is  due ;  which  hath  two  notable  effects.  First,  imperii 
majestas  est  tutale  solus,  according  to  the  old  rule ;  and  secondly! 

it 


a.  93.  p.  33a.  Duck,  de  Us.  Jur.  Civ.  lib.  1.  c.  6.  Itter.  de  Feud.  Imper.  c.  1. 
a.  3,  and  Clarke's  Connect.  Rom.  Sax.  and  Engl.  Coins,  440.  These  grants, 
and  some  few  others  of  a  like  kind,  which  are  attributed  to  succeeding  Roman 
emperors,  give  the  semblance  of  probability  to  the  conjecture  of  those,  who 
consider  the  feudal  establishments,  so  common  in  the  subsequent  times,  as 
mere  imitations  of  these  examples  and  extensions  of  the  same  policy ;  and  it 
must  be  owned,  that  they  at  feast  seem  to  justify  Mr.  Selden  in  observing, 
that  some  use  of  fiefs  may  very  properly  be  referred  to  the  time  of  Alexander 
Severus. 

But  that  opinion  which  seems  to  have  the  most  probability,  and  is  adopted 
by  the  generality  of  the  best  writers,  particularly  those  of  the  present  times, 
attributes  the  origin  of  the  feudal  establishments  principally  to  the  northern 
nations,  which  in  the  fourth  and  fifth  centuries  overran  the  western  part  of  the 
Roman  empire,  and  at  length  out  of  its  ruins  formed  the  principal  of  the  various 
states  and  governments,  into  which  we  now  see  Europe  divided.  Many 
reasons  might  be  adduced  in  favour  of  this  opinion,  and  to  evince  that  pury 
suing  the  history  of  these  nations  from  their  first  successful  irruptions  into 
the  Roman  empire  is  the  only  true  way  of  exploring  the  source  of  the  feadaj 
institutions ;  but  this  is  not  the  place  for  a  minute  discussion  of  a  subject  so 
extensive  and  difficult, 


[See  this  note  continued  at  the  commencement  of  Mr.  Buikrs  notes, 
beginning  191 .  a.]— [Note  i .]  1 
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it  is  an  assured  means  of  long  continuance  of  houses  and  families 
in  prosperous  estate)  whereof  our  author  speaketh  in  die  Chapter 

10.  Then  folio  we  th  the  tenure  of  Burgage,  of  ancient  burghes 
and  cities,  4c.  which  are  to  be  supported  for  the  honour  of  the 
king,  and  for  the  maintenance  of  trade  and  traffique,  the  life  of  all 
commonwealths,  especially  of  islands. 

11.  Villenage,  for  the  performance  of  service,  yet  necessary 
service,  for  the  clausing  of  cities,  boroughes,  mannors,  &c.  and 
for  the  better  manuring  of  arrable  grounds,  and  increase  of 
husbandry. 

13.  And  lasdy,  tenure  by  rents,  which  are  called  cj'ct  redditus, 
because  the  lords  and  owners  thereof  do  live  by  them;  which  they 
shall  enjoy  the  better,  if  trade  and  traffique  be  maintained,  and 
our  native  commodities,  which  are  rich  and  necessary,  holden  up 
and  saleable  at  a  reasonable  value.  And  now  understanding  hut 
method,  let  us  peruse  our  author's  words. 

And  as  our  author  beganne  his  first  booke  with  fee  simple, 
which  is  the  most  principall  and  worthiest  estate,  so  he  beginoeth 
his  second  booke  with  homage,  which  is  the  most  honourable  and 
humble  service. 

"  Homage"  is  derived  of  [a]  homo ;  and  it  is  called  homage,  r«] G ian.il. 
because  when  he  doth  this  service,  he  saith,  Jeo  deveigne  vwtre  ■>-  9-  ca.  i. 
home;  I  become  pour  man.  And  in  English  homage  is  called  Brsci.ro.  78. 30. 
manhood,  so  as  the  manhood  of  his  tenant  and  the  homage  of  his  ^  ,n'7°' 
tenant  is  all  one.  Mulua  modem  debet  ate  dominii  ethomagii  Fiet'.  1;.  g.c  ig. 
fideliiatii  cannexio,  tia  quod  quantum  homo  debet  domtno  ex  Mir.  e.  3-  de 
komagio,  tantum  UU  debet  dominut  ex  dominio  prater ■  tolamreve-  HwnsgejetLjj. 


re-]* 


-    "  True  and  faitkftdl."    These  words  are  of  great  extent,  for 
they  extend  to  the  observation  of  the  lord's  counsel)  in  wbatso-  [t]  Lib.  Rub. 
ever  is  honest  and  profitable.  [b~\  Omnit  homo  debet fidem  domino  ca.  sa- 
tin? de  vitd  et  membrit  tuit,  et  terreno  honore,  et  obeervatione  con- 
*ilii  sat  per  honettum  et  utile  (comprehended  under  these  words 
true  anajaithjullj  lalvA  fde  Deo  et  terra!  prinapi. 

Service"  [c]  Servitium  in  lege  Anglite  regu-  [e]  » H. 4. 6. 
triter  accipitur  pro  servitio,  good  per  tenentes  dumutit 
m  debetur  rationefeodi  tut.  But  eervitium  est  duplex ; 
tpir'duale,  whereof  more  shall  be  said  in  the  Chapter  of  Frankal- 
moign ;  et  tempOrale,  whereof  our  author  here  treateth.  And  he 
bennneth  with  homace.  first,  because  it  is  most  honourable,  for 
honorato.  1.  It  is  most  humble 
le  for  five  causes  on  the  part  of 
:  doth  h is  homage  m  disctnctut,  Gianni,  et  Mir. 
ly,  nudo  capite,  bare-headed.  ubi  "P1*- 
w  projectut.  Fourthly,  ambat 
porrtgit.  Fifthly,  per  verba 
e  saith,  I  become  your  man, 
part  of  the  lord.  First,  the 
h  his  tenant's  hands  betweene 
;  kisseth  the  tenant.  Prudent 
anity  and  better  memory  and 
:e  done,  expresse  substances 

ratione  vetmstas* 
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«  J&«oifie  your  man  of  life  and  limber    And  therefore  he  is 
diseinctus,  for  thai  lie  must  never  be  armed  against,  or  opposite 
Bract.  fcL  80.     to  hig  lord,  but  both  life  and  member  must  be  ready  for  the  k#- 
Z?^'  k  toll  defence  of  his  lord. 

fol.  1 73*  o. 

^Fl^.Ub.3.      a   tt  (y«,rt«y  Aojwt."    Exprmed  by  kneeling  at  the  feet 

of  his  lord. 

3.  Debet  g^mtenenimanustuattdrasqwponmtimyiwiu 

vtrasque  domini  sui,  per  quod  significatur  ex  parte  donrini  proteate 
dejensio  et  marrantia,  et  ex  parte  tenentis  reoerentia  et  subjeeto. 
So  as  the  holding  up  of  the  tenant's  hands  betokeneth  reverence 
and  subjection,  and  the  lord's  inclosing  of  his  tenant's  hands 
between  his  own  betokeneth  protection  and  defence. 

4.  «  And  unto  you  shall  be  true  andfaith/uU,  and  bearetof* 
faith,  Sfc"    This  faith,  fides,  orfatdus  perpetuum,  this  perpetuaU 

league  between  the  lord  and  the  tenant  is  expressed  by  the  lords 
BmcuubUupw.  kissing  of  the  tenant.  And  some  say,  thatf<xd*~s  dicdurbfiu, 
Brit.  foL  1 74.     quia  fides  interponitur.    And  so  firme  and  strong  was  this  league 

between  them,  that  by  the  ancient  law  of  England,  nihUJjscm 
potest  tenens  propter  obligationem  homagii,  quod  vertatur  domino  ad 
exharedationem,  vel  aliam  atrocem  injuriam.  Nee  dominus  tcnenti 
i  converse  Quid  sifecerint,  dissolviiur  et  cxHnguitur  homgium 
omnino  et  homagii  connexio  et  obligatio,  et  erit  tndejustum  jM|" 
cium  cum  venent  contra  homagium  etfidetitatis  sacramentom,  jw 
in  eo  in  quo  delinquent  puniantur,  s.  in  persona  domini,  quo* 
amiUat  dominium,  et  in  persona  tenentu,  quid  amittattsnementu*, 

"  For  the  tenements  that  I  claime  to  hold  of  you?  Brittm 
[a]  Brit  ubi  saith,  that  [a]  in  doing  of  homage  he  must  name  the  Jands  «r 
»upra.  tenements  for  which  he  doth  homage  in  certaintie;  and  the 

Bract.ubj  tupra.  reason  is,  ne  in  captione  homagii  contingat  dominum  per  negk- 
Glaiml.  lib.  9.    gentiam  decipi  vel  per  errorem. 

2£.  c'.P.  3.  de        For  the  better  understanding  of  that  which  shall  be  said  heie- 
Homage.  after,  it  is  to  be  knowne,  that  first,  there  is  no  land  in  England  m 

the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  holden  c* 
some  lord  by  some  kind  of  service,  as  partly  hath  been  touched 

before  (1).  .. 

v  '  Secondly, 


(1 )  According  to  this  position,  of  which  the  truth  is  undeniable,  all  the  lands 
in  England,  except  those  in  the  king's  hands,  are  feudal.  This  universality  of 
tenures,  if  not  quite  peculiar  to  England,  certainly  doth  not  prevail  in  several 
countries  on  the  continent  of  Europe,  where  the  feudal  system  has  been 
established ;  and  it  seems,  that  there  are  some  few  portions  of  allodial  bnaui 
.the  northern  part  of  our  own  island.  In  France  they  still  have  tteirjranc-wjh 
which  is  the  name  by  which  allodial  land  is  distinguished,  as  well  as  their  nefi\ 
and  in  some  provinces,  such  as  Provence,  Languedoc,  and  others,  which  not 
having  any  coutume  or  system  of  customary  law,  adopt  the  written  or  Roman  , 
law,  the  country  is  so  far  from  being  wholly  feudal,  that  all  inheritances  are 
presumed  to  be  quite  free  from  feudal  dependence  till  the  contrary  is  proved*  ^ 
and  therefore  are  csMedfranc-aleu  sans  titre,  that  is,  free  without  the  possess***  ' 
being  obliged  to  prove  them  so.  Instit.  Droit.  Franc,  par  ArgxHi,!.  «.  c.  $  . 
Decis.  Nouv.  par  Denisart,  tit.  Franc-aleu  and  Droii-ecrit.  Even  in  Normandy  ] 
from  which  country  our  ancestors  borrowed  at  least  some  parts  of  our  law  of  ■ 
tenures,  and  where  the  feudal  policy  with  its  utmost  rigors  is  supposed  to  have 
been  so  early  and  so  completely  introduced,  a  remnant  of  allodial  land  is  sti'J 


L.2.  C.  1.  Sect-  85.  Of  Homage.  [65.  a* 

Secondly,  all  the  lands  [i]  within  this  reakne  were  originally   M  18  E.  3. 35. 
derived  from  the  crowne,  and  therefore  the  king  is  sovereigne  **  ^  *•  £• 
lord,  or  lord  paramount,  either  mediate  or  immediate,  of  all  and  Jj  h.  7. 12. 
every  parcell  of  land  within  the  realme  (2). 

Thirdly,  that  in  ancient  time  lords  upon  the  creation  of  their 
tenures  did  not  onely  reserve  rents,  services,  and  profit,  &c.  for 
which  they  might  distreine  and  have  other  remedy,  but  also 
tooke  an  humble  submission  of  his  tenant  by  promise  and  oath 
(for  to  homage  fealty  is  incident),  to  be  true  and  faithfull  to  him 
for  the  tenements  holden  of  him,  which  submission  is  called 
homage  and  fealty,  according  to  the  tenure  reserved* 

**  Sating  the  faith  that  I  owe  unto  our  soveraigne  lord  the  king."  Glanvil.  lib.  9. 
Both  because  there  is  homagium  ligeum,  which  is  due  to  the  c.  1. 
kmg  onely,  and  also  because  he  is  sovereigne  lord  over  all  (3).      Mir.  c.  3,  do 

Fealty. 
Bract,  obi  supra.  Brit,  obi  supra.  Inter  Inquis.  apud  Lanceston.  anno  6  E.  1.  Cornub.  in  Thes. 

I  have 


to  be  found,  and  their  reformed  coutoumier  expressly  divides  their  estates  into 
franc-aleu  and  tenures.  Littlet*  par  Houard,  v.  1.  p.  196,  and  Cout.  Reform. 
Norman,  par  Berrault,  art.  102.  The  German  and  Dutch  lawyers  make  the 
bice  distinction  with  respect  to  lands  in  their  countries ;  and  they  must  almost 
necessarily  have  a  considerable  proportion  of  allodial  land,  as  the  rule  of  their 
courts  of  justice  is  to  presume  in  favour  of  it,  whenever  the  quality  of  the  land 
appears  doubtful.  Heinecc.  Elem.  Jur.  Germ.  lib.  2.  tit.  1.  s.  35.  Dar.  Inst. 
Jut.  Priv.  German,  sect.  705,  706,  and  Voet.  ad  Pandect,  lib.  38.  Digres.  de 
Feud.  sect.  4.  As  to  Scotland,  lord  Stair  expresses  himself  rather  ambiguously 
on  the  subject ;  for  he  says  that  there  remain*  little  of  allodial  land  in  Scotland, 
bat  in  a  few  lines  after  observes,  that  the  glebes  of  the  clergy,  which  seem  to 
come  nearest  to  aUodials,  are  more  properly  mortified,  or,  as  we  should  call 
them,  mortmain  fees,  Sta.  Inst.  b.  4.  t.  3.  s.  4.  However,  other  respectable 
authors  rank  the  manses  and  glebes  of  the  Scotch  clergy  amongst  things  allo- 
dial ;  and  write  as  if  they  thought  that  the  law  of  fiels  had  not  yet  pervaded 
the  Orkneys.    Ersk.  Princ.  Law  Scot.  126.     Ess.  Brit.  Antiq.  19. — [Note  3.] 

(2)  See  ante  fol.  64.  a.  note  1,  and  fol.  1 .  b.  note  1 . 

(3)  Vid.  As  to  the  homage  by  the  king  of  England  to  the  king  of  France, 
for  the  dutchy  of  Aquitain,  fyc.     It  was  doubted,  whether  the  homage  ought 

to  be  liege ;  out  at  length  it  was  resolved,  that  it  should  be  liege ;  and  for 
that  purpose  writs  patent  were  made  by  the  king  of  England,  settling  it  in 
this  way,  viz.  that  the  king  of  England  duke  of  Guyen  should  hold  his  hands 
between  the  hands  of  the  king  of  France,  and  he  who  should  speak  for  the  king 
of  France  should  address  hu  words  to  the  king  of  England  duke  of  Guy  en, 
and  should  say  thus,  Do  you  remain  a  liege  man  of  the  king  of  France,  my 
lord  who  is  here,  as  duke  of  Guyen  and  peer  of  France,  and  promise  to  bear 
him  faith  and  loyalty?  say  yes  ;  and  that  the  said  king  duke  and  his  sttcces" 
dukes  of  Guyen  should  say  yes;  and  that  then  the  king  of  France  should 
toe  ike  said  king  of  England  and  duke  to  the  said  homage  and  faith,  and 
a  kiss  saving  his  right  and  the  others.  1  Pars  Pat.  5  £.  3.  m.  19— For 
kamage  done  to  the  rope  by  king  John,  see  M.  Paris,  237.  Hal.  MSS^^ 
a  full  account  of  the  circumstances  which  attended  Edward's  homage 
auieime,  &c.  see  1  Tind.  Rap.  fol.  ed.  41 2.  See  also  Froiss.  1. 1  •  c.  25,  and 
ym.  Feed.  383  to  390,  there  cited,  and  Du  Fresn.  Glos.  voc.  Homagium. 
Tindal  in  a  note  on  Rapin  observes,  that  liege  or  full  homage  is  done  with 
1  bare  and  sword  ungirt,  as  if  that  was  the  thing  which  chiefly  distinguished 
kage  ligeum  from  homage  non  ligeum.  But  in  truth  that  formality  was 
ilea*  to  both,  and  the  difference  between  the  two  was  of  a  more  essential 
J,  and  Philippe  Valois  of  France  and  our  Edward  the  Third  knew  this,  or 

t  4  probably 
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I  have  seene  an  ancient  record  in  Anno  6  Eda>.  l,  in  these 
words.  Michael  de  North,  qui  sequitur  pro  rege,  queritur,  quad 
cum  dominus  res  raiione  repa  dignitatis  et  corona  sua  talc  habeat 
priviUgium  quid  nullus  tn  regno  suo  de  aliquo  qui  sit  in  regw 
Angtict  alicut  homagiumjacere  debeat,  velaliquis  hujusmodi  homa- 
gium  ab  aliquo  recipere  debeat)  nisi  facta*  mentione  de  homagia 
domino  regi  debito  ctdem  domino  regifoetiter  observant?  rValtemu 
Exon  episcopus9  in  contemptu  domini  regis,  et  ad  manifestam  quoad 
priviUgium  pradictum  ipsius  domini  regis  exharedationenh  et  at 
damnum  et  dedecus  ipstus  domini  regis  ad  valentiam  decern  milt 
librarunty  de  Henrico  de  Pomerayf  Thomd  de  Kanc\  Johanne  de 
Bello  Prato,  Laurent  to  filio  Ric  Johanne  le  Soer,  Wil-  ^ 

lidmode  Alex\t3r  Eudone  de  Tranael,  Rozero leGros9  V  65.  J 
Johanne  le  Lunge,  Rado  de  Bevill,  Guidone  Novanty  L  b.  J 
WiUielmodeRouskerreiyet  Hen.Canr^accepUseruitM 
contra  priviUgium  pradict\  nuUd  facta1  mentione  de  homagio  et 
Jidelitate  domino  regi  debitis.  And  judgement  in  the  end  was 
given  against  the  said  bishop. 

"  King."    Our  ancestors  the  Saxons  termed  him  Coning  or 

Cyning,  a  name  signifying  power  and  skill,  which  by  way  of  con-. 

traction  we  now  call  king.     This  name  the  Saxons  with  a  small 

alteration  had  from  the  Brittaines,  who  called  him  Koningh  or 

Koninck.    In  French  he  is  called  Roy,  in  Italian  Re,  in  Spanish 

Rey9  all  derived  from  die  Latine  (Rex)9  of  the  true  signification 

[fl Mirror,  «ui.  hereof  jou  shall  read  [</]  plentiful  matter  in  our  old  bookes* 

sect.  2.  and  So  as  homage  is  divided,  first,  in  homagium  ligeum9  et  non 

ca.9.sect.  i  &a.  ligeum  (l). 

**ricVj?'AL  a.  In  homagium  antccessorium,  et  non  antecessorium  (a).  It 
ijol  8^  **  Dere  nece88ary  to  te  knowne  what  tenant,  that  holdeth  by 
Flett,  lib.  i.  homage,  shall  do  homage.  [>]  Item  videndum,  quis  potest  Aoma- 
cp-  6*  giumjacere.   Sciendum  est,  quod  quilibet  liber  homo9  tarn  masculus 

Fortetcue,  quhmjcemina9  clericus  et  laicus,  major  et  minor ;  dum  tamen  elects 

St P  n/  pT'r7*    in  tpucopos  post  consecrationem  homagium  nonjaciont9  quicquid 
08,  oo.  and  °  *  fi^erint  ante,  sed  tatitumjidelitatem  (3).    Conventus  autem  homa- 
Pner.  65.      [e]  Glanvil.  lib.  9.  ca,  1.    Bracton,  foL  78.  b.    Britt  c.  68.  fo.  170,  171. 
FleU,  lib.  3.  cap.  r6. 

gium 


probably  there  would  not  have  been  so  much  difficulty  in  adjusting  the  cere- 
mony between  them.  Homage  ligeum  was  without  any  saving  or  exception  of 
the  faith  due  to  king  or  other  lords ;  but  homage  non  ligeum  had  such  an 
exception.  The  former  properly  came  from  the  subject  to  the  sovereign; 
the  latter  from  one  subject  to  another.  The  former  generally  and  in  strictness 
included  allegiance  as  a  subject,  and  could  not  be  renounced ;  though  some? 
times,  when  aone  by  one  who  was  himself  a  sovereign  prince  as  a  mark  of 
feudal  dependance  in  respect  not  of  his  tohoU  dominions,  but  only  of  apart  of 
them,  it  was  not  understood  with  so  much  latitude ;  but  the  latter  never 
imported  any  thing  more  than  a  connection  in  the  way  of  tenure,  which  the 
homager  might  at  any  time  free  himself  from  by  renouncing  die  land  he  was 
invested  witn.  See  fou  Fresn.  Gloss*  voc  Hominium  et  Ligeus,  and  Spelman, 
Gloss*  voc*  Homagium  etLigantia. — [Note  4.] 

(1)  See  note  3,  in  65.  a. 

(2)  That  is,  auncestrel  and  not  auneestrel,  as  to  which  see  post*  109.  b. 

t»  (3)  Howflgtf  done  to  the  king  by  a  bishop  salvo  suo  ordine.    Af.  Paris,  101. 
Hal.  MSS.-.See  what  is  said  by  lord  Coke,  infra. 

i 
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gium  non faciei  de  jure,  start  nee  abbas,  nee  prior,  eb  quodtenent 
nomine  alieno,  scilicet  nomine  ecclesiarum. 

[g]  One  within  the  age  of  21  yeares  may  doe  homage ;  but  fe]  Glanvil. 

Bracton  saith  he  cannot  doe  fealtie,  because  in  doing  of  fealty  Kb*  9-  caP; *• 

be  ought  to  be  sworne,  which  an  infant  cannot  be  (4).    But  Bracton,  lib.  3. 

some  opinions  be  in  our  bookes  to  the  contrary,  viz.  that  an  Y\^t&t  \\i  « 

infant  shall  doe  fealtie ;  but  I  take  it  to  be  meant  of  homage,  cap.  16.  acd. 

and  herewith  [h]  agreeth  Britton,  who  saith,  et  tout  soit  que  21E.  3.  40.    . 

enfant  deins  age  fait  homage,  pur  ceo  ne  volons  nous  my  que  Uface  a4  E.  3. 63, 64. 

serement  de  feaUie,  jesque  a  taunt  que  il  soit  de  pleine  age;  et  ^'^^J^ 

tout  soit  ceo  comon  ait  del  people  que  fait  de  enfant  fait  deins  age  gerrit.  g. 

ne  soit  fait  my  a  tener  est  able.     Volons  neaue  dent,  que  chescun  13  H.  4, 5. 

home  et  chescun  feme,  de  quel  age  que  Us  so  tent,  facent  homage  a  33  H.  6. 16. 

lour  seigniour  solonaue  Vestatut  de  la  grand  charter.  ao  E*  3*  .P*r 

Glanvill  saith,  [t  J  women  shall  not  do  homage ;  but  Littleton  mutton,*4*' 

saith  that  a  woman  shall  doe  homage,  but  she  shall  not  say,  fol.  171. 

I  become  your  tooman,  but  I  do  to  you  homage ;  and  so  is  GlanvtU  [*]  Glanvil. 

to  be  unaerstood,  that  she  shall  not  doe  compleate  homage.  |»k ?•  c.  1. 

r  ^  F.N.B.  157.  - 

Regist.  396.   Britton,  ubi  supra.    Mirror,  ca.  i«  sect.  3. 


Sect.  86. 

Z?I7jF  if  an,  abbot,  or  a  P^yor,  or  other  man  of  religion,  shall  doe 

homage  to  his  lord,  he  shall  not  say,  I  become  your  man,  frc.  for  that 

he  hath  professed  himself e  to  be  onely  the  man  of  God.    But  he  shall  say 

thus:  I  doe  homage  unto  you,  and  to  you  I  shall  be  true  and  faithfuu, 

and  faith  to  you  oearefor  the  tenements  which  I  hold  of  you,  saving  the 

faith  which  1  doe  owe  unto  our  Lord  the  Jung. 

^VTO  man  of  religion  when  [k]  he  doth  homage  shall  say,  flc]Glaiml. 

I  become  your  man ;  because  he  hath  professed  himselfe  the  !ib* '  *  <*f  •  0* 
man  of  God ;  yet  shall  he  doe  homage,  and  shall  say,  [I]  I  do  to  nb.T>78.       ' 
you  homage,  and  to  you  shall  be  true  andfaithfull,  SfC.    And  note,  Bracton,  cap.68: 
that  here  religion  is  taken  largely,  for  it  extends  not  only  to  Fleta,  lib.  3.    : 
regular  persons,  as  abbots  and  the  like,  but  also  to  all  ecciesi-  £■:  *?• 
asticall  persons,  as  bishops,  deanes,  or  any  other  sole  ecclesias-  £5  Xld'^ct 
ticall  body  politike;  ana  so  it  is  the  use  at  this  day,  which  also  ^'     133* 
appeares  in  our  old  books. 

And  it  is  to  be  observed,  that  in  old  bookes  and  records,  the 
homage  which  a  bishop,  abbot,  or  other  man  of  religion  doth, 
is  called  fealty,  for  that  it  wanteth  these  words  (I  become 
your  man.)  But  yet  in  judgement  of  law  it  is  homage,  because 
he  saith,  I  doe  to  you  homage,  &c  and  so  of  a  woman. 

Sect. 


(4)  Infant  casts  essoin  of  being  in  the  kings  service  for  another,  ai  E.  3. 33* 
He  shall  do  fealty.  34  &  3. 63,  64.  Hal.  MSS-— In  casting  an  essoin  de 
servitio  regis,  the  essoinor,  that  is,  he  who  casts  the  essoin  for  the  absent 
pevsoit,  must  swear  to  the  truth  of  the  essoin ;  which  explains  the  object  of 
(lie  case  cited  by  lord  Hale.  See  a  Inst.  314.  See  further  as  to  the  swearing, 
of  an  infant,  post.  158.  a. — [Note  ,5.] 
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ALSO,  if  a  woman  sole  shall  doe  homage,  she  shal  not  say,I  become 
*^  your  woman ;  for  it  is  not  fitting  that  a  woman  should  say,  that  she 
will  become  a  woman  to  any  man,  but  to  her  husband,  when  she  is  married. 
But  she  shall  say,  I  do  to  you  homage,  and  to  you  shall  be  faithfull  (xni 
true,  and  faith  to  you  shau  bear  for  the  tenements  I  hold  of  you,  saving 
the  faith  I  owe  to  our  soveraigne  lord  the  king. 

[m]  For  like  HJ?OR  it  is  notftting,  $c."    By  tkis  it  appeareth,  [m]  that 

raaont  ab  in-  argumentum  ah  mconvenienti  plurimum  valet  in  lege,  as 

convenient!,  often  shall  be  observed  hereafter.    Non  solum  quod  licet  ted 

rid.  Sect  13*,  guidestcornemensestconskkrvndum.  Nihil  quod  est  inconvenieMt 

7«t.  730.    at  H.  7.13.    F.N.B.  130.D.    16H.7. 9. 


Sect.  88.    (3)- 

ALSO,  a  man  may  see  a  good  note  in  M.  15  E.  3,  where  a  man  and 
his  wife  did  homage  andfealtie  in  the  common  place,  which  is  written 
in  this  forme.  Note,  that  I.  Lewkner  and  Eliz.  Aw  wife  did  homage  to 
W.  Thorpe  in  this  manner :  the  one  and  the  other  held  their  hands  joynthf 
betweene  the  hands  of  W.  T.  and  the  husband  saith  in  this  forme:  We 
doe  to  you  homage,  and  faith  to  you  shall  bearefor  the  tenements  which 
we  hold  of  A.  your  conusor,  who  hath  granted  to  you  our  services  in  B. 
and  C.  and  ot/ter  townes,  fyc.  against  all  nations  (encountre  touts  gents)  (3), 
earing  the  faith  which  we  owe  to  our  lord  the  king,  and  to  his  Xeires,and 
to  our  other  lords;  and  both  the  one  and  the  other  hissed  him.  And  after 
they  didfealtie,  and  both  of  them  held  their  hands  upon  the  boohe,  and 
the  husband  said  the  words,  and  both  kitsed  the  boohe. 

IN 


fi)  Arguments  from  inconvenience  certainly  deserve  the  greatest  attention, 
ana  where  the  weight  of  other  reasoning  is  nearly  on  an  equipose,  ought  to 
turn  the  scale*  But  if  the  rule  of  law  is  clear  and  explicit,  it  is  in  vain  to 
insist  upon  inconveniences ;  nor  can  it  be  true  that  nothing  which  is  incon- 
venient is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfection  which 
the  most  exalted  human  wisdom  is  incapable  of  attaining,  and  would  be  an 
invincible  argument  against  ever  changing  the  law. — [Note  6.] 

(«)  In  the  Rohan  edition,  and  in  those  of  Pynson  and  Redman,  this  Section 
is  transposed  to  the  Chapter  of  Fealty. 

(3)  Lord  Coke's  translation  of  the  word  gents  is  erroneous ;  for  as  Mr.  Mador 
justly  remarks,  though  the  Roman  word  gens  signifies  sometimes  a  nation,  ant 
sometimes  a  family,  and  gents  is  Romaniac  or  bastard  Roman,  and  derived  from 

fens,  yet  like  many  other  Romamck  words  it  acouired  a  new  import,  and 
ccording  to  that  denotes  men  or  persons.    See  Mad.  Bar.  Angl.  167,  and 
Hist.  Excheq.  in  Piref.  p.  13— [Note  7.] 
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TN  this  [»]  record  three  things  are  to  be  observed.  M  Mich. 

l.  How  necessary  and  profitable  records  and  observations  \5  **•?•  t8l# 
are,  albeit  they  were  not  published  in  print:  for  at  the  time  Avowne»  l0& 
when  Littleton  wrote,  this  record  was  not  printed. 

3.  That  the  husband  and  wife  doing  homage,  the  husband  shall 

speake  the  words  for  them  both,  viz.  We  doe  to  you  homage,  &c. 

3.  That  the  homage  which  the  husband  and  wife  doe,  is  the 

very  homage  which  the  wife  should  doe  alone.    But  this  joint 

homage,  done  by  the  husband  and  wife,  is  intended  to  be  before 

.issue  had  between  them,  whereof  more  shall  be  sayd  hereafter. 

And  it  is  to  be  observed,  that  very  few  cases  ruled  or  resolved 

in  the  reigne  of  Edward  the  third,  but  the  same  or  the 

\  66.  J  like  &»  had  been  ruled  or  resolved  in  the  raignes  of 

L  b.  J  Edvoard  the  second,  Edward  the  first,  or  before,  as  for 

example  for  warrant  hereof,  vide  Hill.  17  E.  a.  Rot.  Hill.  17  E.  a. 
Pari.  Ac.  Rot  Pari.  &c. 


Sect  89. 

jyO  TE,  if  a  man  hath  several!  tenancies,  which  he  holdeth  of  sever  all 
"*■  v  lards,  that  is  to  say,  every  tenancy  by  homage ;  then  when  he  doth 
homage  to  one  of  his  lords,  he  shall  say  in  the  end  of  his  homage  done, 
Saving  the  faith  which  I  owe  to  out  lord  the  king,  and  to  my  other 
lords  ( 1 ). 

MJND  to  my  other  lords."    This  saving  for  other  lords  is 
good  for  explanation,  albeit  the  homage  is  referred  onely 
to  the  tenements  which  he  holdeth  of  him  to  whom  he  doth  the 
homage* 


S*ct.  90. 

JtfO  TE,  none  shal  do  homage  but  such  as  have  an  estate  in  fee  simple, 
or  fee  taiie,  in  his  atone  rtaht,  or  in  the  right  of  another.  For  it  is 
a  maxime  in  law,  that  he  which  hath  an  estate  but  for  terme  of  life,  shal 
neither  do  homage  or  take  homage.  For  if  a  woman  hath  lands  or  tene- 
ments in  fee  simple,  or  in  fee  taile,  which  she  holdeth  of  her  lord  by  homage, 
and  taheth  husband,  and  have  issue,  then  the  husband  in  the  life  of  the 

wife 


(1)  This  express  savins  of  the  faith  due  to  the  king  was  formerly  of  conse- 
cnce,  being  calculated  to  prevent  that  entire  dependance  of  the  tenant  on 
immediate  lord,  the  idea  of  which  in  times  when  the  feudal  institutions  were 
heir  full  vigour,  operated  very  strongly,  and  tended  to  depress  the  authority 
the  sovereign.  See  a  sensible  note  on  this  subject  in  Litt.  par  Houard,  v.  1. 
*.  14,  and  121.  In  another  place  lord  Coke  cites  an  instance  of  an  information 
the  part  of  the  crown  against  a  bishop,  for  receiving  homage  from  his  tenants 
bout  any  saving  of  the  faith  due  to  the  king;  but  it  doth  not  appear  by  the 
tact  which  lord  Coke  gives  of  the  record,  how  this  contempt  of  the  royal 
hority  was  punished.    See  ante  65*  a.-— [Note  8.] 
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wife  shall  doe  homage  (2),  because  he  hath  title  to  have  the  tenements  by  the 
ajrtesie  of  England  if  he  surviveth  his  wife,  and  also  he  holdeth  in  right  of 
his  wife.  But  if  the  wife  dies  before  homage  done  by  the  husband  in  the 
life  of  his  wife,  and  the  husband  holdeth  himselfe  in  as  tenant  by  the 
curtesiet  then  he  shall  not  doe  homage  to  his  lord,  because  he  then  hath  an 
estate  but  for  terme  of  life. 

More  shall  be  said  of  homage  in  the  tenure  of  homage  ancestrell 

"  TN  the  right  of  another."    As  the  husband  and  wife  in  the 
right  of  his  wife,  the  bishop  in  right  of  his  bishopricke,  &c 
the  abbot  or  prior  in  right  of  his  monastery,  Ac.    But  no  cor- 
M  83  H.  8.  tit.  poration  aggregate  of  many  persons  capable,  [p]  be  the  same 
Feakie,  Br.  15.    ecclesiasticall  or  temporal],  can  doe  homage,  as  a  deane  and 
7  Co  l'o  chapter,  maior  and  commonalty,  and  such  like,  albeit  they  be 

10  Co/31.         seised  in  fee  of  lands  holden  by  homage,  yet  shall  not  they  doe 

homage.  And  the  reason  is,  because  that  homage  must  be  done 
in  person,  and  a  corporation  aggregate  of  many  cannot  appeare 
in  person ;  for  albeit  the  bodies  naturall,  whereupon  the  bodie 
politique  consists,  may  be  seene,  yet  the  bodie  politique  or  cor- 
porate itselfe  cannot  be  seene,  nor  doe  any  act  but  by  attorney, 
and  homage  must  ever  be  done  in  person,  &c.   (3)  And  _ 

albeit  an  «*»  abbot  and  covent  is  a  corporation  aggre-  jo7- | 
gate  of  many,  yet  because  the  covent  are  all  dead  per-  |_  a.  J 
sons  in  law,  the  abbot  alone  in  nature  of  a  sole  corpo- 
ration shall  doe  homage. 

(Ante  10.  b.  "  A  maxime  in  latv."  A  maxime  is  a  proposition,  to  be  of  afl 

rott.  343.  a.)  men  confessed  and  granted  without  proofe,  argument,  or  dis- 
course. Contra  ncgantem  pnncipta  non  est  disputandunt.  But  of 
this  somewhat  ham  beene  said  before. 

M  GUunril.  "  He  tohich  hath  an  estate  but  for  terme  of  life."   [q]  A  parson 

fib.  9.  cap.  a.  or  vicar  of  a  church,  that  hath  a  qualified  fee,  [r]  and  yet  to 

Britton,fol.i7o.  many  intents  upon  the  matter  but  an  estate  for  life,  can  neither 

JarifPutrnro,  13.  receive  (0  homage  nor  do  homage,  as  a  bishop,  an  abbot,  or  any 

(Post.  341.  b.) '  such  like,  that  hath  a  fee  absolute,  may.    [s]  So  if  a  man  and 

[r]  8  £.  4.  q8.  his  wife  be  seised  in  fee  of  a  seigniorie  in  the  right  of  his  wife,  the 

39  E.  3. 15*     •  husband  shall  not  receive  homage  alone,  but  he  and  his  wife 

i*owrie,  i7ju  togetner-  CO  But  &  *e  husband  in  that  case  hath  issue  by  his 
r,j  a  e,\j/        wife,  then  he  shall  receive  homage  alone  during  the  life  of  his 

Avowry,  1 83,  F.  N.  B.  257.  1 3  E.  3.  Card.  39.  [t]  *7  Asi.  p.  5 1 .  F.  N.  B.  357. 
13  H. 6.  Avuwrfe,  ai.  43  E.  3. 13.  44  E.  3.41.  3  E.  3.  Arowrie,  175.  13  E.  3. 4. 
Gaid.  39.    93  E.  3.  foL  19.  Gird.  44. 

wife; 

■■■  *  — — -• —         ■  .  ■ 

.  (2)  F.  N.  B.  257.  Husband  alone  doth  fealty  before  the  having  of  ism. 
Nota,  before  issue  the  avowry  for  homage  shall  be  on  the  husband  and  wfe,  and 
•not  only  on  the  •wife.  29  E.  3. 15.  But  after  issue  the  avowry  for  homage  shall 
be  on  the  husband.  But  till  the  lord  have  notice  of  the  having  tssue,  he  may  avow 
upon  both.  7  E.  4.  27.  The  husband  only  shall  do  the  homage,  quia  si  dominus 
adiret  prselium,  vir  consecuturus  esset  eum,  non  mulier.  13  E.  1.  Avowry,  234* 
Hal.  MSS.— [Note  9.] 
(3)  *  E.  3. 10.  accord.  Hal.  MSS — [See  also  Peake's  Evid.  157. 169.] 
(1)  Lord  Coke  in  another  place,  where  he  explains  for  what  purposes  a 
parson  hath,  a  fee,  and  for  what  an  estate  for  life  only,  says,  that  he  may  receive 
bomage,  and  cites  Bro.  Abr.  temps  £.  1.  Incumbent,  19.  But  the  book 
referred  to  agrees  with  the  doctrine  here— [Note  10.] 
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wife ;  and  the  reason  is,  because  he  by  haying  of  issueis  intitled  to 

an  estate  for  terme  of  his  owne  life,  in  his  owne  right,  and  yet  is 

seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant 

for  life.  But  if  his  wife  dye,  then  he  hath  onely  but  an  estate  for 

life,  and  then  he  cannot  receive  homage.   Yet  tenant  for  life  or  [n]  6  E..a. 

years  of  a  seigniory  [u]  shall  have  ward,  mariage,  and  reliefe,  and  uard.  iss. 

shall  suppose  that  the  tenant  died  in  the  fealty  of  the  pi.  [x]  Fieri  13|'3'5  "j* 3* 

possunt  homagia  libero  homini  tatn  masctdo  quhm  famines*  tdm  ?  *,  !?, „  *** 

18  £.  3.  7.    43  E.  3. 13,    44  E.  3.  41.    13  H.  6.  Arowrie,  ai,    8  H.  6.  >$> 
7  E.  4.  37.    F.  N.  B.  957. 

"  And  have  issue,  then  the  husband  in  the  life  of  the  wife  shall 
doe  homager  The  reason  hereof  is  rendred  before,  and  also 
that  after  the  death  of  his  wife  he  being  but  a  bare  tenant  for  life 
shall  doe  no  homage;  for  regularly  it  is  true,  that  he  that  cannot 
receive  homage  in  respect  of  the  weaknesse  of  his  estate  in  the 
seigniory,  shall  not  doe  homage,  if  he  hath  a  like  estate  in  the 
tenancy. 

If  a  man  hold  of  the  king,  and  hath  issue  divers  daughters,  and  * 
dyeth,  the  king  shall  have  homage  of  every  one  of  these  daughters. 

And  this  [a]  appeareth  by  the  statute  De  Hibernid  anno  14  if.  3.  M  14  H.  3.  tit* 

to  be  the  common  law ;  for  that  act  saith,  In  regno  nostro  Anglue  riwog.  5. 
talis  est  lex  et  consuetudo>  quod  si  quis  tenueril  de  nobis  in  capite, 
et  habuerit  Alias  hwredes,  tpso  patre  defuncto,  antecessors  nostri 
habueruntet  semper  nos  habuimus  et  cepimus  homagiumde  omnibus 
hujusmodi  JUiabus,  et  singula  earum  tenent  de  nobis  in  capite  in 

hoc  casu.  And  therefore  where  by  the  [b]  statute  De  Pr&rogativd  m  Pnerog. 

Regis,  it  is  provided,  Si  una  Juereditas,8fc.  that  is  but  an  affirmance  Regis,  cap.  5*  . 

of  the  common  law.    [c]  But  this  is  to  be  understood  where  the  M  StajM.  de 

coheirs  be  of  full  age ;  for  if  they  be  within  age  and  in  ward  to  npmagio  oa- 

the  king,  Primogenita  tantilm  faciei  homagium  pro  se  et  sororibus  P,eJld®  jTc,nP* 

**»,  etali*  sortres,  dim  ad  atatem  per£ntn%,  facUnt  servitia  f*\ _fa)  , 

dominisfeodorum  per  tnanum  primogenitce,  [d]  And  therefore  if  a  }jb-J  »  ™™ '    '• 

man  hold  of  a  common  person  by  the  service  of  homage,  and  &  jib.  9.  cap.  * 

bath  issue  divers  daughters  and  dyeth,  the  eldest  daughter  onely  Bract,  lib.  1.    : 

shall  doe  homage  for  her  and  all  her  sisters.   And  this  appeareth  de  h>niagio 

also  by  the  statute  of  Hibemia.    Primogenita  tantilm faciet  ho-  ^^J^  L*  8o 

magium  domino  pro  se  et  omnibus  sororibus  suis.   And  the  reason  Britton,7ol.i68i. 

is  there  rendered  afterward,  Quia  omnes  sorores  sunt  quasi  unus  b.  171, 17a. 

hares  de  und  hareditate.  [e]  But  if  the  coparceners  in  that  case  Fleta,  lib.  a, 

make  partition,  then  every  one  shall  doe  homage,  because  now  it  Mpii6iL*j-ub'a* 

is  not  una  sed  diver sa  hceredUas.  [f]  And  so  it  is  if  one  "*   Q     l  '  *** 

C67.~]  make  a  feoffment  in  fc^fee  (which  is  a  partition  in  law  p.  n.  b.  i6u 

b.  J  for  that  part)  the  feoffee  shall  do  homage,  for  every  150. 259. 

tenant  in  common  shall  doe  severall  services.    And  it  St*un*'«  Pr»r. 

hath  been  adjudged  [g]  in  our  bookes,  that  if  the  eldest  co-  /p0*t4'l64  b\ 

n*rcener  doe  homage  to  the  lord,  and  afterward  the  younger  m°F.N.B.i6a. 

Vide  1 1  E.  3.  Avowrie,  101.        [/]  45  E.  3.  93.    94  E.  3.  73.    Marlbridge,  cap.  gu 
F. N. B.  1 6a.  [g]  a  E.  a.  Avowrie,  1 79.    a  Ro.  Abr. 514.    (F.  N.  B.135.) 


sister 


(2)  This  seems  to  be  the  same  as  is  now  called  1 7  E.  2.  st.  2,  and  is  printed 
our  statute  books  by  the  title  of  Modus  Jaciendi  homagium  et  Jidelitatcnu 
t  Mr.  Madox  with  reason  observes,  that  it  is  not  a  statute,  but  only  a  pre- 
lent  of  the  form  of  doing  homage.  Mad.  Bar.  Ang.  272.  A  like  remark 
made  by  Mr.  Barrington.  See  Observat.  on  Ant.  Stat.  2d  ed.  p.  159*— 
Note  u -J 
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sister  maketh  a  feoffment  in  fee  of  her  part,  the  lord  shall  have 
homage  for  the  part  of  the  younger  slater ;  for  that  which  was 
una  hareditas9  one  inheritance  by  law,  by  the  alienation,  which 
is  her  act,  is,  (as  hath  beene  said)  divided  and  become  in  grosse, 
and  the  coparcenary  defeated. 
[Jk]  7  E.  4.  *7,  But  if  a  tenant  infeoffe  divers  men  in  fee  joyndy,  [A  J  all  these 
«8.  14  H.  4  38.  jointenante  shall  ioyntly  doe  their  homage,  and  their  fealty  also. 

la*  ii  £*'  W  If  boma^e  *•  ™c  °y  *•  *»«*>  *nd  he  maketh  a  feoffment  m 
G«rd.  1 16.  *  ^  tne  feoffor  shall  not  doe  homage ;  because  albeit  he  is  sup- 
{t]  48  £.  3.  a.  posed  to  be  tenant  in  some  cases,  quant  al  avovorie,  yet  the  feoffee 
>6  £•  4- 1 3*  is  very  tenant,  and  homage  shall  ever  be  done  by  the  very  tenant ; 
6  £.  4.  3.  but  that  very  tenant  needeth  not  to  be  very  tenant  of  the  land, 

and  therefore  the  mesne  because  he  is  very  tenant  to  the  lord 

C mount  (though  he  be  not  tenant  of  the  land)  shall  doe 
age.     And  so  it  is  of  the  disseisee,  and  of  tenant  in  taile, 
after  a  feoffment  in  fee,  for  in  that  case  the  donee  is  very  tenant 
to  the  donor. 
If  a  tenant  that  holdeth  by  homage  maketh  a  feoffment  in  fee 
[Ac]  as  E.  4.  as*  of  part,  [&1  that  feoffee  shall  doe  homage,  and  so  shall  every 

feoffee  of  what  part  soever. 

If  there  be  two  coparceners  or  jointenants  of  a  seigniory,  if 
[fl  3  £.  a.  the  tenant  doth  homage  and  fealty  to  one  of  them,  [/]  he  shall 

Avowric,  187.     be  excused  against  the  other. 

13  H.  4. 5.  If  homage  be  parcell  of  a  tenure,  it  is  a  presumption  that  the 

Awwrie  80.       tenure  is  by  knights  service,  unlesse  the  contrary  be  proved,  but 
8  H.  3.  tit.  Pre-    of  itselfe  it  maketh  not  knights  service.    And  yet  by  custome 
■cription,  38.      the  heire  of  him  that  holds  by  homage  onely  may  be  in  ward. 
HiitiaE.  1.  More  shall  be  said  of  homage  in  the  title  of  Homage 

com 1  Rep        Ancestrell(i). 

Hot.  43.  *  '  ~ 

(Pott.  73.1.)  LHAP. 

(1)  See  post  100.  & — The  statute  of  1a  Cha.  a.  c  24,  which  was  made  to 
free  the  subject  from  the  burthen  of  knights  service,  and  the  oppressive  con- 
sequences of  tenures  in  capite,  amongst  other  provisions  wholly  discharges  all 
tenures  from  die  incident  of  homage ;  not  because  homage  itself  was  any 
grievance,  but  because,  though  not  wholly  yet  it  was  more  properly  an  incident 
to  knights  service,  which  the  statute  abolishes.  But  whilst  homage  continued, 
it  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it,  where  it  was 
due,  materially  concerned  both  lord  and  tenant  in  point  of  interest  and  advan- 
tage. To  the  lord  it  was  of  consequence,  because  till  he  had  received  homage 
from  the  beir  he  was  not  entitled  to  the  wardship  of  him  and  of  his  land ;  unless 
the  lord  had  the  seigniory  for  life  or  years  only,  in  which  case  he  could  not 
take  homage,  and  therefore  was  allowed  wardship  without.  Dominus  (as 
Magna  Charta  expresses  it)  non  habeat  custodiam  ejus  nee  terra  sum,  anteauam 
homagium  ceperit ;  which  words  it  is  said  import,  not  that  the  lord  coula  not 
have  the  wardship  of  the  heir  unless  he  had  actually  received  homage  from  the 
ancestor,  but  only  that  he  could  not  have  it  till  it  was  received  from  the  heir. 
See  9  H.  3,  cap.  3,  and  2  Inst.  10.  To  the  tenant  the  homage  was  scarce  of  less 
importance ;  for  anciently  every  kind  of  homage  when  received,  but  not  before, 
bound  the  lord  to  acquittal  or  warranty,  that  is,  both  to  keep  the  tenant  free 
from  distress,  entry  or  other  molestation  for  services  due  to  the  lords  para- 
mount, and  to  defend  his  title  to  the  land  against  all  others ;  though  in  sub- 
sequent times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
homage  auncestrel.  See  post.  fol.  100.  a.  101 .  a.  2  Inst  11.  Such  being  the 
effect  of  homage,  it  was  necessary  to  provide  the  means  of  compelling  the 
tenant  to  do  and  die  lord  to  receive  it;  and  accordingly  our  law  cave  the  remedy 
by  distress  for  the  former  purpose,  and  the  writ  de  capiendo  nomagio  for  the 

latter. 
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Chap.  2.  Fealty.  Sect  91- 


J?EA  LTYis  the  same  that  fidelitas  is  in  Zatine.  And  when  a  free- 
holder  doth  fealty  to  his  lord,  he  shall  hold  his  right  hand  upon  a 
booke,  and  shall  say  thus  :  Know  ye  this,  my  lord,  that  1  shall  befatthfull 
and  true  unto  you,  and  faith  to  youshall  bear e  for  the  lands  which  1  claime 
to  hold  of  you,  and  that  1  shall  lawfully  doe  to  you  the  customes  and 
services  which  I  ought  to  do,  at  the  termes  assigned,  so  help  me  God  and 
his  Saints;  and  he  shall  Jdsse  the  book.  But  he  shall  not  kneele  when  he 
maketh  his  fealty,  nor  shall  make  such  humble  reverence  as  is  aforesaid  in 
homage* 

P  E  A  L  T  Y  in  French  hfeauby,  and  is  [a]  derived  of  the  Latin  [•]  Bract 

origin.  $03.    Mirror,  cap.  3,  de  serement  6c  de  feaJt.    Statut.  de  17  E.  9.  tit.  Homage. 
*  And  token  a  freeholder?    Every  freeholder  except  tenant  in  M  Bracton, 


fhinkalmoigne  shall  doe  fealty.     \p\  And  yet  some  that  are  not  p-^*/?1' 8o*  *" 

tenants  of  any  freehold  shall  do  fealty,  as  a  tenant  for  years  shall  jj"^  Hb/J3' 

dofealtie  (2).  Bracton  saith,  De  ntulo  tenemento  quod  tenetur  ad  ca.  16. 

iemununiyJU  homagium,fit  tamen  indefdditatis  sacramentum.       Littleton,  fo.  29. 

nu.  13a. 
4  E.3.34.    911.6.43.    10  H.  6.13.    5  H.  5.1a.    9E.4.1.    si  £.4. 39.    5H.7.11. 

u  That    I  shall  be  Jhithfull  and  true  unto  you,  fyc  and 
faith  to  you  shall  bears  for  the  lands  tvhick  I  claime  to  hold 
of  you,  and  thai  I  shall  lawfully  doe  to  you  the  customes  and 
services,  fyc" 

C68  "1       M  ***  Fealtie  is  a  part  of  homage  (1),  for  all  the  [c]  Mirror, 
UO*  I  cap.  3,  deter. 

a.    -I  fcdefeahie.    (4C0. 8.b.) 

words 


latter*  Post.  105.  a.  2  Inst.  11.  However,  when  it  was  settled,  that  implied 
acquittal  and  warranty  were  only  incident  to  homage  auncestrel,  the  writ  de 
capiendo  homagio  fell  into  disuse ;  for  it  did  not  lie  in  the  case  of  other  homage> 
the  reason  of  the  law,  which  gave  it  to  the  tenant  that  he  might  entitle  himself 
to  acquittal  and  warranty,  having  ceased  with  respect  to  that,  and  homage 
uuncestrd  being  very  rare,  if  not  entirely  worn  out,  in  the  time  of  lord  Coke. 
See  *  Inst.  1 1. — See  further  on  the  effect  of  homage  in  Littlet.  par  Houard, 
v.  1.  p.  519.  Mad.  Baron.  Angl.  269.  and  Sulliv.  Lect.  128,  particularly  the 
latter  book.  See  also  as  to  homage  in  general,  Spelm.  Gloss,  voc.  Hominium, 
and  Du  Fresn.  Gloss,  voc.  H&mintum  et  Vassalaticum,  and  post.  68.  b.— 
[Note  12.] 

(2)  Tenant  at  will  should  be  added  to  the  exception.  See  post.  93.  Also 
According  to  5  H.  5. 12.  and  10  H.  6.  13.  tenant  for  years  is  not  compellable 
to  do  fealty;  but  Littleton,  Sect.  132,  is  expressly  with  lord  Coke.  See  too 
the  other  authorities  cited  in  the  margin,  and  an  observation  on  the  10  H.  6.  13. 
in  Kitch.  on  Courts,  ed.  1592,  fol.  132.  a. — [Note  13.] 

(1)  In  some  countries  on  the  continent  of  Europe  homage  and  fealty  are 
blended  together  so  as  to  form  one  engagement,  being  so  entire  that  one  cannot 
be  without  the  other ;  and  therefore  foreign  jurists  frequently  consider  them 


68. a.]  Of  Fealty.  L.  2.  C.  2,Sect. gt 

words  of  fealtie  are  comprehended  within   homage  (a),  and 
therefore  fealtie  is  incident  to  homage. 

a  "  So  help  me  God."  As  homage  is  the  more  honourable  ser- 
vice, so  fealtie  is  a  service  more  sacred,  becaitse  he  is  sworne 
thereunto.    And  the  reason  wherefore  the  tenant  is  not  sworne 
in  doing  his  homage  to  his  lord  is,  for  that  no  subject  is  sworne 
to  another  subject  to  become  his  man  of  life  and'  member  but  to 
the  king  onely,  and  that  is  called  the  oath  of  allegiance,  or  ham- 
(7  Co.  Calvin's    gium  ligeum  (3).     And  those  words  for  that  purpose  are  omitted 
fSTstat  de       out  <*  w™*  "Hch  is  to  be  done  upon  oath.  And  Littleton  said 
17  £.  Q.'tlt.        weU  (when  a  freeholder  doth  fealtie) ;  [<Tj  for  the  fealtie  of  him 
Homage,  in  le     that  holdeth  in  villenage,  differeth  from  the  fealtie  of  the  free- 
Abridgement,     holder.     For  the  villejne  holding  his  right  hand  upon  the  bode 

1  W.  fc  M.  c  si  from  tnis  **)'  rorward  shall  be  to  you  true  and  faithful],  and  shall 

••  a/3.  owe  y°u  fealtie  for  the  land  that  I  hold  of  you  in  villenage,  and 

1  G.  urt.3.  shall  be  justified  by  you  in  bodie  and  goods,  so  help  me  God^&c. 

c.  13.  as  by  the  act  (4)  appeareth. 

Sect 

• 

as  synonymous.  But  lord  Coke,  notwithstanding  his  saying  that  fealty  is  a 
part  of  homage,  apparently  doth  not  mean  to  confound  them ;  for  in  our  law, 
whilst  both  continued,  they  were  in  some  respect  distinct ;  and  though  fealty 
was  an  incident  to  homage,  and  ought  always  to  have  accompanied  it,  J& 
fealty,  as  lord  Coke  himself  tells  us,  might  be  by  itself,  being  sometime 
done  where  homage  was  not  due  and  would  have  been  improper ;  and  in  tb( 
two  next  Sections  Littleton  strongly  marks  the  difference  between  the  two.  In 
short,  by  our  law  homage  was  inseparable  from  fealty,  but  fealty  was  not  so 
from  homage4.  See  ante  67.  b.  post.  150.  b.  151.  a.  and  Wright's  Ten.  55* 
note  (0),  and  Du  Fresn.  Gloss,  voc.  Hominium  et  Fidelitas. — [Note  14.] 

(3)  This  is  not  strictly  accurate;  for  the  words  So  help  me  Godanaihe 
saints,  which  constitute  the  oath,  and  are  therefore  of  the  essence  of  fealty 
were  not  comprehended  in  the  form  of  homage,  nor  were  the  words  I  uw 
laitifutty  do  to  you  the  customs  and  services  which  I  ought  to  do  to  you  at  the  terms 
assigned.  Another  difference  between  the  two  in  point  of  expression  was,  that 
the  person  doing  fealty  did  not  say,  /  become  your  man,  words  so  significant 
of  the  nature  of  the  engagement  by  homage.  Also  in  fealty  there  is  not  any 
exception  of  faith  to  the  king  or  other  lords,  which  seeming  to  be  intended 
as  a  qualification  of  the  peculiar  words  of  homage,  I  become  your  man,  might 
perhaps  on  that  account  be  thought  unnecessary  in  fealty. — [Note  15O 

(3)  See  ante  65.  a.  and  note  1.  in  66.  b.  and  post.  n.  1.  in  68.  b. — In  note  i» 
of  66.  b.  it  is  observed,  that  it  doth  not  appear  by  the  extract  from  the  record 
of  the  bishop  of  Exeter's  case,  what  punishment  was  inflicted  on  the  bishop  n* 
receiving  homage  without  the  exception  of  faith  to  the  king.  But  this  was  s 
mistake,  for  the  extract  mentions  the  suit  to  have  been  for  10,000  &  ****? 
Dr.  Sullivan  states  it  to  have  been ;  though  in  his  book  no  authority  is  vouched* 
See  Sulliv.  Lect.  129.  It  is  observable,  that  there  is  a  want  of  reference  to 
authorities  through  die  whole  of  the  same  ingenious  book ;  a  deficiency  very 
much  to  be  lamented,  as  it  renders  that  work,  which  is  particularly  va*Hr~* 
for  the  copiousness  of  the  author's  historical  deductions  in  respect  to  nets?, 
much  less  useful  than  it  would  otherwise  be. — [Note  16.]  r, 

•    (4)  See  the  note  on  this  supposed  statute,  in  67.  b.  ante. 

*  Tint  it  apparently  a  contradiction  to  part  of  the  preceding  sentence,  and  ttiU  more  to to  .    ^  j 
trid  by  lord  Coke  in  150.  b.  vh.   that  fealty  is  an  incident  inseparable    to    boma***       ^  , 
Mr.  Hargrave't  meaning  it  probably  no  more  than  this,  that  where  there  vpat  homage  ihe****  *■  .    . 
far  only  inseparable  from  fealty,  that  the  homage  could  not  exist  without  the  fealty  J  <***«"«*  ** 
fealty  might  be  separated  Jnm  the  homage  by  the  extinguishment  of  the  tetter. 


\ 


|i-.S;C.S. 'Sect  99, 93, 94.    Of  Fealty.  [68.* 


Sect.  9^> 

AND  there  is  great  diversitiebetweene  the  doing  of  fealty  and  of  homage; 
for  homage  cannot  be  done  to  any  but  to  the  lord  himself e ;  but  the 
steward  of  the  lords  court,  or  bailife,  may  take  fealty  for  the  lord. 


X 


J>RAC TO N, lib.  2. Co.  80, saith thus :  Sciendumest, quod non  Bractoo, lib.  *. 

per  procurator**  nee  per  liter  as  fieri  poterit  homagium ;  sed  in  fo*  *£• 
proprui  persona1  y  tarn  domini  quhm  tenentis,  capi  debet  et fieri.       Vita.' 10!  **** 

3s  H.  6.  33.    9  Co.  76. 

"  But  the  steward  (le  seneschal),  fyc.  or  bailife,  may  take  Y M.  for  the 
fealty. n    This  is  so  evident,  as  it  needeth  no  explanation.  SSSShllLd 


Seneschal  and 
Bailife,  Sect  78,  79.  348.  &  379. 


Sect  93- 

A  LS  O,  tenant  for  terme  of  life  shall  do  fealtie,  and  yet  he  shall  not 
doe  homage.    And  divers  other  diversities  there  be  betweene  homage 
and  fealty. 

TPHE  tenant  must  doe  fealtie  in  person ;  because  he  must  be  9  Co.  76. 

sworne  unto  it,  and  no  roan  can  sweare  by  the  common  law 
by  attorney  or  proctor  (5). 


Sect.  94. 

ALSO,  a  inan  may  see  in  1 5  JE.  3,  how  a  man  and  his  wife  shall  doe 
homaae  and  fealty  in  the  commonplace,  which  is  written  before  in  the 
tenure  of  homage. 

More  shall  be  said  of  fealtie  in  the  tenure  in  socage,  and  in  frarihe- 
abnoigne,  and  in  the  tenure  by  homage  auncestrell. 

THIS 


(5)  Vid.  fealty  done  by  attorney.    Patricius  de  Graham  miles  regis  Scotia? 
flKntmentum  fidelitatis  fecit  regi  Angliae  in  nomine  ipsius  regis  Scotia?  pro 
"►us  terris  de  Penreth  Tindal  et  Sourby.  Pari.  E.  1. 137.  Hal.  MSS. — This 
it  us  is  a  singular  instance  of  fealty  by  attorney,  and  certainly  by  our 
was  an  irregularity ;  for  even  in  Bracton's  time  homage  could  not  be  done 
attorney,  and  much  less  could  an  oath  be  taken  in  that  way.     See  supra. 
'     ver,  in  some  countries  they  are  not  so  strict,  particularly  in  France,  where 
lOHiage  and  fealty  may  be  done  by  proxy,  if  the  lord  gives  his  consent, 
fal  by  the  custom  of  some  of  the  French  provinces  without.     See  tit.  Foy  et 
*  Hmoge,  in  Denis.  Nouvel.  Decis. — [Note  17.] 


■|  Vol,  L  U 


08.  a.  68.  b.]  Of  Fealty.        L. 2.  C.  2. Sect. 94 

'PHIS  is  evident,  and  appeareth  before;  and  if  lords  knew 

what  benefit  they  may  reape  by  receiving  of  homage  and 

M  4  Co.  8.        fealty,  they  would  not  neglect  them ;  [>]  for  by  the  receiving  of 

6  9  Co.  Bail's  either  of  them,  it  h  a  sufficient  seisin  of  all  manner  of  services, 
awe.  13E.4.5.  as  by  the  words  £f]  of  either  of  them  appeareth  (6). 

If]  Vid.  Sect.  Now  if  it  be  demanded  fc»-  what  difference  is  betweene  p68n 
1 1 8. 130, 131.  the  oath  of  fealtie,  when  it  is  done  to  the  king  in  respect  [_  ^  J 
*38"  of  a  tenure,  and  the  oath  which  everie  subject  ought  to 

take  in  respect  of  his  allegeance,  Littleton  here  setteth  downe  the 
\g]  Brit.ca.sg.  °ath  of  fealtie.  Now  the  [g]  oath  of  allegeance  is  thus,  You 
Caivin'»  case,      shall  sweare,  cVc.    (l)  Then  it  may  be  demanded,  Where  and 

7  Co.  6.  b.  when  is  this  oath  to  be  taken  ?  And  it  is  answered,  that  whoso- 
is  H.7. 18.        ever  jg  abQvg  the  age  of  twelve  yeares,  is  to  be  swome  in  the 

tourne,  unlesse  he  be  within  some  leet,  and  then  in  the  leet  (2) : 
Lambert,  135.     and  I  reade  amongst  the  lawes  of  Saint  Edward  (3),  Quod  hanc 

legem  invenit  Arthurus,  qui  quondam  fuit  inclitissimus  rex  Bri- 
tannorum,  et  ita  consoliaavit  et  confaderavit  regnum  Britannia 
universum  semper  in  unum.  Hunts  legis  authoritate  expulit 
Arthurus  prtedictus  Saracenos  et  tnimicos  &  regno.  Lex  enim 
ista  diu  sopita  fuit  et  sepulta,  donee  Eadgarus  rex  Anglorum 
excitavit,  et  erexit  in  lucem,  et  Mam  per  totum  regnum  observari 
pracepit.  Which  law  in  some  manner  is  observed  at  this  day  (4). 
JBut  to  return  to  Littleton  (5). 

Chap. 

(6)  Vid.  that  seisin  of  fealty  doth  not  estop  the  tenant  from  traversing  the 
seisin  of  other  services,  41  E.  3.  25.  50,  John  Lilburne's  case.  Hal.  MSS. — See 
further  as  to  the  advantages  accruing  from 'the  receiving  of  homage  and  fealty, 
ante  67.  b.  and  post.  92.  a.  and  b.  and  note  3,  in  68.  b. 

(1)  The  form  of  the  old  oath  of  allegiance  may  be  seen  in  the  books  cited 
in  the  margin ;  but  it  has  been  changed  by  several  statutes  made  since  the 
Revolution,  and  these  indulge  quakers  with  signing  a  declaration  of  fidelity 
instead  of  taking  the  oath.  See  Bum's  Justice,  tit.  Oaths,  and  Com.  Dig.  tit 
Allegiance.  In  lord  Hale's  History  of  the  Pleas  of  the  Crown,  there  is  a  very 
learned  dissertation  on  the  old  oath  of  allegiance,  in  which  his  lordship  explains 
how  it  differs  from  the  oath  of  fealty  to  the  king  by  reason  of  tenure.  He  also 
discourses  largely  on  the  subject  of  homage,  ancf  points  out  the  several  dis- 
tinctions between  homagium  simplex,  homagium  ligeum,  and  homagium  mixtum. 
See  1  Hal.  Hist.  P.  C.  61,  to  75.  This  curious  part  of  lord  Hale's  works  did 
not  occur  till  it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  the  Chapter 
of  Homage. — [Note  18.] 

(2)  How  the  taking  of  the  oaths  of  allegiance  is  regulated  by  modern 
statutes,  see  Com.  Dig.  tit.  Allegiance,  and  Burn's  Just.  tit.  Oaths. 

(3)  As  to  the  laws  of  Edward  the  Confessor,  the  authenticity  of  those  in 
print  is  controverted  by  the  famous  Dr.  Hickes.  See  Hick.  Tnesaur.  Ling. 
Septentrion.  Dissert.  Epist.  95. 

(4)  Mr.  Lambard,  who  published  the  first  edition  of  the  Anglo-Saxon  Laws, 
informs  his  reader,  that  those  called  Edward  the  Confessor's  were  printed 
from  two  manuscripts,  and  that  one  of  them  was  very  ancient,  but  the  other 
not  so  old ;  and  it  appears,  that  this  strange  tale,  about  King  Arthur's  consoli- 
dating the  whole  island  of  Britain  into  one  kingdom,  was  not  in  the  more 
ancient  manuscript.  See  Lamb.  Archaionom.  124.  a.  A  learned  writer  on 
British  Antiquities,  who  appears  to  have  taken  great  pains  to  point  out  the 
real  transactions  of  Arthur,  though  a  warm  advocate  for  great  part  of  his 
history,  doth  not  profess  to  vouch  for  this  tradition  concerning  him.  See 
Whitak.  Manchest.  4to  ed.  v.  1.  p.  31 [Note  19.] 

(5)  The  law  with  respect  to  fealty  continues  the  same  as  when  lord  Coke 

wrote  i 


L..  2.  CLS.  Sect.  95.         Of  Escuage  [68.  b. 


Chap.  3.  Escuage.  Sect.  95.     (6). 

TpSCUA  OE  is  called  in  Latine  Scutari um,  that  isy  service  of  the 
-*~*  shield;  and  that  tenant,  which  holdeth  his  land  by  escuage,  holdeth  by 
knights  service.  And  also  it  is  commonly  said,  that  some  hold  by  the  ser- 
vice of  one  hnighfs  fee,  and  some  by  t/ie  halfe  of  a  knight's  fee.  And  it  is 
sayd,  that  when  the  king  makes  a  voyage  royaU  into  Scotland  to  subdue 
the  Scots,  then  he,  which  holdeth  by  the  service  of  one  knight9  s  fee,  ought 
to  be  with  the  king  for  tie  dayes,  well  and  conveniently  arrayed  for  the 
war.  And  he,  which  holdeth  his  land  by  the  moitie  of  a  knight's  fee 
ought  to  be  with  the  king  twentie  dayes;  and  he  which  holdeth  his  land  by 
the  fourth  part  of  a  knight 's fie,  ought  to  be  with  the  king  ten  dayes;  and 
so  ne  that  hath  -more,  more,  and  he  that  Itath  lesse,  lesse. 

"jPSCUAGE"  [a]  in  Latine  Scutagium  (id  est)  servitium   [«]  Mir. cm.  i. 

scutL  service  of  the  shield.     Hereby  it  appeareth  that  !fct\.3    0    t 
•!.*•***■  j      *         i     •  c  j   Br.  fo.  i6a,&c 

tight  interpretations  and  etymologies  are  necessary:  for,  ad  ockam,  cap. 

rectZ  docendum  oporiet  primum  inquirers  nomina,  quia  rerum  Quid  si'tscu- 

cognitio  A  nominious  rerum  dependit.  t&ginm. 

6  r  (F.N.B.83.C. 

(Post.  86.  b.  xt     •  •  u         -4-  4Ro.Abr.507, 

;**  .  \  Nomina  si  nescis,  pent  cognttio  rerum.  4  ln»t.  19a. 

177'*-;  .  .  Post.  87.  8. 

And  herewith  agreeth  that  wljich  is  said,  Primo  excutienda   10&  b.) 
est  verbi  vis,  ne  sermonis  vitio  obstruetur  oratio,  sive  lex  sine 
argument  is. 

Scutum  in  French  is  Escne,  and  thereof  commeth  theEscuer>(i.) 

Scutifer, 


wrote;  for  it  is  not  varied  as  I  apprehend  by  the  12  Ch.  2.  c.  24,  or  any  other 
statute  made  since  his  time.  But  it  is  no  longer  the  practice  to  exact  the 
performance  of  fealty.  In  the  case  of  copyholders,  it  is  become  a  thing  of 
course  on  admitting  them  to  enter  a  respite  of  fealty;  but  with  respect  to  such 
as  hold  by  other  tenures,  it  is  never  thought  of.  However,  it  may  not  be  amiss 
to  remember,  that  the  title  to  fealty  still  remains;  that  it  is  due  from  all 
tenants  except  tenants  by  frankalmoigne,  and  such  as  hold  at  will  or  by 
sufferance,  and  if  required  must  be  iterated  on  every  change  of  the  lord,  it 
differing  in  this  respect  from  homage,  which  except  in  special  cases  is  only 
due  once;  that  the  receiving  of  it  is  at  least  attended  with  the  advantage  of 
preserving  the  memory  of  tenures,  which  though  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances,  and  by  the  payment  of  fines  and 
quit-rents,  and  continual  render  of  other  services,  may  be  very  necessary  in 
cases  where  fealty  is  the  only  service  due;  and  lastly,  that  the  law  for  com* 

riling  the  performance  of  fealty  has  provided  the  remedy  by  distress,  which 
an  inseparable  incident  to  all  services  due  by  tenure,  and  in  the  case  of 
fealty  cannot,  as  it  is  said,  be  excessive.  See  ante  68.  a.  and  post.  103.  b. 
104.  a.  b.  152.  b.  and  Kitch.  ed.  1592.  fo.  70.  b.  and  131.  b.  2  Inst.  107,  and 
4  Co.  8.  b. — See  further  as  to  fealty,  Sulliv.  Lect.  68,  where  the  oath  of  fealty 
j$j.  learnedly  commented  upon,  and  the  words  Jidelitas  et  sacramentum  in  the 
Gloss,  by  Spelman  and  Du  Fresne. — [Note  20.] 

1  (6)  Mr.  Madox  in  his  Baron.  Angl.  227,  animadverts  upon  this  Section  of 
Ijuleton;  as  to  which  see  note  2,  of  C4.  a.  ante,  and  the  note  at  the  end  of 
this  Chapter  of  Escuage,  post.  74.  b. 

u  2 
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Tb]  Bract  li.  9.  Scutifer,  which  we  usually  call  Armiger.  [b]  Of  this  Bracton 
to.  36.  a.  gaith,  ifem  icutagium  dicitur,  quod  talis  prastatio  pertinet  ad 

OckMi  3nbi  I*  *™tumi  ^quod  assumitur  ad  servttium  militare.  And  Fleta  .saith, 
97  Am! 59.i"aP"  Swd qucedam  servitidforinseca,et  dicipossunt  regalia,  (post.74bj 
31  Att.  38.         qua  ad  scutum  prastantur,et  inde  habemus  scutagium 

W  ration*  scutiprofeodo  militari  reputaniur:  and  Ockkam  saith, 
//arc  itofue  summa,  quia  nomine  scutorum  solvitur,  scutagium 
nuncupatur  (7). 

M  Mirr.ci.  u        [c]  &*  "  And  that  tenant,  tohich  holdeth  his  land  by 

•ect.  3.  escuage,  holdeth  by  knights  service"  [d]  For  as  fealty  is  r()0  "1 

[</]  9  E.  3. 8,  b.  incident  to  homage,  so  homage  and  knights  service  be  |^       J 

19  E.  3.  incident  to  escuage*  and  by  the  grant  of  services  * 

Avowry,  994.  escuage  passeth  with  the  rest.     Every  tenure  by  escuage.  is  a 

lo  E  *"  *  Per  tenure  °y  knights  service;  but  every  tenant  that  holdeth  by 

queserric  u.  knights  service,  holdeth  not  by  escuage,  as  shall  be  said  here- 

43  E.  3. 99.  after  (1).    But  note  here  the  wisedome  of  antiquity,  [e]  Mavuli 

F.  N.B  83,84.  enim  princeps  domesticos  quant  stipendiaries  beuicis  apponere 

Jp,IWtB  * 9b^  9***°***  th**  **»  to  b*  served;  in  bis  warres  by  his  owne  subjects, 

VY? \l  «  ?      rather  than  by  stipendiary  forainers. 
[e]  Lib.  Rub.  /       r  j 

X/l  9  Co.  193,       "  The  service  qf  one  knight's  fee"     [/]    There  is  great 
io  Lowe's  case.  diversity 

!  (7)  In  a  former  place,  a  doubt  is  expressed  as  to  the  book  by  Ockam,  to 
which  lord  Coke  so  frequently  refers.  See  ante  58,  note  a.  But  on  looking 
into  the  Dialogue. of  the  Exchequer  I  find  the  passage  here  attributed  to 
Ockam  verbatim  in  the  chapter  quid  sit  scutagium,  which  lord  Coke  himself 
cites  a  little  above  in  this  page;  from  which  it  seems  very  plain,  that  by 
Ockam's  book  lord  Coke  means  that  Dialogue.  Mr.  Madox,  who  first  pub- 
lished the  Dialogue  of  the  Exchequer,  thinks  that  it  was  written  or  finished 
soon  after  the' 24th  year  of  Hen.  a,  and  that  Richard  bishop  of  London,  and 
son  of  Nigell,  who  was  bishop  of  Ely  and  treasurer  to  Hen.  1,  was  the  author; 
and  this  opinion  he  supports  with  his  usual  learning  and  accuracy.  See 
•Dissertat.  Epist.  ad.  fin.  Mad.  Hist.  Exch.  What  was  lord  Coke's  reason  for 
attributing  this  Dialogue  to  Ockam,  it  is  not  easy  to  guess. — Note,  that  there 
seems  to  be  great  contusion  in  most  books,  when  the  Black  Book,  the  Bed  Book 
and  the  Dialogue  of  the  Exchequer  are  mentioned ;  and  this  proceeds  from  the 
want  of  a  settled  distinction  between  the  three.  Even  bishop  Nicholson,  to 
whose  labours  all  who  study  either  our  history  or  the  antiquities  of  our  laws 
are  so  greatly  indebted,  expresses  himself  with  inaccuracy  on  the  subject  of 
these  three  books.  He  writes,  as  if  he  took  the  Black  Book  and  the  Dialogue 
to  be  the  same;  for  writing  of  the  former  he  says,  Mr.  Madox,  toho  has  given 
us  a  correct  edition  of  this  treatise,  is  qf  opinion  that  Richard  Nigellj  filius,  &c. 
was  the  author.  Nichols.  Eng.  Histor.  Libr.  ad  ed.  p.  215.  But  this  is  anus- 
conception  jof  Mr.  Madox's  words,  the  sum  of  his  account  being,  that  the 
Dialogue  is  both  in  the  Red  and  Black  Book,  but  is  only  a  part  of  each,  and 
that  though  Alexander  de  Swereford  was  compiler  of  the  Red  Book,  not  bt 
but  Richard  son  of  Nigel  was  author  of  the  Dialogue*  As  to  the  nan  \ 
of  the  compiler  of  the  Black  Book,  Mr.  Madox  is  wholly  silent.  Anoth  * 
thing  proper  to  mention  is,  that  it  seems  uncertain  whether  the  Black  a  I 
Red  Book  are  not  in  point  of  contents  the  same.  Mr.  Hearne,  who  first  pi  » 
h'shed  a  copy  of  the  Black  Book,  thinks,  that  they  partly  differ  and  par  ' 
agree  in  their  contents,  but  he  doth  not  write  quite  positively,  or  pretend  t 
say,  that  he  had  seen  the  two  originals  in  the  Exchequer.     Hearn.  Lib.  N    , 

ed.  1771.  Pr»f.  17.  As  to  Mr.  Madox,  he  is  silent  on  the  subject [Note  a     | 

s===See  1  Rep.  of  Record  Committee,  41.1 37. 1 39.  Mad.  Exch.  in  the  Disc*    ■ 
tatio  Epistolaris  at  the  end,  p.  14.  Intro,  to  cur  militar.  8  &  o, 
(0  See  as  to  this,  post.  8a.  b. 
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diversity  of  opinions  concerning  the  contents  of  a"  knight's  fee? 
that  is,  how  much  land  goeth  to  the  livelyhood  of  a  knight.  For 
some  say  that  a  knight's  fee  consisteth  of  eight  hides,  and  every  •      * 

hide  containeth  an  hundred  acres,  and  so  a  knight's  fee  should 
containe  800  acres.     Others  say  that  a  knight's  fee  containeth 
680  acres.     Others  say,  that  an  oxgange  of  land  containeth 
15  acres,  and  eight  oxgangs  make  a  plowland ;  by  which  account; 
a  plowland  container  120  acres ;  and  that  virgata  terra,  or  a 
yardland,  containeth  20  acres.    But  I  hold,  that  a  knight's  fee, 
an  hide  or  plowland,  a  yardland  or  oxgange  of  land,  doe  not  con? 
taine  any  certaine  number  of  acres  (2)  j  but  a  knight's  fee  is  V,dJ^7  ?.?' 33, 
properly  to  be  esteemed  according  to  the  qualitie,  and  not  ac-  ?gj'd>  ^'8  *  case» 
cording  to  the  quantity  of  the  land,  that  is  to  say,  by  the  value 
and  not  by  the  content  (3).     And  therefore  it  is  very  true, 
which  master  Camden  in  his  Britannia,  page  136,  saith,  viz.  Sub- 
sequent* cetate  ex  censu  ut  colligiturjactijuerunt  equites,SfC.  And 
antiquity  thought,  that  twenty  pound  land  was  sufficient  to  main- 
tame  the  degree  of  a  knight,  as  appeared)  in  the  ancient  treatise 
de  modo  tenendi  parliamentum  (4)  tempore  regis  EduujUii  regit 
Etheldredi;  where  it  appeareth  that  comitatus  (to  wit),  an  earle- 
dome,  constat  ex  vigintijeodis  unius  militis,  quolibet  Jeoda  com* 
putato  ad  viginti  Ubratas;  baronia  constat  ex  \3.Jk0dis,  et  3, 
parte  unius Jeodi  militis  (5)  secundum  computationem  pradiftami 
unum  feodum  militis  constat  ex  terris  ad  valentiam  20  /«    Which 
antiquitie  I  cite,  for  that  it  concurreth  with  the  act  of  parliament 
anno  1  E.  2,  de  mUitibus  (6);  by  which  act  Census  mtlitaris  the 
state  of  a  knight  is  measured  by  the  value  of  xx  pound  per 
annum,  and  not  by  any  certaine  content  of  acres;  and  with  this 
agreeth  the  statute  of  W.  1.  cap.  35,  and  F.  N.  B.  fol.  82,  where 
twenty  pound  of  land  in  socage  is  put  in  equipage  of  a  knight's 
fee ;  and  this  is  the  most  reasonable  estimate,  for  one  acre  may 
be  better  than  many  others,  so  as  he  which  hath  680  or  800  acres* 
of  some  barren  land,  had  not,  according  to  the  ancient  account* 
a  sufficient  revenue  to  maintaine  the  degree  of  a  knight,  and  lie, 

which 


(2)  T.  21 E.  1.  Rot.  26.  Ebor.  coram  rege.  Eight  acres  make  an  oxgang  in 
the  fields  of  Doncaster.  Hie fol.  5.  a.  Vid.  Seld.  Tit.  Hon.  pars.  2.  c.  5.  s.  4. 
In  Cranfield  48  acres  make  a  yardAand,  and  4  yard-lands  make  a  hide ;  so  that 
tegang,  yard-land,  and  hide  orplotv-land,  are  altogether  uncertain  according  to 
*fe  diversity  of  places.  Hah  MSS. — See  further  infra  and  also  ante  5.  a.  and 
note  11,  there.  In  fol.  5,  lord  Hale  gives  the  following  note  on  the  uncertainty 
of  the  word  oxgang. — Breve  de  una  bovata  marisci  is  ill,  13  E.  3,  Briefs,  241 '. 
Hal.  MSS. — See  infra  a  like  case  as  to  the  uncertainty  of  virgata. — [Note  22.] 

•  (3)  Mr.  Selden  insists,  that  a  knight's  fee  was  estimable  neither  by  the 
value  nor  the  quantity  of  the  land,  but  by  the  services  or  number  of  knights. 
Ted.     Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  8. 26. 
J     '  See  a  note  on  this  treatise,  post.  69.  b. 

»  This  notion  of  there  being  a  certain  number  of  knights  fees  in  an  earl* 
and  barony  is  controverted  by  Mr.  Selden ;  and  he  cites  instances  of 
oms  and  baronies  with  a  less  as  well  as  with  a  greater  number  than  lord 
mentions.  Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26.  What  was.  consw 
.  a  barony  by  tenure,  is  considered  in  West's  Inquiry  as  to  making  Peers, 
See  also  Spel.  Gloss.  66,  and  Cruise  on  Dign.  7. 

.JvQrd.Ceke  in  another  place  observes,  that  the  \  E.  z,  de  multibus, 
4     gh  called  a  statute,  was  only  a  writ  granted  by  the  king  in  time  of  parlia> 

*  and  therefore  entered  of  record,     a  Inst.  5^3. 

U3  :  • 
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(a.  Ro.  Abr.       which  had  a  lease  number  of  acres  of  some  land  of  the  value  of 
5»5»  5»6.  xx  pound  per  annum,  had  a  sufficient  livelihood  in  those  daies 

F.  N.  B.  8a.C.)  for  the  roaintenance  of  a  knight  (7).    So  antiquity  thought  that 

400  markes  of  land  per  annum  was  a  competent  livelihood  for 
a  baron,  and  400  pound  per  annum  ad  sustinendxm  nomen  et  anus 
of  an  earle,and  of  late  time  800  markes  per  annum  of  a  marquesse, 
and  800  pound  per  annum  of  a  duke ;  so  that  their  yearly  revenue 
was  estimated  by  the  value  and  not  by  the  content.  And  one  plow- 
land,  carucata  (a)  terra,  or  a  hide  of  land,  hida  terra,  (which  is 
all  one)  is  not  of  any  certain  content,  but  as  much  as  a  plow  can 
by  course  of  husbandry  plough  in  a  yeare.  And  therewith  agreeth 
Lombard  verbo  Hide*  And  a  plowland  may  containe  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plowmen 
and  the  cattell  belonging  to  the  plow  are  maintained.     Vide 
Temps  E.  1.  tit.  Brtefe,  860.  4  E.  3.  47.    PI.  Com.  in  Hill  and 
Granges  case,  fol.  168.    Vide  6  E.  3.  fol. 43,  and  39  //. 6. 8. a. 
And  the  venerable  Beda  calleth  a  plowland  Jamiliam,  a  family ; 
because  it  containeth  necessary  things  for  the  maintenance  of  a 
family.     And  Prisot  well  saith  in  35  H.6.  fol.  39,  that  a  plow 
may  till  more  land  in  a  yeare  in  one  country  than  in  another; 
and  therefore  it  stands  with  reason,  that  a  plowland  should  be 
lesse  in  one  place  than  in  another*    41 E.  3.  tit*  Fine,  40,  and 
13  E.  3*  Fine,  67.     A  fine  shall  not  be  received  de  und  vereatd 
terra  for  the  uncertainty,  vide  39  H.  6. 8.  .But  an  acre  of  land 
is  certaine  by  the  statute  de  terris  mensurandis.  Note  also  (reader) 
that  every  plowland  of  ancient  time  was  of  the  yearly  value  of 
five  nobles  per  annum,  and  this  was  the  living  of  a  plowman  or 
yeoman ;  and  ex  duodecim  carucatis  constabat  unumjeodum  militis, 
which  amounts  to  20  pound  per  annum.    And  this  you  may  see 
Tertnino  Patch,  anno  3  J5.  1,  coram  Roger  ode  Seyton 
etsociis suisjustitiariis apud &* JVestm. Ebor. Roao. Ra-  Y6Q7\ 
dolphus  de  Normanvillepetens  in  brevi  de  medio  queritur  L  b.  J 
contra  Luoiam  de  Kyme,  oubd  cum  ipsa  teneat  de  ipso 
duas  carectatas  terra  in  Coningston  per  homagium  et  servitium 
militate  unde  duodecim  carucata  terrajaciunt  unumjeodum  militis 

pro 

• 

(7)  Nota  quoad  preceptum  de  militibus  faciendis  variatim  se  habet  census 
communis  railitaris.  Omnes  laid  qui  tenent  integrum  feodum  militis  fiant 
milites.  1  pars.  Claus.  9  H.  3.  m.  24.  dors.  Claus.  16  H.  3.  m.  4,  dorso.  Postea 
fiant  milites  qui  habent  15/.  per  annum  vel  feodum  militis.  Rotulo  respect* 
militis  40  H.  3,  tempore  E.  1.  Qui  habent  viginti  librat.  fiant  milites.  Rot. 
hundredi  3  E.  1.  Et  sic  continuavit  usque  *  E.2,  et  postea.  Sed  demum 
qui  habent  40  librat.  terra?  fiant  milites.  Claus.  6  E.  2.  m.  27.  Et  sic  con- 
tinuavit usque  17  regis  Caroli.  Vid.  Rot.  Pari.  18  H.  6.  n.43.  28  H.  6. 
n.  12,  and  Vid.  Claus.  6  E.  2.  m.  27.  19  E.  2.  m.  .9  E.  3.  m.  17,  Hal.  MSS* 
—Before  and  in  the  time  of  Charles  the  first  it  was  apprehended,  that  the  king 
might  lawfully  compel  all  men,  who  were  of  full  age  and  seised  of  lands  to  the 
value  of  40/.  a-year,  either  to  take  upon  them  the  order  of  knighthood,  or  to 
pay  fines  for  being  excused.  An  attempt  to  exercise  this  power,  which  lord 
Coke  himself  allows  to  have  been  a  prerogative  of  the  crown,  was  one  of  the 
many  expedients  used  by  that  unfortunate  prince  to  raise  a  revenue  without 
the  aid  of  parliament ;  and  it  terminated  accordingly,  for  it  was  the  occasion  of 
a  statute,  which  provided  against  the  future  exercise  of  any  such  power.  See 
j6  Cha.  1.  c.  20.  2  Inst.  593.  Blackst.  Comment,  ed.  5.  v.  1.  p.  404.  v.  2.  , 
p.  61,  and  Barringt.  Ant.  Slat.  2d  ed.  144— [Note  23.]  / 

(a.)  Ante,  5.  a.  post.  86.  b.    See  also  Carucata  and  Hide  in  Gloss,  at  end    H 
of  Ken.  Parocb.  Antiq.  .    j 
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pro  omni  servtiio,  ipsa  distrinxit  ipsum  adfaciendam  sedani  ad 
curiam  suam  de  Thometon  in  Craven,  Sfc.  (l). 

And  it  is  to  be  observed}  that  the  reliefe  of  a  knight  and  all  (Post.  76.  a. 
above  him  which  be  noble,  is  the  fourth  part  of  their  yearly  **3*  *>•) 
revenue,  as  of  a  knight  five  pound,  which  is  the  fourth  part  of 
20  pound.  So  una  baronia  constat  ex  1  sjeodis  militum  et  de  3, 
parte  uniusjeodi  militis>  which  amount  to  400  raarkes,  and  there- 
fore bis  reliefe  is  the  fourth  part  of  this,  viz.  100  markes :  and  an 
earledome  consists  of  twenty  knights .  fees,  which  amount  to 
400  pound  (as  before  it  appeareth  by  the  said  ancient  record  de 
ntodo  tenendi  parliamentutn,  Sfc.)  (2),  and  therefore  his  reliefe  is 
100  pound.  And  this  also  appeareth  by  the  statute  of  Magna 
Chaiiay  cap.  a,  and  by  the  equity  of  this  statute,  insomuch  as  a 
marqukdome,  which  consists  of  the  revenue  of  two  baronies, 

which 


(1)  4  £•  2.  Avowry,  200.  Viginti  virgata?  terra?  faciunt  unum  feodum  militia. 
M.  13  &  14  E.  i.  Rot*  17.  Glouc.  Quadraginta  carucat*  terra?  faciunt  unum 
feodum  militia.  8  £.  3. 49.  Duodecim  carucata?  et  dua?  bovaue  terra  faciunt 
unum  feodum  militia.  Vid.  apud  Matth.  Paris  in  Vitis  23.  Abbatum  fol.  131. 
Abbas  Sancti  Albani  debet  regi  sex  milites*  Et  ibi  recensentur  numeri  hidarum 
ad  quodlibet  feodum  militia.  Alibi  ouinque,  alibi  sex,  alibi  septem  hidae  faciunt 
feodum  militia.  Hal.  MSS— See  further  as  to  the  contents  of  a  knight's  fee, 
post.  76.  a*  and  83.  b.  and  2  Inst.  596. — [Note  24.] 

-  (2)  Vid.  Seld.  Tit.  Hon.  part  2.  c.  5.  s.  26,  ubi  autboritas  authoris  libri 
modi  tenendi  pari*  et  ista  opinio  de  certa  proportione  annui  valoris  feodi  mili- 
tarise baronia?,  et  comitatus,  optime  refutantur.  Vid.  infra  83.  b.  Hal.  MSS. 
-—The  modus  tenendi  parliamentum,  according  to  the  title  as  given  in  lord 
Coke's  preface  to  his  ninth  book  of  Reports,  imports  to  be  an  account  of  the 
manner  of  holding  the  English  parliaments  in  the  time  of  Edward  the  Con- 
fessor, and  that  it  was  approved  of  by  the  first  William,  and  conformed  to  in 
his  time  and  in  that  of  his  successor*.  To  this  modus  lord  Coke  frequently 
refers  as  to  a  most  undoubtedly  genuine  piece  of  antiquity ;  and  in  his  fourth 
Institute  he  tells  us,  that  Henry  the  second  after  having  conquered  Ireland 
sent  a  transcript  of  this  modus  into  that  country  as  a  model  for  parliaments 
there ;  and  that  in  the  reign  of  Henry  4,  this  transcript,  which  is  known  by  the 
name  of  the  Irish  modus,  fell  into  the  hands  of  sir  Christopher,  Preston,  and 
was  then  exemplified  by  inspeximus  under  the  great  seal  of  Ireland.  But  not- 
withstanding all  this,  the  reasons  of  Mr.  Selden  and  Mr.  Prynne,  of  whom  the 
former  supposes  it  to  have  been  an  imposture  of  the  time  of  Edward  the 
third,  and  the  latter  makes  it  an  invention  as  late  as  the  31  H.  6,  seem  to  furnish 
insurmountable  objections  against  the  authority  of  the  English  modus ;  and  so 
convinced  of  their  force  was  an  able  advocate  for  the  existence  of  the  commons 
as  a  constituent  part  of  parliament  before  the  49  Henry  3,  that  he  candidly 
gives  up  its  antiquity,  though  if  it  could  have  been  defended,  it  would  have 
decided  the  controversy  in  his  favour,  for  it  expressly  mentions  citizens  and 
burgesses  as  well  as  knights  of  the  shire.    See  4  Inst.  1 2.     Seld.  Tit.  Hon. 

\  ed.  part  2.  c.  5.  s.  26.  Pryn.  on  4  Inst  1,  and  Tyrr.  Biblioth.  Polit. 
o,  400.  However  Dr.  Dopping  bishop  of  Meaih,  who  in  1692  first  published 
;  Irish  modus,  feebly  endeavours  to  defend  the  antiquity  of  the  supposed 
iscript  in  die  time  of  Hen.  2,  and  two  other  writers  deservedly  of  great 
dit  seem  inclined  the  same  way.  See  Molyn.  Case  of  Ireland ;  and  Harr.  - 
it.  of  Ware's  Hist,  and  Antiq.  of  Ire.  84.    M.  Selden  mentions,  that  in  his 

me  there  were  many  copies  of  the  English  modus ;  but  I  am  not  aware  that . 

ay  one  is  in  print— As  to  lord  Coke's  account  of  the  computation  of  reliefs 

j  the  yearly  revenue,  which  lord  Hale  observes  to  have  been  also  refuted  by 

ilden.  see  post*  83*  b.— [Note  25.] 
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which  amount  to  800  market,  shall  pay  according  to  that  just 
proportion  for  his  reliefe  200  marked ;  and  because  a  dukedome 
consists  of  the  revenues  of  two  earledomes,  viz.  800  pound  per 
annum,  a  duke  shall  pay  200  for  a  reliefe,  which  is  also  the 
fourth  part  of  his  revenue ;  and  with  this  agree  the  records  of 
the  Exchequer. 

•  Note  (reader)  at  the  time  of  the  making  of  the  statute  of  Magna 
Charta,  9  //.  3,  there  was  not  any  duke,  marquesse,  or  vicount* 
in  England,  and  therefore  the  statute  could  not  make  mention  of 
them,  and  Edward  the  eldest  sonne  of  king  E.  3,  called  the 
Black  Prince,  was  the  first  duke  in  England  after  the  Conquest, 
and  Robert  earle  of  Oxford  in  the  reigne  of  R,  a,  was  the  first 
marquesse.  Sicenim  inter ordines  Anglia  in  sud  Britannia*  testatur 
Camden  ubi  supra.  Et  Htutus  Marchionis  serins  ad  nos  devenitf 
nee  ante  R.  2.  tempora  cuiquam  delatus ;  Hie  enim  Robertum  Vert 
Oxonia  comitem  deiieias  suas  primum  Marchionem  Dublinisede- 
signavit,  merumque  erat  honoris  nomen.  Hcec  iHe.  And  before 
the  reigne  of  //•  6.  there  was  not  any  viscount.  Sic  enim  idem 
author  ubi  supra  asserit*  Post  comites  viceeomitesordineseouuntur. 
Viscounts  nos  vocamus.  Hcec  vetus  officii  sed  nova  dignitatis  ap- 
peUatioy  et  H.  6.  tempore  ad  nos  primum  audita.  Hate  Me.  Et 
dominus  de  Bello  Monte  was  the  first  viscount  created  by  king 
J/.  6.  Vide  Cassianeum  in  gloriA  mundi  parte  4,  consid.  55,  that 
this  dignity  of  a  viscount  is  of  great  antiquity  in  other  realmes. 

Bracton  lib.  2.  36.  Item  sunt  qucedam  servitia,  qua  dicuntur, 
fbrinseca,  quamvis  sunt  in  cartd  deft  off amentis  expressa  et  nomi- 
nata,  et  qua  ideo  din  possuntforinscca,  quia  pertinent  ad  donri- 
num  regem,  et  non  ad  dominum  capitalem,  nisi  dim  in  propria1 
persona  prqfectusfuerit  in  servuHo,  vel  nisi  dim  pro  servttio  sua 
satisfecerit  domino  regi,  8fc. 

"  A  voyage  royall"  A  voyage  royall  is  not  onely,  when  the 
king  himselfe  goeth  to  warre,  as  Littleton  here  saitb,  but  also 
when  his  lieutenant  or  deputy  of  his  lieutenant  goeth.  And 
what  shall  be  said  a  voyage  royall  shall  be  adjudged  in  this  case 
by  the  judges  of  the  common  law  as  an  incident  to  escuage, 
and  not  by  the  constable  and  marshall,  or  any  other :  et  sic  de 
similibus. 

There  is  also  another  kind  of  voyage  royall,  viz.  when  one  goeth 
with  the  king's  daughter  beyond  sea  to  be  maried,  &c.  for  such 
a  voyage  is  tor  the  good  of  the  whole  realme  (for  more  profit  for 
the  realme  cannot  be  than  to  make  alliance  with  another  nation) ; 
but  of  this  voyage  royall  Littleton  speaketh  not  here,  but  onely 
of  the  voyage  royall  to  warre ;  so  as  there  is  a  voyage  royall  of 
warre,  and  a  voyage  royall  of  peace  and  amity.  And  it  is  to  be 
observed,  that  he  that  holdeth  by  castle  gard  or  cornage  holdeth 
by  knights  service,  and  yet  he  shall  pay  no  escuage,  because 
he  holdeth  not  to  goe  with  the  king  to  warre  (3). 

«Jnta 


(3)  Vid.  ssspissimd  temporibus  H.  2.  R.  1.  Johann.  H.  3.  1  E.  3.  Scutagium 
pro  exercitu  regis  in  Ireland,  Wales,  Poictou,  Bretagne,  Normandy,  Gascony,  kc 
though  territories  of  the  king.  Quoad  escuage  nota.  Though  in  some  cases  the 
subject  vms  chargeable  for  defence  of  the  realm,  yet  clearly  for  foreign  invasion, 
none  were  chargeable  but  by  tenure,  and  therefore  service  of  chivalry  wis  called'. 
forinsecum  servitium.  Rot.  pari.  20  JE.  3.  n.  1 3.  21  22.  3. «.  16. 44.  25  E.  3* 
«.  «3-    5  R*  a.  n.  67,  #c.    1  H.  5.  n.  17.    5  H*  5.  pars  2.  n.  9.    The  first  thing. 

requisite 
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u  Into  Scotland?    In  Scotiam.    This  is  put  but  for  an  ex-  L»b-  ft«t>.  in 

ample,  for  if  the  tenure  be  to  goe  in  Walliam,  Hiberniam,  Vasco-  $**££.  47, 48. 

*iam,  Pktaviam,  fyc.  it  is  all  one.'  See  an  ancient  record,  Rot.  de  q^  gl 

Jinibus  Termino  Mich.  11  £.2.'  Sir  Rich.  Rockesley  knight  did  6  R.  a. 

bold  lands  at  Seaton  by  serjeanty  to  be  Vantrarius  regis,  that  is  Protection,  40. 

to  be  the  king's  fore-foot-man  when  the  king  went  into  Gascoigne,  &  H*  3- 

donee  perususjuit  pari  solearum  pretii +a\  that  is,  untill  he  nad  via^SotChiofc' 

worne  out  a  paire  of  shoes  of  the  price  of  foure  pence.   And  this  g  h.  3.  &  Fin.  ' 

service  being  admitted  to  be  performed  when  the  king  went  to  8  H.  3. 6c 

Gascoigne  to  make  warre,  is  knight's  service.  Patent  9  H.  3. 

malti  solverunt 

a  He  'which  holdetk  by  the  service  of  one  knight's  fee,  ought  to  ^eroU^in  VTal-' 

be  xxnth  the  kingfortie  aayes"    But  this  is  to  be  understood  of  a  iUm,  memo.  30. ' 

tenant  that  holdeth  of  the  king  immediately ;  for  every  man  is  &  ante  Claus. 

bound  by  his  tenure  to  defend  his  lord,  and  both  he  and  his  lord  6  H- 3* 

the  king  and  his  country;  and  therefore  if  the  lord  goeth  not,  nieinb-3» 
his  tenant  is  excused.  But  yet  if  the  tenant  peravaile  goeth  with 
the  king,  it  excuseth  all  the  mesnes. 

And  it  is  to  be  observed,  that  for  every  pound  of  the  ancient  Magna  Charto, 

value  of  a  knight's  fee  accounting  twenty  pound  land,  the  tenant  cap.  37. 

must  goe  with  the  king  two  dayes,  which  commeth  just  to  40  Fleta,  lib* 

dayes  for  a  whole  knight's  fee.  By  the  statute  of  Magna  Charta  caP* 6o* 
it  is  provided,  that  scutagium  de  cater  capiatur  sicut  capi  con* 
suevit  tempore  Hen.  regis  avi  nostri. 

SecU 


requisite  to  escuage  ivas  the  proclamation  and  summons  of  service,  xvhich  prefixed 
the  day  and  place  of  rendezvous  of  the  army,  and  commanded  the  lords,  fyc.  nomi- 
natim  and  others  by  proclamation  quod  ad  diem  et  locum  venfant  ad  regem 
cum  equis  et  armis  et  toto  servitio  regi  debito,  which  is  called  summonitio, 
servitii  vel  summonitio  exercitus.     Claus.  1  E.  2.  m.  2.      Claus.  3  £.  2.  m.  1.' 
Claus.  7  E.  2.  m.  14,  et  ssepissime  alibi.     Vide  pro  scutagiis  captis  occasione 
diversarum  expeditionum.   Tempore  H.  2,  scutagium  bis  assessum  ante  annum 
quintum,  tertium  scutagium  7  H.  2,  pro  exercitu  Tholosae  duas  marcas,  quar- 
tum  pro  eodem  exercitu  unam  marcam,  quintum  18  H.  2,  pro  exercitu  Hi- 
beraiae  20  s.  sex  turn  pro  exercitu  Galloway  20  s.     Tempore  Richardi  primi,J 
primum  scutagium  pro  exercitu  Walliae  anno  secundo  ad  10  s.  secundum  anno 
sexto  ad  20  s.  pro  quolibet  fcodo  pro  redemptione  regis,  tertium  8  It.  1,  pro 
exercitu  Normanniae  ad  20  s.     Tempore  Johannis  anno  primo  scutagium  as- 
sessum ad  duas  marcas,  secundum  anno  tertio  pro  exercitu  Normanniae  ad 
duas  marcas,  tertium  consimile  pro  consimili,  quartum  consimile  pro  consimili, 
quintum  consimile  pro  consimili,  sex  turn  consimile  pro  consimili,  septimum 
consimile,  octavtim  anno  duodecimo  regis  pro  Hibernia  duas  marcas,  nonum 
anno  decimo  tertio  pro  exercitu  Walliae  ad  duas  marcas,  decimum  pro  exercitu 
Scotiae,  undecimum  anno  decimo  sexto  Johannis  pro  exercitu  Bretaniae  ad  tres 
narcas  sed  non  solutum.  Nota  temporibus  Hennci  tertii  scutagium  Ludowici 
•as  marcas  anno  secundo,  Byham  10  s.  anno  quint<v  Monteeomery  duas  mar- 
;  anno  octavo,  Bedford  duas  marcas  anno  octavo,  Kerry  duas  marcas  anno 
:imo  tertio,  Bretanny  40  s.  anno  decimo  quarto,  Pictaviae  40  s.  anno  decimo 
tito,  Elam  20  s.  anno  decimo  sexto,  Gascoigny  40  3.  anno  vicesimo  secundo, 
yen  40  s.  anno  vicesimo  nono,  Walliae  40  s.  anno  quadragesimo  secundo,' 
tf.  MSS. — For  a  more  particular  account  of  the  scutages  assessed  in  the' 
feral  reigns  mentioned  by  lord  Hale,  see  Mad.  Hist.  Exch.  chap.  16,  where 
e  whole  subject  of  escuage  is  fully  explained  from  the  records.    See  also' 
^t.  72,  a.  and  b«—  [Note  26.] 
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DUTit  appeareth  by  the  pleas  and  arguments  made  in  a  plea  upon  a 
writ  of  detinue  of  a  writing  obUgatorie  brought  by  one  H.  Gray,  7V. 

JE.  3,  that  it  is  not  needfuU  for  him  which  holdeth  by  escuage,  togoe 
imselfe  with  the  king,  if  he  wiufinde  another  able  person  for  him  conve- 
niently arrayed  for  the  warre  to  goe  with  the  Jung.  And  this  seemeth  to  be 
good  reason.,  for  it  may  be,  that  he  which  holdeth  by  such  services  is  lan- 
guishing, so  as  he  can  neither  go  nor  ride.  And  also  an  abbot  or  other 
man  of  religion,  or  a  feme  sole,  which  hold  by  such  servioep,  ought  not  in 
such  case  to  goe  in  proper  person.  And  sir  William  Herle,  then  chiefs 
justice  of  the  common  place  (de  common  bank),  said  in  this  plea,  that 
escuage  shall  not  be  granted  but  where  the  king  goes  himselfe  in  his  proper 
person.  And  it  was  demurred  in  judgment  in  the  same  plea,  whether  the 
40  dayes  should  be  accounted  from  the  first  day  of  the  muster  of  the  king's 
/lost  made  by  the  commons  (per  lee  commons)*  and  by  the  commandement' 
of  the  king,  or  from  the  day  that  the  king  first  entred  into  Scotland* 
Therefore  enquire  of  this  (1). 

Tr  7E.3.         rTR.  7  E.  3.  fyc.    This  is  the  first  booke  at  large  that  our 
fol.  99.  author  has  cited.    And  it  is  to  be  observed,  that  this  point 

(9^°* '  3°*  is  not  debated  in  the  said  booke,  but  onely  is  there  admitted,  and 
aR0.Abr.509.)  yefc  -g  g^^  au|horjty  in  law;  for  our  author  saith,  that  it  ap- 
peared) by  this  booke.  Now  both  by  Littleton  himselfe,  and" 
by  the  booke  of  7  E.  3,  it  is  apparent,  that  albeit  the  tenure  is, 
that  he  which  holdeth  by  a  whole  knight's  fee  ought  to  be  with 
the  king,  6Vc.  to  do  a  corporall  service,  yet  he  may  finde  another 
able  man  to  do  it  for  him. 
(4  Co.  88.)  By  the  statute  of  Magna  Charta>  cap.  20,  it  is  provided,  that  no 

knight,  that  holdeth  by  castle-gard,  shall  be  distreyned  to  give 
money  for  the  keeping  of  the  castle  :  Si  ipse  earn  facere  voluerit 
in  propria  person*  A  yd  per  alium  probum  hwinemfacid,  si 
ipse  earn  facere  non  possit  propter  rationabilem  causam, 
(6  Co.  90.)  Some  nave  thought,  that  he  that  holds  by  escuage  is  taken  by 

the  equity  of  this  statute,  that  speaketh  onely  of  castle-gard.  But 
it  is  holden,  that  this  statute  is  but  an  affirmance  of  the  common 
law.  For  where  that  act  saith,  (propter  rationabilem  causam  J  that 
reasonable  cause  is  referred  to  the  tenant's  own  discretion  and 
choyce,  and  the  cause  is  not  materiall  or  issuable  no  more  than  in 
the  case  that  Littleton  here  putteth,  as  hereafter  appeareth.  And 
I  would  advise  our  student,  that  when  he  shall  be  enabled  and 
armed  to  set  upon  the  yeare  bookes,  or  reports  of  law,  that  he  be 
furnished  with  all  the  whole  course  of  the  law,  that  when  he 
heareth  a  case  vouched  and  applyed  either  in  Westminster-hall, 
(where  it  is  necessary  for  him  to  be  a  diligent  hearer,  and  ob- 
server of  cases  of  law)  or  at  readings  or  other  exercises  of 

learning, 

*  commons  $eems  to  be  inserted  for  commissioners.    See  Mr.  RiUo't  Intr.  p.  115,  and  lord  Coke't 
commentary  on  the  tcord  muster,  pott.  71.  a. 


(1)  Mr.  Madox  observes,  that  sir  William  Herle's  position,  that  escuage 
should  not  be  granted  but  where  the  king  gobs  to  the  war  in  person,  is  fallacious. 
Mad.  Baron.  Angl.  226. 
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learning,  he  may  finde  out  and  read  the  c&se  86 

C70.~l  *3*  voucned  >  ^or  ^at  w^  both  fasten  it  in  his  memory, 
k"  I  and  be  to  him  as  good  as  an  exposition  of  that  case. 
*  But  that  must  not  hinder  his  timely  and  orderly  read- 
ing, which  (all  excuses  set  apart)  he  must  bind  himselfe  unto ; 
for  there  be  two  things  to  be  avoyded  by  him,  as  enemies  to 
learning,  prapostera  lectio,  and  prapropera  praxis.  But  let  us 
now  heare  what  our  author  will  say. 

"  And  this  seemeth  to  be  good  reason,  fyc"  Here  Littleton 
aheweth  three  reasons  wherefore  the  tenant  should  not  be  con- 
strained to  doe  his  service  in  person. 

*  First,  it  may  be  the  tenant  is  sicke,  so  as  he  is  neither  able  to 
goe  nor  ride.  And  ever  such  construction  must  be  made  in  mat- 
ters concerning  the  defence  of  the  realme,  or  common  good,  as 
the  same  may  be  effected  and  performed.  To  the  former  dis- 
ability may  be  added  where  a  corporation  aggregate  of  many, 
as  deane  and  chapter,  maior  and  commonalty,  &c.  or  an  infant 
being  a  purchaser,  for  these  also  must,  finde  an  able  man.  But 
it  may  be  objected,  that  in  these  particular  cases  the  tenant 
might  finde  a  man,  but  not  when  he  himselfe  is  able  without  all 
excuse  or  impediment.  To  this  it  is  answered,  that  Sapiens 
incimt  hfine.  And  the  end  of  this  service  is  for  defence  of  the 
realme,  and  so  it  be  done  by  an  able  and  sufficient  man,  the 
end  is  effected. 

Secondly,  seeing  there  are  so  many  just  excuses  of  the 
tenant,  it  were  dangerous,  and  tending  to  the  hindrance  of  the 
service,  if  these  excuses  should  be  issuable :  Multa  injure  com- 
muni  contra  rationem  disputandi  pro  communi  utilitate  introduda 
sunt. 

Lastly,  both  Littleton,  and  the  booke  in  the  seventh  of  Edward 
the  third,  giveth  the  tenant  power,  without  any  cause  to  be 
shewed,  to  finde  an  able  and  sufficient  man,  and  oftentimes 
jura  publico  ex  privato  promiscui  decidi  non  debent. 

u  An  abbot  or  other  man  of  religion"    Note,  that  if  the  king 
had  given  lands  to  an  abbot  and  his  successors  to  hold  by  knights  (Post.  99.  a.) 
service,  this  had  beene  good,  and  the  abbot  should  doe  homage  Anle  66,  *,§ 
and  find  a  man,  &c.  or  pay  escuage,  but  there  was  no  wardship 
or  reliefe  or  other  incident  belonging  thereunto.     And  though 
the  law  saith,  that  this  was  a  mortmaine,  that  is,  that  they  held 
fast  their  inheritance,  yet  if  the  abbot,  with  the  assent  of  his 
covent,  had  conveyed  the  land  to  a  naturall  man  and  his  heires, 
now  wardship  and  reliefe  and  other  incidents  belonged  of  com- 
mon right  to  the  tenure.     And  so  it  is,  if  the  king  give  lands  to 
a  maior  and  communalty  and  their  successors,  to  be  holden  by 
knights  service,  in  this  case  the  patentees  (as  hath  beene  said) 
shall  doe  no  homage,  neither  shall  there  be  any  wardship  or 
reliefe,  onely  they  also  shall  find  a  man,  Ac.  or  pay  escuage. 
**ut  if  they  convey  over  the  lands  to  any  naturall  man  and  his 
ires,  now  homage,  ward,  marriage,  and  reliefe,  and  other  in- 
tents belong  thereunto.     And  yet  this  possibility  was  remota 
dentia  :  but  the  reason  hereof  is,  Cessante  ratione  legis  cessat 
tselex\  the  reason  of  the  immunity  was  in  respect  of  the  body 
tolitique,  which  by  the  conveyance  over  ceasetb,  which  is 
rorthy  of  observation. 
And  it  is  to  be  observed,  that  every  bishop  in  England  hatha 

baronie 
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baronie  (a),  and  that  barony  is  holder)  of  the  king  ui  capita  and 

yet  the  king  can  neither  have  wardship  or  relief. 

If  two  joyn  tenants  be  of  land  holden  by  knights  service,  if  one 

goeth  with  the  king,  it  sufficed)  for  both,  and  both  of  them  cannot 

be  compelled  to  goe,  for  by  their  tenure  one  man  is  onely  to  goe. 

6H.3.  If-the  tenant  peravaile  goeth,  it  dischargeth  the  mesne ;  for 

Avowry,  t4«.     one  tenancy  shall  pay  but  one  escuage. 
F.  N.  B.  83*  84* 

"  Or  other  man  of  religion"  Here  this  word  (religion)  is  taken 
largely,  via.  not  onely  for  regular,  or  dead  persons,  as  abbots, 
jnonkes,  or  the  like,  but  for  secular  persons  also,  as  bishops, 
parsons,  vicars,  and  the  like ;  for  neither  of  them  are  bound  to 
aoe  in  proper  person.  For  nemo  militant  Deo  implicetur  secu- 
Jaribui  negotiis. 

"  Languishing.9*  So  it  may  be  said  of  an  ideot,  a  mad  man,  a 
leper,  a  man  maymed,  blind,  deafe,  of  decrepit  age,  or  the  like. 

4*  Or  a  feme  sole.9*    Seeing  that  a  fern  sole,  that  cannot  per- 
forate knights  service,  may  serve  by  deputy,  it  may  be  demanded, 
wherefore  an  heire  male  being  within  the  age  of  21 
&»  yeares  may  not  serve  also  by  deputie,  being  not  [""  7 1  ."1 
able  to  serve  himselfe.  Lai 

To  this  it  is  answered,  that  in  cases  of  minoritie,  all  ' 

is  one  to  both  sexes,  viz.  if  the  heire  male  be  at  the  death  of  the 
ancestor  under  the  age  of  one  and  twenty,  or  the  heire  female 
under  the  age  of  14,  they  can  make  no  deputy,  but  the  lord  shall 
have  wardship  as  an  incident  to  the  tenure :  therefore  Littleton  is 
here  to  be  understood  of  a  feme  sole  of  full  age,  and  seised  of  land 
holden  by  knights  service  either  by  purchase  or  descent. 

"  Conveniently  arrayed  for  the  xnarre?'  So  as  here  are  foure 
things  to  be  observed. 

First,  (as  hath  been  said),  that  he  may  find  another. 

Secondly,  that  he  that  is  found  must  be  an  able  person. 

Thirdly,  he  must  be  armed  at  the  costs  and  charge  of  the 

,  tenant :  and  herein  is  to  be  noted,  quod  non  definitur  in  jure* 

with  what  manner  of  armor  the  souldier  shall  be  arrayed  with, 

for  time  place  and  occasion  doe  alter  the  manner  and  kind  of 

the  armour  (1). 

Fourthly, 


r 

(2)  Lord  chief  justice  Hale,  in  a  manuscript  treatise  on  the  Jura  Corona* 
gives  it  as  his  opinion,  that  the  bishops  do  not  hold  their  possessions  per  fort* 
niam,  and  that  they  sit  in  the  house  of  peers  by  custom  and  usage,  and  not  aa 
barons  by  tenure.  But  the  propriety  of  this  doctrine  has  been  ably  contro- 
verted by  a  writer  of  very  great  eminence  now  living.  See  Warburt.  Alliance 
between  Church  and  State f  4th  edit.  149^— {Note  37.] 

(1)  Vide  pro  assist  armorum. — 37  H.  a.  Quicunque  habet  feodum  unius 
militis,  habeat  Joricam  cassidem  clipeum  et  lanceam.  Quicunque  liber  laicua 
habuerit  in  catallo  vel  redditu  ad  valentiam  sexdecim  marcarum,  habeat  loricam 
lanceam  clipeum  et  cassidem.  Quicunque  liber  laicus  habuerit  in  catallo  ad 
valentiam  decern  marcarum,  habeat  haubergellum  et  capelet  ferri  et  lanceam* 
Omnes  bur^enses,  et  tota  communia  liberorum  hominum,  habeant  wanbaia,  e| 
capelet  fern,  et  lanceam.  Et  si  quia  haec  arma  habens  obierit,  anna  sua  reraa* 
neaut  haeredi ;  et  fiat  inquisitio  de  his,  qui  baa  habeat  facilitates,  et  faciant  eos 

jurare 
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Fourthly,  he  must  have  such  armor  as  shall  be  necessary,  and 
so  appointed  in  readinesse. 

Ferdvoit  is  a  Saxon  word,  *et  significat  quietanciam  murdri  in  Fleta,  lib.  i. 
exercitu*  Worscott  is  an  old  English  word,  and  signifieth  liberum  "P-  4** 
esse  de  oneribus  armorum. 

1% 


jurare  ad  ista  anna  habenda  et  ad  ea  tenenda  in  servitio  regis.    Hoveden,  614. 
This  assise  continued  till  the  time  of  king  John,  and  then  was  a  little  altered.  And 
this  assize  made  in  the  time  of  king  John  was  repeated  and  again  commanded*  and 
men  were  compelled  to  be  sworn  to  it*  Claus.  14  H.  3.  m.  5.  dorso.  Commissioners 
were  assigned  to  cause  men  to  be  sworn  and  assised  to  arms,  as  they  were  sworn  in 
the  time  of  king  John,  in  this  form,    Quisquis  habet  feodum  militis  integrum, 
habeat  loricam ;  qui  habet  dimidium  feodi  militis,  habeat  haubergellum ;  qui 
habet  catalla  ad  valentiam  quindecim  marcarum,  habeat  loricam ;  qui  habet 
ratal  la  ad  valentiam  decern  marcarum,  habeat  haubergellum ;  qui  habet  catalla 
ad  valentiam  decern  librarum,  habeat  capellum  ferreum  perpunctum  et  lanceam; 
qui  habet  ad  valentiam  viginti  solidorum,  habet  arcum  et  sagittas.     In  qualibet 
-villa  sit  unus  constabulariu8,  in  quolibet  burgo  plures,  ad  quorum  summoni? 
tionem  omnes  ad  arma  jurat i  in  warda  sua  conveniant  ad  imbreviandum  dis- 
tinct^ nomina  et  arma  singulorum,  ita  quod  singuli  habeant  prompta  sua  anna 
ad  defensionem  regni.     This  assise,  as  it  seems,  continued  till  the  26  of  Hen.  3, 
and  then  another  assise  was  ordained.  In  Claus*  26  Hen.  3.  pars  2.  m.  10,  many 
articles  are  ordained,  which  differ  little  from  the  statute  of  Winton..    Amongst 
others  there  is  this  article,     Singuli  vicecomites,  cum  duobus  militibus  ad  hoc 
assignatis,  faciant  cives,  burgenses,  liberos  homines,  villanos,  et  alios  a  quin- 
decim ad  sexaginta  annos,  assideri  et  jurari  ad  arma  secundum  quantitatem 
terrarum  et  catallorum,  scilicet,  ad  quindecim  librata  terra?,  unam  loricam 
unum  capellum  ferreum  gladium  cultellum  et  equum ;  ad  decern  librata  terras 
unum  haubergellum  capeUum  ferreum  gladium  lanceam  et  cultellum;   ad 
quinque  librata  terra,  unum  perpunctum  capellum  ferreum  gladium  lanceam 
et  cultellum ;  ad  quadraginta  solidos  et  amplius  ad  quinque  librata,  gladium 
arcus  sagittas  et  cultellum;  qui  minus  habet  quam  quadraginta  solidos,  falcena 
gisarmas  et  cultellos  et  alia  minuta  arma;  ad  catalla  sexaginta  marcarum,  unam 
loricam  capellum  gladium  et  equum;  ad  catalla  quadraginta  marcarum,  unum 
ropellum  haubergellum  gladium  et  cultellum ;  ad  catalla  decern  marcarum, 
gladium  cultellum  arcum  et  sagittas;  ad  catalla  quadraginta  solidorum  et  infra 
decern  marcas,  falces  gisarmas  et  alia  minuta  arma.    Omnes  item  alii,  qui  pos- 
*unt  habere,  arcus  et  sagittas  habeant.    In  singulis  civitatibus  et  burgis  jurati 
ad  arma  sint  intendentes  majori,  vel  ballivis  ubi  non  sunt  majores.   In  singulis 
villis  aliis  constituantur  unus  vel  duo  constabularii  secundum  numerum  inhabir 
■tantium.     In  singulis  verd  hundred  is  unus  capitalis  constabularies,  ad  cujus 
mandatum  omnes  jurati  ad  arma  de  hundredo  conveniant,  et  ei  sint  intendentes 
ad  faciendum  ea  quae  spectant  ad  conservationem  pacis.     Omnes  verd  consta- 
bularii capitanei  intendentes  sint  vicecomiti  et  duobus  militibus  prsedictis,  ad 
veniendum  ad  mandatum  eorum,  et  faciendum  per  praecepta  eorum  ea  quae 
spectant  ad  conservationem  pacis  nostra?,  &c  And  so  two  knights  were  assigned 
every  county  to  perform  the  premises.     The  next  assise  of  arms  was  in  the 
qfEdw.  1,  by  the  statute  of  Winton,  which  commands*  that  every  one  shall  be 
>rn  to  armor  according  to  the  value  of  their  lands  and  goods,  viz,  from  lands 
fifteen  pounds  and  chattels  of  40  marks,  ad  haubergellum  capellum  ferreum 
jium  cultellum  et  equum;  from  land  of  10 1,  and  goods  of  20  marks,  ad 
bergellum  capellum  ferreum  gladium  et  cultellum  2  from  land  of  5 /.  ad 
Hum  cultellum  et  capellum  ferreum  \from  40*.  to  land  of  5/.  ad  gladium 
tfellum  arcum  et  sagittas;  et  qui  minus,  juratur  ad  gisarmas  cultellos  et  alia 
auta  arma;  et  qui  minus  habuerit  quam  viginti  marcas  bonorum,  habeat 
\         idios  cultellos  et  alia  minuta  arma;  et  omnes  alii  arcum  et  sagittas;  et  in 
\  quolibet 
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Livia^  It  is  truly  said,  quid  miles  hoc  tria  curare  debet,  corpus  ut 

validissimum  et  pernicissimum   habeat,    arma  apta  ad  snbita 
imperia,  cater*  Deo  et  imperatori  cura  esse. 

Ve gctiiu.  Sapiens  non  semper  it  uno  gradu,  sed  una  vi&,  non  se  mutat  sed 

aptat.  Qui  secundos  optat  eventus,  dimicet  arte  non  casu*  In  ouud 
confiictu  non  tarn  proaest  multitudo,  quam  virtus. 

Ed 


auolibet  hundredo  duo  constabularii  eligantur  ad  faciendum  visum  armorum. 
This  assise  was  observed  in  the  times  of  Edward  the  1st  and  Edward  the  2<f.   In 
9  E.  2.  the  statute  of  Winton  toas  put  into  execution  sub  pcen&  forisfactm* 
omnium  bonorum  et  catalloram  pro  primi  vice,  et  secundi  vice  sub  poni 
captionis  terrarum  in  manus  regis  et  imprisonamento  corporum :  and  it  wot  also 
commanded,  qudd  citra  festum,  &c.  in  formd  pnedictA.  armati  parati  sint  ad  on* 
ficiscendum  cum  rege  versus  Scotos  cum  victualibus  necessanis  pro  quadraginta 
diebus,   suorum  et  aliorum  de  partibus  suis  sumptibus  providendis.     Vid. 
Claus.  g  E.  2.  in.  25.  dorso.  This  assise  received  some  change  about  the  8  ofE.  3, 
and  in  Claus.  8  £.  3.  m.  3.  dorso,  there  is  the  following  precept.    Proclama- 
tionem  facias,  qudd  omnes  de  ballivd  tuA,  qui  habent  quadraginta  librata  term 
Tel  redditus,  licet  milites  non  sunt,  equitaturi.  et  armis  coropetentibus  juxta 
•tatum  suum,  viz.  unusquisque  eorum  pro  se  et  altera  ad  minus ;  et  omnes,  qui 
habent  viginti  librata  teme,  cum  equitaturd  et  armis  pro  seipsis  ad  minus, 
faciant  sibi  provideri ;  et  i\\lf  qui  minus  habent,  assideantur  juxta  statutum 
Wintonise.     But  in  progress  of  time  the  statute  of  Winton  Jell  into  disuse,  and 
commissions  issued  to  array  men  juxta  status  sui  exigentiam  et  facilitates.  Vid. 
-Claus.  43  E.  3.  m.  24.  et  ssspissimd.    This  commission  wis  afterwards  regulated 
•and  confirmed  in  parliament.    Rot.  Pari.  5  H.  4.  n.  24.    And  novo  the  statute  of 
Winton  is  repealed  by  the  21  Jam.  chap.  28.    But  this  doth  not  relate  to  military 
service,  and  ts  only  a  certain  military  provision  for  the  peace  of  the  kingdom,  and 
concerned  burgesses  and  sockmen  as  well  as  tenants  by  knights  service.    And 
according  to  this  difference,  the  commission  of  array  extended  both  to  tenants 
by  knights  service,  and  others ;  but  the  writ  which  is  called  summonitio  servitii, 
respected  tenants  by  knights  service  only.     And  as  to  this  latter,  1.  It  is  to  be 
observed,  that  the  service  was  estimated  by  the  number  ofjees ;  and  so  he,  uho 
held  per  baroniam  vel  comitatum,  was  attendant  only  according  to  the  number 
of  knights  fees  by  which  the  barony  or  earldom  was  held,  as  dearly  appears  in 
Selden  s  Titles  of  Honour,  part  2,  cap.  5,  sect.  26,  where  it  is  mentioned,  that 
the  barony  de  Veteri  Ponte  was  holden  by  5  knights Jees,  and  that  Clifford,  who 
had  married  one  of  the  coheirs,  acknowledged  the  service  of  two  knights  and  an 
half     2.  On  summons  of  the  army  on  service  at  a  place  and  day  certain,  every 
knight  by  himself  or  his  deputy  came  before  the  constable  and  marshal,  and  pre- 
sented the  number  of  his  fees  and  the  persons  by  whom  they  were  to  be  performed, 
and  their  names,  which  were  registered  before  them.    3.  He,  who  held  by  a  whole 
knight* s  fee  ought  to  perform  his  service  by  one  knight,  or  by  himself  in  person,  or 
per  duos  servientes  stve  armigeros,  who  in  value  are  equal  to  a  knight.  Seld.  ubi 
supra.     So  he,  who  held  by  the  moiety  of  a  knights  fee,  might  perform  aU  the 
service  either  40  days  per  servientem  or  20  days  per  seipsum  vel  militem.  And 
so  it  was  done  by  the  abbot  of  Saint  Alban,  who  held  six  knights  fees  of  the  king, 
and  performed  the  service  per  duos  milites  galeatos  et  lege  militari  decenter 
armatos  et  octo  armigeros^^/bur  of  whom  were  equites  cum  lmeis  etferreis  arrow 
munici,  and  two  were  ballistarii;  and  they  were  presented  to  the  constable  and 
marshal,  and  in  constabulariis  positi,  that  is,  listed  in  their  several  companies. 
And  note,  that  hi  milites  et  servientes  were  at  their  own  proper  expenses  in  going, 
staying  for  40  days,  and  returning.  Note  also,  that  the  40  days  are  aecounieafrorn 
the  day  prefixed  for  the  assembling  of  the  army  in  the  destined  place,  wherever  ft 
shall  be,  whether  in  the  kingdom  or  out  of  the  kingdom ;  and  the  day  and  place 
of  the  assembly  of  the  army  tocre  prefixed  in  the  twit  dc  summonitione  servitii.    ; 

Observe,  r? 
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Est  opthni  ducts  scire  et  vincere,  et  cedere  prudent  er  tempori.  Polibius. 
Multum  potest  in  rebus  humanis  occasio,  pturimum  in  bellicis. 

Quid  tarn  necessarium  est,  quam  tenere  semper  arma,  quibus  Vegetios. 
tectus  esse  possis.     But  I  will  take  my  leave  of  these  excellent 
authors  of  art  military,  and  referre  them  to  those  that  professe 
the  same,  and  will  returne  to  Littleton. 

"  Muster*9  I  find  this  word  in  the  statute  of  1 8  H.  6.  cap.  19, 

and  the  ancient  military  order  is  worthy  of  observation ;  for  before 

and  long  after  that  statute,  when  the  king  was  to  be  served  with 

souldiers  for  his  warre,  a  knight  or  esquire  of  the  country  that 

had  revenues,  farmors  and  tenants,  would  covenant  with  the  king, 

by  indenture  inrolled  in  the  exchequer,  to  serve  the  king  for  such 

a  terme  with  so  many  men  (specially  named  in  a  list)  in  his 

warre,  &c  an  excellent  institution  that  they  should  serve  under 

,him,  whom  they  knew  and  honoured,  and  with  whom  they  must 

live  at  their  returne.  These  men  being  mustered  before  the  king's 

commissioners,  and  receiving  any  part  of  their  wages,  and  their 

names 

1 

^■^ — i — — — i^ ^—     ■         ■  ■  .^^^— ^^^^^^^^»^^»  m  m   m    ■  — ^— — ^^^       ■     ■  ■    »-    ■  ■■■»■■■■■  ■■  ■     -    ^ ^—— ^»^»^^ 

Observe,  that  great fines  were frequently  imposed  on  those,  who  xvere  deficient  in 
doing  their  service  on  the  summons  of  the  army.  Vid.  Claus.  27  H.  3.  parte  1  • 
m.  1  2.     Thomas  de  Berclay  wasfined  60  marks  for  default  of  service  in  trans* 
fretando  cum  rege.     Claus.  16  £.  2.  m.  36.    The  barons  of  the  exchequer  xvere 
commanded  to  compound  with  the  archbishops,  bishops,  religious  men,  and  others, 
for  the  remission  of  their  service  in  the  next  army  summoned  at  Newcastle  on  the 
vigil  of  St.  James  next  ensuing,  and  to  take  for  a  fine  forty  pounds  for  every  fee, 
and  so  pro  rata.    By  Pat.  13  JET.  2,  it  was  directed  that  twenty  pounds  should  be 
taken  for  a  fine  on  every  fee  of  a  knight  who  should  make  default.     Vid.  Fines 
7  E.  2.  m.  4,  5.     On  the  summons  of  service  for  the  army  of  Scotland,  it  was 
proclaimed,  that  ecclesiastical  persons  and  women  should  do  their  service  at  the 
day,  or  come  before  A.  and  B.  and  pay  a  fine,  viz.  twenty  marks  for  every  fee. 
So  observe,  that  they  were  not  fines  imposed,  but  voluntary  fines.     Hal.  MS&. — 
In  reading  the  preceding  annotation  by  lord  Hale,  it  is  very  requisite  to  attend 
to  the  distinction  between  the  two  subjects  of  it.    The  first  part  of  the  anno- 
tation, which  states  the  progressive  changes  in  the  assize  of  arms  between  the 
27  of  Hen.  2,  and  the  2 1  of  Jam.  1 ,  and  refers  to  the  commissions  of  array  during 
the  same  period,  is  applicable  to  the  general  military  service  nil  the  king's 
subjects  are  liable  to  for  the  internal  defence  of  the  realm.     The  remainder 
relates  to  the  performance  of  that  particular  military  service,  which  was  due  by 
reason  of  tenure,  and  might  be  required  on  foreign  expeditions.   With  respect 
to  die  latter  it  may  be  sufficient  to  add,  that  military  service  by  tenure  was) 
wholly  abolished  by  the  12  Cha.  2.  c.  24,  which  in  express  terms  discharges  all' 
estates  from  services  on  voyages  royall,  and  that  long  before  this  statute  it  had 
fallen  into  disuse,  as  appears  from  there  not  being  any  instance  of  assessing 
escuage  since  the  reign  of  Edward  the  second.    As  to  the  former,  lord  Hale 
ends  his  historical  deduction  about  the  assize  of  arms  and  commissions  of  array 
with  the  21  of  James ;  but  the  reader  will  find  the  same  subject  very  accurately 
continued  to  the  present  times,  together  with  some  particulars  relative  to  the 
previous  period  not  adverted  to  by  lord  Hale,  in  an  admired  work,  to  which 
we  have  such  frequent  occasion  to  refer.  See  1  Blackst.  Comment.  5th  ed.  41 1. 
It  is  observable,  that  lord  Hale  avoids  taking  the  least  notice  of  the  great  con- 
test between  Charles  the  first  and  the  long  parliament  about  the  king's  power 
over  the  militia,  which  arose  in  consequence  of  some  commissions  of  array 
issued  by  him,  and  was  the  immediate  prelude  to  the  civil  wars  in  his 
reign.    Of  the  arguments  used  by  each  party  on  this  occasion,  there  is  a  very 
full  account  in  Rushworth.    See  4  Rushw.  655.— [Note  28.] 
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names  to  recorded,  if  they  after  departed  from  their  captaine 

within  the  tenne  contrary  to  the  forme  of  that  statute,  it 

(3  Inst. 86.        was  felony*     But  now  that  statute  is  of  no  force;  because  that 

Cro.  Chi.  71.)    ancient  and  excellent  forme  of  military  course  is  altogether 

o^Co.  97,  the      antiquated ;  but  later  statutes  have  provided  for  that  mischiefe. 

To  muster  is  to  make  a  shew  of  souldiers  well  armed  sod 

trained  before  the  king's  commissioners  in  some  open  field ;  ubi 

se  ostendentes  praludunt  pralio.    In  Latine  it  is  censere,  sen 

hutrare  exercitum. 

(Lamb.  f<>.  135.       By  the  law  before  the  Conquest  musters  and  shewing  of 

b.)  armour  should  be  uno  codem  die  per  universum  regnum,  ne  alupd 

possint  arma  Jamiliaribus  et  notis  accommodare,  nee  ipsi  tlia , 
mutub  accipere,  acjustitiam  domini  regis  defraudere,  et  aominum  ( 
regent  et  regnum  qffendere* 

Concerning  the  point  in  law,  demurred  in  judgment,  in  the 
seventh  of  Edward  the  third,  here  mentioned  by  our  author,  the 
Jaw  accounteth  the  beginning  of  the  fortie  days  after  the  king , 
entreth  into  the  foreine  nation ;  for  then  the  war  beginneth, 
and  till  he  come  there,  he  and  his  host  are  said  to  goe  towards 
the  warre,  and  no  mUitarie  service  is  to  be  done  till  the  king 
and  his  host  come  thither. 

"  Sir  William  Herle"    A  famous  lawyer,  constituted  chiefe 
justice  of  the  common  pleas  by  letters  patents  dated  2  die  Martii 
anno  5  jE.  3-    It  appeareth  by  Littleton,  and  by  the  records,  that 
he  was  a  knight,  against  the  conceit  of  those,  that  thinke,  that  | 
the  chiefe  justices  of  the  court  of  common  pleas  were  not ' 
knighted  till  lone  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is 
like  a  deepe  well,  out  of  which  each  man  draweth  according  to 
the  strength  of  his  understanding*  He  that  reacheth  deepest,  he 
aeeth  the  amiable  and  admirable  secrets  of  the  law,  wherein,  I 
assure  you,  the  sages  of  the  law  in  former  times  (whereof  sir 
William  Herle  was  a  principall  one)  have  had  the  deepest  reach. 
And  as  the  bucket  in  the  depth  is  easily  drawn  to  the  uppermost 
part  of  the  water,  (for  nullum  elementum  in  suoproprio  loco  est 
grave)  but  take  it  from  the  water,  it  cannot  be  drawne  up  but 
with  great  difficultie ;  so  albeit  beginnings  of  this  study  seem 
difficult,  yet  when  the  professor  of  the  law  can  dive  into  the 
depth,  it  is  delightfull,  easie,  and  without  any  heavy  burthen,  so 
long  as  he  keepe  himselfe  in  his  own  proper  element. 


Glanville,  lib.  9. 

cap.  6.  &c  abstracto 


■ "  Justice?   In  Glanvil  he  is  c&lledjustitia  in  ipso  V  J 1  ."1 

acta,  as  it  were  justice  itselfe;  which  appellation  [_  b.  J 

reraaines  still  in  English  and  French,  to  put  them  in 
mind  of  their  dutie  and  functions.     But  now  in  legall  Latin, 
they  are  called  justiciarii  tanquamjusti  in  concreto,  and  they  are 
called  justiaarti  de  banco,  fyc.  and  never  judices  de  banco,  %c 

u  The  commonplace  (comon  banke)."  Bankets*  &jtf»wwd>i 
and  signifieth  a  bench  or  high  seat,  or  a  tribunall,  and  is  properly* 
applyed  to  the  justices  of  the  court  of  common  pleas,  because  the! 
justices  of  that  court  sit  there  as  in  a  certaine  place :  for  all wn^ 
returnable  into  that  court  are  coram  Justiciariis  nostris  (lPlU^\ 
JVestmon.  or  any  other  certaine  place  where  the  court  sit;  andf 
legall  records  tearme  them  justiciarii  de  banco.  But  writs  return* ' 
able  into  the  court  called  the  king's  bench  are  coram  nobis  (*  *| 
rege)  ubicunquejuerimus  in  AngUi ;  and  all  judiciall  records  there  p 

I1 
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are  styled  coram  rege.  But  for  distinction's  sake  it  is  cafled  the  *6  An.  p.  94. 
long's  bench ;  both  because  the  records  of  that  court  are  styled  *  E-  3«  fo{:.10- 
(as  hath  beene  sayd)  coram  rege,  and  because  kings  in  former  f0™io5.'b.   3# 
times  have  often  personally  sate  there  (1).    For  the  antiquity  of  Britton,'  fol.  1. 
the  court  of  common  pleas,  they  erre,  that  hold  that  before  the  and  a. 
statute  of  Magna  Charta  there  was  no  court  of  common  pleas,  but  *1eta» lib#  ** 
it  had  its  creation  by  or  after  that  charter;  for  the  learned  know,  JJirror  cqd  k. 
that  in  the  sixe  and  twentieth  yeareofEdward  the  third,  the  abbot  ^e^  ,'' 
of  B.  in  a  writ  of  assise  brought  before  the  justices  in  eire  Fortescue,  cap. 
claimed  conusance,  and  to  have  writs  of  assise  and  other  originall  5*  •  See  io  the 
writs  out  of  the  king's  court  by  prescription,  time  out  of  mind  of  PJpJj66  *?  *£* 
man,  in  the  raignes  of  Saint  Edmond,and  Saint  Edxoardthe  Con-  j£l££      y 
feasor  before  the  Conquest.  And  on  the  behalfe  of  the  abbot  were 
shewed  divers  allowances  thereof  in  former  times  in  the  king's 
courts,  and  that  king  Henry  the  first  confirmed  their  usages,  and  . 
that  they  should  have  conusance  of  pleas,  so  that  the  justices  of 
the  one  bench  or  the  other  should  not  intermeddle.     And  the 
statute  of  Magna  Charta  erecteth  no  court,  but  giveth  direction 
for  the  proper  jurisdiction  thereof  in  these  words :  communia  pla- 
dta  non  sequantur  curiam  nosiram,  ted  teneantur  in  aliquo  cerio 
bco.    And  properly  the  statute  saith,  non  sequantur,  for  that  the 
king's  bench  did  in  those  dayes  follow  the  king  ubicunquejuerit 
in  Anglid,  and  therefore  enacteth  that  common  pleas  should  be 
holden  in  a  court  resident  in  a  certaine  place.  In  tne  next  chapter  Mirror,  cap.  5. 
of  Magna  Charta  (made  at  one  and  the  same  time)  it  is  pro-  sect,  a. 
tided ;  ct  ea,  ova  per  eosdem  (s.  justiciaries  itiner antes)  propter  Fleta' l,b#  *• 
dijfiadtatem  aliquorum  articulorum  tetmmari  nonpossunt,  referan*  ***•  **** 
ter  adjusticiarios  nostros  de  banco ,  et  ibi  termvnentur.    And  in  the 
next  to  that,  Assists  de  ultima*  prcesentatione  semper  capiantur 
coram  justiciariis  de  banco,  et  ibi  terminentur.  Therefore  it  mani- 
festly appeareth,  that  at  the  making  of  the  statute  of  Magna 
Charta  there  werejusticiarii  de  banco,  which  all  men  confes&e  to 
be  the  court  of  common  pleas.    And  therefore  that  court  was 
not  erected  by  or  after  that  statute  (2).   For  the  authority  of  this 

court,  , 

■        ■■  ■  ■  ■        1         ■  .  P         .     . 

(1 )  But  though  formerly  our  kings  did  actually  sit  in  the  court  of  king's 
bench,  and  the  law  still  intends  that  the  king  is  present  there,  yet  the  judi* 
eature  belongs  to  the  judges  only,  as  lord  Coke  elsewhere  observes.  4  Inst.  73. 
See  further  on  the  subject,  3  Blackst.  Comm.  5th  ed.  41,  and  Mad.  Hist* 
Excheq.  fol.  ed.  58.  64.  68.  and  553. — [Note  29.] 

(s)  From  the  whole  of  lord  Coke's  observations  here  and  in  his  preface  to 
his  eighth  book  of  Reports,  it  seems  to  have  been  his  opinion,  that  the  court  of 
common  pleas  was  not  only  a  distinct  court  at  the  time  of  making  the  Magna 
Charta  of  the  9th  of  Hen.  3,  but  also  existed  as  such  before  the  Conquest. 
But  according  to  Mr.  Madox,  whose  inquiries  into  the  subject  were  certainly 
more  minute  and  particular,  the  origin  of  the  court  of  common  pleas  is  of  a 
touch  later  date.  He  so  far  agrees  with  lord  Coke,  as  to  admit  that  the 
me  Charta  of  Henry  the  3d  rather  confirmed  than  erected  the  bank  or 
ion  pleas,  and  that  such  a  court  was  m  being  several  years  before  the 
\a  CAarto  efcthe  17th  of  king  John,  though  it  was  then  first  made  sta+ 
y.  But  feather  respects  lord  Coke  and  Mr.  Madox  differ  widely ;  for  the 
thinks,  that  lor  some  time  after  the  Conquest  there  was  one  great  and 
judicature  called  the  curia  regis,  which  he  supposes  to  have  been  of 
and  not  Anglo-Saxon  origins!,  and  to  have  exercised  jurisdiction  over 
as  well  as  other  pleas;  that  the  common  pleas  and  exchequer  were 

f  separated  from  the  curia  regis,  and  became  jurisdictions  wholly 
X  distinct 
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court,  it  it  evident  by  that  which  hath  beene  said,  that  it  hath- 
jurisdiction  of  all  common  plea*.    But  let  us  returne  to  Littleton* 

(DoctPU,  115.      "Demurred  in  judgment"  A  demwTercoaiiiieth  of  the  Lstm* 
6  Co.  1 14.)        word  demorari  to  abide ;  and  therefore  he  which  demurreth  in 

Uw,issaid,  hethatabidethinlaw:  MoraturordemoraturinUge* 
Whensoever  thecouocill  leaned  of  the  party  is  of  opinion,  that 
the  count  or  plea  of  the  advene  party  is  insufficient  in  law,  then, 
he  demurretn  or  abideth  in  law,  and  refeneth  the  same  to  the 
(5  Co.  So>  judgement  of  the  court;  and  therefore  well  saith  Littleton  here, 
Hob.  104.)         demurred  in  judgment ;  the  words  of  a  demurrer  being,  quia  aar- 

ratio9  SfC.  materiaque  in  e&dem  contenta  minus  sufficient  in  lege 
existit,  %c.  and  so  of  a  plea,  quia  placitum*  fyc.  materiaque  m 
eodem  contenta  minus  sufficient  in  lege  existitf  £ft\  unde  pro  de» 
Jectu  sufficients  narrations*  sive  plactti,  tfc.  petit  judicium,  Sp. 
But  if  the  plea  be  sufficient  in  law,  and  the  matter  of  feet  be 
false,  then  the  adverse  partie  taketh  issue  thereupon,  and  that  is 
tried  by  a  jury ;  for  matters  in  law  are  decided  by  the  judge* 
and  matters  in  fact  by  juries,  as  elsewhere  is  said  more  at  large. 

Now  as  there  is  no  issue  upon  the  fact,  but  when  it  is  joyned 
betweene  the  parties,  so  there  is  no  demurrer  in  law,  but  when 
it  is  joined ;  and  therefore  when  a  demurrer  is  offered  by  the  one 
party,  as  is  aforesaid,  the  adverse  party  ioyneth  with  him,  (for 
example)  nsathyqubdplacitumpradtctum,  fyc.  materiaque  in  eodem 
contenta  bonum  et  sufficient  in  lege  exist  unt,  fyc.  et  petit  judicium^. 
and  thereupon  the  demurrer  U  said  to  be  joynW,  and  then  the  case 
is  argued  by  counsell  learned  of  both  sides ;  and  if  the  poynts  be 
difficult,  then  H  is  argued  openly  by  the  judges  of  that  court,  and. 
if  they  or  the  greater  part  concurrein  opinion,  accordingly  judgo 
Vid.  Bract,  lib.  ment  is  given ;  and  if  the  court  be  equally  divided,  or  conceive 
6,  fo.  35s.  b.      gfggg  doubt  of  the  case,  then  may  they  adjourne  it  into  the  exche- 
quer chamber,  where  the  case  snail  be  argued  by  aH  the  judges  of 
situt.3!-.**'  *"  bu^tmd ;  where  if  the  judges  shall  be  equally  divided*  then,  (if 
Pet.  jiir.Paii     BOQe  of  tbem  change  their  opinion)  it  shall  be  decided  at  the  next 
Ch.  s.  &c.  parliament  by  a  prelate,  two  earles,  and  two  barons,  which  shall 

nave  power  and  commission  of  the  king  in  that  behalfe,  and  by. 
advice  of  themselves,  the  chancellor,  treasurer,  the  jus- 
Rot.  Parlii.        ^ces  of  K^  the  one  bench  and  the  other,  and  other  of  P72.^ 
14  E.  3,  no.  31,  the  king's  counsell  as  many  and  such  as  shall  seeme  I         J 
a  proceeding  in  convenient,  shall  make  a  good  judgement,  &c.     And  if 
•ir  John  Stan-     the  difficulty  be  so  great  as  they  cannot  determine  it , then  it  shaB 
difficult  inPtne    **e  determined  by  the  ^ord&  *n  the  upper  house  of  parliament^  V 
court  of  com-      See  the  statute,  for  it  extends  not  onely  to  the  case  abovesaid, 
roon  pleas.    Vide  Britton,  foL  41.    si  £.  3.  37, 38.    39  E.  3.  fo.  1.  ai.  35.    40  E.  3. 34. 
13  H.  4.  3,  4-'  but 

distinct  from  it;  and  that  the  separation  of  the  common  pleas  began  in  the 
reign  of  the  first  Richard,  or  early  in  the  reign  of  John,  and  was  completed  by 
Henry  the  third.  See  Mad.  Hist.  Excheq.  fol.  ed.  63,  and  the  chapter  on 
the  division  of  the  king's  courts,  53fr— R~»  p.  176  of  Const,  and  Laws  of  £^ 
by  Mr.  P — y,  who  I  take  it  was  Mr.  Pudsey.  See  further  3  Black.  Comment 
5th  ed,  37.  4  Inst.  99.  Lamb.  Archaion.  ed.  1635,  p.  34  to  34,  and  the  boo] 
cited  in  Pryn.  on  4  Inst* 53* — [Note  ao.jaassSee  Hale  incep.  de  juribus  Coroni 
Moo* 

.  (1)  See  further  as  to  the  adjourning  of  causes  into  the  exchequer  chau\w 
in  ord«".t°  have  the  opinion  of  all  the  judges,  4  Inst.  110.  118,  and  Warraiu* 
and  Smith,  3  Bulstr.  146,  in  which  case  the  court  .refused  to  grant  a  motion] 
tor.sucb  an  adjournment.  '  ^ 
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but  also  where  judgments  are  delayed  in  the  chancery,  king's 
bench,  common  bench,  and  the  exchequer,  the  justices  assigned, 
and  other  justices  of  oyer  and  terminer,  sometime  by  difficulty, 
sometime  by  divers  opinions  of  justices,  and  sometime  for  other 
causes,    [a]  Before  which  statute,  if  judgements  were  not  given  [a]  4E.3xa.14. 
by  reason  of  difficulty,  the  doubt  was  decided  at  the  next  parlia- 
ment, (which  then  was  to  be  holden  once  every  yeare  at  the 
least)  (2).    [b]  Si  autem  talia  nunquam  prius  evenerint,  et  obscu-  [6]  Bracton, 
rum  et  difficile  sit  eorumjudicium,  tunc ponatur  judicium  in  respec-  lib.  1 .  cap.  a. 
turn  usque  ad  magnam  curiam,  utUnperconcUiumcuruelerminentur,  "°:  7* 
But  hereof  thus  much  shall  suffice/  [>]  He  that  demurreth  in  law  ?^£z%] 
confesseth  all  such  matters  of  fact  as  are  well  and  sufficiently  fi  £  3'.  $'  7[ 
pldad'ed.    If  there  be  a  demurrer  for  part  and  an  issue  fot  part,  [c]  17  E.  3. 
the  more  orderly  course  is  to.  give  judgement  upon  the  demurrer  5°- *>• 
first;  but  yet  it  is  in  the  discretion  of  the  court  to  try  the  issue  I't?!3' I3, 14* 
first,  if  they  will.  After  demurrer  joyned  in  any  court  0/  record,  ^  e.  ^7.  b* 
the  judges  shall  give  judgment  according  as  the  very  right  of  the  pi.  Com.  85* 
cause  and  matter  in  law  shall  appeare,  without  regarding  any  411-172. 
want  of  forme  in  any  writ,  returne,  plaint,  declaration,  or  other  (5J??' 6d>b* 
pleading,  proces,  or  course  of  proceeding,  except  those  onely  j>0!j['i°r. 
which  the  party  demurring  shall  specially  and  particularly  set  Hob.' 23*,' 333. 
dewne  and  expresse  in  his  demurrer  (3).      [a]  Now  what  is  Doc.Pia.115, 

cubstance  and  what  is  forme  you  shall  read  in  my  Reports.         •  '&) 

48E.  3. 15. 

sH.3.  Inquest,  3.    38  E.  3. 25.     1 1  H.  4. 5. 75. '  3  E.  4. 3.  [a]  3  Co.  57.  Line. 

Coll.  case.    5  Co.  74.  Wvmek  s  case.    10  Co.  88.  usque  98.     Doctor  Leyfield's  case. 
(1  Leo*.  178.    Doc  Pla.  116,117.) 

And  in  some  cases  a  man  shall  alledge  speciall  matter,  and  con- 
clude with  a  demurrer;  [b]  as  in  an  action  of  trespasse  brought  [&]  13  E.  4. 7. 
by  /.  S.  for  the  taking  of  his  horse,  the  defendant  pleads  that  he  3>  E.  3.  Estop- 
himselfe  was  possessed  of  the  horse  untill  he  was  by  one  /.  S.  dis-  £«  h.4$*q  ,  0 
possessed,  who  gave  him  to  the  plaintife,  &c.  the  plaintife  saith  3a  E.V 50. 
that  L  S.  named  in  the  barre  and  L  S.  the  plaintife  were  all  one  1  H.  7.  21. 
person,  &nd  not  divers ;  and  to  the  plea  pleaded  by  the  defendant 
in  the  manner,  he  demurred  in  law,  and  the  court  did  hold  the 
plea  and  demurrer  good,  for  without  the  matter  alledged  he  could 
not  demurre.  Now  as  there  may  be  a  demurrer  upon  counts  and 
pleas,'  so  there  may  be  of  aid  prier,  voucher,  receit,  waging  of 
law,  and  the  like,  [cj  By  that  which  hath  been  said  it  appeareth,   [c]  14  H.  4. 31. 
that  there  is  a  generall  demurrer,  that  is,  shewing  no  cause,  and  37  H.  6. 6* 
a  speciall  demurrer,  which  sheweth  the  cause  of  his  demurrer. 
Also  by  that  which  hath  beene  said,  there  is  a  demurrer; upon 
pleading,  &c.  and  there  is  also  a  demurrer  upon  evidence,  [d]  As  [d]  5  Co. l  °4-  *• 
ifthe  plaintife  in  evidence  shew  any  matter  of  record,  or  deeds  or  BaJcer'»  caw 
writings,  or  any  sentence  in  the  ecclesiasticall  court,  or  other 
matter  of  evidence,  by  testimony  of  witnesses,  or  otherwise, 
whereupon  doubt  in  law  ariseth,  and  the  defendant  offer  to 
demurre  in  law  thereupon,  the  plaintife  cannot  refuse  to  ioine  in 
4i  Durrer,  no  more  than  in  a  demurrer  upon  a  count,  replication, 
~    and  so  i  converso  may  the  plaintife  demurre  in  law  upon  the 
Bnce  of  the  defendant, 
it  if  [e]  evidence  for  the  king  in  an  information  or  any  other  [c]  38  H.  8. 

Je  given,  and  the  defendant  offer  to  demurre  in  law  upon  the  Pler>M' 

JLtenm.  (Cfo.Elu.75*.) 


evidence, 


» . 


|4 


1  See  4  Inst.  9.  Com.  Dig.  Parliament,  C.  and  2  Inst.  408. 
See  27  Eliz*  c.  5.  4  An.  c.  16.  and  Plow.  85* 

x  2 
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evidence,  the  king's  counsell  eihall  not  be  inforced  to  joyne  in 
demurrer;  but  in  that  case,  the  court  may  direct  the  jury  to 
finde  the  speciall  matter* 

•  "  In  Judgment?  For  the  signification  of  this  word,  Vide 
Sect.  366. 


Sect  97. 

A  ND  after  such  a  voyageroyall  into  Scotland,  it  is  commonly  said,that 
~*  by  authority  of  parliament  the  escuage  shall  be  assessed  and  put  in 
certaine ;  scil.  a  certaine  summe  of  money,  how  much  every  one,  which 
holdeth  by  a  whole  knights  fee,  who  was  neither  by  himselfe,  nor  by  any 
other,  with  the  king,  shall  pay  to  his  lord  of  whom  he  holds  his  land  by 
escuage.  As  put  the  case,  that  it  was  ordained  by  the  authoritie  of  the  par- 
liament, that  every  one,  which  holdeth  by  a  whole  knights  fee,  who  was  not 
with  the  king,  shall  pay  to  his  lordfortie  shillings ;  then  he  wfdch  holdeth 
by  the  moietie  of  a  knights  fee,  shall  pay  to  his  lord  but  twentie  shillings} 
and  he  which  holdeth  by  the  fourth  part  of  a  knights  fee,  shall  pay  butxs* 
and  he  which  hath  more,  more,  and  which  lesse,  lesse{5). 

"JFTEll  a  voyage  royally  fyc  it  is  commonly  said,  that  by 
authority  of  parliament  the  escuage  shall  be  assessed"  Nqta, 
here  is  a  secret  oflaw  included,  that  albeit  escuage  incertame  he 
due  by  tenure,  yet  because  the  assessment  thereof  concerned 
so  many  and  so  great  a  number  of  the  subjects  of  the  realme,  it 
could  not  be  assessed  by  the  king  or  any  other  but  by 

[*]  13  H. 4. 5.    parliament:    [a]  fcf*  and  this  was  by  the  common  ["72."] 

law(i).  L  b.    j 

m  8  H.  3.  [b]  No  escuage  was  assessed  by  parliament  since 

Rot.  Clans.  6c     the  reigne  of  Edward  the  second,  and  in  the  eighth  yeare  of  his 

^°X *iSlo& '       reigne  escuage  was  assessed  (a), 

If  the  tenant  goeth  with  the  king,  and  dyeth  in  exercitu,  in  the 
Staff.  P.  14  E.  1.  host  or  armie,  he  is  excused  by  law,  and  no  escuage  shall  be 
de  banco.  demanded. 

And 

•  Thisii  note  btfyt.b.in  the  13&  and  14th  editions. 


(5)  *  It  seems,  that  if  A.  held  land  of  the  king  by  4  knights  fees,  and  A.  before 
the  statute  of  quia,  emptores  had  created  divers  mesnaHies  and  reserved  20  knights 
fees,  and  A,  had  done  the  kings  service,  he  should  have  had  the  escuage  of  20  fees. 
But  if  A.  did  not  do  the  kings  service,  the  king  should  have  had  the  escuage  of 
4  fees,  and  also  of  qq  fees,  or  at  least  of  16.  Vid.  Rot.  Pari.  8.  m.  4.  dorso,  cl 
lib.  Pari.  14  E.  2,  petitiones  magnatum  hide.  Claus.  16  H.  3.  m.  17.  R< 
▼icecomiti  Cornubiae  prsecepit,  qudd  nullum  distringat  nisi  pro  tot  feodis,  qin 
regi  tenetur  reddere.     Hal.  MSS. — [Note  34.] 

(1)  The  Magna  Charta  of  king  John  provides,  that  escuage  shall  not 
imposed  except  by  the  consent  of  parliament ;  but  some  respectable  wrif 
think,  that  it  was  an  arbitrary  payment  before.    Blackst.  Comment.  5tV 
v.  2.  p.  74.    Wright's  Ten.  128. 133.— [Note  31.] 

(2)  See  ante  69.  b.  note  3. 


Ij.%  C.  3.  Sect  98-  Of  Escuage.  [72.  b.  73.  a. 

And  it  is  to  be  observed,  that  if  he,  that  holds  of  the  king  by  F.N.B.  84. 
escuage,  goeth,  or  findeth  another  to  goe  for  him  with  the  king,  B"»ct.  lib.  a. 
&c.  then  he  shall  have  escuage  of  his  tenants  that  hold  of  him  3    ** 
by  such  service  (3),  which  must  be  assessed  by  parliament. 

But  if  the  king's  tenant  goeth  not  with  the  king,  then  he  shall  F.  N.  B.  84. 
pay  for  his  default  escuage,  and  shall  have  no  escuage  of  his  Rot.  Pari, 
tenants  (4).    Richard  the  second  making  a  voyage  royall  into  9  R-  *• D0*  4°' 
Scotland,  at  the  petition  of  his  commons  pardoned  the  payment 
of  escuage. 


Sect.  98. 

yd  ND  some  hold  by  the  custome  (6),  that  if  escuage  be  assessed  by  autho- 
ritie  of  parliament  at  any  summe  of  money,  that  they  shall  pay  but  the 
moitie  of  that  summe,  and  some  but  the  fourth  part  of  that  summe.  But 
because  the  escuage  that  they  should  pay  is  uncertaine,  for  that  it  is  not 
certaine  how  the  parliament  will  assesse  the  escuage  they  hold  by  knights 
service.  But  otherwise  it  is  of  escuage  certain,  of  which  shall  be  spoken  in 
the  tenure  of  socage. 

'«  QOME  hold  by  the  custome,  %c.n  Vi<te  Sect,  ink 

"  Nota,  that  escuage  is  directed  by  custome.  Avow.  215!" 

99  Ass.  65.    30E.3. 33.  b.    4  Co,  88.  in  LutUel's  castv 

"  But  otherwise  it  is  of  escuage  certain"    Here  it  appeareth, 
that  escuage  is  two-fold,  viz.  escuage  incertaine,  whereof  Lit- 
tleton here  speaks ;  and  escuage  certain.    Qtiemadmodum  incer* 
titudo  scutagii  Jacit  servitium  militare,  ita  certitudo 

E73.H  *^  scutagii facit  socagium.    But  more  of  this  in  the 
9U  "J  Chapter  of  Socage,  Sect.  120. 

"  By  parliament"    Of  the  antiquitie  and  authorise  of  this 
court,  see  Sect.  164. 

Sect. 


(3)  Vid.  Claus.  36  H.  3.  part  2.  m.  10.  dors.  Rex  vicecomiti.  Preecipimus, 
qudd  de  omnibus  feodis  mihtum  quae  tenentur  de  tenentibus  de  nobis  in  capites 
qui  brevia  nostra  non  tulerint  de  habendo  scutagio  suo,  et  similiter  de  feodis 
mAiinm  quae  tenentur  de  wardis  in  manu  nostrd,  scutagium  nostrum  colligi 
hasm,  ita  qudd  habeas  ad  satisfaciendum,  &c.    Hal.  MSS. — [Note  32.] 

(4)  According  to  Mr.  Madox's  account  it  seems,  that  the  lord,  though  ho 
^qot  go  in  person,  or  send  a  deputy,  was  entitled  to  escuage  from  his  tenants, 

r  fe  paid  or  was  duly  charged  with  escuage  to  the  kins ;  and  perhaps  lord 
e  did  not  mean  to  intimate  the  contrary.  Mad.  Hist.  Excheq.  fol.  ed.  469* 
Tiowever  note  5,  ante. — [Note  33.] 

J)  The  words  in  L.  and  M.  and  Rob.  are  and  some  tenants  hold,  Sfc.  and 

prords  by  ike  custome  are  omitted. 


X3 


73.  a.]  Of  Escuage.  X.  2.  C.  3.  SecL<& 


Sect.  99. 

A  ND  if  one  speahe  generally  of  escuage,  it  shall  be  intended  by  the 
"^  common  speech  of  escuage  inoertaine,  which  is  knights  service.  And 
such  escuage  araweth  to  it  homage,  and  homage  draweth  to  itfealtk)for 
fealtie  is  incident  to  every  manner  of  service,  unlesse  it  be  to  the  tenure 
in  frankalmoign^,  as  shall  be  said  afterward  in  the  tenure  offrankalr 
moigne  ( 1 ).  And  so  he,  which  holdeth  by  escuage,  holds  by  lwmage,feaUy% 
and  escuage  (2). 

(9  Tn»t.  48$.  «  A  ND  if  one  speahe  generally  of  escuage,  it  shall  be  intended 

°Co-  *?•  by  the  common  speech  of  escuage  incertaine" 

180!  a7  381.  b.  Verba  cequivoca  et  tn  dubto  posita  intelliguntur  in  digniori  & 

I  siu.  365.*  potentiori  sensu.     Tenure  in  capite  ex  vi  termini  is  a  tenure  in 

I I  Ci».  39. ».)     grosse,  and  it  may  be  holden  of  a  subject ;  but  being  spoken  ge- 
Eutendmenuen  nerally,  it  is  secundum  cxcellcntiam  intended  of  the  king,  for  he  is 

Pj'S?^'    caput  reipubttc*. 
110.367.377.        r  r 

393.  406.  46a,  463.    5  £.  s.  Resceit,  165.    90  H.  6.  93.    91  H.  6:  8.    37  H.  6. 99. 

13  H.  4.  4.    6  £1.  DycT,  936.     10  E.  4.  1  n  '  39  £.  3.  Gard.  31.    Brit.  foL  163. 

40  E.  3. 9 1  •  "  And  such  escuage  draweth  to  it  homage,  and  homage  drd&eth  to 

4  H.  7. 4.  itjealtie  \forfeaHie  is  incident  to  every  manner  of  service,  unlesse 

it  be  to  the  tenure  in  frankalmoigne"  This  is  gathered  by  the 
effects  of  their  tenure,  for  essences  are  found  out  by  properties, 
fountains  by  rivers,  and  causes  by  effects :  for  amongst  others, 
the  lords  shall  have  escuage  of  their  tenants,  &c»  as  it  foUowetb, 

^Sect- 


(1)  See  ace.  Mad.  Baron.  Aug!.  166. 

(2)  From  this  and  the  next  preceding  Section  it  seems,  that  notwithstanding 
Littleton's  expressing  himself  in  other  places  as  if  escuage  was  a  distinct  tenure 
or  service,  he  did  not  consider  it  as  such.  Escuage  must  be  either  certain  or 
uncertain,  and  Littleton  expressly  writes,  that  being  the  former  it  is  socage, 
and  being  the  latter  it  is  kntghts  service.  This  tends  to  ronfirm  the  propriety 
of  the  observation  by  Mr.  Madox,  who  will  not  allow  escuage  to  be  a.  tenure 
or  service  of  itself,  and  insists,  that,  wherever  it  was  payable,  like  homage  and 
fealty,  it  was  a  mere  incident  to  tenure.  See  note  2,  of  fol.  64.  a.  However, 
a  late  learned  judge  was  not  satisfied  with  considering  escuage  in  this  limited 
way,  and  endeavours  to  show,  that  though  in  general  escuage  uncertain  was  a 
fine  or  sum  of  money  payable  as  a  commutation  for  personal  service  ;  yet 
anciently  a  payment  in  money,  bearing  a  certain  proportion  to  the  escuage 
assessed  from  time  to  time  on  tenants  by  knights  service,  and  on  that  account 
called  escuage,  was  sometimes  a  service  originally  reserved,  and  then  escuagfr 
was  itself  the  tenure,  and  so  denominated  to  distinguish  it  from  the  genuftg 
and  proper  tenure  by  knights  service.  See  Wright's  Ten.  121,  to  127.  BtK 
this  distinction,  it  is  allowed,  is  not  hinted  at  by  Littleton :  and  it  is  eVc' 
conjectured,  that  in  his  time  it  might  be  lost  in  the  general  notion  of  escirjj" 
to  which  only  Mr.  Madox  meant  to  apply  his  animadversion  on  LittletoH^i  .. 
Coke  for  considering  it  as  a  tenure.  See  further  2  Blackst.  Comm.  5U1  ed.  7J* 
—[Note  35.]  *     -r/*r, 


JL.2X.3:  Sect  100, 101. . .  Of  Edcrtage.       [73; a.  IQ.bt 


Sect-  100. 


A  ND  it  is  to  he  understood,  that  when  escuage  is  so  assessed  by  out  ho- 

ritie  of  parliament,  everie  lord,  of  whom  the  land  is  holden  by  escuage, 

snail  have  the  escuage  so  assessed  by  parliament;  because  it  is 

£73^1  intended  by  the  law,  that  at  t&*  the  beginning  such  tenements  were 
b.  J  g*ven  ty  the  lords  to  the  tenants  to  hold  by  such  jervices,  to  de- 
fend their  lords  as  well  as  the  king,  and  to  pitt  in  quiet  their  lords 
and  the  king  from  the  Scots  aforesaid. 


Sect.  101. 

•  •  -  •  • 

A  ND  because  such  tenements  came  first  from  the  lords,  it  is  reason  that 
they  should  have  the  escuage  of  their  tenants.  And  the  lords  in  such 
case  may  distreine  for  the  escuage  so  assessed,  or  they  in  some  cases  may  have 
the  king's  writs  (briefe  le  roy)  directed  to  the  sheriffs  of  the  same  counties, 
$fc.  to  levie  such  escuage  for  them,  as  it  appear eth  by  the  Register.  But  of 
stick  tenants  as  hold  of  the  king  by  escuage,  which  were  not  with  the  king  in 
Scotland,  the  king  himself e  shal  have  the  escuage.     ■ 

"  THE  lords  shall  have  the  escuage,  Sec."    This  is  evident.        F.  N.  B.  84. 
■     *■  *  Register,  88.  - 

"  The  king's  units  (briefe  le  roy>"    This  cometh  of  the  Latine  ^d*.8l° 
word  Breve. 

Fitzh.  in  his  preface  to  his  N.  B.  saith  of  them,  that  they  be 
those  foundations,  whereupon  the  whole  law  doth  depend. 

[a]  Bracton  describeth  a  writ  thus :   Breve  quidem,  cum  sit  [a]  Bracton,  . 
formaium  ad  simiHtudinem  regales  juris;  quia  breviter  et  paucis  lib. 5.  fol.413. 
verbis  intentionem  proferentis  exponit,  et  explanat,  sicut  regula  F*cta»  "D*  *• 
juris  rem  qtue  est,  breviter  enarrat.     Non  tamen  ita  breve  esse  B^ton*  f0j, 
debeat  quin  rationem  et  vim  intentionis  contijieat.  i3a.  qqj.  *    . 

Of  writs  some  be  original,  brevia  originalia,  and  some  be  (1  Sid.  187.) 
judicial!,  brevia  judicialia.  (7  Co.  4.  a. 

Also  of  originals,  quadam  suntformata  sub  suis  casibus  et  de  4 &»t.  10.) 
cursuy  et  de  communi  consilio  totius  regni  concessa  et  approbata, 
qtus  quidem  nuttatenus  mutaripoterint  absque  consemu  et  voluntate 
eorum;  et  qucedam  sunt  magistralia,  et  sape  variantur  secundum 
varietatem  casuum,  jactorum  et  quarelarum;  as  for  example, 
actions  upon  the  case,  which  varie  according  to  the  varietie  of 
everie  man's  case,  and  the  like ;  and  these  being  not  of  course, 
>ie  masters  being  learned  men  did  make :   Item  brevium  origi- 
lUunh  alia  sunt  realla,  alia  personalia,  alia  mixta:  Item  brevium 
krinalium,  alia  sunt  patentia  sive  aperta,  et  alia  clausa.     Cer- 
(ne  it  is,  that  the  priginall  writs  are  so  artificially  and  briefely 
ijinpiled,  as  there  is  nothing  redundant  or  wanting  in  them,  of 
an  honourable  secretary  of  state  once  said,  that  it  was  not 
Bible  to  comprehend  so  much  matter  «o  *  perspicuously  in 
er  words.    Of  all  these  kinds  of  writs  you  shall  read  plenti- 
y  in  the  ^Register,  whereof  Littleton  maketh  mention  in  this 
ie,  and  also  in  Fitzh.  N.B. 

x  4  "  As 


73. b.  74.a.]         Of  Escuage.         L.2.C.3.  Sect  102. 

(Ftowd.tt8.ft.  «  As  U  appeareth  by  the  Register"  Register  is  the  name  of  a 
4  lost.  79.)  mogt  ancient  booke,  and  of  great  autfaoritie  in  law,  containing 
Bnctoo,ubi  ^j  ^  oHginall  writs  of  the  common  law ;  of  which  booke  see 
Britton,  more  in  the  preface  to  the  ninth  part  of  my  Reports,  and  coo- 

obi  supra.  taineth  also  brevia  judiciaUa,  oiue  sapi&s  variantur  secundum 

Rtgist.  88.         varietatem  placitorum  proponentu  et  respondents (l). 
T.N.B.84.  ^^  jt  appeareth  by  the  Register,  that  the  king  shall  have 

escuage  of  his  tenants,  which  hold  of  him  as  of  a  mannor  which 
he  hath  in  ward  (a),  or  by  reason  of  a  vacation  of  a  bishopricke. 
T.N.B.  84.  And  so  shall  a  common  person,  if  he  hath  an  estate  for  life 

or  for  yeares  of  a  seigniory. 


Sect  102. 


uti 


TTEM,  in  such  case  aforesaid,  where  the  king  maketh  a  voyage  rovaU 
into  Scotland  (1 )+,  and  the  escuage  is  assessed  by  parliament,  if  the  lord 
distraine  his  tenant,  that  holdeth  of  Aim  by  service  of  a  whole  kntg hfs  fee, 
for  the  escuage  so  assessed,  frc.  and  the  tenant  pleadeth,  and  will  aver,  that 
he  was  with  the  king  in  Scotland,  £*c.  by  40  dayes,  and  the  lord  will  averre 
the  contrary,  it  is  say d,  that  it  shall  be  tryed  by  the  certificat  of  the  mar- 
shall  of  the  king's  host  (2)  J  in  writing  under  his  seals  (3)  ft,  which  shall  be 
sent  to  the  justiciary. 

"AND 


(l)  See  further  as  to  the  Register  of  Writs,  Nichols.  EngL  Histor.  Libr. 
ad  ed.  205. 

(3)  See  ante  7s.  b.  note  3. 

(1)  f  It  is  very  clear,  that  escuage  was  due  for  service  out  of  the  realm,  which 
was  the  reason  of  its  being  called  servitium  forinseeum ;  but  I  do  not  find  it 
precisely  ascertained  by  any  writer,  whether  it  could  be  claimed  on  all  foreign 
expeditions,  or  whether  it  was  confined  to  expeditions  into  particular  countries. 
When  indeed  on  the  creation  of  the  tenure  the  personal  service,  in  lieu  of 
which  escuage  became  payable,  was  expressly  limited  to  certain  places,  there 
could  be  no  room  for  doubt ;  but  the  difficulty  is  to  know,  what  the  construc- 
tion of  the  law  was  when  knight's  service  was  reserved  generally.  Littleton 
mentions  only  Scotland,  other  writers  add  Wales ;  but  in  generall  both  are 
named  merely  as  instances.  Lord  Coke  observes  as  much,  and  says,  that 
escuage  was  also  due  on  expeditions  into  Ireland,  Gascony,  Poictou,  &c.  if 
the  tenure  was  to  go  into  those  countries:  but  there  is  a  shortness  in  this  manner 
of  expression,  which  leaves  an  obscurity ;  for  the  words  do  not  explain  what 
the  rule  of  law  was,  when  no  place  was  named.  See  ante  fol.  69.  a.  One 
ancient  author  absolutely  restrains  escuage  to  Scotland  and  Wales,  and  in 
direct  terms  excludes  all  other  territories.  Old  Ten.  tit.  Escuage.  But  of  this 
restriction  it  is  sufficient  to  say,  that  the  records  concerning  escuage,  which 
mention  Ireland,  Normandy,  Poictou,  Bretagne,  and  Toulouse,  as  well  as 
Scotland  and  Wales,  are  full  evidence  to  the  contrary.  See  the  records  cited 
by  lord  Hale  in  note  3,  of  fol.  6g.  b.  and  also  Seld.  Notes  on  Hengham, 
ismo.  ed.  114. — [Note  36.] 

(3)  ±  In  L.  and  M.  the  words  are  constable  of  the  kings  host. 

(3)  II  In  L.  and  M.  there  is  an  Sfc.  after  scale,  and  the  Words  tvhich  shall  be 
sent  to  the  justices  are  omitted* 


I*.  2.  C.  3-  Sect.  102.  Of  Escuage. 

"JNDvill 
■**  dayes, 

ofthemarshall,  ...  „  ...  ^  -  tu 

regw  deficeret  injustitia*  cxhibendd.     [£]  Herewith  agreeth  the  F.N.B.85. 
Register,  where  the  marshall  is  called  constabularius  exercitus  u.H.7.5. 

jiotfri.  9  Co.  3a.  Case 

de  Strat.  Marc 
[ft]  Begist.  88.  F.N.B.  84.  aE.4.1.  4E.4.10.  9H.4.3.  11H.7. 5.  aiH.6.50. 
33  U.S.  1.  45. 

*'  Jfo  marshall  of  the  kings  host"   MareschaUus  exercitus,  in 
Saxon  Marischalk,  i .  i.  equitum  magister.  This  word  Marshall  is 
either  derived  of  Mars,  or  of  man?  an  horse,  and  schalc,  which 
signineth  in  the  Saxon  tongue,  a  master  or  governor,    [c]  In  the  [c]  Iamb, 
lawes  before  the  Conquest  it  is  said,  Mareschalli  exercitus  seu  due*  tbl.  1 36. 
tores  exercitus  Heretoches  per  Anglos  vocabantur.  IUi  ordinabant 
acies  densissimas  in  pradus  et  alas  constituebant,  prout  decuit,  et 
prout  ei  melius  visum fuerU  ad  honorem  corona  et  ad  utilitatem 
regnu    [d]  And  here  it  is  to  be  observed,  that  his  certificate  in  [<n  9  E.  4. 1.  b. 
this  case  is  a  triall  in  law.   I  read  of  sixe  kinds  of  certificates  al-  4  E.  4. 10. 
lowed  for  trials  by  the  common  law ;  the  first  whereof  Littleton  *?£•  4-  47*    • 
here  speaketh  of,  in  time  of  warre  out  of  the  realme.    2.  In  time  £  j^"  ?S 
of  peace  out  of  the  realme.  [e]  As  if  it  be  alledged  in  avovdance  pust?a6i.  a.) 
of  an  outlawrie,  that  the  defendant  was  in  prison  at  Burdeaux  in  [<•]  4  e.  4. 10. 
the  service  of  the  maior  of  Burdeaux,  it  shall  be  tryed  by  the 
certificate  of  the  maior  of  Burdeaux.    3.  For  matters  within  the 
realme,  [f]  the  custome  of  London  shall  be  certified  by  the  [/]  5  E.  4. 30. 
maior  and  aldermen  by  the  mouth  of  the  recorder.    4.  By  cer-  ?*  JF'1rk1<J# 


All  these  be  in  temporal!  causes.  6.  In  causes  ecclesiastically  6*  Co.  67.) 
as  loyalty  of  marriage,  general  bastardie,  excommengement, 
profession ;  these  and  the  like  are  regularly  to  be  tried  by  the 
certificate  of  the  ordinarie  (4). 

And  there  be  divers  other  trialls  allowed  by  the  common  law, 
than  by  a  jury  of  12  men,  which  you  may  reade  at  large  in  the  (4inat»  1*4*) 
ninth  booke  of  my  Reports,  fol.  30,  31,  &c.  in  the  case  of  the 
abbot  of  Strata  MarceMa,  which  are  as  plainly  set  downe  there, 
as  they  can  be  here.  And  in  this  case,  if  the  triall  should  not 
be  by  certificate,  it  should  want  triall,  which  should  be  incon- 
venient. Onely  in  this  place  I  will  adde  something  of  a  foreine 
triall  which  I  nnde  not  m  any  of  the  treatises  lately  published 
against  single  combats;  because  it  may  deterre  men  from  that 
ungodly  and  unlawful  kinde  of  revenge,  whereupon  many 
murders  have  ensued,  and  prevent  all  hope  of  impunity  for 
default  of  triall  in  that  case. 

If  a  subject  of  the  king  be  killed  by  another  of  his  subjects  out  Stat  do  1 H.  4. 
of  England  in  any  forreine  country,  the  wife  or  he  that  is  heire  of  ^P*  f4- 
the  dead  may  have  an  appeale  for  this  murder  or  homicide  before  yLHWj:  P  ^ 
the  constable  and  the  marshal],  whose  sentence  is  upon  testimony  \\^  3  j£  &**" 

no.  38.    Staunf.  PI.  Cor.  fo.  {fe. 
Of 


^■w-* 


U)  See  further  as  to  trial  by  certificate*  Com.  Dig.  tit  Certificatei  and  title 
Trial,  in  Viner  and  the  other  Abridgments. 
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<ef  witnesses  or  combate.    And  accordingly,  where  a 

subject  of  the  king  wm  dmi*  in  &~  Scotland  by  Qthen  f74.n 

of  Ae  king's  tttbjecu,  the  wife  of  the  4ead  had  her  ap-  [v  J 

peale  therefore  before  the  constable  and  the  marshal!.         *  J 

[*]  Aim©  And  so  it  was  [•]  resolved  in  the  raigne  of  aueen  Elizabeth  in  the 

fpott'ttfli.        case  °^ *■*  F™***4  Drake,  who  strook  off  the  head  of  Dowtie t» 

Hu°u  3.)    '        pariibus  transmarinis,  that  his  brother  and  heire  might  have  an 

sHiwk.P.C.19.  appeale.  SedreginanoluticonstituereconstaJndarjumAnglia^c. 

c.  4.  •.  0.  ^  ideo  dormivit  appellum. 

If  a  man  be  mortally  wounded  in  France,  and  dieth  thereof  in 
England,  it  is  said  that  an  appeale  doth  lie  upon  the  said  statute ; 
for  it  is  not  punishable  by  the  common  law,  and  the  proceed- 
ing there  (as  hath  beene  said)  is  upon  witnesses  or  combate, 
and  not  by  jurie,  and  the  mortal  wound  was  given  out  of  the 
realme  (1). 


^     fi)  The  office  of  high  constable  became  extinct  inihe  reign*  of  Henry  the 
eignth  by  the  attainder  of  Stafford  duke  of  Buckingham,  in  whom  it  was  here- 
ditary ;  and  since  his  death  there  hath  not  been  any  permanent  high  constable, 
the  practice  having  uniformly  been  to  keep  the  office  vacant  except  011  par- 
ticular occasions.    In  consequence  of  this  it  hath  frequently  been  a  subject 
of  great  controversy  whether  during  the  vacancy  of  the  office  of  high  constable, 
the  jurisdiction  incident  to  die  court  of  chivalry  can  be  exercised  by  the  earl 
marshal  only.    Lord  Coke's  manner  of  stating  sir  Francis  Drake's  case  im- 
ports, that  an  appeal  could  not  be  prosecuted  against  him  for  want  of  a  high 
constable ;  and  Dr.  Duck,  in  his  excellent  treatise  on  the  use  and  authority  of 
the  civil  law,  says,  that  the  judges  being  consulted  by  Elizabeth  were  of  that 
opinion.    Duck,  lib*  2.  cap.  8.  pars  3.  s.  16.    In  the  reign  of  Charles  the  first 
the  lord  keeper  and  judges  of  the  king's  bench  were  advised  with  on  a  like 
occasion,  and  held  that  the  earl  marshal  could  not  take  an  appeal  without  a 
high  constable ;  and  accordingly  the  king  appointed  the  earl  of  Lindsey  twice 
to  the  office ;  once  to  try  an  appeal  by  lord  Rea  against  Mr.  Ramsey  for 
treason  committed  in  Germany;  and  a  second  time  to  try  an  appeal  by  the 
widow  of  William  Wise  against  William  Holmes  for  the  murder  or  her  husband 
in  the  island  of  Terra  Nova  in  America.    See  Rushw.  vol.  3.  p.  106. 112,  and 
Duck,  ubi  supnu   Hitherto  only  the  right  of  the  earl  marshal  to  criminal  judi- 
cature had  been  denied ;  but  in  1640  the  house  of  commons  went  farther,  for 
they  resolved  -that  the  earl  marshal  can  make  no  court  without  the  constable* 
See  Rushw.  vol.  3.  p.  1056.    However,  notwithstanding  this  declaration  of  the 
law  by  the  house  of  commons,  the  court  of  king's  bench  soon  after  the  Resto- 
ration distinguished  between  the  several  brooches  of  jurisdiction  belonging  to 
the  court  of  chivalry,  and  held,  that  as  to  matters  relative  to  arms  and  honour 
the  court  may  be  before  the  earl  marshal  only,  but  that  as  to  matters  of  ordinary 
justice  touching  life  and  limb  there  must  be  a  high  constable  as  well  as  an 
earl  marshal.     1  Lev.  230.    But  in  a  subsequent  case  before  the  house  of* 
lords,  the  counsel  arguing  against  the  earl  marshal  insisted  generally,  that  by 
himself  he  could  not  hold  any  court ;  though  it  doth  not  appear  from  the  printed 
report  whether  the  judgment,  which  was  there  given  against  the  jurisdiction 
of  the  earl  marshal,  was  founded  on  that  proposition,  or  on  the  other  points  0 
the  cause.     Such  is  the  state  of  the  authorities  against  the  judicature  of  th 
earl  marshal  without  a  high  constable.     See  Dr.  Oldis's  case,  Show.  Parliam 
Cas;  58.    Onthe  other  hand,  many  strong  arguments,  drawn  from  the  practtc* 
immediately  after  the  attainder  of  the  last  hereditary  high  constable  down  tc 
•the  latter  end  of  the  reign  of  James  the  first,  as  wen  as  from  the  opinions  c 
judges  and  others  of  high  name,  have  been  urged  in  its  favour.    These  ar 

we?1 
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Well  dige&ted  in  a  tetter  written  soon  after  die  Revolution  by  Dr.  Plott  to 
lord  Somers  whilst  he  was  attorney  general,  and  appear  to  have  been  collected 
t>y  his  desire*   See  Hearn.  Disc*  of  Emin.  Antiq.  ad  edit.  vol.  2. p.  350,'  One 
authority  much  relied  on  by  Dr.  Plott  is  an  opinion  of  the  lord  keeper,  the 
roaster  of  the  rolls,  and  a  great  number  of  the  privy  council  in  the  20th  of 
'James  the  first,  who  after  a  -solemn  hearing  declared,  that  the  earl  marshal 
liad  all  the.  powers  of  judicature  without  the  high  constable  during  the  vacancy 
of  that  office.  Upon  report  of  this  to  the  king,  he  issued  his  commission  under 
the  great  seal  to  Thomas  earl  of  Arundel  the  then  earl  marshal,  which,  after 
reciting  that  the  earl  marshal  had  delayed  to  proceed  in  some  causes  before 
him  on  account  of  doubts  of  his  authority,  contains  the  following  strong  de- 
claration of  his  judicial  power.     We  held  it  jit,  says  the  king,  in  a  case  of  so 
great  weight,  to  proceed  with  -extraordinary  deliberation,  and  having  now  both  by 
■our self  and  the  whole  body  of  our  council  received  ample  satisfaction  by  many  and 
clear  proofs,  that  the  constable  and  marshal  were  joint  judges  together,  and  several 
in  the  vacancy  of  either,  we  do  hereby  authorize,  will,  and  command  you  our  earl 
marshal,  ihatjrom  henceforth gou  proceed  in  all  causes  whatsoever,  whereof  the 
court  of  constable  ought  property  to  take  cognizance,  as  judicially  and  definitively- 
-as  any  constable  or  marshal  of  this  realm,  either  jointly  or  severally,  heretofore 
have  done.   A  more  explicit  recognition  of  the  earl  marshal's  jurisdiction  could 
not  be  penned,  nor  one  more  full  and  unreserved :  for  it  declares  his  judicial 
power  to  extend  to  all  causes  whatsoever  of  which'  the  court  of  the  constable  and 
^marshal  ought  properly  to  take  cognizance,  without  one  exception.     How  it 
happened,  that  so  soon  after  this  solemn  hearing  and  declaration  concerning 
the  earl  marshal,  the  lord  keeper  and  judges  of  tne  king's  bench  should  advise 
the  king  that  lord  Rea's  appeal  could  not  be  taken  without  a  high  constable, 
seems  very  extraordinary  and  unaccountable.    To  attribute  their  advice  to 
that  jealousy  of  jurisdictions  conforming  so  much  to  the  civil  law,  "which  out 
judges  of  the  courts  of  common  law  sometimes  may  have  indulged  to  an  illi- 
beral excess,  would  be  unjust ;  because  we  are  not  now  possessed  of  the  reasons 
assigned  for  the  opinion  thus  given  to  the  crown ;  and  on  the  other  hand,  the 
same  want  of  information  greatly  lessens  its  weight  and  authority.    Having 
thus  exhibited  a  view  of  the  controversy  about  the  earl  marshal's  judicial 
powers,  it  may  be  proper  to  apprise  the  reader,  that  there  is  not  the  least 
intention  of  advancing  any  opinion  in  respect  to  it,  further  than  by  observing 
upon  the  distinction  between  the  cases  of  honour  and  arms,  and  those  of  life 
and  limb,  so  far  as  it  is  founded  on  the  1  Hen.  4.  c  14.    Though  that  statute 
provides,  that  all  appeals  to  be  made  of  things  done  out  of  the  realm  shall  be 
tried  and  determined  before  the  constable  and  marshal,  yet  it  is  apparent  from 
the  other  parts  of  the  same  statute,  that  it  was  made,  not  to  declare  or  regu- 
late by  tohom  the  judicature  of  the  court  of  chivalry  should  be  exercised,  but 
when  appeals  should  be  brought  there  and  when  in  the  courts  of  common  law, 
and  further  to  put  an  end  to  the  bringing  appeals  in  parliament ;  and  therefore 
it  seems  wholly  unwarrantable  to  lay  any  stress  on  the  statute's  incidentally 
mentioning  constable  as  well  as  marshal,  who  as  all  agree  are  joint  judges  when 
both  offices  are  full.    As  to  the  mode  of  trial  in  the  case  of  appeals  in  the 
court  of  chivalry,  some  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  elects  that  mode,  and  the  appellant  is  not  privileged  from  the  duel  by 
age,  sex  or  profession.    But  this,  though  it  may  be  very  true  in  respect  to 
ippeals  in  the  courts  of  common  law,  is  a  mistaken  notion  as  to  appeals  in  the 
ourt  military ;  for  there  duel  is  only  the  ultimate  trial ;  and  never  resorted  to 
nless  there  is  a  want  of  sufficient  testimony  to  prove  the  offence,  and  even 
ten  it  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  the  duel. 
ee  Rushw.  v.  2.  p.  1 13.   In  lord  Rea's  appeal  against  Ramsay  in  the  7  Cha.  1. 
zing  the  last  in  which  the  dud  was  directed,  the  day  of  combat  was  pro- 
>gued ;  and  in  the  mean  time  the  king  signifying  his  desire  of  not  having  the 
Hair  decided  by  duel,  the  court  met  and  committed  both  the  appellant  and 

appellee 
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appellee  till  they  shoold  give  security  to  the  satisfaction  of  the  king  not  to 
attempt  any  thing  against  each  other,  and  immediately  afterwards  was  dissolved 
by  a  revocation  of  the  commission  which  had  been  granted  for  trial  of  the 
appeal.  Rtishw.  v.  9.  p.  1 97. — Before  we  leave  this  subject,  it  may  not  be  amiss 
to  bint  the  necessity  of  having  the  criminal  jurisdiction  of  the  court  of  chivalry, 
which  is  really  of  importance,  duly  regulated  and  reformed.  From  the  pre- 
ceding account  it  appears  to  be  doubtful  who  can  lawfully  act  as  the  judges; 
and  besides,  the  want  of  a  trial  by  jury  may  be  deemed  a  reasonable  objection 
to  the  form  of  proceeding;  and  in  consequence  of  these  two  circumstances 
the  criminal  jurisdiction  of  the  court  of  chivalry  hath  long  been  in  a  dormant 
state,  and  is  likely  to  continue  in  it,  unless  the  legislature  applies  a  remedy*. 
This  it  would  be  easy  to  effect ;  for  nothing  more  would  be  necessary,  than  to 
ascertain  who  should  constitute  the  court  in  cases  of  appeals,  to  abolish  the 
present  mode  of  trial,  and  to  substitute  in  its  room  the  trial  by  jury  on  a  plan 
tike  that*  which  has  already  been  adopted  by  statute  in  respect  to  the  criminal 
jurisdiction  of  the  admiralty  court.  However,  it  must  not  be  taken  for  granted, 
that  this  court  is  the  only  jurisdiction  for  the  trial  of  crimes  committed  in 
foreign  countries,  or  that  without  resorting  to  it,  there  would  be  an  absolute 
defect  of  justice  in  the  case  of  all  such  crimes.  For,  1,  the  33  of  Hen.  8. 
c.  33,  provides,  that  treason,  misprision  of  treason,  and  murder,  in  whatever 
place  committed,  whether  tvithin  ike  king's  dominions  or  without,  shall  be  triable 
before  commissioners  of  oyer  and  terminer  to  be  appointed  for  that  purpose; 
and  this  statute,  we  are  told,  stands  unrepealed  as  to  murder,  and  hath  ac- 
cordingly been  sometimes  put  into  use.  fl.  As  to  treasons  and  misprisions  of 
treason  committed  out  of  the  realm,  they  by  the  35  H.  8.  c.  a,  are  triable 
either  before  the  king's  bench  or  commissioners.  See  1  Hal.  Hist.  PI.  C.  283. 
It  is  also  provided  by  the  a6  of  H.  8.  c.  13,  that  the  crimes  made  treason 
under  that  statute,  or  being  so  before,  if  committed  out  of  the  realm,  shall  be 
indictable  before  commissioners  and  tried  in  the  kings  bench;  but  it  is 
doubtful  whether  this  statute  is  now  in  force.  See  further  as  to  the  high  con* 
stable  and  earl  marshal,  post.  106.  a.  and  391.  b. — Note  as  to  escuage,  it  is 
expressly  taken  away  by  the  19  Cba.  2.  c.  24,  and  had  fallen  into  disuse  long 
before ;  for  there  is  no  instance  o£  parliament's  assessing  it  since  the  reign  of 
Ed.  2.    See  ante  7s.  b— [Note  37.] 


•  Appeals  of  murder,  treason  sad  felony,  or  other  oflfenoei,  are  now  abolished.  59  G.  3.  c.  4& 


Chap. 
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Chap.  4.        Of  Knights  Service.        Sect.  103. 

'TENURE  by  homage  fealty  and  escuage  is  to  hold  by  knights  service 
(per  service  de  chivaler),  and  it  draweth  to  it  ward  (gara)  manage 
and  relief e.  For  when  such  tenant  dyeth,  and  his  heire  male  be  within  the^ 
age  of  21  yeares,  the  lord  shall  have  the  land  holden  of  him  untill  the  age 
ef  the  heire  of  21  yeares;  the  which  is  called  full  age,  because  suck  heire, 
by  intendment  of  the  law,  is  not  able  to  doe  such-knights  service  before  his 
age  of  21  yeares.  And  also  if  such  heire  be  not  marled  at  the  time  of  the 
death  of  his  ancestor,  then  the  lord  shall  have  the  wardship  and  mariage 
of  him.  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age  of  14 
yeares  or  more,  then  the  lord  shall  not  have  the  wardship  of  the  land,  nor^ 
of  the  bodie ;  because  that  a  woman  of  such  age  may  have  a  husband  able 
to  doe  knights  service.  But  if  such  heire  female  be  within  the  age  of  14 
yeares,  and  unmaried  at  the  time  of  the  death  of  her  ancestor,  the  lord 
shall  have  the  wardship  of  the  land  holden  of  him  until  the  age  of  such, 
heire  female  of  16  yeares;  for  it  is  given  by  t/ie  statute  of  W.  1.  cap.  22, 
that  by  the  space  of  two  years  next  ensuing  the  sayd  14  yearer,  the  lord 
may  tender  convenable  mariage  without  disparagement  to  such  heir  female. 
Andifthe  lord  within  the  said  two  yeares  do  not  tender  such  mariage,  frc* 
then  she  at  the  end  of  the  said  2  yeares  may  enter,  and  put  out  her  lord. 
But  if  such  heire  female  be  married  rJbithin  the  age  of  14  yeares  in  the  life 
of  her  ancester,  and  her  ancester  dieth,she  being  within  the  age  of 14  yeares, 
the  lord  shall  have  only  the  wardship  of  the  land  untill  the  end  of  the  14 
yeares  of  age  of  such  heire  female,  and  then  her  husband  and  she  may  enter 
into  the  land,  and  oust  the  lord.  For  this  is  out  of  the  case  of.  the  said 
statute,  insomuch  as  the  lord  cannot  tender  mariaae  to  her  which  is 
marled,  fyc.  For  beforethe  said  statute  of  W.  1.  such  issue  female,  which 
was  within  the  age  of  14  yeares  at  the  time  of  the  death  of  her  ancestor, 
and  after  she  had  accomplished  the  age  of  14  yeares,  without  any  tender 
of  mariage  by  the  lord  unto  her,  such  lieire  female  might  have  tntred  into 
the  land  and  ousted  the  lord,  as  appear eth  by  the  rehearsall  and  words  of 
the  said  statute ;  so  as  the  said  statute  was  made  (as  it  seemeth)  in  such 
case  altogether  for  the  advantage  of  lords.  But  yet  this  is  alwayes 
intended  by  the  words  of  the  same  statute,  that  the  lord  shall  not  have  these 
two  yeares  after  the  14  yeares,  as  is  aforesaid,  bvt  where  such  lieire  female 
is  within  the  age  of  14  yeares,  and  unmaried  at  the  time  of  the  death  of 
her  ancestor  (1). 

KNIGHTS 

•  This  is  note  i  of  75.  b.  in  the  13th  and  14th  edition.    ' 


(1)  *  In  L.  and  M.  and  the  Pap.  MS.  there  is  the  following  addition:  Item, 
*  a  man  holds  a  manor  of  another  by  knights  service,  and  he  holds  another 
anor  of  another  man  by  the  same  service,  but  holds  one  manor  by  priority >,  fyc. 
id  the  other  manor  by  posteriority,  and  has  issue  a  daughter,  and  dies,  and  the 
znors  descend  to  the  daughter  men  being  within  the  age  of  14  wear*,  and  the 
nrf  of  whom  one  of  the  manors  is  held  by  priority,  seizes  the  wardship  of  the  body 
'  the  heir  and  of  the  manor  hdd  of  Mm,  and  the  other  lord  seizes  the  wardship 
?ihe  other  manor  held  of  him}  in  this  case,  when  the  daughter  comes  to  the  age 

°f 
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(6  Co.73.b.)     «  Tf  NIGHTS  service  (service  de  chivaler).M    Nota,  it  ap- 
MGiaoril.  ■**    peareth  by  [a]  the  Register,  that  it  is  [b]  said  unumfeodem 

m  nJ^V  «°*  mflftfe  and  not  feodum  unius  militis,  as  it  was  said  [c]  by  some 
JjjTjJ,  of  old;  and  so  duo  f coda  militis,  Sfc.  and  sometime  these  fees 
JVJ  C»l*nTiI.  are  called Jfa&i  mUitaria  [</] .  Our  author,  haying  before  treated 
lib.  7.  cap.  14.  of  homage,  fealty  and  escuage,  now  commeth  to  knight  service 
W  GImwU.  .  itaelfe.  £1  Domesday  it  is  thus  recorded :  Episoapus  Baiecensis, 
lc  SSa?"  ^  ?w  *****  **  Modardo,  reddit  ei  50  *.  et  servitium  unius  miUtih 
lib.  1.  cap.  8.  Bracton,  lib.  ft,  fol.  8fr  Britton,  fol.  16a,  &  fol.  fl8,  &  95.  Ockam  in 
diTCisU  locii.    Mirror,  cap,  iv  iect  3.  Sad.  Dittoo. 

"  Knight  (chrvaler),"  t .  e.  eqmes,  is  a  Saxon  word,  and  by  them 
written  cntfe.  Chivaler  taketa  his  name  from  the  horse ;  because 
they  alwayes  served  in  warres  on  horseback.  The  Latines  called 
them  equites,  the  Spaniards  cavaUeroes,  the  Frenchmen  chwaUers, 
the  Italians  cavaUicri,  and  the  Germanes  reiters,  all  from  die 
horse.     It  is  necessary  to  be  seene  by  what  names  this  service 

{>]  Bract  lib,  a.  of  a  knight  is  called.    It  is  called  [e]  Servitium  forinsecum,  quia 
o.  36, 37.  pertinet  ad  dominium  regent  et  non  ad  capitalem  dominutn,  nisi  ciim 

Si*11?'*  6  in  propria*  persond  profectus  fuerit  in  servitio,  et  nisi  cum  pro^ 
Fleta  t?b.  a?"  servitw  suo  satis/ecerit  domino  regi,  Sfc.  Ideo  forinsecum  did 
cap.  14.  potest,  Quia  fit  et  capiturforis,  she  extra  servitium  quod 

10  R.  a.  fit***  domino  capitali.    And  it  is  called  scutagium,  as  it  r75."| 

Avowry,  ft«4r      appeafeth  [_f]  by  Littleton  and  many  authorities  before       «    J 
%£.%.         recited;  sometime  droit  de  espfe.    Also  it  is  called  u 
30  K-3.  ft).        k]  r<g**fe  frm/mm,  onta  spedaliter  pertinet  ad  dominum  re&au 
8  E.  3. 67,  Ut  si  dicatur  in  carta,  factendo  inde  Jorinsecum  servitium  vet  re* 

7  H.  4-i9-  gale  servitium,  vel  servitium  domini  regit,  quod  idem  est,  SfC.  And 
r  f  1^'mcwn;  another  ^^ s  E*  SWi*  quadam  servxtia  forinseca,  qua  didpote* 
ubi  supra.  run*  regalia,  qua  ad  scutum  vrcestantur  \  et  inde  habemus  scuta* 

Fleta,  lib.  3.        gium,  et  ratione  scuti  profeoao  militari  reputantur,  Sfc.   So  as  in 
14*  respect  of  him  that  doth  it,  it  is  called  servitium  militis ;  but  in 


Britton,  respect  of  him  for  and  to  whom  it  is  done,  viz.  to  the  king,  and 
Bracton  ubi  *°p  *^e  rea^me>  **  18  called  servitium  regale  or  servitium  domini 
supra.  '  Kg**,  Sfc    [A]  In  ancient  time  they  which  held  by  knights  ser- 

[*]  Carta  Hen.    vice  were  called  mUites,  qui  per  loricas,  Sfc,  defendant  et  deser* 
prim.  Mat .Paris*  viunt,  Sfc  and  sometime  this  service  is  called  servitium  hauberti* 

•ecC77CaP  **     cum*    *^n^  m  anc*ent  t*nae»  8UCU  **  ^eld  ty  frights  service  for 

the  defence  of  the  realme  had  many  privileges  granted  to  them 

by  law ;  as  for  example,  they  might  have  a  writ  de  essend  quiet' 

[i]  Hot.  Glaus,    de  tallagio,  the  effect  whereof  was  [*],  Si  Tho.JUius  Ranulphi 

19  H.  3.  m.  sa.    terram  suam  teneat  per  servitium  mUitare,  sicut  domino  regi  tnon* 

stravit,  tunc  nullum  ab  eodem  Tho.  capient  tallagium  nee  pro  eo 

dando 


of  \\  years,  she  shall  enter  on  the  manor  held  by  posteriority,  although  she  be 
then  unmarried.  For  the  words  of  the  same  slat,  of  Westm.  l.  are  in  thejbrm 
which  foUoweth<— And  of  heirs  females  after  they  nave  accomplished  the  age  of 
14  years,  and  the  lord  (to  whom  the  marriage  belongethj  wiu  not  marry  tnem\ 
but  for  covetize  of  the  land  mil  keep  them  unmarried;  it  is  provided  that  the 
hrd  shall  not  have  nor  keep  by  reason  of  marriage,  the  lands  of  such  heirs Jemales 
more  than  two  years  after  the  term  of  the  said  14  years,  Sfc.  by  which  words  it  may 
be  proved,  that  after  the  age  of  14  years  no  one  shall  have  the  lands  in  such 
case,  Sfc*  except  him  to  whom  the  marriage  belongs,  Sfc.  suck  marriage  does  not. 
belong  to  him  of  whom  the  land  is  held  by  posteriority,  Sfc  such  heir  female,  when, 
she  comes  to  the  age  0/14  years,  may  rightly  enter  on  such  land,  which  is  so  kdd 
ty  posteriority,  Sfc~-Se*  35  H.  6.  58. 


J 


K] 
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dande  ipsum  dhtrmgaxt,  vd  homines'  suos  qui  per  consimile  serais 
tium  teneant.   And  this  agreeth  with  the  ancient  charter  of  king 
Henry  the  first,  before  mentioned,  which  he  made  on  the  day  of 
his  coronation  for  the  restitution  of  the  ancient  lawes.  [k]  Mtliti-   [k]  Carta  H.  i . 
bus,  qui  per  loricas  terras  sua*  defmdunt  et  desetviunt,  terras  »l  Libra  R«b. 
dominicarum,  carucat9  suarum  quietas,  ah  omnibus  gildis  et  omni  fo1, 4,\m 
opere,  fyc.  concedo:  and  the  reason  thereof  is  there  scaccano* 
yeelded :  Stent  tarn  magno  gravamine  aUevati  &*  sint, 
ita  equis  et.  armis  se  bene  instruant,  ut  apti  et  parati  sint 
ad  servitium  meum,  et  defensionem  regm  met.  But  these 
priviledgea  and  quittances  are  discontinued*  and  the*  charge  •, 

remained*. 

It  is  called  commonly  in  [/]  our  bookes,  servitium  mUkare,   p]  Glanril.. 
Sfc.  or  servitium  militis.    And  this  service  was  created  and  pro*  I1b-7.au  9, 10. 
vided  for  the  defence  of  the  realme*  to  perform©  which  service  Flct«»  j»b-  »• 
the  heires  are  not  accounted  in  law  able  till  the  age  of  one  and  jj£  J  ^  l6  \ 
twenty  yeares.    Therefore*  during  their  minority,  the  lord  shell    17,  &c. 
have'  the  custody  of  them,  not  for  benefit  onely,  but  that  the  lord  Bncton,  lib.  «v 
might  see,  that  they  be  in  their  young  yeares  taught  the  deeds  of  «p«  l6« 
chivalry,  and  other  vertuous  and  worthy  sciences.  sect*?'  ***"  * 

[m]  Si  h<M7editasteneatur  per  servitium  mUitare,  tunc  per  Uges  Britu»a,i6ki. 
infant  ipse,  et  heereditas  ejus,  SfC>per  dominumjbodi  Ulius  custo-  (4  lust.  19a.) 
dientur,  Sfc.     Quisputas,  infantem  talem  in  artibus  bellicis,  quas   [m]  Foruscae, 
facere  ratione  tenures  sua  ipse  astringitur  dominojeodi  sui,  melius  ^P-  ***. 
instruere  potent,  out  velitf  quam  dominus  Me,  cut  ab  eo  servitium- 
tale  debetur,  et  qui  majoris  potentuR  et  honoris  astimatur,  qtjam  t 

sunt  alii  amid  propinqui  teneniis  sui  f  Ipse  namjue  ut  stoi  ab 
eodem  tenente melius  serviatuir,.diligentem  curam  adkibcBii,  et 
melius  in  kUs  eum  erudite  expertus  esse  censetur  quam  reliqui  amies 
juvemst  &fc*  et  reverd  non  minimum  erit  regno  accommodum,  ut 
incola  ejus  in  armis  sint  experts,  nam  audacter  quUibetJaeit,  quod 
se  scire  ipse  non  diffidit. 

.    [n]  Amongst  the  laws  of  Saint  Edward  the  Confessor,  it  is   [n]  Lamb.  fol. 
thus  provided :  Debent  enim  waiver  si  liberi  homines,  fyc.  secundum   1 35*  •* 
Jeodum  suum,  et  secundum  tenementa  sua  arma  habere,  et  ilia 
semper  prompta  oonservare  dd  tuttionem  regm,  et  servihum  domi- 

gendum*    And  William  the  Conqueror  confirmed  that  law  in 
these  words;  StatmmnsHfirmitojr 
~  lniroties^etmU^eSjetservtentes,etunivernlibeH 

I    76.  I  tortus  &  remi  nostri pradicti  habeant  et  teneant  se  sem* 
L  a.  Jjkt  in  armis  ei  in  equis  ut  decet,  etoportet,  et  quid  sint 
semper  prompts  et- parati  ad  servitium  suum  integrum 
nobis  explendum  et  peragendum,  cum  semper  opus  adfuerit,  secun-  SeeW.i.cap.48. 
dum  quod  nobis  debent  dejeodis  et  tenementis  suis  ae  jure  faeere,  the  Seeoud  Part 
fa.   Out  of  these  two  lawes  the  studious  and  learned  reader  will  of  the  Institutes. 
gather  divers  notable  things.    And  therefore  if  after  the  lord  j»o^^b!) 
hath  the  wardship  of  the  body  and  the  land,  the  lord  doth  release 
Ko  the  infant  his  right  in  the  seigniorie,  or  the  seigniorie  descend- 
tb  to  the  infant,  he  shall  be  out  of  ward  both  for  the  body  and 
ie  land ;  for  he  was  in  ward  in  respect  he  was  not  able  to  doe 
ose  services  which  he  ought  to  doe  to  his  lord,  which  now  are 
:tinct,  and  cessante  causa  cessat  causatum.    And  our  author 
ifh,  that  the  tenure  by  knights  service  draweth  unto  it  ward, 
"vriage,  &c.  so  as  there  must  be  a  tenure  continuing.    As  if  ao  Ass.  p.  7. 
5  Conusor  in  a  statute  merchant  be  in  execution,  and  his  land  C?*^pi!>r'  *% 
isoy  and  the  conusee  release  to  him  all  debts,  this  shall  discharge  ^^  ' 

fr  execution ;  for  the  debt  was  the' cause  of  the  execution  and 
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of  the  continuance  of  it  till  the  debt  be  satisfied,  therefore  the 
discharge  of  the  debt  which  is  the  cause,  discharges  the  execu- 
tion which  is  the  eflect. 

"  And  it  dtxnx>cth  to  it  ward,  manage  and  reKefe.9*  So  as  re- 
gularly there  be  sixe  incidents  to  knights  service,  (viz.)  two  of 
honour  and  submission,  as  Homage  and  Fealtie ;  and  foure  of 
profit,  via*  Escuage,  whereof  he  hath  treated  before,  Ward 
\ue.  wardship  of  the  land),  Manage  and  Reliefe ;  of  all  which 
our  author  hath  spoken.  But  there  be  other  incidents  to  knights 
M  Grand  Cut.  ■*roe  besides  these;  [a]  as  Aide  pur  Jaire  Jits  chboaUer,  et  aide 
d«  Norm.  purjile  marier,  Sfc.  which  at  the  common  law  were  uncertaioe, 

cap.  as*  and  were  called  rattonabilia  auxilia,  because  if  they  were  exoes- 

Begta. «%»  gjy^  and  unreasonable  in  the  judgment  of  the  court  where  they 
Onnlu.  fib.  o»  were  9ue9t>one^»  &*%  ought  not  to  be  paide :  but  now  as  well  in 
«•  B.  36.  *h*  huig's  case,  as  in  the  case  of  the  subject,  they  are  by 

Fieta,  ub.  s.  acts  of  parliament  reduced  to  certaintie,  which  are  worthy  your 
ca.  40.  &  lib.  3.  reading  (1). 

ca.  14* 

Mm*  ca.  1.         „  Ward  ^  QuQ*  m  Latine  cutoiia.    And  hereof  the  lord 

Brtaou,  fo.  55.  »  called  gardian,  custos,  and  the  minor  is  called  a  ward,  or  one 

&70.  hi  ward.     [A]  And  albeit  (as  our  author  saith)  knight  service 

F.N.  B.  8s.  B.  draweth  with  it  ward,  Arc.  yet  by  custome  the  heire  of  him  that 

fl& iL'&cilu.   ^deth  m  gocage»  may ^  m ward. 

1 1  H.  4.  34.    5  B.  3. 1 1.    Vld.  Sect.  1 10.     [*]  8  H.  3.  Prescript.  38.    Paach.  fti  E.  I. 

Coram  Bege,  Rot  43.    NoU  pro  Hibemfo  Prior  del  St.  Trinitie  de  Dublin's  case. 

u  Manage,"  Maritagium,  betokeneth,  not  onely  the  copula- 
tion of  man  and  wife  in  manage,  but  also  (as  in  this  place  here) 
the  interest  of  the  gardian  in  bestowing  of  a  ward  in  marriage, 
which  the  law  gave  to  the  lord ;  not  for  his  benefit  onely,  but 
that  he  should  match  him  vertuously  and  in  a  good  family  without 
disparagement,  as  shall  be  said  hereafter,  which  is  the  principall 
foundation  of  his  estate. 

[c]  Vld.  Sect.  |V| «  Rdiefe,"  Relevium,  is  derived  from  the  Lathe  word  rde* 

Ml  Bracton  wr*5  f°r  w  [<0  ancient  authors  say,  and  give  this  reason :  Quia 

rib.  a.  ca.  36*.  haredUas,  quajacensjuit  per  antecessor^  deceseum,  relevatur  in 

fd.  84.  manus  haredum,  et  propter  Jactam  relevationem  Jacienda  erit  ab 

fk**'  lib*  *•  heerede  quadam  prastatio,  qua  dicitur  relevium.  And  in  Domes* 

ca.'  16*  17  3*  ^XJ1 "  caUcd  rdewimentum  ***&  relevatio. 
Brltt.ca.69,70.  "ie  reliefe  of  a  whole  knight's  fee  is  five  pound,  and  60 
GUuViL  lib.' 9.  according  to  that  rate.  And  this  reliefe  was  as  some  hold  cer- 
ca.  4.  and  lib.  7.  taine  by  the  common  law ;  [*]  but  the  reliefes  of  earles  and 
5**i-  0ck"n»  barons  were  incertaine,  and  therefore  were  called  relevia  ratio** 
teleriJr^.  ahilia »  but  the  statute  of  Magna  Charta,  cap.  s,  limits  them  in 
(Ante  69.  b.  certaine,  and  mentioneth  only  a  knight's  fee.  But  I  reade  in 
Post.  83.  a.)  the  book  of  Domesday,  aubd  Tainus  vd  miles  regis  dominicus 
[*1  Ockin,  ubi  moriens  pro  relevamento  aimittebat  regi  omnia  arma  sua,  et  equum 

£prV  rk  -,  unum  cum  selld  et  atium  sine  seM ;  quod  si  essent  ei  canes  vd 
Bracton,  lib.  ft.  ...  .   ,      .  .      .    .     s.  . 

foL  85.  accipitrcs,  prastaoantur  regi,  ut  st  veuet  acapent. 

Since 


(1)  The  aids  pur  Jaire  Jtiz  chivalier  et  purjile  markr  are  expressly  abolished 
by  the  12  Cha.  2.  c.  24. — They  were  incident  to  socage  as  well  as  knight's 

8e«,ice;    flin8t-  *33-    See  further  as  to  aids.  Wright's  Ten.  40.  145.  «*4 
a  Blanks*.  Comment.  63_[Note  38.]  p 
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Since  Littleton  wrote  J>]  there  is  a  good  law  made  against  M  13  Eli*, 

fraudulent  feoffments,  gifts,  grants,  &c.  contrived  of  fraud  to  SJK  '7^3- 

hinder  or  defraud  lords,  &c.  of  their  reliefes  and  heriots  amongst  -  j*?*!*  n. 

other  things,  for  the  exposition  of  which  statute  reade  die  autho-  3  Co.  80.  &c " 

rities  quoted  in  the  margent.     And  it  is  to  be  observed,  that  the  Twine's  case, 

words  of  the  said  act  of  13  Eliz.  are  (be  it  therefore  declared,  6  Co.  60. 

ordained  and  enacted)  and  therefore  like  cases,  and  in  semblable  5  ^^9 

mischief  shall  be  taken  within  the  remedie  of  tills  act  by  reason  pakeman's ._ 

of  this  word  (declared),  whereby  it  appeareth  what  the  law  was  10  Co.  56  b. 

before  the  making  of  this  statute  (a).  See  also  the 

statutes  of 
3H.7.C.  4,  and  50  E.  3.  ca.  6.    Vide  Mich.  ia  &  13  Elia.  Dier,  395. 

"  His  heire  male"     £/]  For  regularly  by  the  common  law  [/]  Brit  168. 
the  heire  shall  not  be  in  ward,  unlesse  he  claime  as  heire  by  fteta,lib.i.ca.g. 
descent.   The  statute  of  Merton,  de  hiis  qui '  primogenitor feqffare  [f]1^-^6- 
solenty  Qr]  did  helpe  feoffments  by  collusion  in  certaine  cases.  Bract,  fo.  85. 
And  Brttton  saith,  that  Robert  de  Walrand  a  sage  of  the  law  did  Brit.  fo.  65.  * 
advise  the  great  lords  of  the  realme  to  make  the  said  statute,  9  H  4*  6*. 
which  when  it  was  past,  the  same  act  tooke  his  first  effect  in  the  4  Hv7'  cVf*'7' 
heire  of  Walrand*  own  heire,  whereof  Brttton  maketh  a  speciall  pLtridge?case. 
remembrance.    But  now  [A  J  by  the  statutes  of  33  and  34  if.  8.  pi.  Com.  8a. 
of  wills,  he  which  holdeth  lands  by  knights  service  may  by  act  [*]  3a  H.  8. 
executed  in  his  life  time,  or  by  his  last  will  in  writing,  dispose  of  ca*  ■*• 
two  parts,  as  by  the  said  acts  appeareth.    If  he  dispose  all  by  34  H.  8.  ca.  5. 

[-.  act  executed,  then  it  shall  stand  good  against  the  heire, 
76.  I  t^*  so  as  nothing  shall  descend  unto  the  heire.    But  in  (10  Co.  80.) 
.  b.  -I  case  of  a  devise  by  his  last  will,  a  third  part  shall 
descend  to  the  heire,  though  all  be  devised  away :  and 
if  the  tenant  leave  a  third  part  to  descend,  then  the  devise  is 
good  for  the  residue.     [»']  But  these  things  require  so  many  M    r        ^ 
diversities  grounded  upon  evident  reasons,  and  are  so  plainly  f^  Butler's  awe. 
expressed  in  my  Commentaries,  as  they  (being  very  long)  shall  6  Co.  75.  in  sir 
not  need  to  be  repeated  here,  [k]  And  that  the  tenure  by  knights  GeorgeCunon's 
service  draweth  to  it  ward,  marriage,  and  reliefe,  is  of  great  £***•  *) Co*  l63* 
antiquity,  for  so  it  was  in  the  time  of  king  Alfred  (1).  iSI^E^i. 

in  Vigil  Parker's  case,     [k]  Mir.  ca.  1.  sect.  3. 

"  When  such  tenant  dyeth"    Here  Littleton  speaketh  not  of  a 
dying  seised  by  the  tenant,  for  in  many  cases  the  heire  shall  be 
in  ward,  albeit  the  tenant  died  not  seised,  &c.  nor  in  the  homage 
of  the  lord.     As  if  the  tenant  maketh  a  feoffment  in  fee  upon 
condition,  and  the  feoffor  dieth,  after  his  death  the  condition  is 
broken,  die  heire  within  age  entreth  for  the  condition  broken, 
he  shall  be  in  ward,  and  yet  the  feoffor  had  no  estate  or  right  in  (l  Co-  99) 
the  land  at  the  time  of  his  death,  but  onely  a  condition,  and 
which  was  broken  after  his  decease.    [*]  But  because  the  con-  p]  39  e.  3. 36. 
dttion  restoreth  the  tenant  to  the  land  in  nature  of  a  descent,  (for  tit.  Gard.  9a. 
he  shall  be  in  by  descent)  by  the  same  reason  shall  it  restore  the  33  £•  3* 
lord  to  the  wardship,  seeing  now  (as  Littleton  saith)  the  heire  of  £*«}•  * ^ 

J  19  £.  3.      Gard.  114.      18  Ass.  18.      40  Ass.  36.      so  El.  362.      4  H.  6.  16,  b. 

f.  N.  B.  143.    6  H.  4.  4. ». 

his 


(2)  See  a  note  on  the  subject  of  relief,  post.  83.  a. 

(1)  This  shows,  that  in  lord  Coke's  opinion  the  feudal  tenures  were  settled 
here  before  the  Conquest.    But  as  to  this  controverted  point,  see  note  1. 
of  64.  0. 
_Xoi-X  Y 
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his  tenant  is  within  age,  and  not  able  to  doe  him  service,  and  no 
default  in  the  lord  to  barre  him  of  his  wardship. 
19.  [/]  And  so  I  doe  take  it,  that  if  the  heire  within  age  recover 
in  a  dum  non  fait  compos  mentis,  or  formedon  en  discender,  or 
remainder  as  heire,  or  such  like,  the  heire  shall  be  in  ward;  for 
these  be  stronger  cases  than  the  former ;  for  here  a  right  doth 
descend  to  the  demandant,  which  right  being  by  course  of  law 
restored  to  the  possession  of  the  heire  within  age,  by  consequence 
the  lord  is  to  have  the  wardship  of  him,  but  in  the  case  of  the  con- 
dition, no  right  at  all  descended  to  the  heire,  as  hath  beene  said. 

And  so  if  tenant  in  tayle,  the  remainder  in  fee,  maketh  a 
feoffement  in  fee,  and  dyeth  leaving  the  issue  in  taile  within  age, 
if  the  feoffee  infeoff  the  issue  in  taile,  whereby  he  is  remitted, 
he  shall  be  in  ward  to  the  lord ;  for  as  he  is  restored  to  the 
title  of  the  land  as  heire,  so  is  the  lord  restored  to  his  title  of  the 
wardship  as  lord  of  the  fee.  And  as  to  this  purpose  herein  I 
take  no  difference  betweene  a  right  of  action  and  a  right  of  entry 
descending,  when  by  action  the  right  of  the  land  is  lawfully 
recovered  by  the  heire  within  age,  to  his  tenant :  and  albeit  be 
dyed  not  in  his  homage,  yet  there  was  a  right  of  homage,  and  no 
default  or  laches  was  in  the  lord,  or  act  done  by  him  to  prejudice 
himselfe  thereof. 

But  if  one  levie  a  fine  executorie  (as  sur  grant  et  render)  to  s 
man  and  his  heires,  and  he  to  whom  the  Land  is  granted  and 
rendred,  before  execution  dieth,  his  heire  being  within  age 
entreth,  he  shall  not  be  in  ward,  for  his  ancestor  was  never  tenant 
to  the  lord,  and  so  there  is  a  manifest  diveraitie  between  this  and 
the  other  cases.    Et  sic  de  ceteris* 

But  if  the  tenant  maketh  a  feoffement  in  fee  of  lands  holden  by 
knights  service  to  the  use  of  the  feoffee  and  his  heires,  untill  the 
time  that  the  feoffor  pay  to  the  feoffee  or  his  heires  a  hundred 
pounds,  for  the  which  a  time  and  place  is  limited ;  the  feoifee 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of 
the  bodie  of  the  heire,  and  of  the  lands  of  the  feoffee  condi- 
tionally, for  he  cannot  have  a  more  absolute  interest  in  the  ward* 
ship,  than  the  heire  hath  in  the  tenancie :  therefore  if  the  feoffor 
pay  the  money  at  the  day  and  place,  and  entreth  into  the  land,  in 
this  case  both  the  wardship  of  the  bodie  and  lands  is  devested, 
because  the  lord  had  no  absolute  interest  in  either  of  them,  but 
doth  depend  upon  the  performance  or  not  performance  of  the 
condition. 

[*]  So  if  the  conusor  of  a  fine  executorie  of  lands  holden  by 
knights  service  dyeth,  his  heire  within  age,  the  lord  shall  have  the 
wardship  of  the  bodie  and  land ;  but  if  the  conusee  entreth,  the 
heire  is  disherited,  and  the  lord  hath  lost  the  whole  benefit  of 
his  wardship* 

If  the  disseisee  dyeth,  his  heire  beinp  within  age,  [m]  the 
lord  shall  have  the  wardship  of  the  heire  of  the  bodie  of  the 
disseisee,  [n]  But  put  the  case,  Uiat  in  that  case  the  disseisor 
dieth  seised,  and  his  heire  within  age,  the  lord  may  seise  the 
wardship  of  his  heire  also,  and  of  the  land  also :  but  the  doubt  is, 
whether  the  heire  of  the  disseisee  shall,  after  the  descent  to  the 
heire  of  the  disseisor,  continue  in  ward,  for  that  after  the  descent 
the  heire  of  the  disseisor  is  become  his  lawful  tenant,  and  the 
heire  of  the  disseisee  is  not  tenant  unto  him  untill  be  hath 
recovered  the  land. 

If  cestui  que  use  before  the  statute  of  37  H.  8.  had  dyed,  Iris 

heirs 
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heire  within  age,  the  lord  [6]  should  have  had  the  wardship  of  r.]  14  H.  8. 5. 
bis  bene;  an4  if  the  feoffee  had  dyed,  his  heire  within  age,  4H.7cap.17. 
the  lord  should  have  had  the  wardship  of  his  heire  also,  and  so 
a  double  wardship  for  one  and  the  same  land,  the  one  by  the 
statute  of  4  H.  7,  the  other  by  the  common  law. 

[p]  Tenant  by  knights  service  maketh  a  gift  in  taile,  the  re-  M  >.,  v  «  «« 
mainder  in  fee,  tenant  in  taile  maketh  a  feoffment  in  fee,  and  )^££J£L 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of  aoH.  6. 9. 
him ;  and  if  the  feoffee  dieth,  his  heire  within  age,  the  lord  shall  48  E  3. 8.  b, 
have  the  wardship  also  of  his  heire  and  of  the  land.  IO  £  3*  ?9# 

«*    j      ~       A «  31  E.  3.  tit. 

Gard.ue.    18  E.  3. 7.    14H.438.    1H.5.    Grant,  43-    5E.4.3.    7E.4.»7. 
15  E,  4. 13.    a  £.  a.  Avow.  181. 

L77."l      ** If  tenant  by  knights  service  maketh  a  gift  in 
^  J  taile,  and  the  donee  maketh  a  feoffment  in  fee,  and  (9R0.Abr.38.) 
the  donee  dyeth,  his  heire  within  age,  the  donor  shall 
have  the  wardship  of  him ;  because  he  is  his  tenant  in  right,  ft]  So  was  it 
[$}  But  if  the  feoffee  dieth,  his  heire  within  age,  the  donor  boiden  Tr. 
shall  not  have  the  wardship  of  his  heire,  but  the  lord  paramount ;   * 8  m*  m  Coro- 
because  he  is  tenant  in  fait  to  him  5  neither  shall  the  donor  *^£$k 
avow  upon  the  feoffee  or  his  heire  for  the  services  due  unto  him,  heard  &  noted, 
because  he  must  in  his  avowry  shew  the  reversion  in  fee  to  be  »n  sir  Thomas' 
out  of  him  by  the  feoffment,  and  consequently  the  services  Wjat'«ca«e. 
incident  to  the  reversion  are  also  out  of  him,  but  he  shall  avow  0]  So  wai  it 
upon  the  donee  and  his  issues :  [r]  and  thus  are  all  the  bookes  resolved  in  sir 

that  seeme  to  be  at  variance,  either  answered  or  reconciled.        ^  ho*  Wj«t'» 

case,  ubi  supra, 

[a]  "  The  land  holden  of  him."    Littleton  here  speaketh  of  («]  Of- 
fends holden  of  a  subject :  for  if  a  man  hold  land  of  the  king  by  l£j;  ^'1°' 
knights  service  in  capite,  and  other  lands  of  other  lords,  and  fQ  85,' 86,"  87. 
dieth,  his  heire  within  age,  the  king  shall  have  the  wardship  of  Brit.  i.  3/c  2. 
all  the  lands  by  his  prerogative :  and  this  was  due  to  the  king  by  Fleta.  1  1.  c.  10. 
the  common  law,  the  fees  of  certaine  excepted,  as  in  the  statute  £  H" 3* 
of  prarogativa  regis,  cap.  1,  appeareth.  %?£%?!&.  «6. 

Rot.  Fimum.    6  Jobaa.  Stat  Praerog.  Reg.  c  u 

But  if  a  man  holdeth  lands  of  the  king  by  knights  service,  as 
of  an  honor  or  mannor,  &c  [b]  in  that  case  the  king  shall  onely  [/;]  Bract,  ub. 
have  the  lands  holdep  of  him,  and  not  of  any  other.     Yet  by  »aPra-    Ma6- 
reason  c€  tenures  of  the  king  by  knights  service  of  certaine  ~ *£  g^  3^# 
honours,  (whjle  they  were  in  the  king's  hands)  the  king  (as  some  6  e'  3. 5. 
have  said)  had  (as  it  were  by  prescription)  his  prerogative,  viz.  47  £.  3.  ai. 
Raleigh  hage  net  bonony  and  Peverel,  and  so  of  lands  holden  an  H.  8.  Br. 
by  knights  service  of  the  duchy  of  Lancaster  in  the  county  ^^g^;^.. 

Palatine  (l ).  _        (a  Ri.Ab.503.) 

When 


(1)  Rok  Pari.  11  H.  6.  11.  57.    Simile  pro  ducatu  Cornub,     Rot.  Pari. 

J  H.  6.  n.  42.     Ryleys  escheat,  m.  4  and  5  E.  1.  Rot.  so.     Nota,  as.  to  the 

4  ient  honor  of  Peverel,  the  tenure  of  that  is  in  capite,  but  some  new  additions 

i  the  honor  are  not  so,  P.  7  Jac.  Ley,  7.  Clarke  s  case.   Vid.  tamen  P.  17  J™. 

4  wche's  case,  Ley,  52,  for  there  tt  was  found,  that  tenure  of  w  Aonor  0/ 

i  perd  is  tenure  in  capite,  as  to  the  manor  of  Woodham  Mortimer.  Hal.  Mb*. 

*  %J  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of  the  king  iff 

1    i  »wi4.in<^ntraoUstinctiontoatenureofhini«/*^ore.    b^*™"£ 

I  \  Coke  it  was  fhe  fashion  to  denominate  the  former  a  tenure  ut  &P"S%« 

H  *  *t ;  and  as  to  the  latter,  it  was  not  allowed  to  be  a  tenure  m  ^-  Jg 


E 
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13*  C*  l7*  [c"|  When  an  heire  hath  bin  in  ward  to  the  king  by  reason  of 
3?  H.'s'Sr.  ?  tenure  t*  capite,  after  his  full  age  he  must  sue  livery,  which 
tk.  Uvtrj,ho.  "  hitfe  *  yeare's  profit  of  his  lands  holden.  But  if  he  be  of 
Vid.Sect.  154.  full  age  at  the  time  of  the  death  of  his  ancestor,  then  he  shall 
(F*  Np  ?•  P*7  &*  l*nds  in  possession  a  whole  yeare's  profit  for  primer 

«66-  £•)  seisin  :  but  if  it  be  of  a  reversion  expectant  upon  an  estate  for 

life,  as  tenant  in  dower,  tenant  by  the  curtesie,  or  tenant  for 
life,  then  he  shall  pay  but  the  moiety  of  one  yeare's  profit, 
[fl  1  EL  Dier.        [rf]  If  the  heire  be  in  ward  by  reason  of  a  tenure  or  an  honour 
l6*'  or  manner,  (except  as  before)  he  shall  not  sue  liverie,  but  an 

ouster  le  mainc  cum  exitibus,  albeit  he  never  made  tender. 

e]  39  H.  8.  tit    M  And  if  he  be  of  full  age,  the  king  shall  have  no  primer  seisin, 

iv.  Br.  Gs.        but  reliefe.    But  where  the  tenure  is  in  capite,  there  the  king 

shall  have  the  meane  profits  untill  the  tender  be  made ;  and  if 

the  tender  be  made,  and  not  duely  pursued,  the  king  shall  also 

liave  all  the  meane  profits. 

m  38  H.  a.  [f]  He  that  holdeth  of  the  king  by  socage  in  chiefe,  and 

■L  Br"  6°'      4**™*  *"•  **"*  °^  ^u^  ag^  d*  king  shall  have  Tiirerv  and  primer 

si  H.  6.  a*.       *****  onely  of  the  lands  so  holden,  and  not  of  the  lands  nolden 

StaunV.  13.  b.      of  others,    [g]  But  if  the  heire  of  such  a  tenant  in  socage  in 

U]  so  El.  chiefe  be  within  the  age  of  fburteene  at  the  death  of  his  ances- 

8"*a       n    tor'  ^e  s*m^  neither  sue  livery,  nor  pay  primer  seisin,  either 
F.  N.  B.S59-  B.  then  or  a      tjme  a^ep .  ^  ^e  reaaon  thereof  is,  for  that  the 

custodie  of  his  body  and  lands  in  that  case  belong  to  the  pro* 
[&IF.N.B.363.  chein  amy,  as  gardian  in  socage.  [A]  Neither  shall  the  King 
7  E.  4. 17.         have  prtmer  seisin  of  lands  holden  in  burgage,  (as  some  have 

imS»  iSmS8*  "^      that  il  is  n0  tenure  in  "*?**' 
r.     .    ▼.  4.       ^ote,  there  is  a  generall  livery,  and  a  speciall  livery.    A 

generall  livery  hath  two  properties. 

First,  it  is  full  of  charge  to  the  heire,  for  he  must  have  an 

office  in  every  county  where  he  hath  land,  or  else  he  cannot 

sue  a  generall  livery,  and  he  must  sue  out  his  writ  of  oHate 

probanda*^  fyc. 
.p]  46  E.3. 33.  [i]  The  second  property  is,  that  it  is  full  of  danger :  first,  it 
47.  E.  3.  91.  conclude th  the  heire  for  ever  after  to  denie  any  tenure  found  in 
81  H  6  fio  b'  ^e  °*ce:  8econdty,  if  livery  be  not  sued  of  all  and  of  every 
so  Am.  8  *  parcell  which  the  ting  ought  to  have,  whether  it  be  found  in  the 
PI  Com.  Count,  office  or  not  found  (for  a  generall  livery  could  not  be  sued  by 
of  Leicester's  parcels)  the  livery  is  void,  and  the  king  may  reseise  the  lands, 
ease,  44  E.  3. 1.  an(j  ^e  answered  of  the  meane  profits.  So  it  is  if  the  office  be 
U?!a8.ia  *'  insufficient,  or  the  processe  whereof  the  livery  was  made  be 
9  H.  7.V0I..14.  insufficient, 

• 

Mr.  Madox  very  justly  animadverts  on  lord  Coke  and  his  cotemporaries,  as 
well  for  calling  any  tenure  of  the  king  a  tenure  ui  de  persona  by  way  of  dis- 
tinction, as  for  not  allowing  a  tenure  ut  de  honore  to  be  a  tenure,  in  capite. 
He  observes,  that  all  tenures  of  the  king  are  of  his  person,  and  that  in  order  to 
distinguish  accurately  between  lands  originally  holden  immediately  of  the  king 
and  those  holden  immediately  of  him  in  conseauence  of  the  escheat  of  * 
honor  or  barony,  we  should  call  the  tenure  of  those  of  the  first  descriptor 
tenure  ut  de  corona1,  and  that  of  the  second  a  tenure  ut  de  honore.    Further 
insists,  that  tenure  in  capite  of  the  king  is  holding  immediately  of  him  withe 
the  interposition  of  any  mesne  lord,  and  consequently  that  a  tenure  of  the  kii 
ut  de  honore  is  equally  in  capite  with  a  tenure  ut  de  coron&,  though  in  otto 
respects  there  certainly  are  very  important  differences  between  the  two,  sue! 
as  render  it  highly  necessary  to  preserve  a  distinction.     See  Mad.  Ban 
Aug.  163—^Note  39.] 
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insufficient,  or  the  like,  the  king  shall  reseise,  as  is  aforesaid. 
[a]  Therefore  for  the  ease  of  the  heire,  and  for  avoyding  of  such   [•]  1 H.  4. 6.  b. 
danger,  the  heire  for  the  most  part  sueth  out  a  speciall  livery,  37  H.  8.  E»top. 
which contataetha  beneficiall  pardon,  and  saveth  the  said  charges,  i?^  *J ^M# 
and  preventeth  the  said  conclusion,  and  the  other  dangers ;  which  Son-field'*  case. 
being  of  grace,  and  not  of  right,  as  the  general]  liverie  is,  the  king  Tr.  8  Ja.  in  cur. 
may  well  and  justly  take  more  for  a  speciall  livery,  than  for  a  Ward.  93  EL 
generall,  for  the  causes  aforesaid,  but  ever  with  such  moderation  R,eJJ'  |7£ 
as  the  heire  may  cheerfully  goe  through  therewith.  tita  LW.50? 

.    Note,  that  a  livery  is  in  nature  of  a  restitution,  which  is  to  be  41  e.  3. 5. 
taken  favourably:  for  if  livery  be  made  of  a  mannor  cum  perti-  5  E.  6. 6. 
nentiis,  the  heire  shall  thereby  have  the  advowson  appendant.  *7  *,s*  48* 
Otherwise  it  is  grants  by  letters  patents.  ioH^er  ado. 

i    Since  the  time  that  Littleton  wrote  [c]  there  is  a  court  of  wards  ( 1 0  00*64.  a. ) 
and  liveries  erected  by  authority  of  parliament  concerning  the  {<?]  33  H.  8. 46. 
order  of  the  king's  wards,  &c.  to  be  holden  before  the  master  of  33 H.  8. cap.  «• 
the  wards  and  the  councell  of  that  court  appointed  by  (4  Inat  l88  ^' 

C77#"l  those  acts.  This  bath  K9-  made  such  a  manifold  altera- 
Ds  J  tion,  as  were  too  long  here  to  be  inserted,  and  doth 
belong  to  another  treatise  mentioned  in  the  Epistle  of 
the  Jurisdiction  of  Courts,  where  it  were  necessary,  that  the 
true  jurisdiction  of  that  court  should  be  set  downe,  a  matter  of 
no  great  difficulty,  seeing  it  began  so  late  by  authority  of  par- 
liament.   And  since  Littletons  time,  [</]  there  is  a  right  profit-  [d]  *E.ff.  ca.& 
able  statute  made  concerning  the  finding  of  offices,  and  other  (9  Co.  16.)  > 
things,  not  onely  concerning  the  king's  wards,  or  their  rights  and 
possessions,  but  some  other  provisions  very  beneficiall  for  the  sub- 
ject, in  all  to  the  number  of  1 2.  [e]  1  •  That  such  persons  as  hold  [e]  4  E.  4.  33. 
for  tearme  of  yeares,  or  by  copy  or  court  roll,  or  have  any  rent  33  H- 8- Xlt- 
common  or  profit  apprender  out  of  any  lands  found  in  any  office,  ^^CongcabL 
whereby  the  king  is  intituled  to  the  wardship  of  the  tends  or     r* 
tenements,  or  to  the  forfeiture  of  the  lands  or  tenements  upon 
attainder  of  treason,  felony,  prcemunire,  or  any  other  offence,  yet 
may  they  have,  hold,  enjoy,  and  perceive  their  several  estates, 
interests,  and  profits,  although  they  be  not  found  in  the  office* 
And  this  being  a  beneficiall  law,  the  estates  of  tenant  by  statute 
staple  merchant  and  elegit,  and  executors  that  hold  lands  for 
payment  of  debts,  are  taken  to  be  within  the  benefit  of  the 
clause:  [/]  and  so  is  a  doubt  in  14  EL  Dier,  cleered.  r/j  14  eju. 

s.  Where  it  is  found,  that  the  heire  is  of  fewer  yeares  than  in  Dicr,  (0.319. 
truth  he  is,  he  shall  not  be  concluded  hereby,  [g]  but  every 
such  heire  at  his  very  full  age  may  prosecute  a  writ  of  estate  M  6  M*J- 

rhand&y  and  sue  his  livery  or  ouster  le  maine  :  in  which  case     ier' 16<5* 
had  no  remedy  by  the  common  law. 

fa]  3.  Where  one  person  or  more  be  found  heire,  where  M«4E.  3.31. 
another  person  is  heire,  the  partie  grieved  had  no  remedy.  3&j9  H-  ^  l8« 

*    4.  Or  where  one  person  or  more  be  found  heire  in  one  county,  30  Ass!"«8." 
and  another  person  or  persons  found  heire  in  another  county,  4  Co.  56  c*  (So. 
aere  could  have  beene  no  interpleading.  Sadler's  caae. 

j.  Or  if  any  person  be  untruly  found  by  office  lunaticke,  or  s**,*|f-  Pmro8* 
jt,  or  dead,  the  party  grieved  may  traverse  the  said  offices;  5  e.  ].6!' 
i  you  may  reade  in  Kens  case  how  the  office  shall  be  tra-  16£.%.  4. 
sed  upon  this  act.  1  H.  7. 14. 

13  6.  Where  it  is  untruly  found  by  office,  that  any  person  at-  »  H-  7.  **• 
ited  of  treason,  felony,  or  prcemunire,  is  seised  of  any  lands,  &c  £  **•  *•  ^* 


F.N.B.afa.  19  B.  9.  Lhrery.a8.  F.N.B.933.  7C0. 44,45. Ken's caie. 
b)  4  E.  4. 93.  1 0  H.  6.  1 9.  4  Co.  56,  &c.  Sadler's  cue.  3*  H.  8.  Entre  Cong, 
r.  135.      14  E.  3.  cap.  14.    • 

y  3  the 
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the  party  grieved,  having  just  title  of  freehold,  ahsuhirefca 
travent  or  monttraru  de  droit  (without  being  driven  by  thk  doaWe 
natter  of  record  to  his  petition  of  right  M  he  was  before  iM» 
statute)  which  is  much  more  speedy  than  the  petition ;  far  upw 
the  petition  there  be  tbure  wriu  of  search,  end  every  ooeiwat 
have  40  davea  before  the  serving,  and  now  but  two  writ*  af 
aearch. 
M  Vide  6  Co.         [e]   7.  Where  an  office  fa  found  by  these  words  ot  the,  ttt, 
6.  Wbetlrr't      ytKirf  de  quo  vet  de  tjxi&us  tenementa  prirdicta  tenentv,  jwntorn 
*•'••  prod"  ignorant,  or  hoiden  of  the  king  per  qute  teniuajvthm 

ignorant,  it  shall  not  be  taken  for  any  immediate  tenure  of  tat 
lung  in  chiete,  but  in  such  cases  a  metis*  tsywrmAw  to  be 
awarded,  as  hath  beene  accustomed  of  old  time.  Tha  bnadt 
hath  beene  well  [d]  expounded;  for  if  the  first  oicefk.it* 
tenure  of  the  king  per  qua  terofta,  ire.  yet  if  upon  the  skusi  » 
quirendutn  the  tenure  be  found  of  a  subject,  the  first  office  hut 
lost  his  force  per  teiuunt  hujus  ttahlti,  and  need  not  be  tnvenee, 
and  the  melius,  $c.  is  in  nature  of  tile  diem  clauat  estmuw  « 
mandamus,  ifc.  And  this  V«  but  a  declaration  of  the  indent 
common  law,  as  by  the  words  of  the  statute  {at  hath  heat  aow 
tomed  of  old)  it  appeareth ;  but  if  upon  the  mei&t  it  be  final 
a&aine  as  uncertain  el y  as  before  is  said,  then  it  is  in  judgement 
of  law  a  tenure  in  capita,  and  so  it  was  before  the  making  of  lh* 
act,  and  so  arc  the  bookee  that  speake  hereof  to  be  intended ;  bat 
if  upon  the  melius  a  tenure  be  found  of  the  king  ut  4e  wa*m 
per  qua  servkia,  Sfc.  ft  shall  be  taken  for  knights  service. 
-  8.  Where  it  is  found  that  lands,  Ac.  are  hotdcu  of  the  k*g 
immediate!;-,  wherein  truth  they  arc  hoiden  of  aconsmoupene* 
and  not  of  the  king  immediately,  and  that  the  heirc  a  with* 
age,  such  tieire  within  age  shall  have  his  traverse,  &c  wbki  be 
could  not  have  had  by  the  common  law. 

9.  The  meane  lords  of  whom  the  lands  are  hoiden,  which  Ac 
king  hath  by  his  prerogative  during  the  minority  of  the  heirc, 
shall  receive  and  take  such  rents  aa  are  dbe  unto  them  by  the 
hands  of  such  of  the  king's  officers  as  receive  the  profit*  of  the 
same  lands,  where  before  that  act,  the  lords  used  to  ajare  ate 
rents  due,  (fee.  during  the  king's  possession,  and  after  livery  toed 
charged  the  heire  with  aH  the  arrearages. 

10.  There  ie  a  provision  for  offices  found  before  the  statute 
or  before  the  30th  day  of  March  next  after  the  act. 

11.  A  special!  clause  is,  that  g*£*W/wc  shall  be  awarded  q»a 
every  (ravers  by  force  of  this  act,  and  where  the  party  was  pet 
to  his  petition,  there  upon  the  wavers  there  shall  be  two  wriu  of 
search  granted. 

is.  And  lastly,  if  judgement  shall  be  given  against  the  king 
upon  a  travers  by  vertue  of  this  act,  all  former  rights  appearing 
<>f  record  are  saved  to  the  king.  But  albeit  these  point*  sre  mart 
necessary  to  be  knowne  —       '     »---i-«— 

Littleton  warily  and  r 
saith,  hoiden  of  him,  f 
that  which  is  hoiden  oi 
*»•  prerogative  shall  m 
tenements,  which  (as  tit 
tenant  by  knight  service 
such  inheritances  also  i 
charges,  rent  secke,  feyi 
like;  and  so  is  the  law 
beene  resolved ;  and  so 


15 E.  4.  is. 
■46  E.  3  11. 

31  H.8,  11. 
3  H.  7.  fr 
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bis  prerogative  given  to  him  by  the  ancient  common  lair  shall 
have  those  inheritances  not  holden,  and  so  the  qucsre  made  by 
[a]  Skmndford  is  cleered  and  made  without  question.  [o]Staunf.Pr»r. 

The  law  is  changed  since  Littleton  wrote 'in  many  cases  both  *°«  8« 
for  the  manage  of  the  body,  and  for  the  wardship  of  the  lands, 
and  a  farre  greater  benefit  given  to  the  lords  than  the  common 
law  gave  them,  and  some  advantage  given  to  the  heires,  which 
before  they  had  not,  which  shall  be  touched  briefly. 

If  the  father  had  made  an  estate  for  life  or  a  gift  in  taile  of  Meriebridge, 
lands  holden  by  knights  service  to  his  eldest  sonne,  or  other  heire  pj*  ^'om  8a 
apparent  within  age,  the  remainder  in  fee  to  any  other,  and  dyed,  37  h.  8.  i o. 
the  heire  should  not  have  beene  in  ward ;  for  this  was  out  of  the  33  H.  6. 14. 
statute  of  Merlebridge*  But  at  this  day  the  heire  shall  be  in  that 
case  in  ward  for  his  body,  and  a  third  part  of  his  land. 

So]  So  if  the  father  had  infeoffed  his  eldest  sonne  within  age  M  31  E  3. 
a  stranger,  and  the  heires  of  the  sonne,  and  died,  the  sonne  Conxion,  29. 
should  have  beene  out  of  ward;  but  at  this  day  he  shall  be  in  ward  33  H*"*1** 
for  his  bodv,  and  for  a  third  part  of  his  moity.     [6]  So  if  the  [6]  33  H.  6. 14. 
father  bad  mfeoffed  any  of  his  younger  sonnes  or  others  for  the  27  H.  8.  7. 
making  of  bis  wife  a  joynture,  or  for  the  advancement  of  his  sjJqVot  e^ur- 
daughters,  or  for  the  payment  of  his  debts,  and  after  infeoffe  and  ^g  ^^ 
convey  the  land  to  his  heire  and  dyed,  his  heire  within  age,  his  10  Eli*.  360. 
heire  should  not  have  beene  in  ward ;  because  he  was  bound  by  3  El«-  ]93- 
the  law  of  nature  and  nations  to  provide  for  them ;  but  now  in  all  *°  £*!*■  36' • 
these  cases  the  heire  shall  be  in  ward  for  his  body,  and  a  third  I9Mari«r?58. 
part  of  the  land,  and  all  this  groweth  by  construction  upon  the 
statutes  of  32  and  34  H.  8.  [c]  But  if  either  the  eldest  sonne,  or   [c]  10  Co.  83. 
any  of  the  younger  sonnes  purchase  lands  of  his  father,  which  Leonayd 
are  holden  by  knights  service,  bond  fide,  for  the  reasonable       vey  s  case' 
value,  this  is  out  of  those  statutes,  and  the  heire  shall  neither 
be  in  ward,  nor  pay  primer  seisin. 

And  in  all  the  cases  abovesaid,  (for  example)  if  a  feoffment  be 
made  to  the  use  of  his  wife  for  life,  or  to  the  use  of  any  of  his 
younger  sonnes  for  life,  or  to  the  use  of  some  persons  for  life  for 
payment  of  debts,  and  upon  all  these  estates  a  remainder  is 
limited  over,  if  the  wife  or  tenant  for  life  dye  in  the  life  of  the 
father,  [rf]  or  if  it  be  conveyed  to  the  use  of  the  wife  or  younger  mj  a  Co.  91. 
children  in  fee,  or  fee-taile,  or  in  fee  for  payment  of  debts,  and  Bingham's  case, 
these  lands  are  conveyed  away  in  the  life  time  of  the  father,  after  6  C^  *»bi 
the  decease  of  the  father  no  wardship,  &c.accrueth  by  force  of  "{?£',% 

S  of  the  said  statutes,  for  such  estates  must  continue  till  the  Digbye's  case. 
of  wardship  doe  grow  { 1 ). 
[e]  If  the  father  convey  his  lands  holden  by  knights  service  M  14  Elia, 
either  of  the  king  or  of  any  meane  lord  to  his  middle  sonne  in  bier,  306. 
taile,  the  remainder  to  the  youngest  sonne  in  fee,  and  dyeth,  the  ^J^.*"*^ 
eldest  being  within  age,  and  the  king  or  lord  seize  the  body  and  ^  ^'  93/94. 
two  parte  of  the  land,  if  the  middle  brother  dye  without  issue,  Bingham's  cas*, 
the  king  or  the  lord  shall  not  have  any  benefit  of  the  statute  and  Northcot's 
•  linst  him  in  remainder ;  for  the  statute  was  once  satisfied,  and  ^^ 

statute  extendeth  not  to  him  in  remainder.  iIoi^Lovey'* 

/]  If  there  be  a  grandfather,  father,  and  divers  sonnes,  and  c^' 
grandfather  in  the  life  of  the  father  convey  his  lands  holden   [f]  6  Co.  77. 

to  any  of  the  sonnes,  this  is  out  of  the  statute  **rf 


service  to  any  of  the  sonnes,  this  is  out  of  the  statute  wr  George  Cur- 

8*  H.  8.  and  if  die  grandfather  die,  there  is  neither  wardship  Jg^JJ^,.  l8l# 

'r  nor  8  Eli«.Dier!a$^ 

ft)  Vid.  Trin.  8  Jac.  Ley,  a  1.     AUicocVs  case.    Hal.  MSS. 

?  Y  4 
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nor  primer  seism  due;  for  the  father  hath  the  immediate  care  of 

his  sons  (fl).    But  if  the  father  be  dead,  then  the  care  of  them 

belongs  to  the  grandfather,  and  then  if  die  grandfather  convey 

an?  of  the  lands  to  any  of  the  sonnes,  it  is  within  the  said  statute: 

Tg]  10C0.  83.     (orj  and  a  conveyance  to  the  use  of  any  of  his  coUaterall  blood, 

^^^afcr      ^chanothubeiieappinDtfiiimtoftbeiai^  And 

|J?£  A      "•   so  are  conveyances  either  by  father  or  mother  to  or  to  the  use 

of  bastard  children  out  of  the  statute ;  for  qui  ex  damnato  coitu 

nascuntur,  inter  libera*  non  computentur.     And  the  preamble 

speaketh  of  lawful!  generations,   if  a  man  seised  of  lands  holden 

in  socage  convey  them  to  the  use  of  his  wife,  or  of  his  children, 

or  payment  of  his  debts,  and  after  purchase  lands  holden  by 

knights  service  tit  capite,  and  dieth,  his  heire  within  age,  the 

Ik]  Lnmi.  king  shall  have  no  part  of  the  socage  land.     [A]  But  if  in  that 

Love/»  case,      Qg^  j^  forf  ^v  n  jg  WH1  m  writing  devised  his  socage  lands  in  fee, 

But*erPI^d         •^  after  purchased  lands  holden  in  capite,  and  dieth,  the  king 

B*ker*»caae,       ■k*M  have  so  much  of  the  socage  lands  as  will  make  a  full  third 

8Co.*5,&c      part  of  all.    The  benefits,  that  grew  to  the  subject  by  those  act* 

of  parliament,  were,  that  tenants  in  fee  simple  might  devise 
their  lands  by  their  last  wills  in  writing  in  such  manner  and 
forme,  as  by  the  said  acts  appeareth ;  also  that  the  father  might 
infeoffe  his  eldest  sonne  or  other  heire  lineall  or  coUaterall  of 
his  lands  holden  by  knights  service,  and  two  parts  of  the  lands 
•8  Co.  163  shall  be  out  of  ward.  And  in  *  Might's  case  you  shall  reade 
Might's  c«ae.      excellent  matter  of  estates  made  upon  collusion  (3). 

And  both  the  statutes  of  33  and  34  H.  8,  concerning  wills 
and  wardships  are  many  wayes  prejudicial!  to  the  heires;  as, 
taking  one  example  for  many,  if  tenant  by  knights 
tO*  service  make  a  feoffment  in  fee  to  the  use  of  his  ["78/1 
wife  and  her  heires,  or  to  the  use  of  a  younger  sonne  |__  b.  J 
and  his  heires,  or  wholly  for  the  payment  of  his  debts ; 
Leon.  Lovev't    in  these  cases,  although  nothing  at  all  of  the  lands  so  holden 
case,  ubi  rapra.    descend  to  the  heire,  but  he  is  disherited  of  the  same,  yet  his 
•?.  Bi*  body  shall  be  in  ward.     But  this  for  a  little  taste  may  suffice. 

'  OT'  More  hereof  you  may  reade  in  my  Reports  in  the  several  cases 

noted  in  the  margent. 

Otrd.  61.  "  Full  age,91  regularly  is  one  and  twenty  yeares. 

aH.  5.4. 

(6  Co.  so.  "  Intendment  of  the  lato"    Intendment,  i.  e.  inteUectus,  the 

Ante  73.  a.  understanding  or  intelligence  of  the  law.    Regularly  judges 

ioH.*6  *8  ought  to  adjudge  according  to  the  common  intendment  of  law* 

ai  E.3.33.  a.  By  intendment  of  law  every  parson  or  rector  of  a  church  is 

a7H,8.fo.io.  supposed 

(a)  Grandfather  enfeoffs  the  father  and  hit  son  in  fee,  and  dies.  The  father 
being  offuUage  shall  sue  livery  of  the  third  part  of  a  moiety,  Trin.  8  Jac 
Ley,  31..  Crawley's  case.  But  if  feoffment  he  to  daughter  and  her  husband, 
they  ought  to  sue  livery  of  the  whole,  for  both  are  children  within  the  statute* 
M.  9  Jac.  Ley,  41.  Bacon's  case,  et  ibid.  43.  deer  s  case.  Hal.  MSS*— 
[Note  40.] 

.  (3)  Lands  are  given  to  husband  and  wife  and  the  heires  of  the  husband. 
Husband  and  wife  join  in  a  fine  come  ceo  to  the  use  of  the  husband  and  wi/e, 
^and  to  the  heires  of  the  body  of  the  husband,  remainder  over.  The  husband 
dies.  The  wife  shall  not  sue  livery,  because  it  was  originally  a  purchasato  the 
husband  and  wife,  and  she  had  not  a  greater  estate  afterwards.  T.  1 5  Jac 
Ley,  51-     Menfiel<Ts  case.    Hal.  MSS [Note  41.] 
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supposed  to  be  resident  on  hi*  benefice,  unlesse  the  contrary  be 
proved. 

,    Of  common  intendment  one  part  of  a  mannor  shall  not  be  of 
another  nature  than  the  rest. 

•  Of  common  intendment  a  will  shall  not  be  supposed  to  be  made 
by  collusion.  In  facto  quod  se  kabet  ad  bonum  et  malum,  magi* 
de  bono,  quam  de  malo  tex  intendit.  Lex  intendit  vicinum  victni 
facta  scire.  Nulla  trnpossibiUa  aut  inhonesta  sunt  prcesumenda, 
vera  autem  et  honesta,  et  possibilia.  Lex  semper  intendit  quod  con- 
vcnit  rationu  As  in  this  case,  the  gardian  snail  hare  the  custody 
of  the  land  untiil  the  heire  come  to  his  full  age  of  one  and  twenty 
yeares;  because  by  intendment  of  law  the  heire  is  not  able  to 
doe  knights  service  before  that  age,  which  is  grounded  upon  ap- 
parent jeason.  There  note,  that  the  full  age  of  a  man  or  woman 
to  alien,  demise,  let,  contract,  &c.  is  one  and  twenty  yeares,  the 
civill  law  five  and  twenty  yeares,  for  then  the  Romanes  accounted 
men  to  have  pienam  maturitatem,  and  the  Lombards  at  eighteene 
yeares. 

*'  If  such  heire  be  not  married  at  the  time  of  the  death  of  his  VideBritton, 
ancestor,  fyc"  Ancestor  is  derived  of  the  Latine  word  antecessor,  **.  169. 
and  in  law  there  is  a  difference  between  antecessor  and  prede- 
cessor. For  antecessor  is  applied  to  a  natural  person,  saLS.et 
antecessores  sui ;  but  predecessor  is  applied  to  a  body  politique 
or  corporate,  as  Episcopus  London,  et  pradecessores  sui.  Rector 
de  D.  et  pradecessores  sui,  fyc. 

"  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age,  of  Glanril.  lib.  7. 
\\  yeares,  fyc."    And  the  reason,  as  I  finde  in  antiquity,  where-  ^P- *•  Mirror, 
fore  the  law  gave  the  mariage  of  the  heire  female  if  she  were  ^[^  *|y"a- 
within  the  age  of  fourteene,  and  that  she  should  not  marry  her-   168.  b.' 
self,  was,  pur  ceo  que  les  heires females  de  nostre  terre  ne  se  marie-  39  U.  6.  cap.  a. 
ront  a  nous  enemies,  et  dount  il  nous  coviendroit  lour  homage 
prendre,  si  eux  se  puissent  marier  a  lour  volunt.  This  is  a  speciall 
age  for  an  heire  female  to  be  out  of  ward,  if  she  attaine  unto  it  in 
the  life-time  of  her  ancestor;  for  at  that  age  she  may  have  a  hus- 
band able  to  doe  knights  service.     A  woman  hath  seven  ages  for  35  H.  6. 40. 
severall  purposes  appointed  to  her  by  law :  as,  seven  yeares  for  Bracton,  lib.  a, 
the  lord  to  have  aidpurjile  marier ;  nine  yeares  to  deserve  dower ;  ^-W* 
twelve  yeares  to  consent  to  marriage;  until  fourteene  yeares  to  j  Co>  73. \,!/) 
be  in  ward ;  fourteene  yeares  to  be  out  of  ward  if  she  attained 
thereunto  in  the  life  of  her  ancestor ;  sixteene  yeares  for ,  to 
tender  her  mariage  if  she  were  under  the  age  of  fourteene  at 
the  death  of  her  ancestor;  and  one  and  twenty  yeares  to  alienate 
her  lands  goods  and  chattells. 

A  man  also  by  the  law  for  severall  purposes  hath  divers  ages  34  e.  1.  Stat.  3. 
assigned  unto  him,  viz.  twelve  yeares  to  take  the  oath  of  allegi-  Glaiml.  lib.  7. 
ance  in  the  torne  or  leet ;  fourteene  yeares  to  consent  to  mariage ;  cap.  9.    Dicr, 
fourteene  yeares  for  the  heire  in  socage  to  choose  his  gardian,  5  Mane,  16a. 
and  fourteene  yeares  is  also  accounted  his  age  of  discretion ;  ^p.0^'  '  "  ** 

teene  yeares  for  the  lord  to  have  aid  pur  f aire  jitz  chivaler ;  f.  N.  B.  aoa. 
ider  one  and  twenty  to  be  in  ward  to  the  ford  by  knights  ser-  (1  Ro.Ab.  137, 

rice ;  under  fourteene  to  be  in  ward  to  gardian  in  socage ;  four-   l&*). 
teene  to  be  out  of  ward  of  gardian  in  socage ;  and  one  and  twenty 

fcbe  out  of  ward  of  gardian  in  chivalrie,  and  to  alien  his  lands 

"oods  and  chattels. 

"  But 
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35  H.  6.  a*.  «  But  if  such  hurt  female  he  m&im  the  age  0/14  wares,  and 

tit.Gi|rd.7>-      unmarried,  $c  the lord  shall  have  the  wardship  of the land."  Bat 
FNSi3^  |mt  caae  that  the  kn^  cwmot  lmie  the  waid^ 
35  H.  6. 40.       if  the  lord  before  the  age  of  fourteene  grmnteth  over  the  wardship 

of  the  body,  in  this  case  die  grantee  of  the  body  cannot  enjoy  the 
benefit  of  the  two  yeares,  because  he  cannot  hold  over  the  land, 
and  the  lord  which  hath  the  wardship  of  the  land  only  should 
lose  die  benefit  of  the  two  years,  because  he  hath  the  lands  onejv, 
and  cannot  tender  any  manage;  therefore  in  this  case  the  heirs 
female  shall  enter  into  her  land  at  her  age  of  14  yeares.  Soifs 
tenant  holdeth  of  one  lord  by  priority,  and  of  another  by  pos- 
teriority*, and  dieth,  his  heire female  within  the  age  of  14  yeares, 
the  lord  by  posteriority  shall  have  the  lands  but  untill  her  age 
Briiton,foLi6a,  *f  14  yeares,  because  the  marriage  belonged!  not  to  him.  Aba 
35 11. 6. 5s.       if  the  lord  merrieth  the  have  female  within  the  two  yeares,  her 

husband  and  she  shall  presently  enter  into  the  lands:  for  ces- 
sans* couiif  eeemt  ejfectus;  et  cetsante  ration*  legis,  cessat  bew* 
fcium  legis. 
35  H.  6. 51.  r^  If  the  lord  tender  a  convenable  marriage  to  the  pypl 

35  H.  6.  tit.       heire  within  the  two  yeares,  and  she  marry  elsewhere  I    &  J 
6Co '7Y  the       within  those  two  yeares,  the  lord  shall  not  have  the 
lord  barcie'*       forfeiture  of  the  marriage;  for  the  statute  giveth  the  two  yeares 
cue.  onely  to  make  a  tender. 

"  And  if  the  lord  within  the  said  two  year*  do  not  tender  such  mar* 
riage,  Sfc.  then  she  at  the  end  of  the  said  two  yeares  may  enter,  ami 
put  out  her  lord."  This  is  so  evident,  as  it  needeth  no  explication. 

a  But  if  such  heire  female  he  married  within  the  age  of  14  yean 
P.  N.  B.  143.      in  the  life  of  her  ancestor,  and  her  ancestor  dieth,  she  being  wthi* 

the  age  0/14  years,  the  lord  shall  have  only  the  wardship  of  the 
land  untill  the  age  0/14  years,  Sfc"  tfote,  albeit  the  heire 
female  be  married  at  the  age  of  twelve  yeares  in  the  life  of  her 
ancestor,  (at  which  age  she  may  consent  to  matrimony)  to  a 
man  of  full  age,  that  is  able  to  doe  knights  service,  yet  if  the 
ancestor  die  before  her  age  of  fourteene,  the  gardian  shall  have 
the  land  untill  her  age  of  fourteene,  because  (as  hath  beene 
said)  that  is  the  time  appointed  by  the  common  law.  And  so  if 
die  heire  male  be  married  in  the  life  of  the  ancestor  at  his  age 
of  fourteene  yeares,  and  the  ancestor  dieth,  the  lord  shall  have 
the  land  untill  the  ward  commeth  to  the  age  of  one  and  twenty. 

"  For  this  is  out  of  the  case  of  the  said  statute,  insomuch  as  the 
lord  cannot  tender  marriage  to  her  which  is  married.** 

Natura  nonfacit  vacuum,  nee  lex  supervacuum.  The  law  doth 
never  enforce  a  man  to  doe  a  vaine  thing. 

And  where  the  said  statute  of  W,  1.  giveth  unto  the  lord  the 

said  two  yeares,  thereby  is  implyed,  that  if  he  dyeth  within  the 

two  yeares,  his  executors  or  administrators  shall  have  the  same. 

For  when  the  statute  vesteth  an  interest  in  the  lord,  the  law 

giveth  the  same  to  his  executors  or  administrators.    Then  put 

case,  that  a  lord  hath  the  wardship  of  the  bodie  and  land  of  an 

heire  female,  and  maketh  his  executor,  and  dyeth  before  her  age 

«7  H.  8.  3.         of  fourteene  yeares,  whether  the  executor  shall  have  the  two 
11  E.3.  J 

Exec.  77.    4  E.  3*  66-     *8  An.  p.  7.  .  - 

•  The  word*  priority  and  posteriority  appear  to  tigttify  that  the  tenure  of  the  one  lord  * 
of greater  antiquM^vr  tubtitted  before,  the  tenure  of  ike  other  lord.    See  ante  »3.  a. 

yeares, 
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yeares,  because  the  executor  is  not  lord.  But  I  take  it,  the 
executor  having  the  wardship  of  the  body  and  land,  shall  in  that 
case  have  the  two  yeares,  for  that  they  were  vested  in  the  lord  ( 1 ). 

It  is  further  provided  by  the  said  statute,  that  if  the  lord 
tender  a  convenable  marriage  to  the  heire  female  within  the  said 
two  yeares,  and  the  heire  female  refuseth,  then  the  lord  shall  31  Ass.  p.  «6.  . 
hold  the  land  untill  her  age  of  one  and  twenty  yeares,  and  fur-  (Cro.Jam.15].) 
ther  untill  he  hath  levied  the  value  of  her  marriage.     But  if 
the  lord  doth  not  tender  a  marriage  within  the  two  yeares,  he  6Co.7i,Ld. 
shall  lose  the  value  of  the  marriage,  and  content  himselfe  with  Darcfe's  case. 
the  two  yeares  value. 

u  For  before  the  said  statute,  fyc.  as  appeareth  by  the  rehear  sail 
andwrds  of  the  said  statute"    Nota,  the  rehearsall  or  preamble 
of  the  statute  is  a  good  meane  to  find  out  die  meaning  of  the  36  H.  6. 50.    - 
statute,  and  as  it  were  a  key  to  open  the  understanding  there-  Gard*  71* 
of  (2).    The  tender  of  a  marriage  to  an  heire  female  before  the 
age  of  fourteene  is  void,  which  must  be  understood  where  the  35  H.  &  59. 
lord  may  hold  the  land  for  the  said  two  yeares,  for  then  the  ^*rd,71,u, 
statute  appointeth  the  time  of  the  tender ;  but  where  the  lord  iF^V9J°*j 

.  * r       «  •  •<•  ^m       Uarcie  s  case. 

cannot  have  the  two  yeares,  he  may  tender  a  marriage  to  the  Button,  169. 
heire  female  at  any  time  after  the  age  of  twelve  and  before 
fourteene,  for  so  he  might  have  done  at  die  common  law. 


Sect.  104. 

A^O  TE9  that  the  full  age  of  male  and  female,  according  to  common 
*"*  *  speech,  is  said  the  age  of  21  yeares.  And  the  age  of  discretion  is 
called  the  age  of  14  yeares ;  for  at  this  age,  the  infant  which  is  married 
toiihin  such  age  to  a  woman,  may  agree  or  disagree  to  such  marriage.' 

/^F  foil  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 

of  discretion,  which  is  the  age  of  fourteene  (3),  somewhat  hath 

beene  spoken  before  (4).    But  now  to  the  point  of  agreement  or  (Ante,  78.  b.) 

disagreement  in  this  case-    The  time  of  agreement,  or  disagree-  6  M«r.  Gaid. 

«nent,  when  they  roarrie  infra  annos  nuoiles,  is  for  the  woman  at  Br- J*1,  u,ti,no- 

39  E.  3-  3«>  33* 
Praer.  Reg.  c.  6.    Tr.  34  Eli*.    Rot.  842,  hi  Bmk  le  Roy,  Banister's  case. 

12  or 

(1)  See  6  Co.  74.  a. 

(2)  Lord  Coke's  manner  of  expressing  himself  on  the  operation  of  the 
preamble  in  the  construction  of  statutes  is  very  observable.  Instead  of  saying 
generally,  that  the  preamble  should  control  the  enacting  clauses,  or  of  limiting 
precisely  how  far  it  shall  have  that  effect,  which  would  have  been  attempting 
to  make  a  line  where  one  cannot  be  drawn,  he  cautiously  says,  that  it  is  a 
ttood  mean  to  find  out  the  intention.     The  authorities  referred  to  in  4  New 

J>r.  645,  will  serve  to  explain  by  instances,  what  sort  of  influence  the  pro- 
jnble  ought  to  have  in  expounding  statutes.  See  also  Hatt.  on  Stat.  53.— 
^Nbte  42.] 

(3)  It  seems  more  proper  to  consider  tweboe  as  the  age  of  discretion  for 
Tomen ;  for  lord  Coke  himself  a  few  lines  lower  states  that  to  be  their  time 

>r  agreeing  or  disagreeing  to  a  marriage.  See  the  note  as  to  the  age  at 
jrhich  infants  may  make  a  will  of  personalty,  post.  89.  b. — [Note  43.] 

(4)  To  lord  Coke's  account  of  the  several  ages  of  a  man  and  woman,  which 
.            *  given  in  fbL  78.  b.  add  1  Hal.  Hist  PLC.  17. 

SLV 
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19  or  after,  and  for  the  man  at  fourteene  or  after,  and  there  need 
no  new  marriage,  if  they  so  agree;  but  disagree  they 
w»  cannot  before  the  said  ages,  and  then  they  may  |79-1 
disagree,  and  marrie  againe  to  others  without  any  L  b.  J 
divorce;  and  if  they  once  after  give  consent,  they  can 
(i  R0.Abr.341.  never  disagree  after  (1).  If  a  man  of  the  age  of  fourteen  many 
3  Inst.  80.)  a  woman 


(1)  But  now  the  agreement  after  twelve  ov  fourteen  would  not  be  binding 
on  the  infant,  if  the  marriage  was  without  banns,  or  by  license  and  xtxthont 
consent  of  parent  or  guardian,  and  the  infant  was  not  a  widow  or  widower;  for 
the  96  Geo.  s  a  33,  makes  all  such  marriages  void.    In  reading  this  statute, 
it  should  be  attended  to,  that  the  clause  for  annulling  the  marriages  of  infant* 
without  the  consent  of  parents  or  guardians  is  restricted  to  marriages  by 
license ;  so  that  the  marriage  of  an  infant  without  such  consent  may  still  be 
good,  where  banns  are  regularly  published,  unless  a  dissent  is  openly  declared 
by  the  parent  or  guardian  in  the  church  or  chapel  at  the  time  of  publishing, 
in  which  latter  case  the  statute  makes  the  banns  void.    As  to  marriages  with- 
out either  license  or  banns,  which  are  usually  termed  clandestine,  they  are  wii- 
versaUy  annulled  by  the  statute.    Note  that  Scotland  is  excepted  out  of  the 
96  Geo.  9.  c.  33.    In  consequence  of  this,  so  much  of  the  act  as  was  calcu- 
lated to  defeat  the. marriages  of  minors  without  the  consent  of  parents  or 
guardians,  hath  been  frequently  evaded  by  going  into  Scotland  to  be  married 
there,  and  returning  into  England  immediately  afterwards.    Indeed  the  vali- 
dity of  such  marriages  was  once  questioned ;  and  though  in  general  marriages 
are  governed  by  the  law  of  the  country  in  which  they  are  celebrated,  yet  it 
was  doubted,  whether  the  lex  loci  ought  to  be  applied  to  a  case  accompanied 
with  circumstances  so  strongly  marking  the  intent  to  evade  die  law  of  Eng- 
land.    See  Burr,  part  4,  vol.  9,  p.  1079.     But  this  point  seems  now  fully 
settled  in  favour  of  the  Scotch  marriages,  by  a  late  decision  of  the  court  of 
arches,  which  was  afterwards  confirmed  in  the  court  of  delegates.    However 
it  may  not  be  amiss  to  recollect,  that  there  have  been  persons  of  authority 
who  will  not  allow  such  cases  of  apparent  evasion  of  the  law  of  any  country 
to  fall  within  the  principle  of  which  the  lex  loci  is  indulged.   There  is  a  strong 
passage  to  this  effect  in  the  works  of  a  Dutch  author,  whose  writings  on  the 
civil  law  are  much  esteemed.     Ego  ita  existimo,  says  Huber,  after  putting  a 
case  in  which  the  law  of  one  Dutch  province  against  the  marriage  of  minors 
Without  the  consent  of  guardians  was  evaded  by  running  away  into  another 
province  having  a  different  law,  hone  rem  manifests  pertinere  ad  eversionem 
Juris  nostri,  ac  ideo  non  magistratus  heic  obligatos  ijure  gentium  ejusmodi  nuptias 
agnoscere  et  rotas  habere.  Multbque  mam  statuendum  est,  eos  contra  Jus  gentium 
facere  videri,  qui  civibus  alieni  imperii  sud  facilitate,  jus  patriis  legtous  can* 
trarium,  scientes  volentes  impertiuntur.     See  the  digression  de  con/Uctu  legtm 
dvoersarum  in  diversis  impenis  in  Huber.  Praelect.  Jur.  Rom.  p.  538.    In  this 
digression  the  reader  will  find  a  very  informing  dissertation  on  the  lex  loci, 
and  the  principles  by  which  the  application  of  it  ought  to  be  regulated, 
expressed  clearly,  and  illustrated  by  a  variety  of  cases,  more  particulariv  such 
as  relate  to  testaments,  marriages,  and  contracts  in  general.     See  also  the 
printed  Argument  against  Slavery  in  the  case  of  Sommersett  the  Negro,  which 
was  determined  in  B.  R.  Trin.  11  Geo.  3.  p.  67  to  75.    It  is  there  attempted 
to  prove,  by  principles  of  reason  as  well  as  by  authorities,  that  the  lex  loci 
is  not  applicable  in  the  instance  of  slavery,  and  that  though  a  negro  is  brought 
from  a  country  in  which  he  was  legally  a  slave,  yet  he  ceases  to  be  so,  and 
gains  his  freedom,  to  all  intents,  the  moment  his  master  carries  him  into  one 
where  domestic  slavery  is  not  permitted. — [Note  44.] 

Sec  further  a*  to  the  lex  loot,  Rrec.  Cha.  905. 577.     1  P.  Wms.  431*    ScL         j 
Ca.  Ch.  69.  Vin.  tit.  Contract,  E.  99.   9  Ves.  381.  $#6.    Mor.  9.    Ayl.  Psjeg. 
Jur.  can.    Fits.  903.    4  T.  Rep.  185.    Martin  and  Martin,  Dom,  Proa  1795- 
Bruce  and  Bruce,  Ap.1790.    5  Ves.  750.    Sneddon  v.  Patrick,  Feb.  1808. 

J 
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a  woman  of  the  age  of  ten,  at  her  age  of  twelve  he  may  as  well 
disagree  as  she  may,  though  he  were  of  the  age  of  consent ;  be- 
cause in  contracts  of  matrimony,  either  both  must  be  bound,  or 
equal  election  of  disagreement  given  to  both ;  and  so  e  converso, 
if  the  woman  be  of  the  age  of  consent,  and  the  man  under  (2).  - 


Sect.  105. 


A 


ND  if  thegardian  in  chivalrie  doth  once  marrie  the  ward  within  his 
age  of  14  yeares  to  a  woman,  and  if  afterward  at  his  age  of  14  yeares 
he  disagree  to  the  marriage,  it  is  said  by  some,  t/tat  the  infant  is  not  tied  by 
the  law  to  be  againe  married  by  his  gardian,for  that  the  gardian  had  once 
the  marriage  of  him,  and  because  he  was  once  out  of  his  ward  as  to  the  ward 
of  his  bodie.  And  when  he  had  once  the  marriage  of  him,  and  he  was  once 
out  of  his  wardship,  he  shall  no  more  have  the  marriage  of  him  (3). 

TT  is  a  maxime  in  law,  Quad  dominies  non  maritabit  minorem  in  13  E«  *• 

custodia  su&  nisi  semel.    And  another  saith,  Si  semel  legitimi  £a'd.  137. 
nupt'Jiter',  SfC.  postmodum  non  tenebuntur  sub  custody  domino-  gESl'iK 
rum  esse.    Albeit  this  marriage  is  de  facto,  and  not  dejure,  and  cap.  19. 
though  the  disagreement  dissolveth   it  ab  initio,  yet  the  lord  27  H.  6.  Gard. 
shall  never  have  the  marriage  of  him.  1 18« 

And 


•ace. 


(2)  See  ace.  Swinb.  on  Spousals,  34.  But  though  the  rule,  which,  where" 
one  of  the  parties  is  under  the  age  of  discretion,  makes  the  contract  of  marriage 
equally  voidable  by  both,  is  admitted  with  respect  to  actual  marriages,  yet  the. 
civilians  and  canonists  are  not  agreed  that  it  holds  as  to  contracts  of  marriage 
per  verba  deprasenti  without  solemnization.  Some  think  that  such  contracts 
nave  the  full  effect  of  a  contract  per  verba  de  pratsenti  on  the  person  who  is  of 
the  age  of  discretion,  and  that  it  is  only  in  the  power  of  the  younger  party  to 
aasent  or  dissent  on  attaining  the  age  of  discretion.  But  according  to  others, 
both  parties  are  in  the  same  situation,  and  as  it  can  only  have  the  force  of  a 
contract  per  verba  dejuturo  as  to  the  younger  party  unless  it  is  ratified  at  the 
age  of  discretion,  so  in  the  mean  time  it  shall  not  have  a  greater  effect  on  the 
eider,  and  consequently  unless  the  contract  is  ratified  by  both  when  the  younger 
party  attains  the  age  of  discretion,  it  will  not  avoid  the  subsequent  marriage 
of  either*  Swinburne  adopts  this  last  opinion.  See  Swinb.  on  Spous.  36.  But 
this  doctrine  of  reciprocity  where  one  of  the  parties  is  an  infant,  or  under 
the  age  of  discretion,  however  true  it  may  be  in  its  application  to  actual 
marriages  or  to  contracts  of  marriage  per  verba  de  prcesenli,  mast  not  be 
considered  as  extending  to  other  contracts  with  an  infant,  not  even  contracts 
of  marriage  per  verba  dejuturo ;  for  in  them  the  person  of  full  age  may,  it  is 
said,  be  bound  at  all  events  by  our  law,  and  yet  as  to  the  infant  the  contract 

*ay  be  voidable.    Accordingly  in  the  case  of  Holt  and  Ward  die  court  held; 

at  if  a  man  of  full  age  enters  into  a  contract  of  marriage  with  a  woman  of 

per  verba  de  Juturo,  and  afterwards  marries  another  woman,  an  action  on 

3  case  lies  against  him  for  breach  of  his  promise.     See  2  Stra.  850  &  937; 

jr  S.  C.  in  Fitz-Gibb.  175.  275.  1  Barnard.  208.  247.  333.  2  Barnard.  12. 173. . 

176*    As  to  the  effect  of  the  26  of  G.  2.  c.  33,  on  precontracts  of  marriage, 

•note  4. — [Note  45.] 

(3)  In  L.  and  M.  the  words  qucere  de  hoc  are  added. 
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•7  H.  6.  Gard. 
118. 


*7  H.  6.  Gard. 
ti8. 


F.  N.  D.  *43- 
7H.6.  n. 


i 


And  to  if  the  gaitlian  marrieth  his  ward  to  a  woman,  and  after 
the  marriage  ia  dissolved  by  reason  of  a  precontract  (4),  yet  the 
gardian  shall  never  have  die  marriage  of  the  ward  againe. 

But  if  one  ravisheth  a  ward  from  the  lord  and  marrieth  him 
within  the  age  of  consent ;  in  that  case,  if  the  lord  taketh  again 
his  ward,  and  he  at  the  age  of  consent  disagreeth  to  the  mar- 
riage, the  lord  shall  have  the  marriage  of  him,  for  he  never  had 
it  Before. 

So  likewise,  if  the  ancestor  marrieth  his  heir  apparent,  infra 
annot  nubiles,  and  dieth,  his  heire  within  age,  the  ward  dis- 
agreeth, the  gardian  shall  have  the  wardship  of  him.  The  same 
law  it  is  in  the  same  case,  if  the  wife  dyeth  before  the  age  of 
consent,  the  lord  shall  have  the  marriage  of  the  heire. 

And  so  note  a  diversity  when  the  ward  is  married  by  the  ances* 
tor  or  by  a  ravisher,  and  when  by  the  gardian  himselfe.  [a]  For 
if  the  ancestor  marrie  his  heire  apparent  infra  anno*  ntibtlcs  and 
dyeth,  in  this  case,  if  the  marriage  be  dissolved  by  disagreement 
either  of  the  ward  or  of  his  wife,  the  gardian  shall  have  the  mar- 
riage of  him.  [b]  and  so  it  is  if  a  ravisher  marry  a  ward  infra 
annos  nubiles,  and  the  marriage  is  dissolved,  ut  supra,  the  gardein 
shall  have  the  marriage.  It  the  heire  male  in  ward  of  the  age 
of  tenne  yeares  be  married  without  the  consent  of  the  lord,  he 
may  tender  unto  the  heire  infra  annas  nubUes  a  marriage,  albeit 
he  be  so  married  ;  and  if  he  refuse,  and  agree  to  the  former  mar- 
riage, the  lord  shall  have  the  forfeiture  of  his  marriage,  as  it 
hath  beene  holden.  But  otherwise  it  is  [c]  (saith  Littleton)  where 
the  gardian  himselfe  marrieth  the  ward,  ut  supra.  And  the  rea- 
son of  the  diversitie  is,  because  in  this  case  the  gardian  had  once 
the  marriage  of  him,  but  so  had  not  he  in  either  of  the  other 
cases;  and  it  is  a  maxim  in  law  quad  dominus  non  martiabit 
pupillum  nisi  semel* 

[c]  47  E.  3.  tit.  Action  mr  le  statute,  36.  and  the  bookea  < 


«}aoE.  1. 
erd.  166* 
ia  E.  1. 
Gard.  138. 
*i  E.  3. 19. 
aoE.  3. 
Gmrd.  41. 
Temps  E.  1. 
ibidem,  i«8. 
36  H.  0.  46. 
7  H.  6.  1 1 . 
Vide  Prar. 
Re*,  cap.  6. 
13  H.  3- 
Gard.  147. 
Staouf.  Pner* 
*6,*7. 

ft]  »7  H.  & 
Gard.  11 8. 
F.N.B.143.M, 
19  E.  3.  Judge- 
ment, 103. 
46  E.  3.  1 9. 


»-It  appeareth  upon  consideration  of  all  the  bookes  fiBO."! 

aforesaid,  that  where  the  ancestor  marrieth  his  heire  ap-  [_  n/J 

parent  within  the  age  of  consent,  and  dyeth,  the  infant 

still  being  within  the  age  of  consent,  the  lord  may  take  the  infant 

(if  he  will)  into  his  possession,  ia  respect  the  infant  may  disagree 

to  the  marriage ;  and  if  the  infant  be  deteyned  from  him,  he  snail 

recover  him  in  a  writ  of  ravishment  of  ward,  and  thereupon  have 

t«TJ  7  H.  6. 1 1 .    the  infant  delivered  to  him.   [d]  But  if  the  ancestor  marrieth  his 

adjudged  in  the  heire  apparent,  infra  annos  nubile*,  and  dieth,  his  heire  being 

boofce  at  largo,    infra  annas  nubile*,  and  after  age  of  consent  the  heire  agreeth  to 

the 


(4)  It  seems  that  precontract  is  now  no  longer  a  cause  for  dissolving  a 
marriage  in  England ;  for  it  appears  impliedly  taken  away  by  26  G.  a.  c.  33, 
which  enacts,  that  there  shall  be  no  suit  in  the  ecclesiastical  court  for  com- 
pelling  the  celebration  of  marriage  by  reason  of  any  contract,  whether  per 
verba  deprasenti,  or  per  verba  dejuturo,  entered  into  after  the  05th  of  March 
1754.  It  is  observable,  that  the  statute  mentions  contracts  of  marriage  by 
Juiure  as  well  as  those  by  present  words;  but  notwithstanding  this,  it  is  for 
from  being  clear,  that  matrimony  could  ever  be  compelled  in  the  ecclesiastical 
court  on  a  contract  of  the  former  kind  otherwise  than  by  admonition,  and 
probably  it  was  included  in  the  statute  merely  from  caution.  See  2  Stra.938. 
—[Note  46.]  ' 
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the  marriage,  neither  the  king  nor  the  lord  shall  hare  the  mar- 
riage, for  now  it  is  a  marriage  ab  initio,  and  there  neede  no  other 
marriage. 

Sect.  106. 

J  N  the  same  manner  it  is,  if  the  gardian  marry  him,  and  the  wife  die, 
the  infant  being  within  the  age  of  14  yeares  or  21. 

'pHIS  Littleton  addeth,  because  he  spake  in  the  case  next 
before  of  a  disagreement  by  the  infant.  Here  he  saith,that 
if  the  wife  dye,  the  infant  being  within  the  age  of  consent. 


Sect.  107. 

A  ND  that  such  an  infant  may  disagree  to  such  marriage,  when  he 
comes  to  the  age  of  14  yeares,  it  is  proved  by  the  words  of  the  statute 
of  Merton,  cap  6.  which  saith  thus: 

De  dominis  qui  maritaverint  illos  quos  habent  in  custodia  sua,  villanis, 
vel  aliis,  sicut  burgensibus,  ubi  disparagentur,  si  talis  hseres  fuerit  infra 
14  annos,  et  talis  aetatis  qu&d  matnmomo  consentire  non  possit,  tunc  si 
parentes  illi  conquerantur,  dominus  amittat  custodiamillam  usque  ad 
aetatem  heeredis,  et  omne  commodum  quod  inde  receptum  fuerit,  con-' 
▼ertatur  ad  commodum  heeredis  infra  eetatem  ezistentis,  secundum  dis- 
positionem  barentum,  propter  dedecus  et  impositum.  Si  autem  fuerit 
14  onset  ultra,  qu&d  consentire  possit  ettali  matrimonio  consenserit, 
nulla  sequatur  poena. 

And  so  it  is  proved  by  the  same  statute,  tliat  there  is  no  disparagement, 
but  where  he  which  is  in  ward  is  married  within  the  age  of  14  yeares. 


a  ^FH  E  statute  of  Merton?  So  called  because  the  parliament 
was  holden  at  Merton* 

"And  that  such  infantmay  disagree,  8fc.it  is  proved,  fyc"  Note, 
the  time  of  disagreement  is  set  downe  by  act  of  parliament,  and  Merton,  ca.  6. 
so  observed  by  Littleton,  who  seekes  no  other  proofe  therein  than 
by  the  law  at  England. 

"  Ubi disparagentur."  Disparagement, disparagatio, commeth 
of  the  verbe  disparago,  and  that  of  dispar  and  ago. 

Now  it  is  necessarie  to  be  understood,  what  disparagements 
^Vere  be  for  the  which  the  heire  may  refuse. 

And  of  such  disparagements  there  be  foure  kindes. 

The  fast,  propter  vitium  animi ;  as  an  ideot,  non  compos  mentis, 

lunatique,  &c.  (1). 

The 


(l)  The  15  G.  a.  c.  30,  annuls  the  marriages  of  all  persons,  who,  after  being 
and  lunatics  on  inquisition  by  commission  under. the  great  seal,  or  aftev 

being 


1 
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Tlww&cm^  propter  mtimm  sanguinis;  as,  l.aTillein:  *.bur~ 
Bracton,  lib.  t .  gensis :  3.  the  sonne  or  daughter  of  a  person  attainted  of  treason 
fo}:  9*.  or  felony,  albeit  pardoned,  for  the  blood  is  corrupted :  4.  a  bas- 

fETm).0!.        ***&'•  5.  an  alien  or  the  childe  of  an  alien.  Bur  gensis  \& 
cap.  i«. "  *  man  of  trade,  as  an  haberdasher,  a  &*  draper,  or  the  T  gQa  ~j 

Mirror,  cm.  a.      like  (and  this  agreeth  with  the  civill  law,  Patricii  cum  [_   D     I 
*|*U  >7«  plebeiis  matrimonia  ne  contrahant)  whereof  Glanvill 

v!v?(L  ~  speaketh  thus :  Si  verhfuerUJUius  burgensis,  aHatem  habere  tunc 
^ugb^of  Sigitur,  auando  discic*  sc&rit  dJarios  numerate,  etpannos 
Neril  married  ulnare,  et  alia  paterna  negotia  similiter  cxercere. 
to  the  tonne  of  The  third,  propter  vitium  corporis ;  as,  first,  de  membris9  having 
u!^  aftW?"  kut  one  hand,  one  foot,  one  eye,  Ac.  ;  secondly,  deformitie,  as 
attainder!   "      to  ^°°^e  w^"^^  a  creeple,  halt,  lame,  decrepit,  crooked,  &&; 

thirdly,  privation,  as  blind,  deafe,  dumbe,  &c ;  fourthly,  disease 
horrible,  as  leprosie,  palsie,  dropsie,  or  such  like  diseases ;  fifthly, 
great  and  continuall  infinnitie,  as  a  consumption,  and  suchlike; 
sixthly,  impotency  to  have  children  in  respect  either  of  age  past 
children,  or  so  tender  yeares  as  there  is  too  great  dispantie,  or 
for  natural!  disabiHtie  or  impediment,  or  such  like ;  seventhly, 
defloured  of  her  virginity. 

The  fourth  kinde  of  disparagement  was  propter  jacturam  privt- 
1  E.  6.  cap.  is.  legU9  8fc.  as  to  marry  the  heire  to  a  widow,  whereby  he  should  by 

reason  of  the  bigamie  have  lost  the  benefit  of  his  cleargie,  where- 
r  _.  ._. .  «_.  by  he  might  save  his  life ;  but  now  the  exception  of  bigamie  in  that 
109.  case  is  ousted  by  the  statute  (1 ).    And  Littleton  saith,  [d]  that 

P.  N.  B.  149.  there 

being  committed  to  the  care  of  trustees  by  act  of  parliament,  shall  marry 
without  the  chancellor's  declaring  them  of  sane  mind.  Before  this  act  there 
could  be  no  doubt  as  to  the  validity  of  the  marriages  of  lunatics,  where  it 
could  be  clearly  proved,  that  they  were  married  in  their  lucid  intervals.  One 
should  think,  that  there  could  be  as  little  room  to  doubt  their  incapacity  of 
contracting  marriage  whilst  in  an  actual  state  of  insanity,  if  our  books  were 
not  remarkably  silent  on  the  subject,  and  it  was  not  also  said,  that  by  our  law 
an  idiot  a  nativttatey  in  whom  the  general  incapacity  of  making  contracts  ap- 
pears to  form  as  strong  an  objection  as  occurs  in  the  case  of  a  madman,  may 
consent  to  marriage.  This  doctrine,  as  to  idiots,  however  strange  it  may 
appear,  is  mentioned  as  a  point  adjudged  in  one  case,  and  seems  confirmed  by 
allowing  dower  to  the  wife  of  an  idiot,  and  by  questioning  the  right  of  an 
idiot's  husband  to  courtesy  merely,  where  on  account  of  an  office  finding  the 
wife's  idiotcy  and  the  descent  of  land  to  her  after  the  marriage,  it  is  appre- 
hended that  there  is  a  concourse  of  titles  between  the  king  and  the  husband. 
See  1  Ro.  Abr.  357,  and  ante,  fol.  30.  b.  and  note  2,  there.  By  the  Roman 
law,  persons  continually  mad,  lunatics,  except  during  the  intervals  of  sanity, 
and  idiots,  were  all  equally  incapable  of  marriage.  See  Brouwer.  de  Jur.  Con- 
nubior.  lib.  3.  cap.  4. — [Note  47.] 

(1)  The  word  bigamy  is  frequently  used  to  describe  the  crime  of  marrying 
a  second  wife  during  the  life  of  the  first ;  but  the  proper  name  for  this  offence 
in  our  law  is  polygamy,  and  with  us  a  bigamist  is  a  man  who  either  marries 
a  widow,  or  after  the  death  of  his  first  wife  marries  a  second  time,  in  conse- 
quence of  which  he  formerly  could  not  claim  the  benefit  of  clergy.  This  de- 
nial of  the  benefit  of  clergy  to  bigamists  was  in  consequence  of  some  ancient 
Sapal  constitutions  and  canons  of  councils  against  admitting  bigamists  into 
oly  orders ;  a  prohibition,  which,  however  speciously  defended  by  texts  of 
scripture,  wholly  originated  from  the  injurious  policy  of  the  church  of  P^oie, 
in  discouraging  the  marriages  of  the  clergy,  and  led  the  way  to  the  complete, 
establishment  of  celibacy  amongst  them.  See  Levit.  c.  21.  v.  13,  14.  1  Tim. 

c.  3. 
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there  be  many  other  disparagements  which  are  not  specified  in 
the  said  statute,  for  those  .  two  mentioned  are  put  but  for 
examples.  In  a  word,  it  must  be  competent  maritagium  absque 
disparagatione. 

"  Si  talis  hares Juerit  infra  14  annos,  et  talis  eetatis  quod  ma- 
trimonio  consentire  nonpossit,  fyc."  Note,  albeit  the  ward,  where 
he  is  disparaged,  may  disagree  at  his  age  of  fourteene  yeares, 
yet  the  law  doth  so  abhorre  the  odious  dealing  of  the  gardian,  to 
whom  the  custody  of  the  heire  is  committed,  and  his  horrible 
profanation  of  honourable  marriage,  the  only  ligament  of  men's 
inheritances,  as  it  inflicteth  a  great  punishment  upon  the  lord 
in  this  case,  albeit  the  marriage  be  not  perfect,  but  avoydable  by 
disagreement. 

"  Tunc  si  parentes  Uli  conquerantur"  Littleton  in  the  next 
Section  expoundeth  these  words  in  this  manner,  viz.  Si  parentes 
conquerantur,  i.  e.  si  parentes  inter  eos  lament  entur,  xvhtch  is  as 
vtuch  as  to  say9  as  if  the  cousins  of  such  infant  have  cause  to  make 
lamentation  or  complaint  for  the  shame  done  to  their  cousin  so 
disparaged,  which  m  manner  is  a  shame  to  them.  Parens  est 
nomen  generale  ad  ornne  genus  cognationis*  See  more  of  this  in 
the  next  Section. 

"  Dominus  amittat  custodiam  illam  usque  ad  cstatem  hceredis,  et 
ornne  commodum  quod  inde  receptumfuerit  convertatur  ad  com" 
modum  haredis,  Jfc"    Here  followeth  the  penaltie. 

First,  amittat  custodiam,  that  is,  the  whole  benefit  of  the  ward- 
ship. But  in  this  case  if  the  gardian  hath  granted  the  wardship 
of  the  land  to  another  bondjide,  and  after,  the  heire  is  disparaged, 
the  grantee  shall  not  forfeit  his  interest ;  for  the  statute  is,  dominus 
"amittat  custodiam. 

Secondly,  et  ornne  commodum  quod  inde  receptumjuerit  conver- 
totur  ad  commodum  haredis  secundum  dispositionem  parentum. 

These 

c.  3.  v.  12.  Summa  Concil.  per  Mirand.  fol.  4.  a.  119.  a.  168.  b.  330.  b. 
Bingh.  Antiq.  Christ.  Ch.  b.  4.  c.  5.  Tayl.  Elem.  Civ.  L.  295,  and  the  word 
Bigamus  in  the  index  to  the  Corp.  Jur.  Canon,  ed.  Pithaeor.  However,  the 
exclusion  of  bigamists  from  the  benefit  of  clergy  was  not  entirely  accomplished, 
till  the  council  of  Lyons  ended  the  doubts  which  before  prevailed,  by  positively 
declaring  bigamists  omni privUegio  clericali  nudatos.  It  appears,  that  this  con- 
stitution was  immediately  received  in  England;  for  the  statute  of  4  E.  1.  de 
bigamis  takes  notice  of  it,  and  explains  how  it  should  be  construed,  by  directing 
that  it  should  be  understood  to  comprehend  bigamists  before,  as  well  as  those 
who  became  so  after.  See  4  E.  1.  c.  5.  2  Inst.  273.  2  Hal.  Hist.  PI.  C.  372. 
%  Hawk.  PI.  C.  b.  2.  c.  33.  s.  5.  and  Barringt.  on  Ant.  Stat  2d  ed.  73.  When 
the  benefit  of  clergy,  by  being  allowed  to  all  who  could  read,  was  extended  to 
laymen  as  well  as  persons  in  orders,  the  reason  for  ousting  bigamists  of  clergy 
k  great  measure  ceased ;  but  notwithstanding  this,  the  exception  of  bigamy 
Atotinued  till  it  was  taken  away  by  the  statute  of  Edw.  6. — The  pointing  out 
ttactly  the  appropriated  sense  of  the  word  Jbigamy  in  our  law  was  the  more 
Necessary,  because  very  sensible  writers  have  been  inattentive  to  it.  We  find 
fc  remarkable  instance  of  this  in  the  quarto  edition  of  the  Statutes,  the  editor  of 
winch,  m  a  note  on  the  4  E.  1 .  c.  5,  refers  to  the  1  Jam.  1 .  c.  1 1 ,  as  making 
Agamy  a  felony  — [Note  48.] 

See  further,  1  Woodties.  Lee.  425.  and  1  East,  P.  C.  464. 
l,       Vol.  I.  Z 
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These  words  are  expounded  by  Littleton,  which  needeth  no  for* 
ther  explanation.  Now  where  readers  upon  this  statute  have  pat 
a  case,  that  if  the  tenant  hath  issue  a  daughter,  his  wife  ewcmf 
witn  a  sonne  and  dieth,  the  lord  doth  disparage  the  daughter 
before  the  age  of  twelve  yeares,  the  sonne  is  borne,  the  daugh- 
ter disagrees,  the  sonne  dieth,  the  daughter  within  the  age  of 
Vide  the  Second  fourteene,  she  shall  be  in  ward  againe:  This  case  is  not  war* 
Part  of  the  In-    nmted  by  this  statute,  for  this  statute  extends  not  to  the  heba 

Merton,  c.5.6.     ei??T  ,  ,,  „     ,.„      , 

35  H.  6. 53.  If  the  tenant  make  a  lease  to  A.  for  life,  the  remainder  to  B.  n 

(9  Co.  137.)       fee,  the  tenant  for  life  surrenders  upon  condition,  B.  dieth,  ha 

heire  within  age,  the  lord  disparages  the  heire,  tenant  for  life 

entreth  for  the  condition  broken  and  dieth,  the  heire  shall  be 

out  of  ward,  for  that  he  claimeth  as  heire  to  one  man.  But  if  after 

the  disparagement  lands  descend  from  another  ancestor  to  the 

ward  so  disparaged,  he  shall  be  in  ward  for  those  lands. 

If  two  joyntenants  be  of  a  ward,  and  the  one  disparages)* 

the  heire,  both  shall  lose  tlie  wardship,  for  the  words  be  dsmm 

commodum,  Sfc. 

Britton,  fol.  1 69.       "  Si  autemfuerit  1 4  annorum  et  ultra,  fyc.  nuUa  sequaturpam." 
acc*  By  which  it  appeareth  (as  Littleton  observeth),  that  there  u  00 

disparagement  but  where  the  ward  is  married  .within  the  age  of 

fourteene. 


Sect.  108. 

A/'O  TJE,(  a)  it  liath  beene  a  question,  how  these  words  shall  be  understood 
(Si  parentes  conquerantur).  And  it  seemeth  to  some,  who  consider-  1 
ing  the  statute  of  Magna  Charta,  which  willeth,  qu5d  heeredea  mariten- , 
tur  absque  disparagatione,  &c.  upon  which  this  statute  of  Merton  trpot 
this  point  is  founded,  (1)  that  no  action  can  be  brought  upon  this  statute) 
(2)  insomuch  as  it  was  never  seene  or  heard,  that. any  action  was  brought 
upon  the  statute  of  Merton  for  this  disparagement  against  thegardianfor , 
the  matter  aforesaid  (3),  Sfc.  and Af  any  action  might  have  beene  brought 
for  this  matter,  it  shall  be  intended  that  at  some  time  it  would  have  bee** 
put  in  ure  (il  serra  entendue  ascun  foits  (4)  estre  mise  en  lire.)  And  note(z), 
that  these  words  shall  be  understood  thus,  Si  parentes  (Et  nota,  que  ceur 
parolx  serront  entendes  (6),  Si  parentes)  conquerantur,  id  est,  si  pa~| 
rentes  inter  eos  lamententur,  which  is  as  much  as  to  say  (lamententur,  que 
(7)  est  taunt  a  dire),  as  if  the  cousins  of  such  infant  have  cause  to  make 
lamentation  or  complaint  amongst  themselves,  for  the  shame  done  to  their 

cousin 

•  Alt  the  notes  below  are  in  ftl,a.(fthe  131%  and  14th  editions.  I 

(a)  See  2  Sid.  170,  where  the  authenticity  of  this  section  is  questionable. 

(1)  *  that  no  action  can  be  brought  upon  this  statute,  not  in  L.  and  M. 

(2)  *  as  it  seems,  fyc.  in  L.  and  M. 

(3)  *jbr  the  matter  aforesaid,  not  in  L.  and  M. 

(4)  *  per  comen  presumption  devaunt  ceux  heurez  instead  c/entendu  asci 
foits,  in  L.  and  M. 
..  (5)  *  And  note  not  in  L.  and  M.  ** 

(6)  *  en  tiel  maner,  in  L.  and  M. 

(7)  *  ou  instead  of  que  in  L.  and  M. 
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cousin  so  disparaged^  which  in  manner  is  a  shame  to  them,  then  may  the 
next  cousin,  to  whom  the  inheritance  cannot  descend,  enter  and.  oust e  the 
gardein  in  chivalrie.  And  if  he  will  not,  another  cousin  of  the  infant 
may  doe  this,  and  take  the  issues  and  profits  to  the  use  of  the  infant,  and 
of  this  to  render  an  account  to  the  infant  when  he  comes  to  his  full  age. 
Or  otherwise  the  infant  within  age  may  enter  himself,  and  ouste  the 
gardein,  frc.     Sed  quaere  de  hoc. 


K-] 


"  rfHE  I*"*"**  of  Magna  Charta"  9  H.  3. 

Though  it  be  in  forme  of  a  re**  charter,   yet  (2  Imt- *•) 
being  granted  by  assent  and  authorise  of  parliament  Vide  8  Co.  the 
Littleton  here  saith  it  is  a  statute.  Prince's  case. 

This  parliaraentarie  charter  hath  divers  appellations  in  law. 
Here  it  is  called  Magna  Charta,  not  for  the  length  orlargecesse 
of  it,  (for  it  is  but  short  in  respect  of  the  charters  granted  of 
private  things  to  private  persons  now  a  dayes  being  (elephan- 
tine charta,)  but  it  is  called  the  great  charter  in  respect  of  the 
great  weigh tinesse  and  weightie  greatnesse  of  the  matter  con- 
tained in  it  in  few  words,  being  the  fountaine  of  all  the  funda- 
mental! lawes  of  the  realme;  and  therefore  it  may  truly  be  said 
of  it,  that  it  \&  magnum  in  parvo.  It  is  in  our  bookes  called  Charta 
Libertatum,  et  Communis  Libertas  Anglia,  or  Libertates  Anglia,  Breton,  414. 
Charta  de  Libertatibus,  Magna  Charta,  fyc.     And  well  may  the  p^ia^lib  Q 
lawes  of  England  be  called  Libertates,  quia  Liberos  fociunt.  Cap.48.Sclib.3. 
Magna foot  quondam  Magna  reverentia  Charta.  cnp.  3. 

1  Mirror,  cap.  a.  sect.  18.    Brit.  (ol.  177.  b. 

This  statute  of  Magna  Charta  is  but  a  confirmation  or  resti- 
tution of  the  common  law,  as  in  the  statute  called  Confirmatio 
Chartarum  anno  25  E.  1,  it  appeareth  by  the  opinion  of  all  the  25  E.  1. 
justices;  and  in  5  H.  3.  tit.  Mord.  53,  Magna  Charta  is  there  5H.3-M0rd.53. 
vouched ;  for  there  it  appeareth  that  king  John  had  granted  the   *  g  l£lg  ""£ 
like  charter  of  renovation  of  the  ancient  lawes. 

This  statute  of  Magna  Charta  hath  beene  confirmed  above 
thirty  times  and  commanded  to  be  put  in  execution.     By  the 
statute  of  25  E.  1 .  cap.  2,  judgements  given  against  any  points  of  25  E.  1.  ca.  a. 
the  charters  of  Magna  Charta,  or  Charta  de  Forestd,  are  adjudged 
void.     And  by  the  statute  of  42  E.  3.  c.  1,  if  any  statute  be  4a  £.3.  ca.  1. 
made  against  either  of  these  charters  it  shall  be  void. 


a 


tQ  1  "1         Upon  the  statute  of  Magna  Charta  the  statute  of 
"  •*■  •  I  Merton  is  founded  upon  K3*  this  point,  viz.  Quod  hare' 
b.  J  des  maritentur  absque  disparagatione  (1)." 

"  Founded?  So  as  Magna  Charta  is  the  foundation  of  other 
acts  of  parliament.  This  act  extended  as  well  to  females  as  to 
males. 

"  No  action  can  be  brought  upon  this  statute,  insomuch  as  it  teas 
,  never  seene  or  heard,  fyc.    And  if  any  action  might  have  beene 

brought  for  this  matter,  it  shall  be  intended  that  at  some  time  it 

toouta  have  beene  put  in  urc? 
t  Hereby 


(1)  See  9  Hen.  3.  c.  6. 
z  2 
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Vide  Petitiones       Hereby  it  appeareth  how  safe  it  is  to  be  guided  by  judicial 

coram  domino  presidents,   the  rule  being  good,    Periculosum  cxistim,  fid 

mSt^fol*1!*"  bonorum  virorum  non  comprobatur  cxemplo.    And  as  usage  is 

18  E-i.  *  g°°d  interpreter  of  lawes,  so  non  usage  where  there  is  no 

99  H.  6. 39.  example  is  a  great  intendment  that  the  law  will  not  beareit; 

per  Aihtou.  for,  saith  Littleton,  if  any  action  might  have  beene  grounded 

6£lis.Dier,«99.  upon  gucn  roatter>  jt  ghall  be  intended,  that  sometime  it  should 

aaElU.1  Dier.  have  been  Put  in  *r*[*h  Not  that  an  act  of  P*riiam?nt  b7 
Nullum  breve  n0D  U9er  °*n  be  antiquated  or  lose  his  force,  but  that  it  may 
de  errure  de  ju-  be  expounded  or  declared  how  the  ace  is  to  be  understood. 

dicio  in  5.  parr. 

aaia  nullum  brerc  rrpetitur.  3  E.  3.  50.  11  H.  4. 7.  nnd  38.  Vide  le  statute  de 
Mariebridgc,  cap.  27.  In  cutiodu  pareutum.  [a  Cro.  Jac.  478.  Sir.  12 1.  Putt. 
ii$*  *•    4  lost.  76-J 

"  Sivarentes  conquerantur"  Of  this  sufficient  hath  beene 
-said  before. 

M  If  the  cousins.'9  Here  Littleton  expoundeth  parents  to  be 
"his  cousins,  under  which  name  of  cousins  Littleton  includeth 
uncles  and  other  cousins,  who  when  the  father  is  dead  are 
in  loco  parentum. 

"  Have  cause  to  make  lamentation,  <fc."  Note,  if  they  hate 
cause  to  make  lamentation,  it  sufficeth,  though  they  never 
complaine. 

*"  For  the  shame  done  to  their  cousin."  For  when  their  cousin 
is  disparaged  in  his  marriage,  it  is  not  only  a  shame  and  innnne 
to  the  heire,  but  in  him,  to  all  his  bloud  and  kindred. 

"  Then  may  the  next  cousin,  to  tohom  the  inheritance  cannot 
descend,  enter  and  ouste  the  gardein  in  chivalrie." 

This  is  worthy  the  observation,  for  the  words  of  the  statute 
are  generall,  secundum  dispositionem  parentum,  and  the  con- 
struction thereof  shall  be  according  to  the  reason  of  the  com- 
mon law ;  for  the  next  cousin,  to  whom  the  inheritance  cannot 
descend,  shall  enter  and  ouste  the  gardian,  and  shall  be  in 

place  of  a  gardian,  as  it  is  in  case  of  a  gardian  in  socage. 

w  And 

(3)  In  the  famous  case  of  Ashbv  and  White,  in  which  the  question  was, 
whether  an  action  on  the  case  would  lie  against  a  returning  officer  for  refusing 
a  vote  at  the  election  of  a  .member  of  parliament,  one  objection  made  to  the 
action  was,  that  it  was  of  the  first  impression  :  and  the  words  of  Littleton,  m 
explaining  why  any  action  could  not  be  maintained  on  the  statute  of  Merton 
against  a  guardian  for  disparagement,  were  much  relied  upon  by  judge  Pow^s 
as  an  authority  directly  in  point  But  lord  chief  justice  Holt  answered  this 
objection  by  citing  many  instances  of  allowing  new  actions ;  and  therefore  m 
this  particular  judge  Powell  concurred  with  Holt,  though  they  differed  on  the 
principal  question.  See  2  L.  Raym.  944.  946.  and  957.  It  might  also  have 
been  observed,  that  Littleton  is  only  stating  the  opinion  of  others,  and  that 
he  concludes  with  a  qu&re ;  and  further,  that  in  the  case  put  by  him  the  question 
was  merely,  whether  the  proper  remedy  was  by  action  or  by  entry*  How-  ^ 
ever,  it  must  be  confessed,  that  the  novelty  of  an  action  may  frequently  be  -j 
fairly  urged  as  a  strong  presumptive  argument  against  its  lying ;  more  parti- 
cularly where  the  right,  which  is  the  foundation  of  the  action,  is  admitted, 
and  the  mode  of  reuef  is  the  only  thing  controverted,  as  was  the  case  in 
Ashby  and  White.— [Note  49.] 


i 
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it 


"  And  if  he  mil  not,  another  cousin  of  the  infant  may  doe  this 
Still  pursuing  the  reason  of  the  common  law  in  case  of  gardian 
in  socage. 

"  And  take  the  issues  and  profits  to  the  use  of  the  infant,  Sfc" 
This  is  so  evident  as  it  needeth  no  explication. 

"  Or  otherwise  the  infant  xvithin  age  may  enter  himself  and 
ouste  the  gardein?  If  none  of  the  cousins  aforesaid  will  enter, 
then  the  heire  himself  may  enter ;  in  all  which  the  reason  of  the 
common  law  is  pursued.  But  what  if  the  heire  be  disparaged, 
and  the  next  of  kin  doth  enter,  and  when  the  heire  commeth  to 
14  he  agreetli  to  the  marriage;  yet  shall  not  this  give  any  advan- 
tage to  the  lord,  for  that  he  had  lost  the  wardship  before* 


[82]  &  Sect.  109. 

s 

0 

A  LSO,  there  be  many  and  divers  other  disparagements  ,  Ante  ^  a  \ 
which  are  not  specified  in  the  same  statute.  As  if  the 
heire  which  is  in  ward  he  married  to  one  which  hath  but  one  foot,  or  but 
one  hand,  or  which  is  deformed,  decrepit,  or  having  some  horrible  disease, 
or  great  and  continuall  infirmities  and  fifhe  be  an  heire  male  J  if  he  be 
married  to  a  woman  past  the  age  of  childe-bearing.  And  there  be  other 
causes  of  disparagement ;  but  inquire  of  them,  for  it  is  a  good  matter  to 
understand. 

Of  this  sufficient  hath  been  said  before. 


• 


Sect.  110. 

AND  of  heires  males  which  be  within  the  age  of  21  yeares  after  the, 
decease  of  their  ancestor  and  not  married,  in  this  case  the  lord  shall 
have  the  marriage  of  such  heire,  and  he  shall  have  time  and  space  to  tender 
to  him  covenabie  marriage  without  disparagement  within  the  said  time  of 
21  yeares.  And  it  is  to  be  understood,  tliat  the  heire  in  this  case  may 
chuse  whether  he  will  be  married  or  no ;  but  if  the  lord,  which  is  called 
guardian  in  chivalry,  tenders  to  such  heire  covenabie  marriage  within  the 
age  of  21  yeares  without  disparagement,  and  the  heire  refuseth  this,  and 
doth  not  marrie  himself e  within  the  said  age,  then  the  gardein  shall  have 
the  value  of  the  marriage  of  such  heire  mate.  Hut  if  such  heire  marrieth 
himself  within  the  age  of  21  yeares  against  the  will  of  the  gardein  in 
skivairie,  then  the  gardein  shall  have  the  double  value  of  the  marriage  by 
ce  of  the  statute  of  Merton  aforesaid,  as  in  the  same  statute  is  more 
at  large  comprised 

+:  HHO  tender  to  him  covenabie  marriage,  fyc."     But  it  is  in  the  6  Co.  70.  I*._ 
t  ~  Section  of  the  lord,  whether  for  the  single  value  the  lord  vw^ritu*' 

fd.  160.    (5  Co.  1 37.) 

z  3  will 
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will  tender  a  marriage  or  no,  for  he  shall  hare  the  single  value 

without  any  tender  ( i ). 
Stat,  de  And  of  this  there  needeth  no  other  explication.    The  value  of 

Mertoo,  cap.  6.  the  marriage  of  such  an  heire  is  according  to  the  valuation  by 
18  £.  3. 18.      lawfiill  triall,  or  as  much  aa  another  had  before  offered  to  giro 

for  the  same  without  fraud  and  covyn. 

u  The  heire  in  this  case  may  chuse  whether  he  toUl  be  married  or 
no>  Sfc"  And  so  on  the  other  side,  though  there  be  a  tender  made 
of  a  covenable  marriage  without  disparagement,  yet 
the  heire  may  refuse,  for  in  eyerie  marriage  *f*  there  p82. 1 
must  be  a  free  consent.  L  b.  J 

■  "  If  such  heire"  That  is,  if  such  an  heire  to  whom  a  tender 
hath  Seen  made  by  the  lord,  and  by  whom  a  refusal!  hath  beene 
made ;  if  such  an  heire  afterwards  marrieth  another  within  age, 
he  shall  forfeit  double  the  value ;  but  if  he  before  any  tender 
marrieth  himself©  within-  age,  he  shall  pay  but  the  single  value 
of  the  marriage. 

Neither  the  single  value  nor  the  double  value  shall  be  reco- 
vered against  the  heire  but  after  his  full  age ;  but  for  both  these 
the  lord  hath  a  double  remedie,  viz.  an  action,  as  is  aforesaid; 
or  the  lord  may  retaine  the  land  after  full  age  for  his  satisfaction 
of  both,  with  tins  difference,  that  in  the  case  of  the  single  value 
Sut.dcMtrton,  the  taking  of  the  profits  shall  not  be  accounted  parcell  of  the 
cup. 6.  *E.  a.    value,  but  as  a  gage  or  pledge  till  the  heire  do  satisfy  him  of 

43°.  "aE?™  tne  *™$e  value  '*  DUt  in  case  °f tlie  double  value,  the  perception 

ibid.  37.  *  of  the  profits  shall  be  taken  in  satisfaction  of  the  double  value; 

16  E.  3.  for  the  statute  of  Merton,  which  giveth  the  forfeiture,  saito, 

8ljjd;,14'  fl  Dominus  teneat  terram%  SfC.  per  tantum  tempus  quod  inde percipert 

Tem  »3E  1  P°s*iL  duplicem  valorem  maritagii :  which  words  (quod  inde,  SfC.) 

ace.  sur  I'cstat.  prove  that  the  taking  of  the  profits  shall  go  in  satisfaction :  but 

43  E.  3.  21.  m  case  of  the  single  value,  until  1  the  heire  doth  satisfie  the  lord 

97  II.  8.  4.  of  the  same. 

Statute  de  Mer-       No  forfeiture  of  marriage  is  given,  by  the  said  statute  of  Merton, 

35  fLo*!  lit.  °^  an  ^e*re  ^ema'e>  as  appeareth  by  the  said  act ;  neither  at  the 

Gard.  71.   "  common  law  could  the  lord  have  holden  the  land  of  the  heire 

6  Co.  71 .  Lord  female  after  fourteene  yeares  for  the  value. 
Darcie'i  caie. 


Sect.  111. 

j£  LSO,  divers  tenants  hold  of  their  lords  by  knights  service,  and  yet 
they  hold  not  by  escttage,  neither  shall  they  pay  escttage;  as  they 
which  hold  of  their  lords  by  castle-ward,  that  is  to  say,  to  ward  a  tower  of 
the  castle  of  their  lord,  or  a  doore  or  some  other  place  of  the  castle,  upon 
reasonable  warning,  when  their  lords  heare  that  the  enemies  will  come,  or 
<ire  come  i&  England,  And  in  many  other  cases  a  man  may  hold  fly,. 
knight's  service,  and  yet  he  holdeth  not  by  escuage,  nor  shall  pay  escuage*] 

as 


(1)  This  point,  which  before  lord  Coke's  time  appears  to  have  been  doubtful, 
was  adjudged  in  the  case  of  Palmer  and  Wilder,  and  again  in  lord  Darcie's, 
case,     bee  the  former  case  in  5  Co.  1 36.  b,  and  the  latter  in  6  Co.  70.  b. 
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as  shall  be  said  in  the  tenure  by  grand  serjeantie.  But  in  all  cases  where 
&  man  holds  by  knight's  service,  this  serviccdraweth  to  the  lord  ward  and 
marriage. 

t€  J2Y  castle-ward,  xoardum  castri,  seu  castel-gardum,  seu  castri-  4  Co.  88.  in 

gardum"  He  lhat  holdeth  by  castle:gard,holdeth  by  knight's  Lattrell's  case, 
service,  but  not  by  escuage ;  for  escuage  is  due  when  the  King  £  Co*  ?°-  a- 
maketh  a  voyage  royall  out  of  the  realrae  (as  hath  beene  said)  7J^^m%CMe' 
and  the  tenant  maketh  default;  but  castle-gard  is  to  be  done  Gard.  195. 
within  the  realme,  and  without  any  voyage  royall. 

Also  a  certaine  tearmeis  appointed  for  the  service  of  the  tenant 
that  holdeth  by  escuage,  but  no  certaine  tearme  by  law  for  him 


Mag. 

cap.  19. 
qoVV.  i.cap.7. 
Bract,  lib.  5.  fol.  363.    Fie  to,  lib.  a.  cap.  43. 

*  To  ward  a  tower  of  the  castle,  Sfc"  A  tower,  or  a  doore,  or 
a  bridge,  or  a  sconce,  or  some  other  certaine  part  of  the  castle ; 
for  the  tenure  must  be  certaine.    And  this  may  be  done  by  the  Magna  Charta. 
tenant  himselfe  or  his  deputie.  cap.  20. 

"  Of  their  lord,"    For  it  cannot  be  of  a  castle  of  another. 

Lord  and  tenant  by  castle-gard,  the  lord  granteth  over  his  /^  j^  ^br. 
seigniory  to  another,  [a]  the  castle-gard  is  gone,  because  the  513.) 
grantee  hath  not  the  castle,  [b]  For  the  same  reason  it  is,  that  if  [*]  Temps  E.  3. 
one  holdeth  of  me,  as  of  my  manor  of  D.  by  fealtie  and  suit  of  tlt- Ass.  399* 
court,  if  I  grant  over  the  services  of  this  tenant,  the  suit  is  gone,  ^l8S  **[*1  * 
because  the  grantee  hath  not  the  manor,     [c]  But  if  the  castle  [A]  17  E.  3. 
be  wholly  ruinated,  si  castrum  sit  penitus  dirutum,  yet  the  tenure  65.  72. 
remained)  by  knights  service,  and  it  goeth  in  benefit  of  the  4  E-  3;4*- 
tenant,  as  to  the  garding  of  the  castle,  untill  it  be  reedified.  But  t„t*dft  c«*e 
ward  and  marriage  belongeth  to  the  lord  in  the  meane  time.   For  g  h.  8. 
Littleton  in  the  end  of  this  Section  putteth  it  for  a  generall  rule  Bendloe's  and 
in  all  cases  where  a  man  holdeth  by  knight's  service,  it  draweth  Capei's  case. 
ward  and  marriage.  4  E.  3-  55- 

If  the  tenant  make  default  in  garding  of  the  castle,  the  lord 
may  distreine  for  it,  and  recover  satisfaction  in  dammages. 

"  Upon  reasonable  naming"  This  warning  must  be  given  by 
the  lord  or  some  other  for  him,  and  the  tenant  need  not  to 
stirre  until  he  have  such  warning. 

"  Enemies"  Which  is  to  be  understood  of  any  manner  of 
enemies  whatsoever.  And  though  Littleton  speakes  of  enemies, 
yet  it  seemeth  that  lo  keep  a  castle  in  time  of  insurrection  and 
rebellion  (albeit  in  proprietie  of  speech  rebels  are  no  enemies)  is 
a  tenure  by  knight's  service.   Vide  Hill.  8  is.  1.  Midd.  Rott.  86. 

**  WSl  come"    For  preparation  is  to  be  made  upon  warning 

ore  the  enemie  be  come  indeed  into  England.  This  appeareth 

be  in  time  of  hostiiitie  and  warre,  or  for  preparation  therefore. 

it  a  tenure  to  keepe  a  castle  in  time  of  peace  only  is  no  knight's 

rvice. 

If  the  tenant  by  castle-gard  doe  serve  the  king  in  his  warre,  he 
all  be  discharged  against  the  lord,  according  to  the  quantitie  (a  Ro.  Abr. 
'      the  time  that  he  was  in  the  king's  host.  505.) 

z  4         .  .  f  fa* 
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Fkta,  lib.  i.  Fteta  speaketh  of  an  old  word  called  nardnite,  and  (sahh  he) 

cap.  4««#  significat  quietanciam  misericordia,  in  cam  quo  non  invencrd 

quis  hominem  ad  wardamjaciendam  in  castro. 

•  It  ahould  be  cap.  47- 

Sect,  112. 

ydND  if  a  tenant  which  holdeth  of  his  lord  by  the  service  of  a  whole 
^  knight's  fee  dieth,  his  heire  then  being  of  full  aae,  scil.  of  21  yeares, 
then  the  lord  shall  have  100  s.  for  a  relief e,  and  of  the  heire  of  him  which 
holds  by  the  moitie  of  a  knight's  fee,  60s.  and  of  him  which  holds  by  the 
fourth  part  of  a  knight's  fee,  25  s.  and  so  he  which  holds  more,  more,  and 
which  tesse,  lesse. 

"J?ELIEFE>  relevium."    This  word  is  derived  from  the 

Vide  Sect.  103.        xr  ^g1*"  ^rf™  (1  >'       .       ^  .  -  ^ 

Nota,  Reliefe  [a]  is  no  service,  but  an  improvement  of  the  ser- 
ial wie™1!**    '"  v'ce»  or  an  mc'<*ent  *°  the  service  (2),  for  the  which  the  lord 
41  £.  3.  «3.    4  E.  a.  AvowrK,  a  10.     7  H.  6.  13.    93  H.  8.    Rut.  5128.    34  E.  1. 
Afowrie,  933.    (3  Co.  66.  Ante  47.  b.)  may 

(1}  See  ante  76.  a.  Lord  Coke  there  cites  a  passage  from  Domesday-book, 
in  wnich  reliefs  are  mentioned ;  and  from  this  early  use  of  the  word,  and  front 
the  terms  of  a  law  of  Edward  the  Confessor,  and  of  two  laws  of  Canute,  some 
have  inferred,  that  reliefs  were  known  to  the  Saxons.  This  circumstance  is 
much  relied  on  by  those  who  insist  that  feudal  tenures  were  established  in 
England  before  the  Conquest ;  and  therefore  sir  Henry  Spelman,  who  supports 
the  contrary  opinion,  is  very  full  in  his  observation  on  this  part  of  the  subject. 
The  sum  of  what  he  advances  is,  that  Domesday-book  at  the  utmost  only 
proves  the  use  of  reliefs  after  the  Conquest,  which  is  not  denied ;  that  the 
supposed  law  of  Edward  the  Confessor  is  either  not  genuine  or  belongs  to 
William  Hufus;  that  heriot,  which  is  the  word  used  in  the  original  language  of 
the  laws  of  Canute,  is  improperly  translated  relief \  and  lastly,  that  however  it 
might  suit  with  the  policy  of  the  Normans  to  assimilate  reliefs  to  heriots,  there 
were  the  most  essential  differences  between  the  two.  According  to  sir  Henry 
Spelman,  the  heriot  was  paid  out  of  the  goods  of  the  deceased  possessor  of  the 
land,  the  relief  by  the  heir,  out  of  his  own  purse ;  the  heriots  at  all  events,  the 
relief  only  in  case  of  taking  up  the  lands  in  succession.  These  two  of  the  dif- 
ferences taken  by  Spelman  are  particularly  stated  here ;  because  they  apply  to 
heriots  and  reliefs  as  they  are  now  distinguishable.  See  the  Treat,  on  Feuds  in. 
Spelm.  Posthum.  31.  It  is  observable,  that  Bracton  marks  the  distinction 
between  reliefs  and  heriots  very  strongly,  and  in  terms  partly  corresponding 
with  the  idea  of  Spelman ;  for  after  treating  at  large  on  reliefs,  Bracton  adds, 
est  quidem  alia  prcestatio,  qua  nominatur  herieitum,  et  qua  nullam  comparationem 
haheat  ad  relevium ;  scilicet,  ubi  tenens,  liber  vel  serous,  in  morte  sua*  dominum 
suum,  de  quo  tenuerit,  respici  de  meliori  averio  sua,  vel  de  secundo  mdiori,  secun- 
dum diversam  locorum  consuetudinem ;  qua  quidem  prastatio  magisfit  de  gratia 
qudm  dejure,  et  qua  hareditatem  non  contingit.  See  Bract,  ub.  2.  cap.  36. 
fo.  86.  a.     See  further  as  to  heriots,  post.  185.  b. — [Note  50.] 

(2)  See  ace.  Ley  on  Wards  and  Liv.  fol.  ed.  17.  W.  Jo.  133.  The  dis- 
tinction is  not  merely  nominal ;  for  lord  Coke  in  another  place  assigns  it  as  a 
reason,  why  a  relief  is  not  within  the  limitation  of  50  years  prescribed  by  the 
32  H.  8.  c.  2,  in  the  case  of  avowry  or  conusance  for  suit  or  service.  2  Inst.  95. 
Note,  that  in  the  book  last  cited  forty  years  are  mentioned  as  the  limitation  ii 
the  32  H.  8,  but  Mr.  Ruffhead  in  his  edition  of  the  Statutes  says,  that  in>th< 
record  the  time  kjifty  years. — [Note  51.] 


L.  2.  C.  4.  Sect  1 12.    Of  Knights  Service.  [83.  b. 

may  distreine(3),  but  cannot  have  an  action  of  debt  (4), 

[83.1  **"  DU*  h*8  executors  or  administrators  may  have  an 
b   J  action  of  debt,  and  cannot  distraine(i). 
And  it  [b]  is  to  be  understood,  th&t feodum  militis,  a  pi  Stat,  del 
knight's  fee,  consisteth  of  twentie  pound  land  (2),  and  he  payeth  *  *•  •• de  mi* 
for  his  reliefe  for  a  whole  knight's  fee  the  fourth  part  of  his  fee,  yjSeq  Co  194. 
viz.  five  pound,  and  so  according  to  the  rate.  Anth.  Lowe's 

Barania,  a  baronie,  or  a  baron's  fee,  consisteth  of  thirteene  case, 
knights  fees  and  the  third  part  of  a  knight's  fee  (3),  which  (* I»»t  59& 
amounteth  to  foure  hundred  markes  per  annum  ;  and  the  baron        e  ^  b*^ 
for  an  entire  baronie  payeth  for  his  reliefe  an  hundred  markes, 
which  is  the  fourth  part  of  the  value  of  his  baronie. 

Comitatus,  an  earledome,  or  an  earle's  fee,  consisteth  of  a 
baronie,  and  the  third  part*  of  a  baronie,  which  includeth 
twenty  knights  fees,  amounting  to  foure  hundred  pound  land  per 
annum,  and  he  payeth  for  his  reliefe  for  an  entire  earldome  the 
fourth  part  of  his  revenue,  and  that  is*en  hunched  pound*    All 
which  appeareth  by  the  statute  of  Magna  Charta,  cap.  2,  made 
in  the  ninth  yeare  of  Henrie  the  third,  at  which  time  there  was 
neither  duke,  marquesse  nor  viscount  in  England,  as  before  is  (a  Ro.  Abr. 
said.     But  there  be  precedents  in  the  exchequer,  that  a  duke-  6l6-> 
dome  consisting  of  two  earledomes,  viz.  eight  hundred  pound 
land  by  the  veare,  payeth  two  hundred  pound,  and  a  marquesse 
consisting  of  two  baronies,  viz.  eight  hundred  markes  land  per 
annum,  and  of  an  earledome  and  a  halfef ,  payetji  two  hundred 
markes  for  his  reliefe.     What  the  viscount  should  pay  in  cer- 
taine  I  have  not  heard.     Before  the  making  of  the  statute  of  GlaimT.  lib.  9.  - 
Magna  Charta  the  king  hud  rationabih  relevium  of  noblemen,  cap.  4. 6.  Brac- 
and  it  was  not  reduced  to  any  certaintie  (4),  yet  ought  it  to  have  ton;  "bA  fol.83. 
been  reasonable  and  not  excessive.  Britton,  (01.178* 

Ockani,  43. 
F.  N.  B.  83. 956.    Ffeta,  lib.  3.  cap.  17.    Magna  Charta,  cap.  a. 

1  have  seene  the  record  of  a  charter  made  in  20  H.  6.  to 
Henrie  Beauchampe  earle  of  Warmcke,  whereby  he  was  created 
king  of  the  He  of  Wight,  to  him  and  the  heires  males  of  his 
bodie.  His  reliefe  was  mcertaine,  and  not  limited  by  the  statute 
of  Magna  Charta, 

It  is  to  be  observed,  that  the  words  of  the  statute  of  Magna  Vide  Bracton, 
Charta  be,  hares  comitis  de  comitatu  integro,  et  hares  baronis  &>!•  84* 
de  baronid  integrd,  Sec.     Now  what  an  entire  earldome  and  an   14  IL4*j^n 
entire  baronie  is,  hath  b  jene  declared  before.  io*?!.  7.  io?># 

20  £.3.  Ass.  122.  tit.  Arowrie,  126.     18  Ass.  pi.  ultimo.*    23  E.3.  8. 

*  The  wards  third  part  seem  to  be  here  inter  ted  for  ha/for  moiety  ;  for  since  a  barony  is  said  ta 
contain  1 3}  knightsfees,  it  follows  tluxt  an  earldom,  which  is  ao  knightsfees  (  Vid, supra  b\  ante  69.  a.) 
mutt  consist  of  a  barony  and  a  half. 

t  The  words  a  halte  seem  to  be  here  inserted  for  the  third  part  of  an  earldom.  See  the  note  supra* 

It 


(3)  But  it  is  said,  that  if  the  relief  is  claimed,  not  by  reason  of  tenure* 
but  by  custom,  there  must  be  a  prescription  for  the  distress  to  warrant  it* 

See  W.  Jo.  133 — [Note  52.J 

(4)  Ace.  ante  47.  b.    But  there  are  some  opinions  to  the  contrary*    See 
1  Leon.  179.     2  Ro.  Rep.  371. 

(1)  S.  P.  ace.  ante  47.  b.  post.  162.  b.  and  1  Show.  36. 
\fl\  See  ante  69.  a.  and  note  3,  there. 

(3)  As  to  this  notion  of  there  being  a  certain  number  of  knights  fees  in  a 
tarony  and  earldom,  see  ante  69.  a.  note  5. 

(4)  See  2  Inst.  7,  8,  and  Wright's  Ten.  99. 


i6E.  3* 
Eachtnge,  ft. 
46  E.  3, 
Forfeiture,  18. 


8S.b.  84. a.]    Of  Knights  Service.  L. 2.  C.4.  Sect.  112. 

It  is  alio  to  be  obierved,  that  at  and  before  the  statute  of 
Magna  Charta  all  earledomes  and  baronies  were  derived  from 
the  crowne,#and  were  holden  of  the  king  in  capite,  and  the  king 
would  not  suffer  them  to  be  divided,  or  severed*  And  such 
entire  earledomes  and  entire  baronies  are  within  the  statute,  but 
at  this  day  earles  and  barons  are  without  such  earledomes  and 
baronies  of  the  king's  gift  in  chiefe.  For  at  the  creation  of  an 
earle,  he  hath  sometimes  an  annuitie  granted  unto  him  (5),  and 
sometimes  nothing ;  so  as  such  earles  and  barons  so  created  are 
cleerely  out  of  the  statute  of  Magna  Charta*  and  are  to  pay 
such  reliefes  as  other  men  that  hold  of  the  king  in  capite.  For 
as  the  heire  of  a  knight  shall  not  pay  reliefe,  unlesse  he  hath  a 
knight's  fee,  &c  so  neither  the  earle  nor  baron  shall  pay  any 
reliefe  by  this  statute,  unlesse  he  hath  an  earledome,  &c  or 
baronie,  ic. 

"  His  heire  offuU  aget  scil.  of  11  yeares"  And  yet  in  some 
case  the  heire  shall  pay  reliefe  when  he  was  within  age  at  the 
time  of  the  death  of  his  ancestor.  As  if  a  man  holdeth  lands  of 
the  king  by  knights  service  fit  capite,  and  of  a  common  person 
other  lands  by  knights  service,  and  dieth,  his  heire  being  within 
age,  the  king  hath  all  in  ward  by  his  prerogative  untill  the  full 
age  of  the  heire.  In  this  case  the  heire  shall  pay  reliefe  to  the 
other  lord,  for  that  the  king  had  the  wardship  of  bodie  and 
lands.  And  the  lord  upon  everie  descent  ought  to  have  either 
wardship  or  reliefe. 

But  if  there  be  lord  and  tenant  by  knight's  service,  and  the 
tenant  dieth,  his  heire  being  within  age,  the  lord  wayveth  his 
wardship,  as  he  may,  and  tateth  himselfe  to  his  seigniorie ;  in 
this  case  the  lord  shall  not  have  reliefe  at  his  full  age,  because 
he  might  have  had  the  wardship  of  the  bodie  and  land.  Lord 
and  tenant  of  two  manors  by  divers  tenures  by  knight's  service, 
the  tenant  is  disseised  of  the  one,  and  the  disseisor  dieth  seised, 
and  the  tenant  dieth  seised  of  the  other,  his  heire  within  age, 
the  lord  seised  the  body  and  lands  of  that  manor,  and  after  the 
heire  at  his  full  age  recovereth  the  other  manor  against  the 
heire  of  the  disseisor,  he  shall  pay  reliefe  for  that  manor,  and  so 
one  lord  of  the  heire  of  one  tenant  shall  have  both  wardship 
-  during  his  minoritie  and  reliefe  at  his  full  age. 

W  3 E.  3. 13.        fcf*  «  His  heire"    [*]  And  yet  the  successor  of  a  ["84/1 
Juiiefe  ii.a#      hishop  or  abbott  may  pay  reliefe  by  prescription  or  I     a  *  J 

3H.4.q.*H.3.   &*nt* 

Avowrie,  134.  Jf 


94^.3.04. 

q6  h.  a. 

33  H*  8.  cm.  ft. 
in  fine. 


1  E.  3. 0. 
PI.  Con.  sag. 
33  &  3.  tit. 
©■nLSutham. 


(5)  This  annuity  is  therefore  called  creation-money,  and  the  grant  of  it 
Usually  expressed  that  it  was  assigned  in  order  to  enable  the  grantee  the  better 
to  sustain  his  newly-acquired  dignity.  Mr.  Madox  gives  us  various  instances 
of  such  annuities ;  and  it  appears,  that  they  were  not  confined  to  earls ;  for 
one  of  the  letters  patent  in  his  book  is  a  grant  of  10/.  a  year  by  Hen.  6.  out 
of  the  crown  revenues  in  Cumberland  to  sir  Thomas  Percy  on  creating  him 
baron  of  Egremont.  See  Mad.  Baron  Anglic.  14a.  In  Dyer,  2.  a.  notice  is 
taken  of  an  annuity  of  this  kind,  and  it  is  there  said  to  be  so  annexed  to  ihe 
dignity  as  not  to  be  alienable.  See  further  as  to  creation-money,  €amd. 
Britann.  ed.  177a,  p.  125. — [Note  53.] 


L.  2.  CA  Sect  1 13, 1 14.  Of  Knights  Service.     [84.a. 

If  the  tenant  infeoffeth  his  heire  apparent  by  collusion,  and 

dieth  [/]  his  heire  of  full  age,  it  is  a  question  in  our.  boakea>   If]  39  &  3 

whether  he  shall  havereliefe  either  by  the  common  Jaw,  or  by  fi-j^efe- 

the  statute  of  Marlebridge,  ca.  6.    But  now  the  statute  T»]*of  Re\Qet  11. 

13  Eliz.  ca.  5,  hath  cleered  that  question,  and  that  the  lord  shall'  Bracton, 

have  reliefe  where  the  conveyance  is  made  to  any  person  by  lib.  2.  85. 

collusion,  &c.  W  13^*- 

cap.  5. 


Sect.  113. 

ALSO,  a  man  may  hold  his  land  of  his  lord  by  the  service  of  two 
knights  fees ;  and  then  the  heire,  being  offuU  age  at  the  time  of  the 
death  of  his  ancestor ,  shall  pay  to  his  lord  x.  pound  for  reliefe (1) ; 

This  is  evident,  and  needeth  no  explanation. 


Sect.  114. 

TV^O  TE>  if  there  be  grandfather father  and sonne, and the mother dieth 
living  the  father  of  the  sonne,  and  after  the  grandfather,  which  holds 
his  land  by  knight9 s  service,  dieth  seised,  and  his  land  descend  to  the  sonne 
of  the  mother  as  heire  to  the  grandfather,  who  is  within  age ;  in  this  case 
the  lord  shall  have  the  wardship  of  the  land,  but  not  of  the  bodie  of  the 
tuire,  because  none  shall  be  in  ward  of  his  bodie  to  any  lord  living  his 
father,  for  thefatlier  during  his  life  shall  have  the  marriage  of  his  heire 
apparent,  and  not  the  ford  (2).  Otherwise  it  is,  where  the  father  dieth 
tivinq  the  mother,  where  the  land  holden  in  chivalrie  descends  to  the  son 
on  the  part  of  the  father,  frc. 

"  OONNE"    Yet  th$  father  shall  have  the  marriage  of  his  FU?ta,Iib.i. 

daughter  if  she  be  his  heire  apparent;   and  Littleton's  cap. 5.  16 E. 3* 
reason  extendeth  to  the  daughter,  for  that  (saith  he)  the  father  Disseisin,  6V 
shall   have  the  wardship  of  his  heire  apparent,  within  which  V  jjjr lm 
words  the  daughter  is  included,  so  long  as  she  continueth  heire  3  e.  a.*  TYesp. 
apparent.  235, 

F.  N.  B.  343.    Ambrosia  Gorge's  case,  6  Co.  39.  . 

€t  The  lord  shall  have  the  wardship  of  the  land**  Note,  that 
albeit  in  this  case  the  law  doth  give  the  custodie  of  the  body  to 
the  father,  and  barreth  the  lord  thereof,  yet  the  lord  shall  have 
the  wardship  of  the  land  by  force  of  the  tenure  at  the  first 
creation  thereof.     And  so  it  is  if  the  father  marieth  his  heire 

within 


(1)  See  further  as  to  reliefs,  post.  85.  a.  at  the  end  of  the  note  there,  90.  b. 
1.  a.  and  b.  92.  a.  93.  a.  106.  a.  Wright's  Ten.  97,  and  Vin.  Abr.  Tenures, 
r.  a.  to  O.  a. 

(a\  So  in  the  case  of  the  king,  the  father  shall  have  the  custody  of  the  body 
nd  the  marriage.  7  Jac.  Cur.  WarcL  Ley,  n.  2.  Unions  case.  fial.  MSS. — 
jee  Ley,  1— [Note  54.] 


84.a.  84.b.]   Of  Knights  Service.    L.2.  C.4.  Sect.  U4 

within  age  and  dieth,  yet  the  lord  shall  have  the  wardship  of 
the  land. 

"  Living  his  father?    This  doth  not  extend  to  any  collateral! 

heire,  hut  only  to  the  sonne  or  daughter  being  heire  apparent; 

for  albeit  a  man  shall  have  an  action  of  trespasse,  quare  consan- 
~  »  «  gtuneum  et  haredem  c&pit,  and  albeit  the  words  be  cuius  marito* 

?8  E.%.  .6-      *»'«*.  *  *!»*»  /^'Wbecaose  the  well  bestowing  of 
•9  Am.  35.        W  his  heire  apparent  in  marriage  is  a  great  establish-  F  84 ."1 
*9  E.  3. 37.        ment  of  his  house,  yet  that  is  to  be  understood  as  I     b,  °  J 
3*!**  3-  against  a  wrong  doer,  but  not  against  a  gardian  in 

as E.&  chivalrie,  and  die  mother  shall  have  the  like  writ  for  taking 

Gard.  3*.  *wav  of  her  sonne  and  heire  apparent.    And  yet  the  mother 

30  £.3. 17*  shall  not  barre  the  lord  by  knight  s  service  of  his  wardship  of 
91  h* 6*  *6*  ^e ^°^e'  **•  Littleton here  saith :*  qui tamen, cxjMd tui  nascitur 
V  N.  B.  143.      ,n  Potestaie  **&  non  est,  sed  patris  ejus* 

31  £.  3*    Br.  367*    9  E.  4. 53.  *  Vide  Flet.  lib.  1 .  cap.  6.    See  W.  9.  c.  35. 
(a  Ro.  Abr.  39) 

"  To  any  lord?  Put  the  case  there  is  lord,  andfeme  tenant  by 
knight's  service  of  a  carve  of  land,  the  feme  maketh  a  feoffment 
in  fee  upon  condition,  and  taketh  the  lord  to  husband,  and  hath 
issue  a  sonne,  the  wife  dieth,  the  issue  entreth  for  the  condition 
broken,  the  lord  entreth  into  the  land  as  gardeme  by  knight's 
service,  and  maketh  his  executors,  and  dieth ;  in  this  case,  the 
executors  shall  have  the  wardship  of  the  land  during  the  minority 
of  the  heire,  but  not  the  wardship  of  the  body :  for  albeit  the 
lord  seemeth  to  have  a  double  interest  in  the  wardship  of  the 
bodie,  one  as  lord,  and  another  as  father,  yet  as  father,  and  not 
as  lord,  iu  judgement  of  law,  he  shall  have  the  wardship  of  the 
bodie  of  his  son  and  heire  apparent,  in  respect  of  nature,  which 
was  before  any  wardship  in  respect  of  seigniories  by  knight's 
service  began,  and  that  wardship  by  reason  of  nature  cannot  be 
3  Co.  39  a.  waived,  and  claime  made  in  respect  of  the  seigniorie.  And  the 
»o»t  88.  b.)  executors  of  the  father  shall  not  have  such  a  wardship  which  the 
33  H.  6. 55*  testator  had  as  father,  neither  can  such  a  wardship  be  forfeited 
€M°;  ,,8caM.  ky  outlawrie,  because  it  is  due  to  the  father  in  respect  of  privitie 
VMaFletlib!  i9  of  nature. 

c.  la.  €  Cum 

Patr.  de  feodo,        «  Of  hit  heire  apparent?    And  therefore  if  the  father  be 

**?*  attainted  of  felonie,  &c.  then  cannot  the  sonne  or  daughter  be 

a  Ro?  Abn  a9*)  an  ^e*re  aPParent>  because  the  bloud  is  corrupted  betweene 

them,  and  consequently  in  the  life  of  the  father  his  sonne  in  that 
case  shall  be  in  ward. 

A  woman  seised  of  lands  in  fee  holden  by  knight's  service 
taketh  husband  an  alien,  and  hath  issue,  and  the  wife  dieth,  the 
issue  shall  be  in  ward,  and  the  father  shall  not  have  the  custodie 
of  him,  for  that  in  the  eye  of  the  law  he  is  not  his  heire  apparent, 
as  Littleton  here  speaketh. 


8 


Sect, 


Ii.2.C.4.  Sect.  115,116.  Of  Knights  Service;  [84.b.85.a. 

Sect.  115. 

7\TO  TE,  if  a  man  be  seised  of  land  which  is  holden  by  knight's  service, 
andmaketh  a  feoffment  in  fee  to  his  own  use,  anddieth  seised  of  the 
use,  his  heire  within  age,  and  no  will  declared  by  him,  the  lord  shall  nave  a 
writ  of  right  of  the  wardship  of  the  bodie  and  land,  as  if  the  tenant  had 
died  seised  of  the  demesne.  And  if  the  heire  bee  of  full  age  at  the  time  of 
the  decease  of  his  ancestor,  in  this  case  he  shall  pay  relief e,  as  if  he  had 
been  seised  of  the  demesne.  And  this  is  by  the  statute  of  AH.l.  cap.  17. 

This  Section  is  in  addition  to  Littleton  (l),  and  therefore  I 
passe  it  over ;  and  the  rather,  for  that  the  said  statute  of  4  H.  7. 
is  become  of  no  force,  for  that  by  the  statute  of  27  H.  8.  cap.  10. 
all  uses  are  transferred  into  possession. 


ra 


&  Sect  116. 


7VTO  TE,  there  isgardian  in  right  in  chivalrie,  andgardian  in  deede  in 
chivalrie.  Gardian  in  right  in  chivalrie  is,  where  the  lord  by  reason 
of  his  seigniory  is  seised  of  the  wardshippe  of  the  lands  and  of  the  heyre,  ut 
supra.  Gardian  in  deede  in  chivalrie  is,  where  in  suck  case  the  lord  after 
his  seisin  grants,  by  deede  or  without  deede,  the  wardship  of  the  lands,  or  of 
the  heire,  or  of  both,  to  another,  by  force  of  which  grant  thegrauntee  is  in 
possession.    T/ien  is  the  grantee  called  gardian  in  fait,  or  gardian  in  deed. 

U  ERE  Littleton  divideth  gardein  in  chivalrie  into  gardian  in 
right,  and  gardian  in  Jan.  And  this  is  evident,  and  needeth 
no  explanation. 

u  By  deed  or  without  deed."   Here  Littleton  affirmeth,  that  the  (3  Ro.  Abr.  6a.) 

wardship  of  the  body  may  be  granted  over  without  deed ;  and 

herein  note  a  diversity  betweene  an  original!  chattell  of  a  thing  13  £.3.  tit. 

that  properly  lyeth  in  grant,  and  a  chattell  derived  out  of  a  free-  Grant.  59. 

hold  of  any  thing  that  lyeth  in  grant.     As  for  example,  if  a  7  E  3. 63. 

man  make  a  lease  for  years  of  a  villeine,  this  cannot  be  done  38  £3.06°. 

without  deed,  neither  can  the  lessee  assigne  it  over  witfiout  deed,  14  E.  3'  Act. 

because  it  is  derived  out  of  a  freehold  that  lyeth  in  grant.      But  sur  le  stat.  17. 

the  wardship  of  the  body  is  an  original  chattel  during  the  mino-  a5  E.  3.  40. 

rity  derived  out  of  no  freehold ;  and  therefore  as  the  law  createth  V     j 3' 

it  without  deed,  so  it  may  be  assigned  over  without  deed  (2).  4g  £.  ga  ^ 

30  E.  4  16.      is  II.  4.  19.      5  H.  7    17.  36.      33  £1.  Dyer,  371.       35  H.  8.  fir. 
til.  Grant,  85. 


yeares 

tlOD  ;     but    mvu    *i»00\,%*    luur     iMaiKiiv  11.    vr  ¥  v.*     mwivui    v»v«<\*.  JQH.6.  QQ. 

If  (Post. 335.  b.) 

(1)  It  was  first  introduced  in  Red. 

(2)  Lord  Coke  means  that  wardship  is  a  thing  lying  in  grant,  and  as  it  is  an 
iriginal  chattel,  it  may  be  granted  over  or  assigned  without  deed :  an  advowson 
•eth  in  grant,  but  it  is  a  freehold,  and  a  lease  for  years  thereof  is  a  derivative 
battel :  the  rule  is  no  other  than  this,  that  if  the  principal  cannot  be  assigned 

thout  deed,  neither  can  the  derivative. 


85.a.  85.  b.]  Of  Socage.       L.2.  C.5.  S*ct.  117- 

**  E-  3«  jtot  7o.  If  an  advowson  be  holden  by  knight's  service,  and  the  tenant 
43  E.3k  is  dieth,  his  heire  being  within  age,  the  lord  cannot  grant  the  ward- 
5  H.  7  36 .  ^'P  °fdie  advowson  without  deed;  because  it  is  derived  out  of 
14  H.  7.  t6.  an  inheritance  that  lyeth  in  grant,  and  passeth  not  by  livery;  for 
16  H.  8.  8.  jus  prctsentandi  est  incorporate,  and  so  (albeit  there  be  diversity 
Brjct.  366.        of  opinion  in  our  bookes)  is  the  law  taken  at  this  day  (i> 

43  E.1.6.    5H.7.  37.    11H.  64.    6H.  7.3.    18  H.  8.    16  El.  Djer,  323. 


w* Chap.  5.         'Of Socage.  Sect.  117.  f" 8b5,1 

rPENUR  Ein  socage  isfwhere  the  tenant  holdethofhis  lord  the  tenancie 
by  certeine  service  for  all  manner  of  services,  so  that  the  service  be  not 
knights  service.  As  where  a  man  holdeth  his  land  of  his  lord  by  fealty  and 
certaine  rent ,  for  all  manner  of  services*,  or  else  where  a  man  holdeth  Ids 
land  by  homage,  fealty,  and  certaine  rent,  for  all  manner  of  services ;  or 
where  a  man  holdeth  his  land  by  homage  and  fealty  for  all  manner  of  ser- 
vices; for  homage  by  itself e  maheth  not  knights  service. 

"TENURE 


(1)  By  the  12  Cha.  a.  c.  34,  tenure  by  knight's  service,  whether  of  the  Icing 
or  of  a  common  person,  together  with  all  its  oppressive  fruits  and  consequences, 
as  also  those  of  socage  in  capite,  is  wholly  taken  away ;  and  every  such  tenure 
is  converted  into  free  and  common  socage.     The  same  statute  enacts,  that  all 
tenures  which  should  afterwards  be  created  by  the  king,  should  be  in  free  and 
common  socage  only.    Nothing  can  be  more  full  in  expression  than  this  act ;  for 
besides  generally  abolishing  tenure  by  knight's  service,  and  the  consequences 
peculiar  to  that  tenure  and  socage  in  capite,  it  descends  into  particulars  with  a 
redundancy  of  words,  which  can  only  be  accounted  for  by  the  extreme  anxiety 
to  extirpate  completely-the  evils  the  legislature  had  under  contemplation,  for 
which  purpose  it  might  be  deemed  most  safe  to  attack  them  in  every  shape. 
We  have  already  observed  in  some  former  notes,  that  homage,  escuage,  and  the 
Bids  pur  fie  marier,  and  pur  J aire  fitz  chivalier  are  expressly  mentioned.     It 
remains  to  add,  that  the  statute,  after  taking  away  the  court  of  wards  and 
liveries,  enumerates  wardships,  liveries,  primer  seisins  or  ouster  le  mains,  values 
and  forfeitures  of  marriages,  and  fines,  seizures,  and  pardons  for  alienation,  and 
sweeps  away  the  whole.     But  the  act  preserves  rents  certain,  heriots,  suits  of 
court,  and  other  services  incident  to  common  socage,  and  fealty ;  and  also  fines 
for  alienation  due  by  the  customs  of  particular  manors,  unless  such  fines  are  for 
lands  in  capite.  Reliefs  for  lands,  of  which  the  tenure  is  converted  into  common 
socage,  are  also  saved  in  some  instances;  for  the  clause  which  preserves  rents 
certain,  provides  that  such  relief  shall  be  paid  in  respect  qfsuch  rents  as  is  paid 
on  the  death  of  a  tenant  in  common  socage.     From  this  clause  it  seems,  that 
there  can  be  no  relief  out  of  lands  which  the  statute  changed  into  socage,  unless 
where  a  quit  rent  is  also  payable ;  and  the  reason  of  thus  expressing  the  act 
will  appear  by  considering,  that  a  year's  rent  is  the  relief  for  lands  holden  by 
common  socage,  and  consequently  is  never  due  out  of  lands  which  are  not 
subject  to  a  rent,  unless  by  special  custom,  or  express  reservation.     See  post. 
Sect.  ia6_[Note  55.]  r 
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«  HHEN  UREin  socage  (l)."  Hhrar.cA.1  as. 

Agriculture  or  Ullage  is  of  great  account  in  law,  as  being  4  *}•  7r«*:  19. 
very  profitable  for  the  common  wealth,  wherein  the  goodnesse  of  JanX  case"8* 
the  habit  is  best  knowne  by  the  privation ;  for  by  laying  of  lands  f0.  39.  and 
used  in  tilth  to  pasture,  six  inaine  inconveniences  do  daily  4  H.  7.  ca.  1a, 
encrease.     First,  idlenesse,  which  is  the  ground  and  beginning 
of  all  mischiefs*    3.  Depopulation,  and  decay  of  townee;  for 
where  in  some  townes  200  persons  were  occupied,  and  lived  by  - 
their  lawful  labors,  by  converting  of  tillage  into  pasture,  there 
have  beene  maintained  but  two  or  three  heardsmen ;  and  where 
men  have  beene  accounted  sheepe  of  God's  pasture,  now  become 
sheep  men  of  these  pastures.   3.  Husbandry,  which  is  one  of  the 
greatest  commodities  of  the  realme,  is  decayed.    4.  Churches 
are  destroyed,  and  the  service  of  God  neglected  by  diminution 
of  church  livings  (as  by  decay  of  tythes,  &c.)    51  Injury  and 
wrong  is  done  to  patrons  and  God's  ministers.   And  6.  The  de- 
fence of  the  land  against  forraine  enemies  is  enfeebled  and  im- 
paired, the  bodies  of  husbandmen  being  more  strong  and  able, 
andpatient  of  cold,  heat,  and  hunger,  than  of  any  other. 

The  two  consequents  that  follow  of  these  inconveniences,  are, 
first/  the  displeasure  of  Almighty  God ;  and  secondly,  the  sub- 
version of  the  polity  and  good  government  of  the  realm ;  and  all 
this  appeareth  in  our  bookes.    And  the  common  law  [a]  giveth  M  20  E.  3, 
arable  land  (which  anciently  is  called  hyde  and  gaine)  the  pre-  Admesuremcnt, 
heminency  and  precedency  before  meadowes,  pastures,  woods,  ^  -g\  05/"* 
mynes,  and  all  other  grounds  whatsoever ;  and  [*]  averia  carucce,  r*j  Mirror/ 
the  beasts  of  the  plough,  have  in  some  cases  more  priviledge  than  bracton,  fo.317. 
other  cattell  have.    And  amongst  the  Romans  agriculture  or  F,etn» Iib-  Q- 
tillage  was  of  high  estimation,  insomuch  as  the  senators  them*  j£  j*'  0f.  Q7 
selves  would  put  their  hand  to  the  plough;  and  it  is  said,  that  Ockam, 38,39. 
never  prospered  tillage  better,  than  when  the  senators  themselves  4  E.  3/ 1 .  a. 
plowed  (such  force  hath  the  example  of  superiors)  whereof  three   18  E.  2.  tit. 
famous  Romanes  in  their  several  kindes  spake.  Action  sur  le 

r  stat.  45. 

Temps  E.  1.    Avoury,  330.    99  E.  3. 16,  17. 

Omnium  rerumy  ex  quibus  aliquid  exquiritur,  nihil  agricultural  Ciclib.  i.Offic* 
melius,  nihil  uberius,  nihil  dulcius,  nihil  libero  homine  dignius. 

OJbrtunatos  nimium9  sua  si  bona  norint,  Virgil,  lib,  2. 

Agricolas  /  quibus  ipsa,  procul  discordibus  armis,  Georg. 

Fundit  humofacilem  victumjustissima  tellus. 

Nullum  labor  em  recusant  manus,  qua  db  aratro  ad  anna  trans-  Seneca  in  Epist. 
feruntuTy  Sfc.  fortior  autem  miles  ex  confragoso  venit ;  sed  ille 
unctus  et  nitidus  in  primo  pulvere  deficit.    But  now  let  us  peruse 
our  author's  words. 

CS6r\       w*  "  Socagium.™    Littleton  in  this  Chapter,  Section 
•   *  I  119»  fetcheth  this  word  from  the  original  1.     Socagium 
idem  est  quod  servitium  socce,  et  soca  idem  est  quod 
zaruca,  s.  a  sokes  or  a  plough  (1). 

And 


(1)  See  Wright's  Ten.  142,  and  2  Blackst.  Comment.  5th  ed.  79. 

(1)  Mr.  Somner  disapproves  of  this  etymology,  as  not  large  enough  to  com- 
prehend all  the  sevices  of  the  tenure  by  socage,  which  may  be,  and  sometimes 
are^  totally  unconnected  with  the  plough.    According  to  him,  socage  is  derived 

from 

si 


86.a.]  Of  Socage.  L.2.C.5.Sect.ll7. 

•Bracton,  lib.  ••        And  Bracton  agreeth  herewith.     Dicitur  socagium  (saith.he) 
r&  V\  ^  socco,  et  inde  tenentes  dicuntur  socmanni,  [6]  eb  quod  depuiaii 

fib  7!  cap.  o.  &  wwl'  *a*twnmodo  ad  cuUuram.  And  Benerth  signifieth  the  ser- 
nitiib.^ca^  Yice  °f  the  plough  and  cart.  It  is  to  be  observed,  that  in  the 
Fleujib.i  *■.$.  book  of  [c]  Domesday  1  land  holden  by  knight's  service  was  called 
&  lib.  3.  c*.  14.  Tainland,  and  land  holden  by  socage  was  called  lleveland; 
£  i?"  1 1  «  which  appeareth  in  that  it  is  said  there,  hac  terra  Juit  temper* 
?l  £  1  '  "**  *2^  Tainland,  sed  postea  convert  est  In  Revdand. 
He^rdac/*'  W  And  m  that  boofce  tney  tnat  held  in  socage  were  called  by 
Vid.  demit,  severall  names,  as  Sochemanni  or  Sokemanni,  which  still  con* 
Sect.  1 .  Sudra.  tinueth ;  sometimes  *  Coleberti,  i.e.  qui  tenent  in  liberum  socagium 
Wendeford.  p^  reddUum ;  and  sometimes  they  are  called  Radchenestres,  ue» 
vvetcettenc.  jjfori  homines,  qui  tamen  arabani,  herciabant,falcabant,  metebant, 
^Mich.  10  E.  3.  ^  An(j  jiere  jt  gppegreth  now  necessary  it  is,  that  words  be 
WUtTin^fhet .  fetched  from  their  originals,  and  our  author  est  vents  etymologu* 
M  For  eiiao-  oot^  m  this  and  in  many  other  places  in  his  [d]  three  bookes. 
fogies  vid.  Sect.  And  it  is  to  be  observed  once  for  all,  that  the  legall  termination 
95. 154.  164.  of  (agiumj  in  composition  signifieth,  service  or  duty ;  as  homa- 
*2a*  a?**  g*utn*  the  service  of  the  man ;  escuagium,  servitium  scuti ;  [e ] 

r  i  fi  °"  i*k  socagium,  servitium  soca ;  hidagium,  the  duty  to  be  paid  for  a 
ca  uu  '  "  e  or  plough-land ;  and  so  ofcornagium,  coragium,  carnagium, 
Bracton,  lib.  a.  cariagium,  burgagium,  viUenagium,  and  guidagium,  (which  one 
cap.  16.  describeth  thus)  quod  datur  alicui,  ut  tutb  conducatur  per  loca 

Britton.fol.164.  alterius,  and  the  like. 

[f]  Mirror,  "  So  thai  the  service  Q/*]  be  not  knights  service.*9   And  in  the 

ca,  a.  tect.  18.  next  Section  he  saith,  and  every  tenure  that  is  not  a  tenure  in 
FIcta,  ubi  supra,  chivalry  is  a  tenure  in  socage.     Ex  donationibus  autem^Jeoda 

militaria,  vel  magnam  serjeantiam  non  continentibus,  oritur  nobis 
quoddam  nomen  generate,  quod  est  socagium.  Here  Littleton 
speaketh  of  tenures  of  common  persons ;  for  grand  serjeantie  is 

not 


from  the  Saxon  word  soc,  which  signifies  liberty  or  privilege,  and  with  agium 
"added,  to  denote  the  agenda  or  service,  imported  a  free  or  privileged  tenure ;  and 
this  derivation  is  preferred  by  a  writer  of  great  judgment.  Somn.  Gavelk.  13.3. 
and  2  Blackst.  Comment.  5U1  ed.  80.  However,  sir  Martin  Wright,  though  he 
confesses  the  ingenuity  of  Mr.  Somner's  derivation,  endeavours  to  justify  Little- 
ton's, and  thinks  that  the  objection  to  it  is  obviated,  when  it  is  considered,  that 
in  the  case  of  socage-tenures  plough-service  was  the  most  ancient  and  usual 
reservation ;  to  which  observation  one  may  add,  that  thepropriety  of  a  denomi- 
nation is  not  always  the  proper  test  of  etymologies.  Wright's  Ten.  143.  It 
seems  indeed,  that  both  derivations  have  their  share  of  probability,  which  is  as 
much  as  can  be  expected  on  a  subject  so  very  uncertain. —  [Note  56.] 

(2)  This  explanation  of  Thane Jand  and  Reve-land  is  opposed  by  sir  Henry 
Spelman,  who  investigates  the  subject  very  minutely.     See  Spelm.  Posthum. 
38,  39.     In  a  former  note  we  had  occasion  to  hint  at  sir  John  Dalryniple's 
opinion  on  the  same  subject,  and  on  the  nature  of  the  difference  between 
bock-land  and  folk-land.    See  ante  6.  a.  note  6.   Since  the  writing  of  that  note, 
a  tract,  intituled  A  Discourse  on  the  Bock-land  and  Folk-land  of  the  Saxons^ 
hath  been  printed,  the  professed  object  of  which  is  to  examine  and  confute*'] 
the  notions  advanced  by  sir  John  Dalrvmple.     This  tract,  being  at  present' ' 
only  distributed  amongst  the  author's  friends,  is  difficult  to  be  procured,  and. 
is  mentioned  here  for  the  sake  of  such  readers  as  may  be  curious  to  explore  i'J 
this  dark  and  controverted  subject.     See  further  Fearn.  Legigraphic  Chart  oft . 

Landed  Propert.  ante  6.  b.  7.  a.  58.  a.  and  a  Whitak.  Hist.  Manchest.  154.— 1;' 
[Note.  57.3  UT      ■ 
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not  knight's  service,  and  yet  it  is  not  a  tenure  in  socage,  as  shall 
be  said  hereafter.  Also  here  he  meaneth  temporall  services,  and 
not  frankalmoigne,  as  by  the  examples  he  put  is  manifest,  and 
as  in  his  proper  place  shall  appeare  more  at  large.     Also  here 
Littleton  speaketh  of  socage  largely  taken,  and  so  called  ab 
effectu;  that  is,  all  tenures  that  have  the  like  effects  and  inci- 
dents belonging  to  them  as  socage  hath,  are  termed  tenures  in 
socage,  albeit  originally  service  of  the  plough  was  not  reserved. 
As  if  originally  a  rose,  a  pair  of  gilt  spurs,  a  rent,  and  such 
like  were  reserved,  or  that  the  tenants  in  condemnatos  ultrices  Ockam.cap. 
manus  mittant,  ut  alios  suspendio,  alios  membrorum  detrunca-  <ju»  per  solam 
tioncy  8fc.  puniant,  these  are  said  to  be  tenures  in  socage  ab  consuetadinem, 
effectu,  for  that  there  shall  be  like  gardein  in  socage,  like  reliefe,  *"• 
and  such  other  effects  and  incidents  as  a  tenure  in  socage  hath, 
and  are  so  termed  to  distinguish  the  same  from  knight's  service. 
Nay,  the  worst  tenure  that  I  have  read  of,  of  this  kind,  is  to  Ockara,fo.3i.a. 
hold  lands  to  be  ukor  sceleratorum  condemnatorum,  ut  alios  sus-  &  b. 
pendioy  alios  membrorum  detruncatione,  vel  aliis  modis  juxta 
guantitatem  perpetrati  sceleris  puniat,  (that  is)  to  be  a  hangman 
or  executioner.    It  seemeth  in  ancient  times  such  officers  were 
not  voluntaries,  nor  for  lucre  to  be  hired,  unlesse  they  were 
bound  thereunto  by  tenure.     And  so  note,  that  some  tenures 
in  socage  are  named  d  causd,  and  some,  and  the  greater  part, 
ab  effectu. 

"  For  homage  by  itselfe  maketk  not  knights  serviee"  But  it  is 
a  presumption  where  homage  is  due,  that  the  land  is  holden  by 
knights  service,  as  hath  beene  said. 


Sect.  118. 

(4  Co.  8.)       a  LS  O,  a  man  may  hold  of  his  lord  by  fealty  only,  and  such 
^*   tenure  is  tenure  in  socage ;  for  every  tenure  which  is  not 
tenure  in  chivalrie,  is  a  tenure  in  socage. 

Of  this  sufficient  hath  beene  said  before. 


Sect.  119. 


A 


JVD  it  is  said,  that  the  reason,  why  such  tenure  is  called  and  hath 
the  name  of  tenure  in  socage,  is  this:  because  socagium  idem  est 
quod  servitium  socae,  and  soca  idem  est  quod  caruca,  &c.  i.  e.  a  soke  or 
a  plough.  In  ancient  time,  before  the  limitation  of  time  of  memory,  a 
great  part  of  the  tenants,  which  held  of  their  lords  by  socage,  ought  to  come 
wteh  their  ploughes,  every  of  the  said  tenants  for  certaine  dales  in  the  yeare 
ilaugh  and  sow  the  demesnes  of  the  lord.  And  for  that  such  workes  were . 
for  the  livelihood  and  sustenance  of  their  lard,  they  were  quit  against 
lord  of  all  manner  of  services,  fyc.  And  because  that  such  services 
done  with  their  ploughs,  this  tenure  was  called  tenure  in  socage.  And 
-ttwrd  these  services  were  changed  into  money,  by  the  consent  of  the 
and  by  the  desire  of  the  lords,  viz.  into  an  annual  rent,  8fc*  But 
the  name  <y  *  socage  remameth,  and  in  divers  places  the  tenants  yet  doe 

A  a  such 


A 
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such  services  with  their  ploughes  to  their  lords  \  so  that  all  manner  of 
tenures,  which  are  not  tenures  by  knight* s  service,  are  called  tenures  t* 
socage. 

"  'T'IME  of  memory."  Time  of  memory*  is  when  no 

gCo.59.)  man  alive  hath  had  any  fc»*proofe  to  the  contrary,  ["86.1 

p.  Burgage,    nor  hath  any  conusance  to  the  contrary,  as  shall  be  [_  b.  J 
Sect.  170.  hereafter  said  in  his  proper  place.    And  of  necessity 

«n cti  8  ****  *"  tn'8  c^an8e  hereafter  spoken  of,  must  be  before  time  of  memorie ; 
Vid.  10  £.  q.  for  within  time  of  memory,  the  services  of  the  plough  cannot  be 
Avowrie,ga4.      changed  into  money  by  consent  of  the  tenant  and  the  desire  of 

3  K.  a.  Action  the  lords,  scilicet,  into  an  annuall  rent,  neither  by  release  or 
*or 'c  staL  *4*  confirmation  or  other  conveyance,  so  long  as  the  seigniory 
so  E.  3.  **        remaineth,  as  sliall  be  said  in  his  due  place. 

Arowrie,  194.    39  E.  3.  17.    39  Am.  p.  3.    so  Am.  1.    Cap.  Confirmation,  Sect.  639* 

"  Ought  to  come  'with  their  jdoughes"    The  plough  is  named 

after  excellentiam ;  but  the  side,  and  the  syth,  for  the  reaping 
arvest,  and  such  like,  are  also  included.     For  as  carucata 

4  E.  3. 161.  terra,  a  ploughland,  may  containe  houses,  milles,  pasture, 
6  £.  3.  S63.        medow,  wood,  &c.  as  pertaining  to  the  plough ;  so  under  the 

service  of  the  plough,  all  services  of  tillage  or  husbandry  are 
included. 

"  Yet  the  name  of  socage  remaineth"  Altho'  the  cause  where- 
upon the  name  of  socage  first  grew  be  taken  away,  yet  the  name 
remaines  the  same  it  hath  been,  and  is  used  to  distinguish  this 
tenure  from  a  tenure  by  knight's  service.  Nomina  si 
nescis,  perit  t&*  cognitio  rerum.  Et  nomina  si  perdas,  [~87»~1 
certt  dtstinctio  rerum  perditur.  Therefore  the  names  L  a-  J 
of  things  (as  Littleton  here  teacheth)  are  for  avoyding 
of  confusion  diligently  to  be  observed. 

•  U  is  to  be  observed  that  the  words  "  time  of  memory/'  mutt  be  referred  to  the  words  in  the  text, 
"  the  limitation  of  time  of  memorj,"  and  there/ore,  standing  as  thty  appear  to  do  singly,  must  fce 
understood  at  if  Lord  Coke  had  toed  the  words  "  time  out  of  memory." 

Sect.  120. 

ALSO,  if  a  man  holdeth  of  his  lord  by  escuage  certaine,  scil.  in  this 
manner,  when  the  escuage  runneth  ana  is  assessed  by  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  halfe  a  marhe 
for  escuage,  and  no  mere  nor  lesse,  to  how  great  a  sum,  or  to  how  little  the 
escuage  runneth,  frc.  such  tenure  is  tenure  in  socage,  and  not  knight }s  ser- 
vice. But  where  the  summe  which  the  tenant  snail  pay  for  escuage  is 
uncertaine,  scil.  where  it  may  be  that  the  summe  that  the  tenant  shall  pay 
for  escuage  to  his  lord,  may  be  at  one  time  more  and  at  another  time  less, 
according  as  it  is  assessed,  frc.  such  tenure  is  tenure  by  knight's  service, 

(6 Co. 6. b.)        "J1SCUA GE  certaine"  is  not  in  rei  veritate  servitium 

which  is  to  be  done  by  the  body  of  a  man,  but  it  is  , 
Hum  crumerue,  of  money,  which  is  to  be  drawne  out  of  the  pi 
and  that  is  in  effect  a  tenure  in  socage;  wherein  it  is  to  »i 
observed,  that  the  service  of  payment  of  money  is  the  h 
base,  and  lesse  profitable  for  the  commonwealth  in  this  ci 
and  hereof  somewhat  hath  been  said  before  in  the  Chapter 
Escuage,  Sect,  98, 99. 


L.2.  C.  5.  Sect.  121.  Of  Socage.  [87.  a. 

If  a  man  hold  by  homage,  fealty  and  escuage,  «&  by  an  haJfe  i5E»a.trt. 
penny,  when  escuage  runs  at  fortie  thiUtngt,  this  is  a  tenure  in  Av<*wrie>  a'5» 
socage,  and  no  knight's  service,  for  two  causes.  JiiTii  Ast  66. 

5  E.  3.  6\ 

Erst,  it  is  socage  tenure,  because  of  the  certainty ;  for  to  the  5  £•  4.  1&8. 
tenure  in  socage  certa  servitia  doe  ever  belong,  so  as  the  hus-  vjjf-  Rot.  Pari, 
bandman  may  the  rather  live  in  quiet.  ClaTcriiurtcMe 

eicellenil  y  rewired  in  parliament.  Hill.  3  E.  9.  coram  Rege,  Rot.  34.  Agnet  Frowkk's 


Secondly,  Escuage  is  to  be  paid  at  every  time  when  it  is 
assessed ;  and  here  it  is  not  to  be  paid,  but  when  it  amounteth 
to  forty  shillings. 

Sect.  121. 

ALSO,  if  a  man  holdeth  his  land  to  pay  a  certaine  rent  to  his  lord 
^  for  castle-gard,  this  tenure  is  tenure  in  socage  (1).  But  where  the 
tenant  ought  by  himself  or  by  another  to  doe  castle-gard,  such  tenure  is 
tenure  by  knights  service. 

HEREIN 


(1)  According  to  Fitzherbert,  such  a  tenure  was  knight's  service.  This  he 
infers  from  the  form  of  a  writ  of  livery  sued  out  by  an  heir  on  attaining  his 
full  age,  where  he  held  of  the  king  as  of  an  honor  m  the  king's  hands  by  the 
service  of  rendering  the  rent  of  ten  shillings  a  year  towards  guarding  the 
castle  of  Dover;  and  Fitzherbert  endeavours  to  account  for  the  tenure  being 
knight's  service,  by  suggesting,  that  the  service  might  anciently  have  been 
guarding  the  castle,  and  that  in  modern  times  the  king  might  take  a  rent  in 
ueu  of  the  castle-guard ;  which  taking  of  a  rent,  says  Fitzherbert,  would  not 
alter  the  nature  of  the  tenure.  Fitzherb.  Nat.  Br.  256.  However,  this  opinion 
of  the  reverend  judge  is  not  delivered  absolutely,  but  is  accompanied  with  a 
quaere  \  and  indeed  it  seems  very  liable  to  exception.  For — 1.  The  form  of 
the  writ  relied  upon  appears  quite  consistent  with  socage  in  capite ;  suing  of 
livery  by  the  heire  at  full  age  having  been  incident  to  that  tenure  as  wen  as 
to  knight's  service  in  capite,  unless  the  heir  was  under  fourteen  at  the  death  of 
the  ancestor.  See  ante  77.  a. — 2.  The  propriety  of  the  writ,  in  the  case  to 
which  it  is  applied,  may  be  suspected;  for  suing  of  livery  by  the  heir,  except 
in  acme  few  special  cases  distinguished  by  a  kind  of  prescription  of  which 
lord  Coke  speaks  doubtfully,  was  confined  to  tenure  in  capite,  or,  to  use  the 
phrase  preferred  by  Mr.  Madox,  tU  de  corond,  whereas  the  writ  in  Fitzherbert 
represents  the  tenure  to  have  been  ut  de  honors.  See  ante  73.  a. — 3.  Fitzher- 
berVs  reason  for  considering  the  tenure  as  knight's  service  seems  unwarranted 
the  terms  of  the  writ.  He  supposes  the  service  reserved  to  be  castle- 
and  the  rent  to  be  merely  taken  by  the  king  as  a  commutation  in 
:  but  the  writ  expressly  states  the  rent  to  be  the  service.— 4.  If  Fitz~ 
by  saying  that  tne  king  took  the  rent  for  the  castle-guard,  means  that 
ter  was  so  changed  into  the  former,  that  the  castle-guard  could  no 
be  demanded,  then  his  idea  of  the  tenure's  continuing  to  be  castle* 
and  in  chivalry,  is  contradicted  by  sir  William  Capell's  case  cited  in 
>ke*s  report  of  Luttrel's  case ;  for  in  that  the  court  held,  that  by  such 
itual  change  of  the  service  the  tenure  was  converted  into  socage.  See 
88.  a«— 5.  The  authority  of  Littleton  is  clearly  against  Fitzherbert's 

a  a  2  notion ; 


87.a.  87.b.]      Of  Socage.       L.2.  C.5.  Sect.  122, 123. 


Vide  feet  98.     TJ  E  REIN  the  difference  standeth  thus.  If  a  rent  he  paid  for 

&*  castle-garde,  it  is  cleere  a  socage  tenure,  as  it  is 

VM«  4  Co.  68.    •^  •greed  in  LuUereFu  ease  according  to  Littleton'*  p87*"l 

fai  Lottery's       opinion.  But  if  a  surame  in  grosse,  or  other  tiling,  be  |_  h.  J 

caw.  19  R.a.     voluntarily  paid  or  given  by  toe  tenant,  and  voluntarily 

Gard.  196-         received  by  the  lord  in  lieu  of  castle-gard,  yet  the  tenure  by 

F?N.Tu>a.as6.  knigbt's  ****  remaineth.    Vide  Sect.  98,  &  99. 

6  Co.  so.  Grcgorie't  cue. 

Sect.  122. 

* 

A  L SO, in  all  cases  where  the  tenant  holdeth  of  his  lord  to  pay  unto  him 
any  certaine  rent,  this  rent  is  called  rent  service. 

TT  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least;  in  respect  whereof 
the  lord  may  distraine  for  it  of  common  right.  See  more  of  this 
jnatter  in  the  Chapter  of  Rents. 


Sect.  123. 

ALSO,  in  such  tenures  in  socage,  if  the  tenant  have  issue  and  die, 
his  issue  being  within  the  age  of  14  yeares,  tlien  the  next  friend 
(le  prochein  amy)  of  that  lteire{\\  to  wliom  the  inheritance  cannot 
descend  (a  que  le  heritage  ne  poet  descender),  shall  have  the  wardship 
of  the  land  and  of  the  heire  untill  the  age  of  14  yeares,  and  such  gardeine 
%s  called  gardeine  in  socage.  For  if  the  land  discend  to  the  heire  of  the 
part  of  the  father  ,  then  the  mother,  or  other  next  cousin  of  the  part  of  the 
mother  9  shall  have  the  wardship.  And  if  land  discend  to  the  heir  of  the  part 
of  the  mother ,  then  the  father  or  next  friend  of  the  part  of  the  father 
shall  have  the  wardship  of  such  lands  or  tenements.  And  when  the  heyre 
cometh  to  the  age  of  14  years  complete,  he  may  enter  and  oust  thegardtan 
in  socage,  and  occupy  the  land  himself e,  if  he  will.  And  such  guardian  in 

socage 

notion ;  and  according  to  the  opinion  of  the  former,  a  case,  in  which  the  service 

reserved  was  a  yearly  rent  in  money  for  guard  of  the  castle  of  Dover,  was 

adjudged  early  in  the  reign  of  Charles  the  first.    See  Litt.  Rep.  47.    However 

it  should  not  be  concealed,  that  in  this  last  case  the  court  seemed  inclined 

to  think,  that  under  special  circumstances  there  might  be  a  change  of  the 

castle-guard  into  rent  by  consent  of  the  king  and  his  tenant  without  altering 

the  tenure,  where  evidence  could  be  given  of  the  manner  in  which  the 

was  effected. — [Note  58.] 

(1)  Here  the  word  heir  is  significant ;  for  it  seems  to  import,  that  guai 

ship  in  socage  can  be  of  heirs  only.     However,  though  it  was  always  cl 

that  guardian  in  chivalry  could  only  be  on  a  descent,  yet  some  have  dou 

whether  wardship  in  socage  might  not  be  where  the  infant  was  in  by  pure 

This  point  was  agitated  so  late  as  the  28th  and  29th  of  Charles  the  sa 

when  the  court  held,  that  guardianship  in  socage  was  equally  confined 

descent  with  guardianship  in  chivalry,  a  Mod.  176.  Vin.  Abr.  Guardian. 
[Note  59.]  J  ' 

J 


L.  2.  C  5.  Sect.  123.      Of  Socage.  [87.  b.  88.  a. 

socage  shall  not  take  any  issues  or  profits  of  such  lands  or  tenements  to  his 
own  useT  but  only  to  the  use  and  profit  of  the  heire ;  and  of  this  he  shall  ren- 
der an  account  to  the  heire,  when  itpleaseth  the  heire  after  he  accomplished 
the  age  of  14  yeares.  But  such  gardian  upon  his  account  shall  have 
allowance  of  all  his  reasonable  costs  and  expences  in  all  things,  frc.  And 
if  such  gardian  marry  the  heire  within  age  of  14  yeares,  he  shall  account 
to  the  heire,  or  his  executors,  of  the  value  of  the  marriage,  although  that 
he  toohe  nothing  for  the  value  of  the  marriage-,  for  it  shall  be  accounted 
his  own  folly,  that  he  would  marry  him  without  taking  the  value  of  the 
marriage,  unless  that  he  marrieth  him  to  such  a  marriage,  that  is  as  much 
worth  in  value  as-  the  marriage  of  the  heire.. 

u  TN  such  tenures  in  socage"    If  a  man  Be  seised  of  a  rent  (3R0.Abr.4p.) 

charge,  rent  secke,  common  of  pasture,  and  such  like  inhe- 
ritances, which  do  not  lie  in  tenure,  and  dyeth,  his  heire  within 
age  of  14  yeares ;  in  this  case  the  heire  may  choose  his  gardein  : 
but  if  he  be  of  such  tender  yeares  as  he  can  make  no  choice,  then  vide  le  statute 
(if  the  father  hath  made  no  disposition  of  the  custody  of  the  de  4  &  5  Ph. 
childe)  it  were  most  fit,  that  the  next  of  kin,  to  whom  the  inherit-  &  Marie,  cap.  81 
ance  cannot  descend,  should  have  the  custody  of  him  (2).    And 
whosoever  taketh  the  rent,  &c.  the  heire  shall  charge  him  in  an 
account.   But  if  he  hold  any  land  in  socage,  in  that  case 

£88."1  ^e  ^  gardian  m  socage  shall  take  into  his  custody  as 
"J  well  the  rent  charges,  &c.  as  the  land  holden  in  socage,, 
because  he  hath  the  custody  of  the  heire. 

"  If  the  tenant  have  issue  and  die"    The  same  law  it  is  if  the 
tenant  hath  no  issue,  but  a  brother  or  cosin  within  age  of  14 
yeares  at  the  time  of  his  death,     [a]  Also  this  doth  extend  as  [0]  10  R.  a. 
well  to  issue  female,  as  to  issue  male.  Account,  139. 

a  Within  the  age  9/14 yeares"    Of  this  sufficient  hath  been 
spoken  in  the  next  preceding  Chapter. 

"  Then  the  next  friend  (le  prochetn  amy)  of  that  heire,  to  xchom  GlanviL  lib.  7. 
the  inheritance  cannot  descend.*'   The  next  friend  of  the  heire,  &c.  cap.  1 1. 
Herefriend  (amy)  is  taken  for  the  next  of  blood.  So  the  effect  of  Britton.  lflfc. 
it  is,  that  the  next  of  his  blood  to  whom  the  inheritance  cannot  cap.'o    Stlt.de 
discend,  whereby  affinity  without  blood  is  excluded.  Hibernia,  tit. 

Partition. 
«  The  next"  (Pkmd. 446.) 

[6]  If  there  be  three  brethren,  and  the  youngest  holdeth  land   [&]  \nd.  30.  Ass. 
'in  socage,  and  hath  issue  and  dyeth,  his  issue  within  age  of  14  47. 
yeares,  both  the  uncles  are  in  equall  degree,  and  yet  the  eldest 
shall  be  gardian ;  because  in  equall  degree  the  law  preferreth  him. 
[c]  And  yet  if  lands  holden  in  socage  be  given  to  a  man  and  to  [c]  PI.  Com. 
the  heirs  of  his  body,  and  he  dyeth,  his  heire  within  age,  the  next  Carrel's  case 
cosin  of  the  part  of  the  father,  albeit  he  be  worthier,  shall  not  be 
preferred  before  the  next  cosin  of  the  part  of  the  mother,  but  such 
*f  them  as  first  seiseth  the  heire  shall  have  his  custody  (1 ).    But 
*■  if 


4p)  See  post.  88.  b. 
rt  (*)  This  is  according  to  the  rule,  in  cequali  jure  melior  est  conditio  possi- 
*    ttis.    Flowd.  296,  in  Carrel's  case.    See  too  Hawk.  Abr.  of  Co.  Litt. 

A  A  3 


88.a.88.b.]  Of  Socage.        L.3.C.5.Sect.l2S.. 

47  H.  a.  Card,    if  lands  be  given  in  frankmariage,  and  the  donees  have  issue  and 
/4t>    iv  dye,  their  issue  within  age  of  14  yeares,  the  next  of  kin  of  the  part 

Ante  %t  I)4*    of  *•  mother  rfMdl  *»ve  the  custody  of  the  body,  and  not  the 

next  of  kin  of  the  pari  of  the  father,  albeit  be  first  seised  it,  be- 
cause the  mother  was  the  cause  of  the  gift*  If  a  man  be  seised  of 
lands  holden  in  socage  of  the  part  of  his  father,  and  of  other  lands 
holden  in  socage  of  the  part  of  hia  mother,  and  dyeth,  his  issue 
being  within  the  age  of  14  yeares,  in  this  case  such  of 
the  next  t3*  of  kinne  of  either  side,  as  first  happeth  the  r~88*~1 
body  of  the  heire,  shall  have  him  (1);  but  the  next  [_  h  *  I 
of  blood  of  the  part  of  the  father  shall  enter  into  the 
lands  of  the  part  of  the  mother*  and  the  next  of  kinne  of  the 
part  of  the  mother  shall  enter  into  the  lands  of  the  part  of  the 
father  (2> 
[d]  F.  N.  B.  [d]  If  A.  be  gardian  in  socage  of  the  body  and  lands  of  2?.  with- 

139.  B.  Regist.  in  the  age  of  fourteene.  years,  A.  shall  be  gardian  in  socage  per 
WL7  Fi\3' 4^*  cause  de gard  (3).  But  an  infant  within  age,  that  [*]  is  not  m  the 
si  lL%.  8*  6  °  custody  of  another,  cannot  be  gardian  in  socage ;  because  no 
31  E.  3."  Enfant,  writ  of  account  lyeth  against  an  infant*  And  herewith  agreeth 
g*  17  E.  a.  Bract.  [J"]  and  yieldeth  this  reason,  alium  regere  non  potest^  fits' 
Account,  iai.  jgjpsum  regere  non  novit.  And  Fleia  saith,  [A]  that  minor  minorem 
?oH.6.m.  cJtiodirelon  debet ;  altos  eninpmsumtturJli  regere,  qui, eipsum 
F.  N.B.  118.  regere  nescit.*  And  by  like  reason  an  ideot,  a  man  non  compos 
[/]  Bract,  li.  3.  mentis,  a  lunaticke,  a  man  ocecus  et  mutus9  or  surdus  et  mtUus9  or 
10. 88.  a  leper  removed  by  a  writ  de  leproso  amovendo,  cannot  be  gardian 

[A]  Flet.  Li.  |Q  goeage,  Biit  in  the  case  of  gard  per  cause  de  gard9  there  lyeth 
€a*     *  an  action  of  account  against  A.  in  the  case  abovesaid. 

[i]  Lib.  Rab.  "  To  xohom  the  inheritance  cannot  descend  (a  que  le  heritage 

«P-  70.     m  ^  ne  poet  descender)/*    [i]  NuUus  hcerediputce  suo  propinauo  vet 

[*]  Gianr.  hb.7.  €Xtraneo  periculosa  sane*  (4)  custodia  committatur.  Note  [%1  &** 

l\  PI.  Com.  word  (poet)  may  or  can.  [V\  And  therefore  this  doth  not  onely 

ferret's  case*  exclude  an  immediate  discent,  but  all  possibility  of  discent. 

3  Ro.  Abr.  40.  As  if  a  man  hath  issue  two  sons  by  several  venters,  and  having 

Jro.  Eli*  835.  lands  holden  in  socage  of  the  nature  of  burgh  English  dieth 

Mo.  635.)  ^                                                            the 

*  The  pottage  here  cited  from  Fleta  h  in  ike  eleventh  chapter  ef  the  tecond  edition, 

-  ■  ■         -  •        -  •     /--..--....■--- 

(O  See  ante  88.  a.  note  1. 

(a)  Mr.  serjeant  Hawkins  supposes  an  elder  brother  to  purchase  land,  and 
the  land  to  descend  to  his  younger  brother  being  under  14 ;  in  which  case  the 
infant's  paternal  and  maternal  relations  are  equally  of  the  blood  of  the  first 
purchaser,  and  therefore  equally  capable  of  inheriting  to  them :  and  then 
Mr.  serjeant  asks,  who  shall  be  guardian  in  socage.  Hawk.  Abr.  of  Co.  Litt. 
Perhaps  there  may  be  some  difficulty  in  solving  this  question.  If  Littleton's 
rule  be  understood  strictly,  there  cannot  be  any  guardian  in  socage  in  such  a 
case,  unless  the  next  friend  is  a  father  or  mother  or  other  lineal  ancestor,  or 
of  the  half  blood ;  for  all  of  the  other  relations  may  by  possibility  succeed  as 
immediate  heirs  to  the  son*  But  if  the  next  of  blood  on  either  side  may  be 
guardian,  the  mother's  blood  must  be  preferred,  because  they  are  the  most 
remote  from  the  succession. — [Note  60.] 

(3)  Guardian  per  cause  de  ward  is,  where  one  infant  in  wardship  is  guardiaj 
of  another  infant,  in  which  case  the  wardship  of  the  first  infant  entitles  hi 
guardian  to  the  wardship  of  the  second.     But  it  seems,  that  only  guardian  if 
chivalry  and  in  socage  could  be  guardian  per  cause  de  ward*     See  2  Ro.  Abr     * 
35. 40,  and  Vaugh.  1 84. — [Note  61 .]  J  - 

(4)  Sine  instead  of  sane  seems  necessary  to  the  sense  of  this  passage. 
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"  Then  ike  mother"  Note,  albeit  land  cannot  discend  to  the 
mother  from  her  sonne,  (as  hath  beene  said)  because  inheritance 
cannot  ascend,  yet  here  it  appeareth  by  Littleton,  that  she  is 
next  of  blood  (7),  for  that  none  (as  hath  beene  said)  can  be  gar- 
dian in  socage  but  the  next  of  blood ;  and  the  like  is  to  be  said 
of  the  father,  as  hereafter  next  appeareth. 

"  Then  the  father"  By  this  it  appeareth,  that  the  father  in 
case  of  a  tenure  in  socage  shall  be  gardian  in  socage,  and  shall 
not  have  the  custody  of  his  eldest  sonne,  in  respect  of  his  pater- 
nail  naturall  custody,  (as  he  shall  have  in  case  of  a  tenure  by 
knights  service,  as  before  appeareth)  (8)  but  as  gardian  in  socage. 
And  the  reason  of  the  diversity  is,  for  that  in  the  case  of  a  tenure 
in  socage,  the  father  must  by  law  be  accountable  to  the  sonne 
both  for  his  marriage,  and  also  for  the  profits  of  his  lands,  which 
he  should  not  be  if  he  had  the  custody  of  his  eldest  sonne  in 
this  case  as  his  father  in  respect  of  nature  (9),  and  the  act  of 
law  never  doth  any  man  wrong. 

But  no  lord  or  other  person,  in  respect  of  any  tenure  by 
knights  service  or  otherwise,  shall  have  the  custody  of  any  childe 
that  is  heire  apparent  to  his  father,  but  the  father  only  during 
his  life,  as  hath  beene  said  before  (10). 

It  is  to  be  observed,  that  in  the  lawes  of  England,  there  are 
three  manner  of  gardianships,  viz.  by  the  common  law,  by  statute 

law, 

quently  give  a  title  to  those,  who  are  in  every  respect  the  least  qualified  for  a 
trust  so  delicate  and  important.  Nearness  of  blood  ought  to  be  greatly 
regarded ;  particularly  in  the  case  of  parents,  whose  title  by  nature  is  so  strong, 
that  to  wrest  from  them  the  custody  and  education  of  their  children,  except 
when  there  is  any  gross  misconduct,  or  the  most  apparent  incapacity,  would 
be  very  inhuman  indeed.  But  personal  qualities,  situation  of  life,  interest  in 
the  succession,  and  other  circumstances,  whether  operating  for  or  against, 
should  also  be  attended  to ;  and  hence  arises  the  necessity  of  a  discretionary 
power  in  the  choice  of  guardians.  On  this  principle,  in  many  countries  in 
Europe  the  father  is  now  entrusted  with  the  power  of  assigning  guardians  for 
his  children  by  testament,  and  for  want  of  a  testamentary  guardian,  some  great 
magistrate  or  judicial  officer  is  authorized  to  nominate ;  and  in  other  countries 
guardians  are  wholly  dative  by  a  magistrate.  Groenweg.  de  Leg.  Abrogat. 
lib.  1.  tit.  15.  Voet  Comment,  ad  Pandect.  1. 36.  1,  3,  3.  1  Strah.  Dora.  964. 
Stair's  Inst,  of  Law  of  Scotl.  3d  ed.  46.  In  effect,  our  law,  as  changed  by 
Btatutes,  and  regulated  by  the  modern  practice  of  the  court  of  chancery,  con- 
forms very  much  to  these  modes  of  prescribing  who  shall  have  the  guardianship. 
But  this  subject  will  be  more  fully  opened  in  the  succeeding  notes. — [Note  63.] 

(7)  As  to  the  construction  of  the  words  next  of  blood  in  other  cases,  see 
ante  10.  b.  and  note  a,  there. 

(8)  Ante  84.  b. 

(9)  Lord  Coke  should  not  be  understood  to  assert  that  a  guardian  by  nature 
is  not  accountable  for  the  profits  of  the  infant's  estate  ;  that  being  a  doctrine 
which  seems  inconsistent  with  the  nature  of  every  other  kind  of  guardianship 
except  guardianship  in  chivalry.  It  is  therefore  presumed,  that  lord  Cokes 
meaning  was,  that  the  father  shall  be  deemed  guardian  in  socage ;  because  in 
that  character  the  law  makes  him  accountable  to  the  son  for  the  value  of  his 
marriage  as  well  as  for  the  profits  of  his  lands;  whereas  in  the  character  of 
gardian  by  nature,  he  is  only  accountable  for  the  latter*.— [Note  64.] 

(10)  Ante  84.  a. 

• 

*  TJj*  oppean  to  be  the  note  referred  to  by  Mr.  Hargrove  in  the  concluding  part  of  hit  note 
J».  to  88.  b.  where  he  spenhqf*  preceding  note,  which  in  the  last  sentence  is  unguardedly 
expressed,  a»  if  receiving  the  profits  of  lands  might  be  part  of  the  office  of  guardian  by  nature. 
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law,  and  by  custbme.  By  the  common  law  there  are  foure  man- 
ner of  garaians,  viz.  gardian  in  chivalry  (whom  Littleton  hath  de- 
scribed before,  Sect.  103,  &c.)  (11)  gardian  by  nature,  as  the 

father 


(11)  Ante  74.  b.  Though  guardianship  in  chivalry  is  now  taken  away  by 
act  of  parliament,  it  may  be  useful  to  recollect  some  general  things  concerning 
it ;  and  for  the  ease  of  the  student  in  that  respect,  the  following  particulars, 
selected  principally  from  the  Chapter  of  Knights  Service,  are  brought  into 
one  point  of  view. — Guardianship  in  chivalry  could  only  be  where  the  estate 
vested  in  the  infant  by  descent. — All  males  under  31  at  the  ancestor's  death 
were  liable  to  it;  but  not  females,  unless  they  were  then  under  14. — It  ex- 
tended, not  only  to  the  person  of  the  infant,  but  also  to  all  such  of  the  infant's 
lands  or  tenements  as  were  within  the  guardian's  seigniory;  and  if  the  king 
was  guardian  in  respect  of  a  tenure  in  capite,  then  to  the  xohole  of  the  infant's 
estate,  of  whomsoever  holden,  whatever  the  tenure,  and  whether  lying  in 
tenure  or  not. — If  the  infant  heir  held  lands  by  knights  service  of  several 
lords,  each  lord  had  the  wardship  of  the  land  within  his  seigniory ;  and  as  to 
the  body,  the  wardship  of  it  belonged  to  that  lord  of  whom  the  tenure  was 
most  ancient,  he  being  styled  the  lord  by  priority,  and  the  others  lords  by 
posteriority.  But  this  must  be  understood  with  an  exception  of  the  king ;  for 
if  any  lands  of  the  infant  were  holden  of  the  king  by  knights  service  in  capite, 
he  was  entitled  to  the  wardship  both  of  the  infant's  body  and  all  his  lands 
held  of  the  crown  in  capite,  or  of  others  by  knights  service. — It  continued 
over  males  till  twenty-one,  over  females  till  sixteen  or  marriage. — When  it 
determined,  if  the  tenure  was  of  a  subject,  the  heir  might  enter  on  the  lord 
immediately ;  but  if  the  king  had  the  wardship,  then  the  heir  was  not  entitled 
to  take  possession  of  the  land  without  suing  to  the  crown  for  livery,  which  was 
a  process  both  nice  and  expensive.  See  ante,  77.  a. — It  had  a  preference  with 
respect  to  the  custody  of  the  infant's  body  over  every  other  species  of  wardship, 
except  only  that  of  the  father  where  the  infant  was  his  heir  apparent ;  even  the 
mother  being  excluded. — It  entitled  the  lord  to  make  a  sale  of  the  marriage 
of  the  infant,  subject  only  to  the  restriction  of  not  disparaging ;  and  if  the 
infant  refused  the  marriage  tendered  by  the  lord,  or  married  after  such  a  tender 
and  against  the  lord's  consent ;  in  the  former  case,  the  infant  was  liable  to 
the  payment  of  a  sum  equal  to  the  value  of  the  marriage,  that  is,  to  the 
profit  which  the  lord  might  have  made  by  the  sale  of  it ;  in  the  latter  case, 
the  heir  female  paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was 
charged  the  double  value,  which  was  called  a  forfeiture  of  marriage. — The 

Siardian  in  chivalry  was  not  accountable  for  the  profits  made  of  the  infant's 
nd  during  the  wardship,  but  received  them  for  his  own  private  emolument, 
subject  only  to  the  bare  maintenance  of  the  infant.  At  least  it  doth  not  ap- 
pear in  any  work  we  have  seen,  what  means  were  provided  for  enforcing  the 
guardian  out  of  the  profits  of  the  estate  in  wardship  to  support  and  educate 
the  infant  in  a  style  and  manner  suitable  to  his  rank  and  fortune. — Lastly, 
guardianship  in  chivalry,  being  deemed  more  an  interest  for  the  profit  of  the 
guardian  than  a  trust  for  the  benefit  of  the  toard,  was  saleable  and  transferable, 
Tike  the  ordinary  subjects  of  property,  to  the  best  bidder,  and  if  not  disposed 
of  was  transmissible  to  the  lord's  personal  representatives.  Thus  the  custody 
of  the  infant's  person,  as  well  as  the  care  01  his  estate,  might  be  devolved 
)ipon  the  most  perfect  stranger  to  the  infant,  one  prompted  by  every  pecuniary 
.  motive  to  abuse  the  delicate  and  important  trust  of  education,  without  any 
ties  of  blood  or  regard  to  counteract  the  temptations  of  interest,  or  any  suf- 
ficient authority  to  restrain  him  from  yielding  to  their  influence.  This  ex- 
plication of  the  nature  of  wardship,  in  chivalry,  general  as  it  is,  may  well 
excite  a  strong  idea  of  the  horrid  evils  necessarily  incident  to  it.  On  the  first 
reflection  it  is  natural  to  wonder,  how  it  happened,  that  a  species  of  -guardian* 
*  ship 
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frther  of  the  eldest  mo*  of  whom  Littleton  hath  spoken,  Sect- 114,(1  a) 

gardian 

ship  so  constituted  on  principles  repugnant  to  the  voice  of  nature,  so  founded 
in  inhumanity,  so  retarding  to  the  progress  of  science  and  literature  amongst 
persona  of  high  birth  and  with  great  hereditary  estates,  and  so  seemingly 
replete  with  mischiefs,  both  public  and  private,  should,  in  a  country  distin- 
guished for  continual  struggles  to  preserve  the  valuable  and  to  annihilate  the 
oppressive  parts  of  its  constitution,  be  patiently  endured  for  several  centuries 
after  the  Conquest,  and  even  remain  onreformed  by  any  effectual  checks  to 
•often  its  rigour,  till  it  was  wholly  taken  away  at  the  Restoration.  Perhaps 
however  on  Anther  consideration  of  the  subject,  the  wonder  may  in  some 
measure  cease;  for  the  facility  of  evading  guardianship  in  chivalry,  which 
could  only  be  on  a  descent,  may  account  both  for  its  being  so  long  submitted 
to,  and  lor  its  producing  consequences  less  extensively  pernicious  than  seem 
almost  necessarily  incident  to  it.  Various  modes  of  preventing  the  descent 
were  practised.    One  was  enfeoffing  the  heir  in  the  ancestor's  lite-time ;  and  | 

another  was  enfeoffing  strangers  on  condition  to  pay  a  sum,  far  exceeding  the  j 

value  ef  the  land,  at  a  time  so  fixed  as  to  correspond  with  the  heir's  coming 
of  age,  who  aught  then  enter  for  breach  of  the  condition.  See  Stat.  Marie- 
bridge,  5a  Hen.  3.  c  6.  and  2  Inst.  109.  When  these  modes  were  declared 
to  be  fraudulent,  and  therefore  checked  by  the  statute  of  Marlebridge,  a  third, 
still  more  fit  to  attain  the  same  end,  succeeded ;  for  uses  and  trusts  being  in- 
vented, and  guardianship  in  chivalry  being  only  of  legal  estates,  it  became 
the  fashion  to  make  feoffments  to  uses,  as  well  for  preventing  wardship,  as 
lor  avoiding  reliefs  and  forfeitures,  and  indirectly  exercising  the  power  of 
•devising;  and  thus  the  heir  taking  only  the  use  of  the  land  on  a  descent  instead 
of  becoming  legal  tenant,  he  of  course  escaped  being  in  wardship.    This  evasion  , 

continued  in  practice  till  4  Hen.  7,  when  the  legislature  thought  proper  once  . 

more  to  interfere  in  favour  of  the  lorcj,  and  made  the  heir  of  cestui/  que  use  ; 

equally  liable  to  wardship  in  chivalry  with  the  heir  of  one  dying  seised  of  the 
legal  estate.     See  4  Hen.  7.  c  17.   Ante  84.  b.  and  2  Inst.  no.    Indeed  for 
some  time  after  4  H.  7,  there  seem  to  have  been  no  other  means  of  prevent- 
ing wardship  in  chivalry,  than  the  ancestor's  making  a  lease  for  life  with  re- 
mainder to  bis  heir  apparent  in  fee.    But  this  protection  of  wardship  in  chivalry  y 
was  soon  followed  by  a  great  diminution  of  its  profits ;  for,  in  the  succeeding  < 
reign,  the  statute  of  wills  gave  the  power  of  devising  so  as  to  deprive  the 
lord  of  the  wardship  in  two-thirds  of  the  land  holden  by  knights  service ;  in 
which  contracted  state  this  odious  species  of  guardianship  was  suffered  to  lan- 
guish, till  it  was  entirely  abolished  by  the  famous  statute  of  Charles  the  second, 
together  with  the  other  oppressive  appendages  of  military  tenures.    2  Inst. 
110,  111.    The  curious  reader  may  see  further  on  this  subject  in  Smith!s 
Commonwealth,  Engl.  ed.  b.  3.  cap.  5.    Staunf.  Prerog.  4  Inst.  188.    Ley  on  _      v 
Wards  and  Liv.  et  ante  passim,  in  the  Chapter  of  Knights  Service  and  the      ~~"* 
books  there  cited,  the  titles  Garde  and  Guardian  m  the  Abridgments;  Crompt. 
Jurisd.  of  Co.  112.  a.  to  135,  and  Mad.  Excbeq.  fol.  ed.  321. — [Note  65.] 

(la)  Many  of  our  books,  especially  some  of  modern  date,  are  very  indis- 
criminate,- when  they  mention  guardianship  by  nature.  Sometimes  the  father 
is  styled  guardian  by  nature  of  his  heir  apparent  for  the  time  in  general  terms, 
such  as  at  first  appear  to  intimate,  that  by  our  law  no  other  ancestor,  except 
the  father,  not  even  the  mother,  is  entitled  to  the  guardianship  in  that  right ; 
*nd  accordingly  lord  chief  baron  Comyns  makes  this  inference  from  the 
'language  of  the  books,  though  as  we  conceive  too  hastily.  See  Com.  Dig. 
■Guardian,  C.  3  Co.  38.  a.  6  Co.  22.  b.  there  cited.  At  other  times  we  are 
told,  that,  the  father  being  dead,  the  mother  may  have  a  writ  of  trespass  quart 
consanguineum  et  haredem  cepit ;  which  imports,  that  she  may  also  be  guardian" 
by  nature  of  her  heir  apparent.    But  then  the  silence  in  one  book  as  to  other/ 

ancestors, 
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[•]  8 E. 3.43.     »nd  gwdian  per  cause  de  nurture;  (13)  all  frequent  in  [a]  our 

8  £.4- 5*    (6  Co.  87.)  boob. 

discretion  of  the  lord  chancellor  to  settle  die  guardianship.  So  too  when  lord 
Coke  says,  that  the  custody  of  *  female  child  under  sixteen,  to  which  the 
father,  and  after  his  death  the  mother,  is  entitled  by  the  provisions  of  the 
statute  of  the  4  and  5  Philip  and  Mary,  is  jure  natura,  we  should  understand 
him  to  mean,  not  tlwt  such  a  custody  was  a  guardianship  by  nature  recognized 
by  our  common  law,  but  merely  that  it  was  a  statutory  guardianship  adopted 
by  the  legislature  in  conformity  to  the  dictates  of  nature,  and  upon  principles 
of  general  reasoning.  But  though  what  our  law  calls  guardianship  by  nature 
is  thus  confined  to  the  heir  apparent,  yet  we  must  not  from  thence  conclude, 
that  parents  have  not  a  right  to  the  custody  of  their  other  children ;  for  our 
law  gives  the  custody  of  them  to  their  parents  till  the  age  of  fourteen  by  the 
guardianship  of  nurture ;  which  species  of  guardianship,  though  it  differs  from 
that  by  nature  not  only  in  name  but  also  in  duration  and  some  other  particulars, 
as  will  appear  by  the  next  note,  is  founded  on  a  like  conformity  to  the  order 
of  nature.  It  being  thus  explained,  who  are  entitled  to  the  guardianship  by 
nature,  and  what  infants  are  its  objects,  we  shall  conclude  with  some  few  other 
particulars  concerning  it. — This  guardianship  continues  till  the  infant  attains 
the  age  of  twenty-one. — The  books  inform  us,  that  it  extends  no  farther  than 
the  custody  of  tne  infant's  person ;  a  peculiarity  we  did  not  sufficiently  advert 
to,  when  we  were  writing  a  preceding  note,  which  in  the  last  sentence  is  un- 
guardedly expressed,  as  if  receiving  the  profits  of  lands  might  be  part  of  the 
office  of  guardian  by  nature.  See  ante  note  8.*  of  88. b.  Carth.  386.  Ante  84*— 
It  yields  as  to  the  custody  of  the  person  to  guardianship  in  socage,  where  the 
title  to  both  guardianships  concur  in  the  same  individuals,  as  they  necessarily 
do  in  the  case  of  father  or  mother,  if  lands  held  by  a  socage  tenure  descend 
on  the  heir  apparent  being  an  infant,  and  may  in  the  case  of  other  ancestors ; 
the  reason  of  which  is  explained  elsewhere.  See  fol.  88.  b.  note  8.f  But  guar- 
dianship in  socage  ending  atjburteen,we  presume,  that  after  that  age  the  father, 
or  other  ancestor,  having  a  like  title  to  both  guardianships,  becomes  guardian 
by  nature  till  the  infant  s  age  of  twenty-one.  See  Carth.  384. — Lastly,  the 
father  may  disappoint  the  mother  and  other  ancestors  of  the  guardianship  by 
nature,  by  appointing  a  testamentary  guardian  under  the  statutes  of  Philip 
and  Mary  and  of  Charles  the  second,  which  will  be  the  subject  of  a  subsequent 
note.     See  infra,  note  14. — [Note  66."] 

(13)  Here  we  shall  bring  into  one  point  of  view  some  few  general  things 
relative  both  to  guardianship  by  socage  and  that  by  nurture. 

Guardianship  by  socage,  like  the  one  in  chivalry,  springs  wholly  out  of 

tenure.    Therefore  the  title  to  it  cannot  arise,  unless  tne  infant  is  seised  of 

lands,  or  other  hereditaments  lying  in  tenure,  holden  by  socage.  Ante  fol.  87.  b. 

—.Like  guardianship  in  chivalry,  it  is  deemed  to  take  place  on  a  descent  only; 

though  some  have  argued  to  the  contrary.  Ante  note  l.  fol.  87.  b. — The  title 

to  this  guardianship  is  in  such  of  the  infant's  next  of  blood,  as  cannot  have 

by  descent  the  socage  estate,  in  respect  of  which  the  guardianship  arises,  by 

descent,  without  any  distinction  between  the  whole  and  half  blood.    If  there 

'are  two  or  more  in  equal  degree,  he  who  first  gains  possession  of  the  heir, 

shall  have  the  custody  of  him ;  except  where  they  happen  to  be  brothers  or 

sisters,  or  to  be  the  infant's  lineal  ancestors,  the  law  preferring  the  eldest  in 

the  former  case,  and  the  father  or  other  male  ancestor  in  the  latter.     But  if 

the  infant  derives  lands  by  descent  both  ex  parte  paternA,  and  ex  parte  materni, 

in  which  case  it  may  be  possible  not  to  find  any  next  of  kin  incapable  of  in* 

heriting  to  the  infant,  the  next  of  kin  on  either  side,  first  seizing  the  infant, 

is  entitled  to  the  custody  of  his  person,  and  the  custody  of  the  lands  coming 

ex 

•  Note  9.  of  88.  ft.  U  probably  the  note  intended  to  he  here  referred  to. 
•      t  Note  6.  of  88.  ft.  wot  probably  meant. 
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books.     By  statute,  viz.  the  statute  in  4  and  5  Ph.  3?  Mar.  of 
women  children,  and  that  is  in  two  manners,  either  of  the  father 

or 

ex  parte  paternd  goes  to  the  maternal  heir,  and  so  vice  versd,  as  to  the  lands 
coming  ex  parte  maternA.  Should,  however,  the  infant  derive  lands  by  descent 
in  such  a  way  as  lets  in  both  the  paternal  and  maternal  blood  successively  to 
the  inheritance,  but  with  a  preference  of  the  former  *  as  where  the  infant 
derives  lands  by  descent  from  a  brother  who  was  the  m>t  r  irchaser,  and  there 
is  no  next  of  km  but  such  as  may  inherit  from  the  infant,  it  seems  unsettled 
who  should  have  the  guardianship. — If  the  person  entitled  to  be  guardian  in 
socage  is  himself  under  custody  of  a  guardian,  the  latter  is  entitled  to  the 
custody  of  both ;  to  the  former  in  his  own  right,  and  to  the  latter  pur  came 
de  ward,  that  is,  in  right  of  his  wardship  of  the  former. — Being  wholly  for  the 
infant's  benefit,  and  not  in  any  respect  for  the  guardian's  profit,  it  is  not  a 
subject  either  of  alienation,  forfeiture  or  succession,  as  wardship  in  chivalry 
was ;  and  consequently  if  the  guardian  in  socage  becomes  incapable  or  dies, 
the  wardship  devolves  upon  theperson  next  in  degree  of  kindred  to  the  infant,' 
not  being  inheritable  to  him.    Fitzherbert  indeed,  in  his  Natura  Brevium  cites 
two  cases  of  Edward  the  third,  in  which  guardian  in  socage  granted  the 
wardship  to  a  stranger,  and  the  grant  was  awarded  good.    F.N.B.  143.  P. 
The  same  author  too  in  his  Abridgment  gives  another  case  of  the  same  reign, 
according  to  which  a  lease  of  guardianship  in  socage  was  pleaded.   Fitzh.  Abr. 
Garde,  161.    But  possibly  these  cases  import,  only  that  a  guardian  in  socage 
may  place  the  body  of  the  infant  under  the  custody  of  another,  and  that  such 
placing  will  be  a  good  answer  to  an  action  for  ravishment  of  the  ward ;  not 
that' the  guardianship  itself  may  be  transferred  by  bargain  or  sale.     However, 
should  these  ancient  authorities  not  bear  the  former  construction,  they  seem 
sufficiently  answered  by  the  doctrine  and  practice  of  later  times ;  for  in  them, 
the  acknowledged  qualities  of  guardianship  in  socage  being,  that  it  is  ±  per- 
sonal trust  wholly  for  the  infant  s  benefit,  and  neither  transmissible  by  suc- 
cession nor  devisable,  are  not  consistent  with  its  being  assignable ;  and  we 
have  lord  chief  justice  Vaughan's  authority  for  saying,  that  even  in  his  time 
common  experience  proved  the  contrary.     See  Plowd.  293.    Vaugh.  181.     See 
too  post.  90.  b.  note  1. — It  extends  not  only  to  the  person  and  socage  estates 
of  the  infant,  but  also  to  his  hereditaments  not  lying  in  tenure ;  and  even  to 
his  copyhold  estates,  unless  there  is  a  special  custom  for  the  lord's  appointing 
a  guardian  of  them.    Ante  87.  b.  and  Egleton's  case,  1  Ro.  Abr.  40.     See 
also  Hutu  17,  and  2  Lutw.  1181.    But  whether  the  guardian  in  socage  is 
entitled  to  take  into  his  custody  the  infant's  personal  estate,  we  have  not  yet 
been  able  to  ascertain  by  any  express  authority.    However,  we  are  inclined 
to  think,  that  personalty  is  included,  except  where  by  the  custom  of  a  par- 
ticular place  it  happens  to  be  liable  to  a  different  custody ;  our  idea  being, 
that  the  custody  of  the  infant's  person  draws  after  it  the  custody  of  every 
species  of  property,  for  which  the  law  hath  not  otherwise  provided.     This 
idea  receives  some  countenance  from  the  instances  of  copyholds,  and  of  here- 
dUaments  not  lying  in  tenure  %  for  including  which,   it  will  be  difficult  to 
account  by  any  other  reason  than  the  one  we  give  for  including  personalty* 
It  is  also  strongly  confirmed  by  the  manner  in  which  the  12  of  Chi.  2.  c.  24. 
regulates  the  powers  of  the  guardian  which  it  enables  a  father  to  appoint. 
After  authorizing  such  guardian  to  take  the  custody  of  the  infant's  personal 
estate,  as  well  as  of  his  lands,  tenements  and  hereditaments,  it  provides  that  he 
.  may  bring  such  action  or  actions  in  relation  thereunto,  as  by  layo  a  guardian 
in  common  socage  might  do:  words  almost  necessarily  importing,   that  the 
personal  estate  is  equally  an  object  of  the  custody  of  guardian  in  socage  with 
the  infant's  real  property.    Yet  we  must  apprize  the  reader,  that  there  is  an 
expression  of  lord  chief  justice  Vaughan  in  his  Reports,  which  conveys  or 
seems  to  convey  a  different  opinion ;  for  speaking  of  the  guardian  under  the 

statute 
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or  mother  (14)  without  assignation,  or  of  any  other  to  whom  the 

father  shall  appoint  the  custody,  either  by  his  last  will,  or  by  any 

1  3  Co.  57.      act  in  his  life-time,  whereof  you  shall  reade  at  large  [b]  in  Rat- 

cUjfez  case  in  my  Reports  (15).    [c]  Lastly,  by  custome,  as  of 


Ms  Cm 

lUtcUftVs 


[c]  3*  E  3- 
Gard.  31. 


8  R.  ft.  Gard.  \66.    (Cro.  Jam.  99.) 

orphans 


statute  of  Charles  the  second,  he  says,  this  new  guardian  hath  the  custody, 
not  only  of  the  land*  descended  or  left  by  the  father,  but  of  lands  and  goods  any 
way  acquired  or  purchased  by  the  infant,  which  the  guardian  in  socage  had  noU 
Vaugh.  186.— It  is  superseded  both  as  to  the  body  and  lands,  if  the  father 
exercises  his  power  of  appointing  a  testamentary  or  other  guardian  according 
to  the  statute  of  the  i«  Cha.  a.  See  chap.  34.— Regularly  it  ends,  when  the 
infant,  whether  male  or  tynale,  attains  fourteen ;  though  some  say,  that  thk 
must  be  understood  only  where  another  guardian,  either  by  election' of  the 
infant  or  otherwise,  is  ready  to  succeed,  and  that  the  guardianship  fa  socage 
continues  in  the  mean  time.    Andr.  31 3. 

As  to  guardianship  by  nurture,  it  only  occurs  where  the  infant  is  without  toy 
other  guardian ;  and  none  can  have  it,  except  the  rather  or  mother.  8  E.  4. 7*  b. 
Br.  Guard.  70.  3  Co.  38— It  extends  no  farther  than  the  custody  and  go- 
vernment of  the  infant's  person,  and  determines  at  fourteen  in  the  case  both 
of  males  and  females.  Ibid.— Lord  chief  baron  Comyns  refers  to  Fleta,  as  if 
according  to  that  ancient  book  grandfathers  and  great  grandfathers  might  be 
guardians  by  nurture*  Com.  Dig.  v.  3.  p.  4111.  But  the  passage  cited  doth 
not  point  at  this  species  of  guardian,  it  describing  the  patria  potestas  in  general, 
end  being  apparently  borrowed  from  the  text  of  the  Roman  law ;  nor  will  it 
bear  the  least  application  to  guardianships,  as  our  own  law  regulates  it- 
[Note  67.] 

(14)  The  direct  object  of  the  4  St  5  Ph.  and  M.  was  to  prevent  the  taking 
away  or  marrying  maidens  under  sixteen  against  the  consent  of  their  parents. 
But  the  statute  prohibited  it  in  terms  which  implied,  that  the  custody  and 
education  of  such  females  should  belong  to  the  father  and  mother,  or  the 
person  appointed  by  .the  former.  It  is  observable  on  this  statute,  that  though 
the  title  10  confined  to  maidens  being  inheritors,  and  the  preamble  speaks  only 
of  such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the  enacting 
part  mentions  maidens  under  sixteen  generally.  For  other  cases  on  dm 
statute  besides  RatclihVs,  see  Poph.  204.  Cro.  Cha.  465.  1  Sid.  36*. 
a  Mod.  128.    3  Mod.  84. 168.  -[Note  68.] 

(15)  There  is  now  another  statute  in  respect  to  the  appointment  of  guar- 
dians: for  the  ia  Cha.  2.  c*  24,  after  taking  away  guardianship  in  chivalry, 
enables  the  father  by  deed  or  will,  attested  by  two  witnesses,  to  appoint  who 
shall  be  guardians  of  his  children  after  his  decease.  The  substance  o(  thk 
parliamentary  regulation  is,  1.  That  the  father  shall  have  the  power,  though 
under  twenty-one.  *.  That  he  shall  have  it  as  to  all  his  children  under  twenty* 
one  and  unmarried  at  his  decease,  or  born  after.  3.  That  he  may  appoint 
any  persons,  except  popish  recusants.  4.  That  the  appointment  may  be  either 
in  possession  or  remainder.  5.  That  he  may  appoint  the  guardianship  to  lot 
till  twenty-one,  -  or  for  any  less  time.  6.  That  the  appointment  shall  be  efeo 
tual  against  all  claiming  as  guardians  in  socage  or  otherwise.  7.  That  the 
guardian  so  appointed  shall  have  ravishment  of  ward  on  trespass,  and  recover 
damages  for  tne  ward's  benefit*  8.  That  such  guardian  shall  nave  the  custody 
of  the  infant's  estate  both  real  and  personal,  and  have  the  same  actions  in  re- 
lation to  them  as  a  guardian  in  socage.  9.  That  the  statute  shall  not  prejudice 
the  custom  of  London  or  any  other  city  or  corporate  town.*— For  cases  on  the  - 
construction  of  this  statute,  see  tit.  Guardian  in  Vin.  Abr.and  Com.  Dig.  ami 
the  continuation  of  the  latter  book.  TTie  nature  of  this  new  kind  of  guardian- 
ship, which  the  statute  professedly  models  after  that  in  socage,  except  as  fo 

duration 
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orphans  by  the  custome  of  the  city  of  London,  &&d  of  other  cities 
and  boroughes  (16). 

*  Only 


duration,  is  particularly  discussed  in  Bedell  and  Constable,  Vangh.  177,  and  in 
lord  Shaftesbury's  case,  2  P.  Wms.  ion.  Gilb.  17a.— [Note  69.] 

(16)  Another  species  of  customary  guardianship  is,  where  by  the  special 
custom  of  a  manor  the  lord  names,  or  is  himself,  the  guardian  of  an  infant 
copyholder.  See  2  Com.  Dig.  399.  The  nature  of  this  guardianship  depends 
wholly  on  the  custom  of  the  particular  manor ;  and  though  it  is  not  expressly 
saved  by  the  12  Cha.  2,  yet  it  has  been  held,  that  the  lather's  appointment 
of  the  custody  of  his  child  under  that  statute  will  not  extend  to  copyhold 
estates.  Church  and  Cudmore,  2  Lutw.  1181.  3  Lev.  395,  and  Comberb.  253. 
— But  besides  the  several  kinds  of  guardians  enumerated  by  lord  Coke,  and 
those  we  have  already  mentioned  in  addition,  there  aire  Jour  others  which  still 
remain  to  be  noticed. 

The  first  of  these  is  guardian  by  election  of  the  infant  himself.  But  the 
right  of  making  such  an  election  only  arises,  when,  from  a  defect  of  the  law, 
the  infant  finds  himself  wholly  unprovided  with  a  guardian.  This,  may  happen 
to  be  the  case,  either  before  fourteen,  when  the  infant  has  no  property  such  as 
attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without  having  exe* 
cuted  his  power  of  appointing  a  guardian  for  his  child*  and  there  is  no  mother ; 
or  after  fourteen,  when  the  custody  of  the  guardian  by  socage,  terminates,  and 
from  the  want  of  the  father's  appointment  these  is  no  other  ready  to  succeed 
to  the  trust,  and  to  take  care  of  the  infant  or  his  property*  Lord  Coke  only 
takes  notice  of  such  an  election,  where  the  infant  is  under  fourteen,  and  as  to 
this  omits  to  state  how  and  before  whom  it  should  be  made,  nor  have  we  yet 
met  with  any  prior  or  cotemporary  writer  who  supplies  the  defect.  Ante 
87.  b.  As  to  a  guardian  titer  fourteen,  it  appears  from  the  ending  of  guardian*' 
ship  in  socage  at  that  age,  as  if  the  common  law  deemed  a  guardian  after* 
wards  unnecessary.  However,  since  the  12  of  Cha.  2,  enabling  the  father  to 
appoint  a  guardian  to  his  children  till  twenty-one,  it  has  been  usual  for  want 
of  such  a  guardian  to  allow  the  infant  to  elect  one  for  himself;  and  according 
to  one  book,  this  practice  seems  to  have  prevailed  in  some  degree  before 
the  Restoration.  Phil  Tenend.  non  Tollend.  159.  Such  election  is  said  to  be 
frequently  made  before  a  judge  on  the  circuit.  2  Ves.  375.  3  Brown  C.  C.  500. 
But  we  do  not  conceive  this  form  to  be  essential.  The  last  lord  Baltimore* 
when  he  was  turned  of  eighteen,  having  no  testamentary  guardian,  and  being 
under  the  necessity  of  having  one  for  some  special  purposes  relative  to  his 
proprietory  government  of  Maryland,  named  a  guardian  by  deed.  This  mode 
was  adopted  by  the  advice  of  two  eminent  barristers ;  for  though  one  of  them 
at  first  doubted,  whether  the  administration  of  the  government  of  the  province 
was  not  devolved  upon  the  crown  during  the  infancy,  yet  he  afterwards  re- 
tracted this  idea,  and  concurred  in  thinking  that  the  guardian  named  by  the 
infant  might  act  as  lord  proprietor.  Indeed  it  seems  as  if  there  was  no  pre* 
scribed  form  of  an  infants  electing  a  guardian  after  fourteen,  any  more  than 
there  is  before;  and  therefore  election  by  parol  might  perhaps  be  sufficient, 
though  it  would  be  wrong  to  trust  to  a  mode  so  unsolemn.  -  But  we  do  not 
wonder  at  the  deficiency;  because  guardianship  by  election  of  the  infant  is  of 
very  late  origin,  it  being,  we  believe,  not  only  unnoticed  by  any  writer  before 
lord  Coke,  except  Swinburne,  but  there  still  being  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  infant  may  change  a  guardian  so 
constituted  by  himself.  Swin.  Testam.  ed.  1590,  fol.  97.  b.  Even  lord  Coke, 
we  see>  though  professing  to  enumerate  the  different  sorts  of  guardianship, 
and  though  he  had  before  mentioned  this  latter  one,  omits  it  here;  whence 
it  may  be  probably  conjectured,  that,  in  his  time,  it  was  in  strictness  scarcely 

recognized 
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«  Only  to  ike  we  and  profit  of  the  heire."    And  therefore 
gardian  in  socage  shall  not  forfeit  hi*  interest  by  outlawrie  or 

attainder 

recognised  as  legal.     See  de  Curatoribus  Minorum  amongst  the  Romans,  in 
1  Hein.  Syntag.  Tib.  l.  tit.  23. 

The  $econd  is  guardian  by  appointment  of  the  lord  chancellor.  How  this 
jurisdiction  was  acquired  by  him  is  not  easy  to  state.  The  usual  manner  of 
accounting  for  it  appears  to  us  quite  unsatisfactory.  See  Gilb.  Eq.  Rep.  179. 
10  Ves.  59.  Saying  that  his  jurisdiction  over  idiots  and  lunatics  is  undoubted, 
furnishes  an  argument  against  his  having  any  over  infants;  for  he  derives  the 
former  from  a  separate  commission  under  the  sign  manual,  but  there  is  not  any 
auch  to  warrant  the  latter.  The  writs  of  ravishment  qftoard  and  de  recto  de 
custodia  prove  as  little :  for  were  not  these  returnable  in  the  courts  of  common 
law ;  or,  though  they  had  not  been  so,  how  doth  a  jurisdiction  to  decide  be- 
tween contending  competitors  for  the  right  of  guardianship  prove  a  power  of 
appointing  a  guardian,  where  it  happens  that  one  is  wanting?  The  writs  de 
custode  admittendo,  in  the  Register,  only  relate  to  guardians  ad  litem.  Reg. 
Br.  Orig.  198  a.  The  assertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  erection  of  the  court  of  wards,  remains  to  be 
proved;  or  at  least  we,  after  a  diligent  search,  do  not  find  any  authority  in 
print.  The  passage  referred  to  in  Fleta,  and  the  doctrine  in  Beverley's  case 
4  Co.  by  no  means  warrant  the  use  made  of  them ;  for  in  neither  is  any  notice 
taken  of  in/ant*.  Though  the  case  of  infants,  as  well  as  of  idiots  and  lunatics, 
should  be  admitted  to  belong  to  the  crown,  yet  something  further  is  necessary 
to  prove  that  the  chancellor  is  the  person  constitutionally  delegated  to  act 
for  the  king.  It  is  no  wonder,  therefore,  that  lord  Chancellor  Hardwicke 
took  occasion  to  disapprove  of  comparing  the  court's  jurisdiction  over  infants 
with  that  over  idiots  and  lunatics,  a  Atk.  315.  As  to  the  writs  relative  to 
the  appointment  and  removal  of  guardians  in  the  Register,  they  merely  relate 
to  susts :  which  is  of  very  different  consideration  from  general  guardians.  See 
Index  to  Reg.  Brev.  Orig.  tit.  Custodes.  Nor  will  it  answer  the  purpose,  to 
attempt  including  guardianship  in  the.  idea  of  trusts,  which  are  the  peculiar 
objects  of  equitable  jurisdiction,  as  it  must  be  seen  that  this  is  an  overstrained 
refinement ;  for  though  guardianship,  in  the  common  acceptation  of  the  word 
trust,  may  be  properly  so  denominated,  yet  it  as  surely  is  not  so  in  the  technical 
sense  in  which  our  lawyers  use  the  word,  and  Chancery  exercises  a  jurisdiction 
over  trusts ;  for,  in  this  latter,  trusts  are  invariably  applied  to  property,  espe- 
cially real  estates,  and  not  to  the  person,— -However,  we  must  not  be  under* 
stood  by  these  remarks  to  controvert  the  present  legality  of  the  jurisdiction 
thus  exercised  in  Chancery  over  infants;  our  intent  being  simply  to  show, 
that  such  jurisdiction  is  not,  as  Jar  as  yet  appears,  of  ancient  date;  and  that, 
though  it  is  now  unquestionable,  yet  at  first  it  seems  to  have  been  an  usur- 
pation, for  which  the  best  excuse  was,  that  the  case  was  not  otherwise  suffi- 
ciently provided  for.  Our  conjecture,  as  to  the  late  commencement  of  this 
branch  of  jurisdiction  in  Chancery,  is  strengthened  by  some  precedents,  which 
have  been  obligingly  communicated  to  us  by  a  respectable  gentleman  in  the 
Register's  office.  According  to  these,  the  first  instance  to  be  found  of  a 
guardian  appointed  by  the  chancellor,  on  petition  toithout  hill,  was  in  1696,  in 
the  case  of  Hampden.  But  since  that  time,  the  court  of  Chancery  hath  exer- 
cised the  power  of  appointing  guardians,  without  its  being  once  called  into 
question.  Therefore  in  the  case  of  lady  Teynham  against  Mr.  Lennard,  which 
was  heard  on  an  appeal  to  the  lords  in  1724,  the  counsel  for  the  respondent 
very  properly  stated  it  as  a  thing  fixed,  that  the  lord  chancellor  was  intrusted 
with  that  part  of  the  crown's  prerogative  which  concerned  the  guardianship 
of  infants.  1  Brown  Cas.  in  Pari.  544.  1  Brown  Ch.  Ca.  500.  Under  the  same 
idea  too,  the  last  marriage  act  refers  to  the  chancellor  for  the  appointment  of  a 

guardian 
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attainder  of  felony  or  treason :  because  he  hath  nothing  to  his 
owne  use,  but  to  the  use  of  the  heire. 
Also 

guardian  to  consent  to  marriage,  where  the  infant  is  without  a  guardian,  and 
the  mother  is  not  living.  26  G.  2.  a  33.  s.  11.  See  a  case  of  importance 
on  this  subject,  where  the  child  was  illegitimate,  Home  t>.  Lydiard,  published 
by  Dr.  Croke«=In  the  MSS.  notes  of  sir  Eardley  Wilmot  there  is  the  fol- 
lowing case : — "  Ex  parte  Lord  Abergavenny.  Lord  A.  being  above  the  age  of 
fourteen,  and  his  father  having  died  intestate  without  appointing  him  a  guardian, 
petitioned  to  have  Mr.  Pelham  appointed  his  guardian,  and  to  have  a  mainte- 
nance allowed  him,  and  that  a  receiver  might  be  appointed.— Lord  Chancellor. 
This  court  has  never  appointed  a  receiver  without  a  bill  depending,  and  sir 
Jos.  Jekyll  was  the  first  who  ever  appointed  a  guardian  in  this  summary  way 
without*  bill.  Lord  A.  being  in  court,  nominated  Mr.  Pelham,  and  it  was 
referred  to  the  master  to  fix  the  maintenance." 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  guardian  by  appoint' 
ment  of  the  ecclesiastical  court.  The  right, of  appointing  guardians  for  the  per- 
sonal estate,  and,  if  there  is  no  other  guardian  by  tenure  or  otherwise,  for  the 
person  also,  is,  we  understand,  claimed  by  the  ecclesiastical  court.  Swinburne 
takes  notice  of  such  a  guardian ;  but  confines  his  observations,  on  the  appoint- 
ment and  his  extent  of  power,  to  the  custom  within  the  province  of  York. 
Swinburne  on  Testam.  1st  ed.  99.  b.  In  a  case,  first  before  the  king's  bench  in 
lord  Hales  time,  he  admitted  the  right  of  the  ecclesiastical  court  to  appoint  a 
curator  of  (he  personal  estate ;  and  after  his  death  the  court  inclined  to  the 
same  opinion.  2  Lev.  162.  T.  Jo.  90.  In  another  case  soon  after,  the  court 
of  king  s  bench  allowed  the  right  as  to  the  infant's  portion^  but  denied  it  over 
the  person.  3  Keb.  384.  In  the  next  case  on  the  subject,  the  question  as  to 
the  right  was  largely  debated  on  a  plea  in  prohibition.  This  alleged  that  by  the 
common  law  used  and  approved  in  England,  if  any  person  by  his  will  devises  any 
goods  to  his  children,  the  ordinary,  before  whom  the  will  is  proved,  hath  used 
to  commit  the  custody  of  the  sons  and  their  portions  till  fourteen,  and  of  the 
daughters  and  their  portions  till  twelve,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  any  tenure,  or  by  the  father's  appointment;  and  if  any 
person  detained  such  infants  or  their  portions,  the  ordinary  hath  also  used  to 
compel  the  delivery  of  them  by  ecclesiastical  censures,  2  Lev.  217.  But  on 
a  demurrer  this  plea  was  overruled,  and  the  prohibition  ordered  to  stand ;  the 
latter  being  founded  on  the  libel  in  the  suit  in  the  ecclesiastical  court,  which 
bad  stated  the  right  in  a  more  extensive  way ;  for  the  libel  was,  that  by  the  eccle- 
siastical law,  every  person  having  the  tuition  of  any  infant  under  age,  by  the 
will  of  the  father,  or  perjudicem  compete/item,  ought  to  have  the  custody  of  the 
infant,  and  suit  in  the  ecclesiastical  court  for  the  detainer.  After  this  case  we 
find  nothing  on  the  subject  for  a  long  time.  But  in  a  case  of  temp.  Geo.  2. 
Lee,  justice,  casually  takes  notice  of  the  ecclesiastical  court's  appointment 
without  objection,  saying,  that  the  course  of  the  spiritual  court  is,  that  if  the 
infant  is  under  seven  years,  they  choose  a  curator,  but  if  he  is  seven  he  chooses. 
Fitzgib.  164.  However,  in  a  loose  note  of  a  still  later  case,  lord  chancellor 
Hardwicke  is  made  to  say,  that  only  guardians  ad  litem  can  be  appointed  by  the 
ecclesiastical  court  14  Yin.  Abr.  176.  pi.  7,  in  a  note.  •  In  another  case,  the 
report  of  which  is  more  to  be  relied  upon,  the  same  respectable  judge  repro- 
bated it  as  a  presumption  in  the  ecclesiastical  court  to  appoint  a  guardian  of 
the  person  and  estate,  and  declared  their  appointment  of  any,  except  when  a  suit 
was  depending,  to  be  an  interference  with  his  power  as  chancellor;  and  so  dis- 
pleased was  he  in  the  instance  before  him,  as  to  conclude  with  recommending 
to  the  attorney  general,  to  consider,  whether  a  quo  warranto  would  not  lie 
against  the  ecclesiastical  court.  3  Atk.  631.  Under  a  like  apprehension  of 
the  subject,  the  late  chief  justice  of  the  king's  bench,  in  Miss  Catley's  case, 
sppke  of  the  appointment  by  the  ecclesiastical  courts  as  confined  to  guardians 
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Pl.  Com.  &»  Also  if  the  mother  be  garchan  in  socage,  and  [~8Q~] 

(3  Co.  39)         taketh  husband,  and  dyeth,  the  husband  shall  not  have  [_  *  J 

this  custody  by  survivour ;  because  the  wife  had  it  en 

outer  droit,  in  the  right  of  the  heire. 
M8&s.  A  gardian  in  socage  shall  not  [d]  present  to  a  benefice  in  the 

Pmentm.  10,     right  <#  tne  fofa .  because  be  cannot  be  accomptable  therefore, 

1-  r3"*?9^  ^>r  that  he  can  make  no  benefit  thereof,  for  the  law  doth  ab- 
Ig  £3*5!*       ^  «»ony,  or  any  corrupt  contract  for  benefices ;  and  there- 

F.  N.  B.  33.  fore  in  that  case  the  heire  shall  present  himselfe  (1 ).  And  Britton 
|*  **  3-  speaking  of  these  gardians  said  well,  let  aueux  gardeins  sontpUds 

BritSo  1 6a^  servants  que  gardeins,  (that  is)  which  gardians  are  rather  servants 

164,    Flet*/  than  gardians. 

lib.  1.  cap.  10.  (a  Ro.  Abr.  41.    Cro.  Jam.  99.    3  Inst.  156.    Post.  1*0.  a.) 

u  He  shall  render  an  account,  fyc.  after  the  heire  accomplished 
the  age  of  14.  yearcs"  This  point  hath  beene  much  controverted 
in  our  bookes,  and  the  causes  of  the  doubts  have  beene,  1.  Upon 

the 


in  litem,  and  therefore  as  perfectly  insignificant.  Burr*  v.  3.  p.  1436.  These 
authorities  being  brought  before  the  reader,  we  shall  leave  him  to  his  own 
judgment,  with  this  further  information  only,  that  in  the  warm  debates  in 

Cirliament  about  the  last  marriage  act,  this  species  of  guardianship  is  said  to 
ive  been  incidentally  discussed* 

The  fourth  kind  of  guardian,  not  yet  enumerated,  is  the  guardian  ad  litem* 
But  of  Una  special  guardian  it  may  suffice  for  the  present  purpose  to  observe, 
that  the  power  of  appointing  such  is  incident  to  all  courts ;  and  that  the  king 
may,  as  it  is  said,  by  letters  patent  appoint  a  guardian  to  prosecute  or  defend 
for  an  infant  in  suits  generally,  though  such  appointments  have  been  long  out 
of  use.     F.  N.  B.  37.  L.     See  further  as  to  guardian  ad  litem,  post.  135.  b. 

In  the  preceding  notes  about  guardianship  we  have  purposely  confined 
ourselves  to  the  subject  exclusive  of  the  royal  family.  Their  case  is  too 
delicate  to  warrant  our  touching  on  the  subject  without  better  material*  than 
we  are  at  present  possessed  of.  Therefore  we  can  only  refer  to  the  ar- 
guments in  die  case  on  the  king's  right  in  respect  to  the  education  and 
marriage  of  his  grand-children,  which  was  referred  to  the  judges  in  the 
reign  of  George  die  first.  See  Fortesc.  Rep.  401,  &  post.  133.  b.  note  1—- 
[Note  70.] 

(1)  S.  P.  ace.  ante  17.  b.  post.  190.  a.  S.  P.  ace  as  to  guardian  by  nurture. 
Cro.  Jam.  99.  In  another  work  lord  Coke  extends  the  doctrine  so  far,  as  to 
say  that  the  infant  shall  present,  whatsoever  his  age  may  be.  3  Inst.  156.  But 
some  suppose  the  guardian  to  have  the  right  of  presenting  in  the  name  of 
the  infant.  Others  again  admit  the  right  of  the  infant  in  general,  but  add, 
that  if  the  infant  be  of  such  tender  years  as  not  to  have  any  discretion,  then 
the  guardian  should  present  for  him.  See  Vin.  Abr.  Guardian,  Q.  pl.  a.  But 
the  law  seems  now  settled  in  the  full  extent  of  lord  Coke's  opinion  by  a  de- 
termination of  lord  chancellor  King.  In  a  cause  before  him  an  advowson 
had  been  conveyed  to  trustees  on  trust  to  present  such  person  as  the  grantor, 
his  heirs  or  assigns,  should  by  deed  appoint;  and  on  the  principle  that  an  infant 
of  any  age  may  present,  his  lordship  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that  the  guardian 
guided  the  child's  pen  in  making  his  mark,  and  putting  his  seal,  2  Eq.  Cat* 
Abr.  Infant,  B.  pl.  3,  Vin.  Abr.  Collation,  A.  pl.  10.  Wats.  Clergym.  L. 
1747,  p.  140.  See  also  3  Atk.  710. — However,  though  this  decision  may- 
move  all  doubts  about  the  legal  right  of  an  infant  of  the  most  tender  age 
present,  still  it  remains  to  be  seen,  whether  the  want  of  discretion  would  indi 
a  court  of  equity  to  control  the  exercise,  where  a  presentation  is  obi 
from  an  info*  without  the  concurrence  of  the  guardian*— [Note  71.] 
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the  words  of  the  statute  of  [e]  Merlebridge,  ca.  17.  a.  Upon  the  W  It  is  called 

originall  writ  of  account  against  the  gardian  in  socage.    The  Ijf6^?11!^  of 

words  of  the  statute  be,  cum  ad  legitimam  cetatem  pervenerit  sibi  b^ntSe 

respondeat,  8fc.  and  iegkima  atas  [f]  lawfull  age  is  xxi.  yeares.  parliament  in 

Also  the  writ  of  accompt  reoiteth  the  said  statute,  quare  cum  dt  z*  H.  3.  was 

oommuni  consuwregninostriprovisumsit  quod  custodes  terrarum  Golden  there. 

&  tenementorunh  qua  tenentur  in  soaurio,  haredious  terrarum  Sc  \D  *6  £>  3" 

rmtimabilem  ampotum.     [^r]  Whereupon  itV gathered  that  no  1}  E.  %  f  "' 

action  of  account  did  lye  against  the  gardian  in  socage  at  the  Vide  3*  E.  3* 

common  law,  until!  the  heire  be  of  his  lawfull  age  of  21  yeares.  «*{?  J1, 

But  as  to  the  first  f  legit  ima  atas)  as  the  statute  [A]  speaketh,  or  6  e."3  38 

plena  atas  (as  the  writ  doth  render  it)  are  to  be  understood  secun-  [g]  \d  e.  3 . 

sSbn  subjectam  materiam,  that  is  of  the  heire  of  socage  land,  whose  Account,  1  go. 

lawfull  and  full  age  as  to  the  custody  of  guardianship  is  14.  And  *7  E.  a.  ibid. 

as  to  the  recitall  of  the  statute,  ft  1  it  is  evident  that  an  action  of  J?,1'   »  A  A 

-.  j*  j  1  •    ^        j-       •  *.  **-  1  W  9  E.a.  Ac- 

aocount  did  lye  against  gardian  in  socage  at  the  common  law ;  Joint. 

and  that  the  statute  was  made  in  affirmance  or  declaration  of  the  14  E.  3.  ib. 

common  law;  for  the  statute  spetikethone]ydecustodidparentum9  3Mar.Dj.137, 

that  is  of  a  gardian  in  right ;  but  yet  an  action  of  account  lyeth  J^J1 *eZ»  13la 

against  him  that  occupieth  the  land  as  gardian,  albeit  he  be  not  Avowry  a  so. 

of  the  blood  (as  hereafter  shall  be  said).  And  upon  consideration  (21^.380/ 

tad  of  the  said  statute  and  of  all  the  bookes,  it  was  adjudged  Cro.  Cha.  999.) 

in  the  court  of  common  pleas,  Pasch.  16  Elk.  Rot.  436,  accord*  £»«*■  16  Elia. 

ing  to  the  opinion  of  Littleton,  that  the  heire  after  the  age  of  14  R°*'  43*\ ,n  _ 

0  «    if .  r*  •     ^  ^«  *•        •      coamnui  banco* 

yeares  shall  have  an  action  of  account  against  the  gardian  m  Mirror,  ca.  a. 

socage,  when  he  will  at  his  pleasure;    and  so  is  an  ancient  sect.  17. 

question  well  resolved  (2).  Britton,  fbl. 

Britton  was  of  opinion,  that  the  statute  of  Merlebridge,  which  i.^3- b* 

gave  the  capias  in  account,  extended  to  gardian  in  socage,  for  he  ^t^V1 ,3  e.  3, 

wrote  before  the  statute  of  W.  a.  c.  1 1.    But  later  bookes  have  Avowry,  aoo.  * 

over-ruled  this  point,  that  no  capias  lveth  against  gardian  in  17  E.  3.  59. 

socage,  for  the  statute  extendeth  to  baififes  only.  Neither  doth  Merlbr.  ca.  ag. 

the  statute   of   W.  2.  extend  to  gardian  in  socage,  for  that  w- *•<*•* *• 
speaketh  only  de  servientibus,  ballivis,  camerariis,  Sf  reeeptoribus. 


u  But  such  gardian  upon  his  account  shall  have  allowance  of  all  IJc  statute  of 

s  reasonable  costs  ana  expenses  in  all  th\ »-—••-         -•- 

due  to  all  accountants  by  the  common 


jl^W  .uvr»  £*"  *******  %*u\ii+  r.»o   i.i/i/tsM'f.t'  vr.u 

his  reasonable  costs  and  expenses  in  all  things."    (3)  And  tnis  is  Merib.  intended 

■  £w(4) ;  and  so  it  is  °yLitt.»ca.i7. 


declared 


(«)  But  against  a  testamentary  or  other  guardian,  whose  authority  doth  not 

determine  till  the  infant  is  twenty-one,  or  being  a  female  attains  that  age  or 

marries,  the  infant  cannot  have  action  of  account  before ;  for  the  rule  of  the 

tommon  lam  is,  that  account  shall  not  lie  whilst  the  guardianship  continues. 

However,  in  equity  the  infant  may  by  prochein  amy  sue  his  guardian  for  an 

account  during  the  minority.    2  Vera.  342.    2  P.  Wms.  119.     1  Ves.  91. 

3  Atk.  625.     2  Ves.  484.     Mitf.  PI.  25^- [Note  72.] 

>  (3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  receiver  \ 

$HDtuse  then  he  would  lose  his  costs  and  expenses ;  these  it  is  said  being  in 

Jjmeral  allowed  only  to  guardians  and  bailiffs,  and  not  to  receivers.  Post.  1 72.  a. 

^Note  73.] 

\)  The  rule  seems  expressed  too  generally ;  lord  Coke  elsewhere  telling 

it  a  receiver,  who  is  one  of  the  three  denominations  of  accountants 

to  our  law,  cannot  charge  for  costs  and  expenses,  except  in  some 

. ,_~™  cases  in  favour  of  trade  and  merchandise.    Post.  172.   1  Freem.  378. 

.  ~»£No*e  74-] 
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declared  by  the  said  statute  of Merlebridgeysahns  ipm  custodfaU 
rationabiltbus  mists  suis. 

41  E.  3. 3.  «  Allowance"  What  other  allowances  shall  the  gardian  hate? 

19  E*** 41*  ^  t^ie  p3"^*11  nceive  the  rents  and  profits  of  the  lands,  and  be 
JUcoum  in.  fobbed  of  the  same,  whether  shall  he  be  discharged  thereof  upon 
so  Am.  «8.  *  h*8  account  ?  And  it  seemeth,  that  if  he  be  robbed  without  ha 
a  H.  7.  4.  b.  default  or  negligence  he  shall  be  discharged  thereof  (5)*  As  if 
<>  H.  7-  >*•  a  bailife  of  a  manor)  or  a  receiver,  or  a  factor  of  a  merchant,  or 
10  H  6*«*i.  ***  like  acc0UK|t&Qt»  **  robbed,  he  shall  be  discharged  thereof 
a  E.  4. 15.  '  uP°n  h*8  account.  And  seeing  the  gardian  shall  be  charged  at 
Doct.  6c  Stud,  bailife  after  the  heire's  age  of  14,  and  be  discharged  upon  his 
c.38.  fb.  130.  account  if  he  be  robbed,  pari  ratione  if  he  robbed  before  the 
*C||£IAil!"*,9*  age  of  14.  But  otherwise  it  is  of  a  carier,  for  he  hath  his 
194!)  9'  h,r€(6)>  «nd  thereby  implidtely  undertaketh  the  safe  delivery 

of  the  goods  delivered  to  him,  and  therefore  he  shall  answer  Hat 
•  HU  aBEV     **Jue  of  them  if  he  be  robbed  of  them  (7).    Note  the  diversity 
Inter  Woodliefe   an^  *°  }t  wa*  resolved  *in  the  king's  bench, 
and  Curt  in.  (8)    (4  Co.  83.  b.    Cro.Elis.815.    Cro.Jam.  188.    Nojr,  ia6.)     agAsi* 
p.  t8.    (Cro  Jam.  188,  189.) 

So  it  is  if  goods  be  delivered  to  a  man  to  be  safely  kept,  and 
after  those  goods  are  stollen  from  him,  this  shall  not  excuse 
him ;  because  by  the  acceptance  he  undertook  to  keepe  them 
safely,  and  therefore  he  must  keepe  them  at  his  perill. 

So  it  is  if  goods  be  delivered  to  one  to  be  kept,  for  to  be  kept 
and  to  be  safely  kept  is  all  one  in  law  (9).  But  if  the  goods  be 
delivered  to  him  to  be  kept  as  he  woujd  keepe  his  owne,  there  if 
they  be  stollen  from  him  without  his  default  or  negligence,  he 

shall 

(5)  The  rule  is  the  same  as  to  trustees,  though  for  their  greater  security  it 
is  usual  to  insert  special  provisions  in  the  instrument  creating  the  trust,  2  Cha. 
Cas.  2. — [Note  75.] 

(6)  But  the  hire  is  not  the  only  or  principal  ground,  on  which  the  carrier  is 
liable ;  for  factors,  though  they  also  receive  a  reward,  are  not  so,  except  for 
negligence  or  by  reason  of  a  special  undertaking.  The  great  cause  of  the  laws 
charging  the  carrier  is  the  public  employment  he  exercises.  1  Ld.  Raym.  917. 
1  SaOc.  143.     12  Mod.  487. — [Note  76.] 

(7)  This  is  by  the  common  law  or  general  custom  of  the  realm ;  and  to  recite 
it  in  the  declaration,  as  is  sometimes  the  practice  both  with  respect  to  inn- 
keepers and  carriers,  seems  not  only  unnecessary  but  even  rather  improper; 
because  it  tends  to  confound  the  distinction  between  special  customs,  which 
ought  to  be  pleaded,  and  the  general  custom  of  the  realm,  of  which  the  courts 
are  bound  to  take  notice  without  pleading.  Accordingly  it  seems  admitted  in 
several  books,  that  describing  the  defendant  to  be  a  common  carrier y  without 
any  thing  moie,  is  sufficient.  Hob.  18.  1  Sid.  245.  Hard. 485.  3  Mod.  227. 
Wils.  v.  1.  part  1.  page  2B1. — [Note  77.] 

(8)  S.  C.  Mo.  462.     Ow.  57.     1  Ro.  Abr.  2. 

(9)  This  doctrine  was  denied  by  the  court  in  the  great  case  of  Coggs  and 
Barnard ;  and  it  is  now  understood,  that  acceptance  of  goods  to  be  kept  gem* 
ratty  is  merely  an  undertaking  to  keep  them  as  the  party  receiving  keeps  hj 
own.   2  L.  Raym.  911. — In  Coggs  and  Barnard  the  action  was  for  so  n< 
gently  carrying  some  hogsheads  of  brandy  that  one  of  them  was  staved  ; 
on  motion  in  arrest  of  judgment,  the  court  held  that  a  sufficient  consider* 
appeared  in  the  declaration,  though  it  was  wholly  grounded  on  a  special  ut 
taking  to  carry  safely,  without  stating,  either  tnat  the  defendant  was  to. 
hire,  or  that  he  was  a  common  earner.— [Note  78.3 


L.2.C.5.Sect.  123-       Of  Socage.  [89- a.  89. b- 

thall  be  discharged.  So  if  goods  be  delivered  to  one  as  a  gage 
or  pledge,  and  they  be  stollen,  he  shall  be  discharged ;  because 
he  hath  a  property  in  them  (i  o),  and  therefore  he  ought  to  keepe 
them  no  otherwise  than  his  owne ;  but  if  he  that  gaged  them, 
tendred  the  money  before  the  stealing,  and  the  other  refused  to 
deliver  them,  then  for  this  default  in  him  he  shall  be  charged. 

If  A.  leave  a  chest  locked  with  B.  to  be  kept,  and  8  E.  a.  tit. 


goods  of  B.  are  stolen  away ;  B.  shall  not  be  charged  ,p      &  Slud 
therewith,  because  A  did  not  trust  B.  with  them,  as  this  case  12g.  b.) 
is  (1  )•    And  that  which,  hath  beene  said  before  of  stealing,  is  to 
be  understood  also  of  other  like  accidents,  as  shipwrecke  by  sea, 
fire  by  lightning,  and  other  like  inevitable  accidents  (a).    And 
all  these  cases  were  resolved  and  adjudged  in  the  king's  bench  *.  •Pasch.  43  Elk* 
And  by  these  diversities  are  all  the  bookes  concerning  this  point  hMj*Sootheot« 
reconcfled  (3).        .  £££«• m 

Note,  reader,  it  is  necessary  for  any  that  receiveth  goods  to  (4  Co.  83.  b.) 
be  kept,  to  receive  them  in  this  speciall  manner,  viz.  to  be  kept 
as  his  owne,  or  to  keep  them  at  the  perill  of  the  owner  (4). 
But  now  is  Littleton  to  be  further  heard. 

"And 

(10)  Lord  ch.  j.  Holt  thought  this  reason  insufficient,  and  justly  as  it  seems. 
Other  bailees  have  a  property,  that  is,  a  special  and  limited  one ;  and  what  hath 
the  pawnee  more  ?  The  only  difference  is  in  the  degree ;  the  pawnee's  property, 
though  not  absolute,  being  rather  more  enlarged,  and  for  some  purposes  a  bene- 
ficial one.  %  L.  Raym.  916.  Com.  Dig,  tit.  Mortgage,  and  Vin.  Abr.  tit.  Paxon, 
But  whatever  the  difference  may  be  in  point  of  property,  it  is  become  imma* 
terial  so  far  as  regards  the  use  made  of  it  by  lord  Coke ;  because  now  general 
bailees  of  goods  are  not  deemed  any  further  chargeable  for  the  loss  of  then* 
than  pawnees.     1  Roll.  338.     Salk.  522.     3  Burr.  1593. — [Note  79.] 

(1)  In  the  case  here  stated,  the  not  informing  B,  what  was  in  the  chest  is 
relied  on  as  the  material  circumstance ;  but  the  modern  doctrine  would  make 
it  unnecessary  to  resort  for  aid  from  it,  as  according  to  that  B.  would  not  be 
chargeable,  though  he  had  known  the  contents  of  the  chest.  However,  there 
are  cases  which  turn  upon  the  giving  of  such  information.  All.  93.  1  Ventr.  258* 
Carth.486.    1  Stra.  145.   Lawof  NisiPrius,  ed.  1775,  p.  71. — [Note  So.] 

(2)  Here  lord  Coke  joins  losses  by  shipwreck  and  lightning,  and  other  like 
inevitable  accidents,  with  those  by  stealing ;  but  other  authorities,  make  a  dis- 
tinction, and  according  to  them,  neither  carriers  nor  masters  of  ships  are 
responsible  for  losses  by  acts  of  God  or  of  the  kings  enemies.  2  Bulst.  280, 
2  L.  Raym.  918.    Vin.  Abr.  tit.  Master  of  a  Ship,  B.  pi.  12. — [Note  81.] 

(3)  The  old  doctrine  about  bailments  will  be  found  at  large  in  Southcote'q 
case,  which  is  cited  by  lord  Coke  in  the  margin.  For  the  modem  doctrine,  the 
student  should  consult  the  famous  case  of  Coggs  and  Barnard  already  cited* 
Lord  chief  justice  Holt's  argument  in  that  case,  as  reported  by  lord  Raymond, 
particularly  merits  attention  ;  it  being  a  most  masterly  view  of  the  whole  sub- 
ject of  bailment.  Another  important  case  connected  with  the  same  subject  is 
~*   t  of  Lane  and  Cotton,  in  which  three  judges  against  Holt  held,  that  action 

the  case  will  not  he  against  the  Master  of  the  General  Post-Office  for  the 
of  a  letter  with  exchequer  bills  in  it.     1 2  Mod.  472.     See  further  the  firi- 
ng books,  which  are  citations  from  a  note  by  the  editor  of  the  1 1  th  edition. 
1  E.  4.  55.    4  E.  3. 6.    2  H.  7. 1 1,    Palm.  548.    W.  Jo.  179.    Grot,  de 
Bell.  1.  2.  c.  12.  s.  13.  Puffend.  de  Jur.  Nat.  1. 5.  c.  4.  s.  6, 7 ;  and  Dora, 
Civ,  1.  1.  t.  5.  s.  2.  t.  6.  s.  3,   t.  7.  8.  3.-3  Atk.47, — [Note  82.] 
4)  We  have  already  observed,  that  in  general  this  distinction  is  now 

b  b  3  exploded. 


89.  b.]  Of  Socage.      L.  2.  C.  5.  Sect.  123. 

u  And  if  such  guardian  marry  the  heire  xritftin  age  of  14.  geare*, 
:."    Forif  he  marry  the  beire  after  14,1 
and  do  account  ahall  be  made  therefore. 


fa"    For  if  he  marry  the  heire  after  14,  he  bout  of  his  custody, 

L  ahall  be 


u  He  shall  account  to  the  heire."  He  shall  account  for  tht 
marriage  of  the  heire,  viz.  for  so  much  as  any  man  bond  fide  had 
offered  for  the  marriage*  or  would  gr? e  in  marriage  unto  him. 

(iKo.Abr.  u  Or  to  his  executors?   Not  (5)  that  an  infant  of  the  age  of  14 

908. 910.  may  make  his  will  (as  some  hereupon  have  collected) ;  but  the 

Oo.  Cht.  79.)    meaning  of  Littleton  is,  that  if  after  his  marriage  he  accomplish 

his  age  of  18  yeares,  at  what  time  he  may  makehis  testament  (6)» 

and 


exploded.  Ante  89.  a.  note  9.  See  further  tit.  Bailment  and  Carrier,  in  New  Abr. 
tit.  Bailment  and  Action  for  Negligence,  in  Vin.  tit.  Action  on  the  case  Jot 
misfeasance,  in  Com.  Dig.    Law  of  Nisi  Prius,  ed.  1775,  p.  69. 

m  It  is  note  in  all  the  former  editions,  but  not  is  apparently  the  true  reading* 
(6)  There  is  a  great  abundance  of  irreconcilable  opinions  in  our  books 
about  the  earliest  age  at  which  a  will  may  be  made  of  personal  estate*    Here 
lord  Coke  states  18  to  be  the  age ;  though  the  reasons  and  authorities  in  favour 
of  that  time  do  not  appear.-— Others  mention  17,  that  being  the  age  at  which 
an  administration  during  the  minority  of  an  executor  determines.  1  Vera.  *$$• 
*  Vera.  558.    But  this  opinion  was  probably  founded  on  an  idea,  that  our  spi- 
ritual courts  make  no  difference  between  the  time  for  acting  as  an  executor  and 
the  time  for  making  a  will,  which  is  clearly  a  mistaken  notion.     However,  it 
receives  some  countenance  from  the  decisive  manner  in  which  a  late  chancellor 
of  the  first  authority  mentions  17,  and  the  ambiguous  terms  in  which  he  speaks 
of  an  earlier  see.     1  Ves.  303.    3  Atk.  709. — According  to  others  15  is  the 
age  for  males,  if  the  party  can  be  proved  of  sufficient  discretion ;  but  we  are  not 
informed  why,  and  therefore  little  respect  is  due  to  this  opinion,  if  that  can  be 
deemed  one,  which  in  fact  was  nothing  more  than  a  loose  dictum,  2  Vera.  469.—. 
Others  doubt,  whether  any  time  before  21  is  not  too  early ;  because  none  can 
be  administrators  till  they  have  attained  that  age.    1  Vera.  326.    The  reasons 
usually  assigned  for  not  granting  administration  to  any  person  under  21  are* 
that  an  administrator  being  created  by  statute  his  age  should  be  according1  to 
the  common  law,  and  that  the  statute  of  distribution  requires  the  security  of  a 
bond  from  an  administrator,  which  an  infant  cannot  give.     See  the  books  cited 
in  Vin.  Abr.  Executors,  L.  3.  pi.  6.   This  latter  reason  against  an  infant's  being 
administrator  is  the  most  forcible ;  but  both  seem  equally  inapplicable  to  the 
other  point ;  the  power  of  making  a  will  of  personal  estate  not  being  derived 
from  or  regulated  by  any  statute,  and  the  giving  of  a  bond  being  foreign  to  the 
case  of  a  testator. — In  Perkins  four  is  said  to  be  the  age  for  making  a  will  of 
personalty;  but  though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new 
editions  of  this  book,  yet,  as  Swinburne  well  observes,  it  appears  to  be  an 
error  of  the  press  by  omission  of  the  figure  x,  and  most  probably  xiiii.  was  the 
age  intended.    Perk.  sect.  503.    Swinb.  Testam.  part  2.  sect.  2.    Off.  of  Ex. 
cap.  18. — The  last  opinion  on  the  subject,  and  that  most  to  be  relied  upon, 
distinguishes  between  males  and  females*  making  the  testamentary  power  to 
commence  in  the  former  at  14,  and  in  the  latter  at  12.     At  these  ages  the 
Roman  law  allowed  of  testaments,  and  the  civilians  agree  that  our  ecclesiastical 
courts  follow  the  same  rule ;  and  to  them  we  ought  principally  to  resort  fbr 
information  on  testamentary  subjects ;  because  these  being  so  peculiarly  of 
spiritual  conusance,  they  speak  more  ex  tripode  juridico>  to  use  the  phrase  of  a 
great  author,  than  our  common  lawyers.  Swinb.  on  Testam.  part  2.  sec\.  n* 
Godolph.  Orph,  Leg.  276.  2  Strab.  Dom.  1 1 .  Har.  Justin.  Instit.  1. 2. 1. 12.  s.  I. 
But  the  doctrine  is  not  sustained  by  the  authority  of  civilians  only.    Sort. 

respectable 


L.  2.  C.  5.  Sect  124.       Of  Socage.  [89.  b. 

and  constitute  executors  for  his  goods  and  chattel]*,  and  the 

words  are  so  to  be  understood,  as  may  stand  with  law  and  reason. 

Note,  executors  could  not  have  an  action  of  account  at  the  com-  7  E.  3*  6*. 

inon  law,  in  respect  of  the  privity  of  the  account ;  but  the  statute   lS> E'  3* 

of  W.  a.  ca.  23,  hath  given  the  action  of  account  to  executors,  $F&**%%  * 

the  statute  of  25  E.  3.  ca.  5,  to  executors  of  executors,  and  the  31  E.  3.  tit. 

statute  of  31  E.  3.  c.  11,  to  administrators.  Account,  57. 

"  That  he  tvould  marry  him  voithotU  taking  the  value?    So  as  3  E  3. 10. 

the  gardian  shall  not  account  only  for  that  which  he  shall  receive  46  E.  3- 

in  this  case,  but  for  that  also  which  he  might  receive.  A5rouu5'  :*?• 

0  an. 3.  ibid. 45. 

IS  PL    o 

"  Unless  that  he  marrieth  him  to  such  a  marriage,  that  is  as  Account,  47. 
much  "north,  fyc."    This  needeth  no  explanation. 

If  the  heire  in  socage  be  ravished  out  of  the  custody  of  the  HH1.  3  E.a. 

gardian,  and  the  ravisher  marrieth  the  heire,  the  gardian  shall  coram  Rege, 

have  a  writ  of  ravishment  of  ward,  and  recover  the  value  of  the  Rot  3*  Agne» 

marriage,  &c.  and  shall  account  to  the  heire  for  the  same.  |r5T  «k'8  CMe; 

jf.w.is.  139.1. 

&  140.    36  E.  3. 65.    lE.  3. 19,30. 

And  the  gardian  in  socage  is  bounden  by  law,  that  the  heire 
be  well  brought  up,  and  that  his  evidences  be  safely  kept. 

The  grandmother  of  the  sonne  and  heire  of  John  Bernevill,  who  Trim  1  H.  5. 
held  the  manor  of  Totington  in  the  county  of  Midd.  in  socage,  coram  Rege, 
recovered  the  heire  in  a  ravishment  of  ward  against  Simon  Chevin,  ***•  *•  Mwd- 
which  had  married  the  step-mother  of  the  heire;  and  by  the  rule 
of  the  court,  the  plain tife  pro  nutriturd  haredis  et  pro  custodid 
evidentiarum  invenit  plegios. 


Sect,  124. 

AND  if  any  other  man,  who  is  not  the  next  friend,  occupies  the  lands 

or  tenements  of  the  heire  as  gardian  in  socage,  he  shall  be  compelled 

to  yield  an  account  to  the  heire,  as  well  as  if  he  had  beene  next  friend;  for 

it  is  no  plea  for  him  in  the  writ  of  account  to  say,  that  he  is  not  the  next 

friend,  frc.  out  lie  shall  answer  whether  he  hath  occupied  the  lands  or 

tenements 


respectable  books,  written  by  common  lawyers,  mention  12  and  14  for  the 
same  purpose ;  prohibitions  have  been  refused  by  the  king's  bench,  when  ap- 
plied for  to  restrain  the  ecclesiastical  courts  from  allowing  wills  made  at  such 
early  ages;  and  there  are 'instances,  in  which  the  doctrine  hath  been  recognized 
and  adopted  by  the  court  of  chancery.    Off.  of  Ex.  cap.  1 8.  Shep.  Touchst.  403. 
T.  Jo.  210.    2  Show.  204.    Comb.  50.  Prec.  in  Cha.  316.    Giib.  Eq.  Rep.  74. 
Mos.  5.    To  conclude  this  point,  it  may  be  added,  that  as  on  the  one  hand  the 
rule  of  the  ecclesiastical  courts,  in  holding  1 2  and  14  to  be  ages  at  which  males 
and  females,  according  to  the  difference  of  sex,  first  have  the  power  of  making 
*  wills  of  personalty,  seems  now  well  established ;  so  on  the  other  hand  it  is  in 
.  some  degree  consonant  to  the  doctrine  of  our  common  law;  for  though  that  is 
■  silent  as  to  the  age  for  wills  of  personalty,  these  being  the  subjects  of  a  different 
,  law,  yet  it  adopts  the  same  standard  of  12  and  14  for  other  purposes,  and  so 
far  deems  them  the  ages  of  discretion,  as  to  give  infants  of  those  ages  the 
power  of  choosing  guardians,  and  to  presume  that  they  are  doli  capaces 
?n  respect  to  crimes.     1  Hal.  H.  P.  C  22.— [Note  83.] 

BB4 


8p.b.  90.a.]  Of  Socage.        L.2.  C.5.  SectlSoI 

tenements  as  garduxn  in  socage  or  no.  Butq\aete,if  after  the  hare  hath 
accomplished  the  age  of  14  yeares,  and  the  gardian  in  socage  continually 
occupteth  the  land  until  the  heire  comes  to  full  age,  scil.  of  21  yeares,  if 
the  neire  at  his  full  qge  shall  have  an  action  of  account  against  the  gardian, 
from  the  time  that  me  occupied  after  the  said  14  yeares,  as  gardian  in 
socage,  or  against  him  as  his  bailife. 

19  E.  a.  "A  ^^  \fany  °ther  man,  toAo  is  not  the  nextjriendy  fyc?  If  a 

^^Vf**'  *V*  stranger  entreth  into  the  lands  of  the  infant  within  age  of  14, 

4?  e!  3.  and  tak^th  the  profits  of  the  same,  the  infant  may  charge  him  as 

Account,  35.  gardian  in  socage.     And  this  doth  well  agree  with  the  writ  of 

49  E.  3.  10.  account  against  a  gardian  in  socage :  for  the  words  be,  Idem  B« 

,«a"3"7^  prafato  A.  rationabilem  compotum  suum  de  exitibus 

PLComlftlft!  I&provenientibus  de  terris  et  tenementis  mis  in  N.  qua  T  90 ."1 

6  E  3. 38.  Unentur  in  socagio,  et  quorum  custodiam  idem  B.  habuit  I     ^  J 

F.  N.  B.  118.  dum  prad.  A.  infra  atatemfuit,  ut  dicitur.  A  nd  true  it 

is,  that  in  judgement  of  law  he  had  the  custody  of  the  lands :  and 

he  is  called  tutor  alienus,  and  the  right  gardian  in  socage  tutor 

13  E.  3.  proprius;  and  it  is  no  plea  for  him  to  denie  that  he  is  prochein 

Account,  77.  amyr  but  he  must  answer  to  the  taking  of  the  profits  (l),  as 

•a  E.  3.  1 1.       Littleton  here  saith. 

41  E.  3. 

Account,  35.    10  H.  7.  7.    4  H.  7. 6.  b,    7  H.  7.  9.  a, 

6  E.  3.  38.  « But  quare,  Src."    This  quare  came  not  out  of  Littletons 
A*  E* 3*  fin  quiver ;  for  it  is  evident,  that  after  the  age  of  14  yeares  he  shall 

7  ft0*?'     *  °*  charged  as  bailife,  at  any  time  when  the  heire  will,  either 
E.N.B.  118.  before  his  age  of  ai  yeares,  or  after  (2). 


Sect.  125. 

A  LSO,  if  aardian  in  chivalrie  makes  his  executors  and  die,  the  hare 
being  within  age,  frc.  the  executors  shall  have  the  wardship  during  the 
nonage,  g*c.  But  if  the  gardian  in  socage  make  his  executors  and  die,  the 
heire  being  within  the  age  of  14  yeares,  his  executors  shall  not  have  the 
wardship ;  but  another  next  friend,  to  whom  the  inheritance  cannot  descend, 
shall  have  the  wardship,  frc.  And  the  reason  of  this  diversitie  is,  because 
the  guardian  in  chivalrie  hath  thewardship  to  his  owne  use,and  the  gardian 
in  socage  hath  not  the  wardship  to  his  owne  use,  but  to  the  use  of  the 
Aeire(l)f,  And  in  this  case  where  the  gardian  in  socage  dyeth  before  any 

account 

t  This  note  it  in  90. 6.  cf  the  ltfh  and  14th  ecKfwm. 

(1)  That  is,  whether  he  took  the  profits  as  guardian;  for  if  he  assumed  to 
take  them  in  that  character,  he  shall  answer  for  them  accordingly,  though  he 
was  not  guardian  dejure. — [Note  84,] 

(?)  Notwithstanding  lord  Coke's  observation  on  the  quare,  it  is  in  L.  and 
M.;  Roh.;  P.  and  both  of  the  MSS. 

(1)  f  Fitzherbert  cites  two  authorities  which  make  guardianship  in  socage 
grantable.  F.  N.  B.  143.  P.  But  Littletons  opinion  militates  strongly  to  the 
contrary ;  for  if  such  a  trust  is  so  personal  as  not  to  be  transmissible  to  executors, 
why  should  it  be  so  to  grantees?  Accordingly  in  the  arguing  of  a  modern  case 
it  seems  to  have  been  taken  for  granted,  that  guardianship  in  socage  cannot  fc  ? 
assigned.    Gilb.  Eq.  Rep.  i77*--£Note  86.] 


L  2. C.5.  Sect  125.        Of  Socage.  [90. a.90.b. 

account  made  by  him  to  the  heire,  of  this  the  heire  is  without  remedy,  for 
that  no  writ  of  account  lieth  against  the  executors  (2)  J,  but  J of  the  king 
onely. 

u  rVO  his  atone  use"    A  tenant  holdeth  land  of  a  bishop  by  7  R-  »•  Br. 634. 

knights  service,  which  seigniorie  the  bishop  hath  in  the  4°  **• 3- **• 
right  of  his  bishoprick,  the  tenant  dieth,  his  heire  within  age,  the  *0  j*^  p[er 
bishop  either  before  or  after  seisure  dyeth ;  neither  the  king,  377.  *- 

nor  the  successor  of  the  bishop,  shall  have  the  wardship,  but.  (Post.  117. 
his  executors.    For  albeit  the  bishop  hath  the  seigniorie  en  auter  4  £0.  64.  b.). 
droit,  yet  the  wardship  being  but  a  chattell,  he  hath  in  his  owne  *. ^ 4'  41^ 
Fight,  and  a  chattell  cannot  goe  in  the  succession  of  a  sole  cor-         "     *  * 
poration,  unless  it  be  in  the  case  of  the  king  (3). 

And  yet  if  a  bishop  have  an  advowson,  and  the  church  become  34  E.  3.  a6. 
void,  and  the  bishop  die,  neither  the  successor  nor  the  executors  44  E-  3. 
shall  present,  but  the  king ;  because  it  is  but  a  chose  in  action  (4).  £ • N- B-  33- 

And  so  it  is  in  the  case  where  the  king  hath  wardship,  f££cfo£* 

C90.  j   but  *^  that  is  a  prerogative  that  belongeth  to  the  „f  Warranty** 
b.  J   king  to  provide  for  the  church  being  void ;  for  where  Sect.  740. 

the  tenure  by  knights  service  is  of  a  common  person,  (Cro.Jama48.> 
the  executors  of  the  tenant  shall  present  where  the  avoidance 
fell  in  the  life  of  the  tenant. 

«  The 

t  This  note  is  in  90.  b.  of  the  131A  and  14* A  editions* 


(2)  £  Littleton  must  be  understood  to  mean,  that  at  common  law  account  did 
not  lie  against  executors ;  for  in  his  time  it  did  lie  under  several  statutes  against 
an  executor  in  general,  though  they  were  deemed  not  to  extend  to  the  executor 
of  guardian  in  socage.     See  post,  note  3  to  90.  b. — [Note  87.] 

(3)  Ace.  ante  9.  a.  46.  b.  post.  388.  a. 

(4)  This  reason  requires  some  explanation*  It  is  not  that  choses  in  action 
are  in  their  nature  incapable  of  transmission  to  executors ;  for  the  contrary 
is  known  to  be  law,  and  some  instances  of  it  are  here  given ;  but  it  is, 
because  in  the  case  of  a  chose  in  action,  so  peculiar  as  a  right  of  presentation, 
the  law  favours  the  king  more  than  the  bishop's  executors,  and  therefore  gives 
the  king,  as  having  in  his  custody  the  temporalties  of  the  vacant  bishopric, 
that  presentation,  which  executors  in  general  are  entitled  to  when  they  are 
opposed  to  an  heir.  See  post.  388.  Bro.  Abr.  Presentation,  34.  Wats.  Clergym. 
Li.  ed.  1747,  p.  72.  But  then  it  may  be  asked,  why  the  king  should  not  have 
a  like  preference,  in  the  case  of  the  bishop's  being  entitled  to  a  wardship  by 
knight  s  service  in  right  of  his  fee,  and  dying  before  reducing  it  into  possession 
by  seizure.  The  answer  may  be,  that  the  law  distinguishes  between  an  interest 
both  of  profit  and  trust,  as  wardship  by  knight's  service  is,  and  one  merely  of 
trust,  such  as  a  presentation*  The  law  gives  the  former  to  the  bishop's  execu- 
tors, for  the  benefit  of  his  personal  estate.  It  gives  the  latter  to  the  king ;  be* 
cause  the  presentation  to  a  vacant  church  cannot  lawfully  be  sold ;  and  as  the 
bishop's  personal  estate  cannot  derive  any  profit  from  the  presentation,  the  law) 
deems  it  more  proper  to  follow  the  temporalties  of  the  see  to  which  the  ad- 
vowson belongs.  In  a  subsequent  part  of  the  Commentary,  where  it  is  said,, 
that  the  bishop's  executors  shall  not  present,  because  nothing  can  be  taken  foe 
a  presentation,  lord  Coke  seems  to  hint  at  something  of  this  kind.  Post.  388.  a* 
However,  as  a  like  reason  might  be  urged  against  executors  in  favour  of  an 
heir,  it  is  most  safe  to  rely  on  the  right  of  the  king  as  settled  by  authorities. 
and  long  practice. — This  preference  of  the  king's  title  by  prerogative  is  carried 

'jfo  far,  that  even  presentation  and  institution  in  the  lifetime  of  the  bishop  will 
*  not  prevail,  unless  there  hath  been  also  an  induction.    Vin.  Abr*  Presentation, 
C.  a.  E.  a.    Wats.  Clergym.  L.  ed.  1 747,  p.  73. — [Note  85.] 


90.b.]  Of  Socage-        L.  2,  C.  5.  Sect  125- 

fr»  E.  3*  *  The  hehre  is  without  remedy,  Sfc*  For  albeit  in  an  action  of 

^S?™*' &7*  £  account  against  a  gardian  in  socage,  &c.  the  defendant  cannot 

48  K?a.  «.*15  *  wa#e  °*8  "**»  7et  m  respect  of  the  privity  of  the  matters  of  ac- 

a  H.  4. 13.  count,  and  the  discharge  resting  in  the  knowledge  of  the  parties 

F.  N.  B.  117.  thereunto,  an  action  of  account  neither  Ijeth  against  the  execu- 

19 1  H.  6. 5.  tors  0f  ^e  accountant,  nor  at  the  common  law  for  the  executors 

ii  E.^|9*i  °^  ^m  t0  wnoin  tne  account  is  to  be  made,  as  is  aforesaid  (3) ; 

11  Co.  89.  *  but  that  is  holpen  by  statute  (4).     [*]  It  hath  beene  attempted 

(t  Imt.  404.)  in  parliament  to  give  an  action  of  account  against  the  executors 

•]  Rot.  Put  of  a  gardian  in  socage,  but  never  could  be  effected  (5). 
50K.  3.1m.  193. 


fc 


•]  Pl.C0tn.3Qi.    ^  «  But  for  the  king  oneli/."  [a]  The  reason  of  this  is,  because 


€yr?Wf&' 13K  ^  ^n^  8  treasure  w  ^  shiewes  of  warre,  and  the  honour  and 
ii  Co.  89.         safety  of  the  king  in  time  of  peace,  Jirmamentum  belli,  et  oma- 

mentum  pacu ;  and  therefore  the  death  of  the  party  shall  not 
barre  the  kino;  of  his  treasure  due  unto  him  upon  the  account, 
because  it  is  intended,  that  the  king  was  busied  about  the  pub- 
licke  for  the  good  of  the  common-wealth,  and  had  not  leisure  to 
call  his  accountant  to  make  his  account,  et  nullum  tempos  occurrit 
Tid.  Sect.  1 78.  regi  (6).  Littleton  speaketh  of  the  king's  prerogative  but  twice  in 
Stau11f.Pner.3ft,  all  his  bookes,  viz.  nere,  and  Sect.  178,  and  m  both  places,  as 

[6]  FortesctM-,  P8**  °^  tne  'awei  of  England.  Prorogation  [&]  is  derived  of 
fo.45.Rot.PtH.  fra,  i.e.  ante,  and  rogare,  that  is,  to  aske  or  demand  before- 
1  H.  4.  nu.  188.  hand,  whereof  commeth  prarogativa,  and  is  denominated  of  the 
PI.  Com.  336.  mogt  excellent  part;  because  though  an  act  hath  passed  both 
160Tb!  Suunf?  tne  DOU8es  of  &e  lords  and  commons  in  parliament,  yet  before 
Pr»r.  1.  a.  &  *  it  be  a  law,  the  royall  assent  must  be  asked  or  demanded  and 
10.  b.  obtained,  and  this  is  the  proper  sense  of  the  word.  But  legally 

[*]Suuo£Pner.  C*3  '*  extends  to  all  powers,  prefaeminences,  and  priviledges, 
$. 10.  which  the  law  giveth  to  the  crowne,  whereof  Littleton  here 

speaketh  of  one.  Bract,  lib.  1 ,  in  one  place  calleth  it  libertatem, 
[c]  Wettm.  1.  in  another  privUegium  regis ;  [c]  Britton  [d]  (following  W.  1.) 
c*p-  6©-  droit  It  roy ;  [e]  rcgistr.jus  regium,  and  Jus  reghm  corona,  Sp. 

'oi  27.    [c]  Begirt,  foi.  61,  otc 

Sect 


(3)  This  rale  of  the  common  law,  which  did  not  allow  of  actions  of  account 
against  or  for  executors,  had  some  exceptions.  The  latter  part  of  the  rule  did 
not  extend  to  the  executors  of  merchants ;  and  the  king  was  not  within  either 
part.  F.  N.  B.  1 1 7.  11  Co.  90.  a.  It  should  also  be  remarked,  that  though 
at  the  common  law  executors  in  general  were  not  compellable  to  account,  yet 
if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  of  debt  for 
the  balance.    F.  N.B.  page  367  of  4to  ed.  in  lord  Hale's  notes. — [Note  88.] 

(4)  The  13  E.  1.  c.  23,  gave  an  account  to  executors;  but  this  being  con- 
strued to  describe  immediate  executors  only,  other  statutes  were  made  to 
extend  the  remedy  to  the  executors  of  executors  and  to  administrators. 
25  E.  3.  st.  5.  c.  5.   31  E.  3.  c.  1 1.   2  Inst.  404.   Ante  98. b. — [Note  89.] 

(5)  Ace.  Cott.  Abr.  Rec.  131.  But  now  by  4  Ann.  c.  16.  s.  37,  actions  of 
account  lie  against  the  executors  and  administrators  of  every  guardian,  bailiff 

and  receiver— [Note  90]. According  to  lord  Nottingham,  MSS.  Prologonu 

bills  in  equity  did  He  against  executors  in  such  cases. 

*  (6)  See  post.  119.  a.  and  the  note  there. 


Jj.%  C.  5.  Sect  126.        Of  Socage-  \90.h.  91.a. 


Sect.  126. 

A  LSOy  the  lord,  of  whom  the  land  is  holden  in  socage,  after  the  decease 
of  his  tenant  shall  have  relief  e  in  this  manner.  If  tfte  tenant  holdetk 
by  fealty  and  certaine  rent  to  pay  yeerely,  $c.  if  the  tearmes  of  payment 
be  to  pay  at  two  termes  of  the  yeare,  or  at  4  termes  in  the  yeare,  the  lord 
shal  have  of  the  heire  his  tenant  as  much,  as  the  rent  amounts  unto,  which 
he  payeth  yearly.  As  if  the  tenant  holds  of  his  lord  by  fealty,  and  tenne 
shillings  rent  payable  at  certaine  terms  of  the  yeare,  then  the  heire  shall  pay 
to  the  lord  ten  shillings  for  relief,  beside  the  tenne  shillings  which  he  payeth 
for  the  rent. 

"  /JERTAINErent."  A  tenant  holdeth  of  his  lord  certaine  43  E.  3.  Banc, 
lands  in  socage,  to  pay  yearely  a  paire  of  gilt  spurs  or  five  *9*  9 '  ^  *  3& 
shillings  in  money  at  the  feast  of  Easter.    In  this  case  the  rent  is  fjj^jt  *    *° 
uncertaine,  and  the  tenant  may  pay  which  of  them  he  will  at  the  Glauvil.  lib.  9. 
said  feast,  and  likewise  the  tenant  may  pay  which  of  them  he  will  cap.  4. 

for  reliefe ;  but  if  he  pay  it  not  when  he  ought,  then  (J1**0-  Abr.519. 

LQir]  "^y  the  *&*  lord  distraine  for  which  of  them  he  will.  ^^It*' 
^    I  But  if  the  tenure  be  to  attend  on  his  lord  at  the  feast  aRoJlbr.519.) 
of  Christmasse,  or  to  pay  ten  shillings,  there  the  reliefe 
must  be  ten  shillings,  because  the  other  cannot  be  doubled.    Et 
sic  de  simikbus. 

"  To  pay  yeerely."  If  the  tenant  holdeth  of  his  lord  by  fealty, 
and  to  pay  every  two  or  three  year  ten  shillings,  albeit  this  be 
no  annual  rent,  yet  shall  he  pay  ten  shillings  for  reliefe,  Et  sic 
de  similibus. 

But  it  is  to  be  noted,  that  beside  reliefe,  whereof  Littleton  Vid  Sect.  103. 
here  speaketh,  there  belongeth  to  a  tenure  in  socage  of  common  F- N* B- to- 
right  aid  for  the  making  of  his  eldest  son  a  knight  at  the  age  of  ^'^^ 
fifteene  years,  and  to  marry  his  daughter  at  the  age  of  7  years  (x).  Jp.11.'*     fr 

In  the  same  manner  it  is,  if  a  man  be  seised  of  certaine  land  which  U 
holden  in  socage,  and  maheth  a  feoffment  in  fee  to  hisowneuse,  and  diet h 
Seised  of  the  use,  (his  heireoftneageoflAyeares  or  more,  and  no  will  by 
him  declared)  the  lord  shall  have  reliefe  of  the  heire,  as  afore  is  said.  And 
this  by  the  statute  of  10  H.  7.  cap.  15  (2)« 

This  is  an  addition  to  Littleton,  wherefore  I  omit  it  the  rather, 
for  that  the  statute  of  19  H.  7.  is  for  the  cause  above  mentioned 
become  of  none  effect. 

Sect* 


m*^ 


(1)  We  have  already  had  occasion  to  observe,  that  these  aids  are  taken  away 
by  the  12  Cha.  2.  c.  24.    Ant*  76.  a.  note  1. 

(2)  This  part  about  relief  from  the  heir  of  cestui  que  use,  as  lord  Coke  truly 
observes,  is  an  addition  to  Littleton :  and  it  first  appears  in  Redman.  See 
post.  117.  a. 


91.  a.  91.  b.]  Of  Socage.        L*  2.  C.  5.  Sect  127, 


Sect.  127, 


A  ND  in  this  case,  after  the  death  of  the  tenant,  such  relief e  is  due  to  the 
lord  presently,  of  what  age  soever  the  heire  be;  because  such  lord 
cannot  have  t/te  wardship  of  the  body,  nor  of  the  land  of  the  heire.  And 
the  lord  in  such  case  ought  not  to  attend  for  the  payment  of  his  reliefe, 
according  to  the  terms  and  day es  of  payment  of  the  rent ;  but  he  is  to  have 
his  reliefe  presently,  and  therefore  he  may  forthwith  (1)  distreine  after  the 
death  of  his  tenant  for  reliefe. 

16  H.  7. 4.         "  J>RESE  NTLY;n*n&BM  Littleton  saith,  he  ought  not  to 
18  E.  3.  a6.  attend  the  payment  of  his  reliefe  according  to  the  daieq 

P-  *••  f2?5t0,,,  of  paiment  of  his  rent,  but  he  ought  to  have  his  reliefe  presently, 
dabit'h»r*et  una  *""  for  *•  ULme  ne  mBy  incontinently  distraine  after  the  death 
vke  redditum      of  *ne  tenant, 
••am  uniuf  anni  doplicalum.    Britton,foI.  178. ace    Flcti, lib.  i.eap.  8.    (a  Ro.  Abr.  519.) 

And  therefore  in  the  case  aforesaid,    where  the  tenant 
holdeth  by  the  rent  of  five  shillings,  or  a  paire  of  gilt 
(Ant  47.  k        fc^  spurres,  if  the  heire  be  not  presently  (that  is,  as  |*  Ql."| 
a  Ro.  Abr.  5 1 9.)  presently  and  as  conveniently  as  he  may,  all  due  cir-  I     ^     I 

cumstances  considered)  after  the  death  of  his  ancestor 
ready  upon  the  land  to  pay  reliefe,  the  lord  may  distrain  for 
which  of  them  he  will ;  and  if  the  tenant  tendered  either  of  them 
according  to  the  law,  and  none  for  the  lord  was  ready  there  to 
receive  it,  yet  the  lord  may  distraine  for  that  which  was  tendered, 
at  his  pleasure  (a). 

"  Of  what  age  soever  the  heire  be ."  And  yet  it  appeareth  in 
45  E*  3- 1 9«  our  bookes,  that  in  this  case  the  kins  in  case  of  a  tenure  in  socage 
«o  Ells  Di>r  *n  cn'e^e  8na^  not  have  ©rimer  seisin,  unless  the  heire  be  of  the 
361.  Staunfl  age  °f  H  ycares  at  the  death  of  his  ancestor ;  for  if  he  be  under 
Pr»r.  13.  b.  that  age,  he  is  in  the  gard  and  custody  of  his  prochein  amy* 
F.  N.  B.  356.  But  otherwise  it  is  in  case  of  a  common  person,  as  here  it 

a&9*  appeareth.     And  where  in  some  impressions  these  words  be 

added  (so  that  he  be  past  the  age  of  \\  yearesj,  those  words  so 
added  are  against  the  law,  and  no  part  of  Littletons  works  (3). 

•  Tkit  note  it  in  91.  ft.  in  the  ijjifc  cmd  14th  edition*. 

t  The  word  In  tcemt  to  be  interted  for  or.  SfiCt 


(1 )  *  But  here  we  must  understand  Littleton  to  be  speaking  of  a  relief  due  on 
the  descent  of  a  fee  simple  in  f  fee  tail  in  possession;  for  if  only  a  remaindered 
reversion  expectant  on  an  estate  for  life  descends  on  the  heir,  the  relief  is  not 
leviable  till  the  death  of  the  tenant  for  life.  Keilw.  83.  b.  Kitch.  ed.  1599. 
fo.  146.  b.  As  to  the  descent  of  a  remainder  or  reversion  expectant  on  an 
estate  tail,  it  seems  doubtful  whether  a  relief  is  payable  at  any  time  in  respect 
of  such  a  descent.    Keilw.  84.  a.    Watk.  on  Desc.  513. 3d.  ecL— [Note  91.] 

(a)  See  ant.  83.  b.  note  4. 

(3)  Accordingly  the  words  objected  to  by  lord  Coke  are  neither  in  L.  and  M* 
nor  Roh. — They  were  first  inserted  in  P. 


L.2.  C.  5.  Sect.  128, 129-       Of  Socage.      [$1.  b.  92.  a. 


Sect.  128. 


/ 


N  the  same  manner  it  is,  where  the  tenant  holdeth  of  his  lord  byfealtie 
and  a  pound  of  pepper  or  cummin,  and  the  tenant  dyeth,  the  lord  shall 
have  for  relief  e  a  pwmd  of  cummin,  or  a  pound  of  pepper,  besides  the 
common  rent.    In  the  same  manner  it  is,  where  the  tenant  holdeth  to  pay 

Crely  a  number  of  capons  or  kennes,  or  a  pair  of  gloves,  or  certaine 
heh  of  come,  or  sucn  like. 

"A  **®  UND  of  pepper  or  cummin"    Here  it  is  to  be  ob*  (Pwt  i4*»  ••) 

served,  that  the  lord  may  reserve  pepper,  or  any  other 
things  that  be  exotica,  foreign,  of  the  growth  of  outlandish  coun- 
tries or  beyond  sea,  as  well  as  of  the  growth  of  England, 
whereby  navigation  (the  life  of  every  island)  is  employed.  And 
where  Littleton  here  putteth  his  case  in  the  disjunctive,  if  the 
tenant  doth  hold  by  fealty  and  one  pound  of  pepper  or  a  pound 
of  cummin,  he  shall  pay  for  reliefe  a  pound  of  pepper  or  a 
pound  of  cummin,  over  and  besides  the  rent.  But  if  the  tenant 
noldeth  of  his  lord  by  doing  of  certaine  worke  dayes  in  harvest, 
or  to  attend  at  Christmassy  or  such  like,  he  shall  not  double  (a  &>.  Aim 
the  same:  for  of  corporall  service,  or  labour  or  worke  of  the  515-) 
tenant,  no  reliefe  is  due,  but  where  the  tenant  holdeth  by  such 
yearly  rents  or  profits,  which  may  be  paid  or  delivered,  whereof 
Littleton  hath  put  his  examples ;  and  by  them  is  manifestly 
proved,  that  corporall  service,  worke,  or  labour,  shall  not  be 
doubled  in  this  case  (4). 

"  Or  certaine  bushels  of  corne."    Here  it  appeareth,  that  the 
reliefe  of  bushels  of  corne  is  to  be  paid  presently,  though  the 

C  tenant  die  in  winter  before  Corne  be  ripe. 

92  •  I  *^"  Note,  here  are  examples  put  of  five  natures. 
a<  J  1.  Aromatorum  exoticorum,  of  spices  or  drugs,  of  out- 
landish growth,  a.  Granorum,  of  corne  of  English 
growth.  3.  Avium  viUaticarum,  of  powltry ;  as  capons,  hens,  &c. 
4.  Artificiorum,  of  handicrafts ;  as  a  paire  of  gloves  generally 
either  of  outlandish  or  English.  5.  Aid  similium,  or  such  like, 
(that  is)  of  like  outlandish  growth,  or  of  English  growth,  or  of 
powltry,  or  of  artifices  outlandish  or  English,  and  like  herein 
also,  that  they  may  be  paid  or  delivered  to  the  lord  every  year, 
or  every  second  or  third  year,  &c. 

Sect.  129. 

TD  UT  in  some  case  the  lord  ought  to  stay  to  distreine  for  Jus  reliefe 
.  untill  a  certaine  time.  As  if  the  tenant  holds  of  his  lord  by  a  rose,  or 
by  a  bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  in  winter,  tlten  the  lord  cannot  distreine  for  his  reliefe,  untill 
the  time  that  roses  by  the  course  of  the  yeare  may  have  their  growth,  #*c» 
And  so  of  the  like. 

"BY 

(4)  But  Rolle  tells  us,  that  Master  Herbert  of  the  Inner  Temple  in  hit 
autumn  reading,  11  Cha.  1,  held  the  contrary.    2  Ro.  Abr.  515. 


98.  a.  92.  b.]  Of  Socage.  K2.C.5.SecL13a 

(PiMt.  197.  b.)    «  D  y  the  course  of  the  yeare"    Lex  spectat  natwrte  ordinem, 

The  law  respected)  the  order  and  course  of  nature.  Lei 
nam  cogit  ad  tmpombUia>  The  law  compells  no  man  to  impossible 
things.  The  argument  ah  impossibili  is  forcible  in  law.  Imposri- 
bile  est  quod  natunt  ret  repugnat.  And  here  it  is  to  be  observed, 
that  Littleton  puts  a  diversity  betweene  come  and  roses ;  far 
come  wilt  last  And  therefore  the  tenant  must  deliver  the  come 
presently  before  the  time  of  growth  (as  before  is  said) ;  and  so  of 
saffron  and  the  like.  But  roses,  or  other  flo wen,  that  arejrudut 
Jugaces,  cannot  be  kept,  and  therefore  are  not  to  be  delivered  till 
the  time  of  growing.  Neither  is  the  tenant  driven  by  law  aro\ 
6cial)y  to  preserve  roses ;  for  the  law  in  these  cases  respecteth 
nature,  and  the  course  of  the  veare,  as  Littleton  here  saith,  EL 
mrs  natural*  mkatur    Et  sicae  ssmUil 


A 


Sect.  130* 


LSO,  if  any  will  ashe,  why  a  man  may  hold  of  his  lord  by  fealty 
only  for  all  manner  of  services f  insomuch  as  when  the  tenant  shall  doe 
his  fealty,  he  shall  sweare  to  his  lord  that  he  will  doe  to  his  lord  all  manner 
of  services  due,  and  when  he  hath  done  fealty,  in  this  case  no  other  service 
u  due:  to  this  it  may  be  said,  thai  where  a  tenant  holds  his  land  of  his 
lord,  it  behooveth  that  he  ought  to  do  some  service  to  his  lord.  For  tfthe 
tenant  nor  his  heires  ought  to  do  no  manner  of  service  to  his  lord  nor  his 
heires,  then  by  long  continuance  of  time  it  would  grow  out  of  memorie, 
whether  the  land  were  kolden  of  the  lord,  or  of  his  heires,  or  not,  and  then 
will  men  more  often  and  more  readily  say,  that  the  land  is  not  holden  of  the 
lord,  nor  of  his  heires,  than  otherwise ;  and  hereupon  the  lord  shall  lose 
his  escheat  of  the  land,  or  perchance  some  other  forfeiture  or  profit  which 
he  might  have  of  the  land.  So  it  is  reason,  that  the  lord  and  his  heires 
have  some  service  done  unto  them,  to  proove  and  testifie,  that  the  land  it 
holden  of  them. 

«  fffHEN  the  tenant  shall  doe  his  fealty,  he  shall  stveare  to  his 

lord,  8fc"    Here  it  appeareth,  that  the  doing  of  the  fealty 

is  both  a  performance  of  his  service,  and  of  his  oath  also  wbeo 

it  is  done,  for  that  no  other  service  is  due ;  and  that  one  oath 

31  E.  3.  tit.        of  fealty  is  taken  of  all  that  hold,  and  is  not  to  be  changed  for 

Gager  deli-        ^y  U0Veltie  or  nicety  of  invention ;  for  judges  anciently  and 

agE^'. *[         continually  have  suppressed  innovations,  and  would  in  no  case 

4s  A».*p."is.     change  the  ancient  common  law. 

4  E.  3.  ci.  5. 

16  E.  3.  ca,  4.  ts*"  It  behooveth  that  he  ought  to  do  some  service  to  rQ2.~| 
4  H  4.  ca  3  ***  lord?  For  there  can  be  no  tenure  without  some  I  0  J 
\  h'#  J  fo/is',     service ;  because  the  service  maketh  the  tenure.  *- 

fee  of 'this  in' 

*e  Ch»Plcr  "  His  escheat  of  the  land"    Eschaeta  is  derived  of  this  word 

Scrt? *  &n,p,c>  eschier,  quod  est  accidere ;  for  an  escheat  is  a  casuall  profit,  quod 

(1  Ho.  Abr.816.  Qccidit  aomino  ex  eventu  et  ex  insperato9  which  happeneth  to  the* 

V.N.B.  144.   '  lord  by  chance  and  unlocked  for.    Ajid  of  this  word  eschaeta 

Ante  13.  •.)  commeth  eschaetor,m  escbaetor,  so  called,  because  his  office  is  w 

Mian*** 


i 


L*  2.  C.  5.  Sect.  13 1 .  Of  Socage.  [92.  b.  93.  ai 

enquire  of  all  casuall  profits,  and  them  to  seise  into  the  king's 
hand*,  that  the  same  may  be  answered  to  the  king  (i). 

Lands  may  escheat  to  the  lord  two  manner  of  wayes ;  one  by  See  more  of  this 
attainder,  the  other  without  attainder.    By  attainder  in  three  jj  WaSmfe* 
sorts.     First,  Quia  suspenses  est  per  cdlum.     Secondly,  Quia  Secu*         ' 
abjurarnt  regnum  (2).    Thirdly,  Quia  utlegatus  est.    Without 
attainder ;  as  if  the  tenant  dies  without  heire. 

"  Or  perchance  some  other  forfeiture"    As  if  the  land  be  W.  a.  ca.  33. 
aliened  in  mortmaine ;  or  when  Littleton  wrote,  if  the  tenants  had  F,e|- ,L  *•<*.  43* 
erected  crosses  upon  their  houses  or  tenements  in  prejudice  of  &  h5^0*'  ^ 
the  lords,  that  the  tenants  might  claim  the  privilege  of  the  9F  jj;  g,  /^TJ 
Hospitalers  to  defend  themselves  against  their  lords,  they  had 
forfeited  their  tenancies.    But  since  Littleton  wrote,  the  Hospi- 
talers are  dissolved,  and  consequently  that  forfeiture  is  gone.  ~ 

"Or profit."  A%rdUfe}  aid  pur fUemarier,  aid  pur f aire ftz 
,  and  the  like. 

•  Probably  xct.  745* 7&  &  74* 


[93.1  ^  Sect.  131. 

A  ND  for  that  fealtie  is  incident  to  all  manner  of  tenures,  but  to  the 
tenure  infrankalmoigne  ( 1 ),  (as  shall  be  said  in  the  tenure  offranhal- 
moigne),  ana  for  that  the  lord  would  not  at  the  beginning  of  the  tenure 
have  any  other  service  but  fealty,  it  is  reason,  that  a  man  may  hold  of  his 
lord  by  fealty  onely;  and  when  he  hath  done  his  fealty,  he  hath  done  ail  his 
services. 

«  FEALTIE 

—  '  ■    '   >•*" ii    ■      ■.—    ..■■   1       1  .i-i  ■  ■  mi 0 

(1)  See  further  as  to  escheat  and  escheator,  ante  13.  b.and  i8.b.and  note  2.* 
there.    4  Inst.  225.     Mad.  Excheq.  chap.  10.  s.  2. 

(2)  Abjuration,  according  to  the  ancient  use  of  the  word,  had  the  effect  of  an 
attainder ;  because  it  was  necessarily  accompanied  with  the  confession  of  a 
felony.  But  this  kind  of  abjuration  is  not  now  in  force ;  the  privilege  of  sanc- 
tuary, of  which  it  was  consequential,  having  been  taken  away  by  a  statute  of 
James  the  first.  See  1  Jam.  c.  25.  s.  34.  2  Inst.  629.  and  2  Hawk.  PI.  C. 
b.  2.  c.  32.  However,  the  word  abjuration9  is  still  in  use  in  our  law  for  some 
purposes.  For — 1.  Some  statutes,  in  order  to  secure  the  established  religion, 
require  persons  convicted  of  certain  kinds  of  recusancy  to  abjure  the  realm,  on 
pain  of  being  adjudged  guilty  of  a  capital  felony ;  and  the  word  in  this  sense  is 
similar  to  the  ancient  abjuration,  and  is  attended  with  a  like  effect  35  Eliz. 
c  1,  and  2. 13. — 2.  In  order  to  secure  the  succession  of  the  crown  as  settled  at 
and  since  the  Revolution,  other  statutes  make  all  persons  who  refuse  to  take 
the  oath  prescribed  for  abjuring  the  Pretender  and  his  descendants,  liable  to 
various  penalties  and  forfeitures ;  but  this  kind  of  abjuration  differs  both  in 
object  and  effect  from  the  ancient  one.  13  W.  3.  c.  6.  1  An.  st.  1.  c.  22.  l  G.  l. 
at.  2.  c.  13.    6  G.  3.  c.  53. — [Note  92.] 

(1)  Tenure  at  will  should  be  also  excepted.  See  the  next  Section,  and' 
ante  67.  b.  note  2.  68.  b.  n.  5.  However,  even  to  tenure  at  will  fealty  maybe' 
incident  by  the  custom  of  a  manor ;  and  so  generally,  if  not  universally,  it  is  to 
copyhold  tenures.  10  H.  6. 13.  20H.  6. 3.  Kitch.  on  Co.  ed.  1592,  fol.  132. 
—[Note  93.] 
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<4  Cu  8.  *T?EAL  TIE  is  incident." 

Post.  143.  •.)       •*     Qf  incident  there  be  two  sorts,  via.  separable  and  in* 

separable. 

Separable*  as  rents  incident  to  reversions,  &c  which  may  be 
severed :  inseparable,  as  fealty  to  a  reversion  or  tenure,  which 
cannot  be  severed:  for  as  all  lands  and  tenements  within  England 
are  holden  of  some  lord  or  other,  and  either  mediately  or  imme- 
diately of  the  king ;  so  to  every  tenure  at  the  least  fealty  is  an 
inseparable  incident,  so  long  as  the  tenure  remains ;  and  all 
other  services,  except  fealty,  are  severable.  Qut  where  the 
tenure  is  by  fealty  only,  there  is  no  reliefe  due  for  the  cause 
abovesatd  (2). 

Sect. 


(a)  The  reason  is  plain.    Socage  relief,  being  a  year's  rent,  cannot  be 
calculated,  if  an  annual  rent  is  not  payable.  See  ante  85.  a.  note  1.    But  as  by 
custom,  or  by  express  reservation  on  creating  the  tenure,  a  payment  wholly 
different  from  and  unconnected  with  the  yearly  rent  may  be  due  for  relief;  so 
it  may  be  presumed,  that  by  the  same  means  a  relief  may  be  payable,  where 
there  is  no  yearly  rent ;  because  the  relief  is  ascertained,  without  reference  to 
a  yearly  rent,  in  both  cases  equally.  See  Kitch.  on  Co.  ed.  159a,  fo.  103.  Here 
it  may  not  be  amiss  to  advert  to  some  other  differences  between  the  several 
kinds  of  relief  payable  by  socage-tenants.    1 .  The  proper  socage  -relief,  that  is* 
the  relief  incident  to  the  tenure  by  socage  by  the  general  custom  of  the  realm, 
is  a  year's  rent,  and  consequently  can  never  be  payable,  except  where  there  is  * 
an  annual  rent;  but  the  improper  socage -relief,  that  is,  the  relief  due  either  by 
special  custom  or  by  express  reservation,  may  be  more  or  less  than  the  annual 
rent,  or  mat  be  payable,  where  there  is  no  annual  rent.    2.  The  socage-relief 
by  common  law  is  only  payable  on  a  descent  and  by  a  natural  person ;  but  the 
two  other  reliefs  may  be  due  where  the  tenant  comes  in  by  purchase,  or  where 
he  takes  as  a  sole  corporation  by  succession.    Ante  84.  a.  2  ko.  Abr.  517, 518. 
3.  If  the  relief  claimed  is  one  at  common  law,  it  is  presumed  to  be  due,  till  the 
contrary  appears ;  that  is,  unless  it  can  be  proved  that  the  relief  hath  been 
released,  or  that  the  tenure  was  reserved  with  an  express  exemption  from  relief. 
3  Lev.  145.     Vin.  Abr.  Evidence,  A.  b.  28.  pi.  5.     But  if  the  relief  be  claimed 
by  special  custom  or  special  reservation,  the  onus  probandi  must  necessarily  fall 
upon  the  lord.     4.  If  the  relief  is  by  the  common  law,  it  is  merely  a  fruit 
incident  to  the  service ;  but  if  the  relief  is  by  express  reservation,  it  is  k  part  of 
the  service*    This  distinction,  however  nice  it  may  appear,  may  be  deemed  an 
essential  one.     Relief,  when  only  an  incident  to  the  service,  is  not  within  the 
limitation  of  50  years  prescribed  for  seisin  of  it  by  the  32  H.  8.  c.  2,  as  hath 
been  observed  in  a  former  note ;  nor  will  acceptance  of  rent  estop  the  lord 
afterwards  from  claiming  such  a  relief.     Ante  03.  a.  note  2.     Cro.  Eliz.  885. 
But  the  law  seems  to  be  to  the  contrary  in  both  these  particulars,where  the  relief 
is  part  of  the  service.  5.  If  the  relief  is  by  the  common  law,  or  by  special  reserva- 
tion, the  remedy  by  distress  follows  of  course ;  but  it  is  said,  that  for  relief  by 
special  custom,  distress  is  not  warranted  without  a  prescription.  W.  Jo.  1 33. — 
These  differences  between  the  three  kinds  of  socage-reliefs  lie  scattered  in  the 
books  ;  and  thus  bringing  them  into  one  point  of  view  may  be  useful.     The 
learned  reader  will  judge  of  their  propriety.    The  diligent  student  may  add  to 
their  number.     See  further  Co.  Copyhold,  chap.  2.    Survey.  Dial.  4th  edit.  95, 
and  the  case  of  Hungerford  and  Havyland  in  W.  Jo.  1 32.    2  Bulst.  3c 3.  Latch. 
37. 94. 129.    2  Ho.  Rep.  370.    O.  feendl.  180. — [Note  94.] 
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Sect.  132. 

A  L  SO,  if  a  man  letteth  to  another  lands  or  tenements  for  terme  of  life, 

without  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  shall  do 

fealty  to  the  lessor,  because  he  holdeth  of  him.  Also  if  a  lease  be  made  to 

a  man  for  terme  of yeares,  it  is  said,  that  the  lessee  shall  do  fealty  to  the 

lessor,  because  he  holdeth  of  him.  And  this  is  well  proved  by  the  words  of 

the  writ  of  wast,  when  the  lessor  hath  cause  to  bring  a  writ  of  wast  against 

him;  which  writ  shall  say,  that  the  lessee  holds  his  tenements  of  the  lessour 

for  terme  of  yeares.     So  the  writ  proves  a  tenure  betweene  them.    But  he, 

which  is  tenant  at  will  according  to  the  course  of  the  common  law,  shall 

not  do  fealty;  because  he  hath  not  any  sure  estate.  But  otherwise  it  is  of 

tenant  at  will,  according  to  the  custom  of  the  manor  ;for  tlmt  he  is  bound 

to  do  fealty  to  his  lord  for  two  causes.     The  one  is  by  reason  of  the  cus- 

tome;  and  the  other  is,  for  that  he  taketh  his  estate  in  such  form  to  do  his 

lord  fealty. 

€tTF  a  man  letteth  for  terme  of  life,  'without  naming  any  rent,  fyc  v.  Sect  a  14. 
he  shall  dofeatty,  fyc"  And  the  reason  is ;  because  there  is  (Ante  67.  a* 
a  tenure,  and  fealtie  (as  hath  beene  said)  is  incident  to  all  manner  68,  a,) 

t  of  tenures;  and  it  is  to  be  noted,  that  the  law,  for  the 

93.  J  suretie  t^  of  the  lord,  that  his  tenant  shall  be  faithfuU 
b.  J  an^  loyall  to  him,  doth  create  such  a  service  as  die 
tenant  shall  be  bound  thereunto  by  oath. 

"  Also  if  a  lease  be  made  for  yeares,  fyc.  the  lessee  shall  do  40  E.  3, 34. 

JeaUy."  For  there  also  is  a  tenure  between  them.  And  Littleton'*  9H.6.41. 

opinion  in  this  case  is  holden  for  good  law  at  this  day  (1).  10  H* 6-  '3* 

9  ■&«  4*  1* 
aiE,4.  29.    5  H.  5.1a.    5H.7. 11. 

u  And  this  is  xoeU  proved  by  the  words  of  the  writ,  fyc"  Nota,  yid.  Sect. 84. 
the  original  writs  are  (as  it  were)  the  foundations  and  grounds  of 
die  law,  and,  as  it  appeares  here  by  Littleton,  are  of  great 
authority  for  the  proofe  of  the  law  in  particular  cases  (?)• 

"  Because  he  hath  not  any  sure  estate.'9    Therefore  tenant  at  (Ante  63.  a. 
wfll  shall  not  do  fealty  (as  hath  been  said  before) ;  because  the  5  Co.  10.) 
matter  of  an  oath  must  be  certaine.    The  rest  of  this  Section 
needs  no  explication  (3). 

Chap. 


(1)  See  ante  67.  b.  note  2. 

(2)  See  ante  73.  b. 

(3)  It  may  be  proper  to  conclude  this  Chapter  of  Socage,  by  pointing  out 
the  several  changes  made  in  the  tenure  of  socage  by  the  statute  of  the  1 2  Cha.  2. 
«.  24,  so  often  mentioned.  1 .  It  takes  away  the  aids  pur file  marier  and  pur f aire 
fUz  chivalier,  which  were  incident  to  all  socage-tenures.  2.  It  relieves  socage 
Aft  capite  from  the  burden  of  the  king's  primer  seisin  and  of  fines  of  alienation  to 
4he  kins ;  to  both  of  which  socage  in  capite  was  equally  liable  with  tenure  by 

frights  service  in  capite,  though  not  so  to  wardship.   3.  It  extends  the  fathers 

ower  of  appointing  guardians  by  deed  or  will,  winch  by  the  4  and  5  Phil,  and 

jLL  C  c  Mar. 


93.b.94.a.]      Of  Frankalmoign.  X. 2- C. 6. Sect  133. 
Chap.  6.  Frankalmoigne.  Sect.  133. 

fENA  N T  in  frankalmoigne  is,  where  an  abbot,  or  prior,  or  another 
man  of  religion,  or  of  holy  church  holdeth  of  his  lord  in  frank* 
almoigne;  that  is  to  say  in  Latine,  in  liberam  eleemosinam,  that  is,  in  free 
almes.  And  such  tenure  beganne  first  in  old  time.  When  a  man  in  old 
time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as  of  fee,  and 
of  the  same  land  infeoffed  an  abbot  and  his  covent,  or  prior  and  his  covent. 
to  have  and  to  hold  to  them  and  their  successours  in  pure  and  perpetuau 
almes,  or  in  frankalmoigne;  [or  by  such  words  to  hold  of  the  grantor,  or 
of  the  lessor*,  and  his  heires  in  free  almes:]  (1)  in  such  case  the  tenements 
were  holden  in  frankalmoigne. 

Bract.  Kb,  9.  "J  N  abbot,  yrior,  or  another  man  of  religion,  or  of  hdy 
cup.5.andlib.4.  -*1  church"  It  is  to  be  observed,  that  of  ecclesiastical  per- 
fe*  *k  B»*tton»  ions  some  be  regular,  and  some  be  secular.  They  be  called 
Minor*  ca^a.  regular,  because  they  live  under  certaine  rules,  and  have  vowed 
sect.  18.  three  things ;  true  obedience,  perpetuall  chastity,  and  wilfull 

GUrtU.  lib.  7.  poverty.  And  when  a  man  is  proteased  in  any  of  the  orders  of 
ct.  1.  &  lib.  i9.  religion,  he  is  said  to  be  a  man  of  religion  or  religious.  Of  this 
Fleta  lib  %  tort  °*  *^  abbots,  priors,  and  others  of  any  of  the  said  orders 
ca.  5.'  regular.     Secular  are  persons  ecclesiastical! ;  but  because  they 

si  H.  7. 39.       live  not  under  certain  rules  of  some  of  the  said  orders, 
99  E.  3.  14.        nor  are  votaries,  *&•  they  are  for  distinction  sake,  |  94, "1 
1  H|{68*8  called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  a.  J 

(4  Co.  104.)       deacons,  prebends,  parsons,  vicars,  and  such  like.     All 
9  lust!  191.        which  Littleton  here  includeth  under  these  general  words,  of 

holy  church ;  and  none  of  these  are  in  law  said  to  be  men  of. 

religion,  or  religious. 

Where  Littleton  saith  (infeoffed  an  abbot  and  his  covent  J  his 

meaning  is,  that  the  abbot  only  is  infeoffed :  for  he  is  only  a 

person  capable,  and  the  covent  are  dead  persons  in  law,  and 
See  the  Statute!  nave  power  of  assent  only,  and  that  they  thereunto  assent.  But 
of  97  H.  8,  not    gince  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

printed,  bnt  in 

the  abridgment    31  H.  8.  cap.  13.  and  39  H,  8.  ca.  94,  fee    Vide  Sect.  530. 

religious 

•  The  word  which  lord  Coke  translates  "  Lessor,"  is  in  the  original "  Feoffor/'  but,  as  he 
evidently  refers  to  a  lease  for  lives,  for  which,  before  the  statute  of  uses,  Livery  of  Seisin  was  « 
necessary,  such  a  lease  was  a  feoffment ;  so  that  the  difference  is  immaterial. 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage. — In  all  other  respects  the  tenure  in  socage 
seems  to  be  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequences, as  it  was  before  the  Restoration.  But  the  statute  of  Charles  the 
second  goes  farther  than  the  mere  alteration  of  socage ;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  socage  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  future.— 
£Note  95.] 

(1)  The  words  between  bracket*  are  in  L.  and  M.  but  not  in  Hoh. 
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religious  booses  of  monkes,  canons,  friers  and  nuns,  &c.  have 
been  dissolved,  and  their  possessions  given  to  the  crowne  (2.) 

The  ecclesiasticall  state  of  England,  as  it  standeth  at  this  day,  (4  Inst.  391.) 
(which  is  necessary  for  our  student  to  know)  is  divided  into  two 
provinces,  or  archbishopricks,  (viz.)  of  Canterbury  and  of  Yorke. 
The  archbishop  of  Canterbury  is  $ty\edMetropolttanus  et  Prima*  Matth.  Porker, 
totius  Angli&y  and  the  archbishop  of  Yorke  Prima*  Anglia.  Each  de  vitis  archi- 
archbishop  hath  within  his  province  suffragan  bishops  of  several  T^*J°^Tm" 
diocesses  (3).    The  archbishop  of  Canterbury  hath  under  him  ^2d»Britan- 
within  his  province,  of  ancient  foundations,  viz,  Rochester  his  „ja.    v'id.Rot. 
principal!  chaplaine,  London  bis  deane,  Winchester  his  cbancellov,  Pnrliam.  anno 
Norwich,  Lincolne,  Ely,  Chichester,  Salisbury,  Exeter,  Bathe  and  36  H.  8.  1  K.  6. 
Well*,  Worcester,  Coventry  and  Litchfield,  Hereford,  Landqffe,  ^;t^^r 
St.  David,  Bangor,  and  St.  Assaphe,  and  four  rounded  by  king  aj^waTnewIy 
Henry  8,  erected  out  of  the  ruins  of  dissolved  monasteries  (that  erected  a 
is  to  say)  Gloucester,  Bristvm,  Peterboroto,  and  Oxford.    The  bishopries*  by 
archbishop  of  Yorke  hath  under  him  four,  (viz.)  the  bishop  of  the  H- 8-  bn!i by  . 
county  palatine  of  Chester,  newly  erected  by  king  Henry  8,  and  Xnw^ndJto 
annexed  by  him  to  the  archbishopricke  of  Yorke,  of  the  county  be  an  abbey, and 
palatine  of  Durham,  Carlisle,  and  the  isle  of  Man,  annexed  to  by  queene  Eli*. 
the  province  of  Yorke  by  H.  8,  but  a  greater  number  this  arch-  created  a  dean- 
bishop  anciently  had,  which  time  hath  taken  from  him*    The  g^JJj^ 
extent  of  every  diocesse  you  may  elsewhere  read,  the  which  been  ancjcntly 
for  brevity  I  here  omit.     All  the  said  archbishoprickes  and  a  bishop's  see, 
bishoprickes  of  England  were  founded  by  the  kings  of  England,  aod  long  since 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).    *  And  every  translated  to 
archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  ogH^^o,. 
more  shall  be  said  hereafter.     The  archbishop  of  Canterbury  Camden,  obi 
hath  the  precedencie,  next  to  him  the  archbishop  of  Yorke,  next  supra.  26  H.  8. 
to  him  the  bishop  of  London,  and  next  to  him  the  bishop  of  A**  fruil8  and 
Winchester  (5),  and  then  all  other  bishops  of  both  provinces  ^^Sect  117 
after  their  ancientnesse.  •  ^  J^  7*3. 

deane  and  cbap.  of  Norwich  case.    Vide  Sect.  134.  aoi.  31  H.  8,  cap,  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60 ;  and  the  archdeacon  is  called  oculus  episcopi ;  and  every 

archdeaconry 

(2)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries 
in  England  in  the  excellent  preface  to  tnat  most  valuable  work  the  Notitia 
Monastica,  by  bishop  Tanner. 

(3)  Here  bishops  are  styled  suffragans  in  respect  of  their  relation  to  the 
archbishop  of  their  province ;  but  formerly  each  archbishop  and  bishop  had 
also  his  suffragan,  to  assist  him  in  conferring  orders,  and  in  other  spiritual  parts 
of  his  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called  suf- 
fragan bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in  the 
early  times  of  the  christian  church.  How  this  inferior  order. of  bishops  may 
be  elected  and  consecrated  is  regulated  by  the  26  H.  8,  c.  14.;  but  notwith- 
standing this  statute,  it  is  not  usual  to  appoint  them. — They  should  not  be 
confounded  with  the  coadjutors  of  a  bishop  ;  the  latter  being  appointed  in  case 
nf  the  bishop's  infirmity  to  superintend  his  jurisdiction  and  temporaries ;  nei- 

Her  of  which  was  within  the  interference  of  the  former.     See  fully  on  this 
ibject  in  Gibs.  Cod.  1st  ed.  v.  1.  155. — [Note  96.  J 

(4)  See  ante  70.  b.  note  2.  post.  164.  a. 

<5)  This  is  a  mistake ;  for  the  statute,  by  which  precedency  is  principally 
Eulated,  gives  the  bishop  of  Durham  place  between  the  bishop  of  London 
a  the  bishop  of  Winchester.     See  31  H.  8.  c.  10.  s.  3* — [Note  97.]' 

c  c  2 
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archdeaconry  is  parted  into  deanrics ;  and  deanries  again  into 
Vide  roorr  herr-  parishes  townes  and  hamlets.  And  thus  much,  for  the  better 
of,  Seer.  180.  understanding  of  our  author,  and  how  the  state  ecclesiasticall 
5*8. 648,  &c     ttailaeth  at  this  day,  shall  suffice. 

"  Frankalmoign*,  that  is  to  say  in  Latine,  in  liberam  eleemo- 
sinam"  in  English,  in  free  almes.  There  is  an  officer  in  the  kings 
house  called  eleemosinarius,  vulgarly  called  the  king's  alnmer 
(whose  office  and  duty  is  excellently  described  in  ancient  authors,) 
yiz.fragmenta  diligenter  coUigere,  et  dUigenter  distribuere  singulis 
diebus  egenis ;  agrotoset  leprosos,incarceratos,pauperesqueviauast 
et  alios  egenos  vagosque  inpatria  commorantcs  charUative  visitarc: 
item  equos  relictos,  robas,pecuniam,  et  alia  ad  eleemosinam  largita 
recipere,  etjideliter  distribuere.    Debet  etiam  regent  super  cleemo~ 
siruz  largitione,crebris  summonitionibus  stimulare,  pracipui  diebus 
sanctorum,  et  rogare  ne  robas  suas  audi  magni  suntpretu,  his* 
trionUms,  Uandttoribus,  accusatoribus,  seu  menistrauis,  sed  ad 
eleemosina  sua  incrementum,  jubeat  larpri  (6). 

All  ecclesiasticall  persons  may  hold  in  frankalmoign,  be  they 
secular  or  regular ;  and  no  lay  person  can  hold  in  frankalmoign. 
Vide  Sect,  i .  This  adjective  ( liber  J  doth  distinguish  many  things  in  law  from 
■Bract.  1.4.  c.  37,  others ;  as  here,  libera  eleemosina  are  words  appropriated  to  this 
38.  Brittoii,  cage>  an(j  d0  djgtinguish  it  from  a  tenure  by  divine  service  ;  U- 
Britton*  cap.  66.  ierum  tenement  umy  from  a  tenure  in  villenage,  by  copyhold  or 
Bract,  lib.  4.  '  base  tenure ;  liberum  feodum,  franke  fee,  from  a  tenure 
F.  N.  R.  i6°-  in  ancient  demeane ;  &~  liberum  maritagiumfiom  other  pQ4.~1 
Bract,  lib.  4.  estates  taile ;  libera  jirma,  frank  ferme,  when  an  estate  I  D  J 
B '^fo?4!*!?9*  *8  cnanged  from  knights  service  to  socage ;  liberum  soca- 
Fleta,  lib.  5.  g*um>  fr°m  *  tenure  by  service  in  chivalrie ;  Jrancus  bancus,  to 
cap.  i  1 .  distinguish  it  from  other  dowers,  for  that  it  cometh  freely  without 

Fortetcue,  c.a6.  any  act  of  the  husband's  or  assignement  of  the  fieire  ;  libera  lex, 
24  E.  3.  34.  to  distinguish  men  who  enjoy  it,  and  whose  best  and  freest  birth- 
rvL.»£*  1 1         riffht  it  is,  from  them  that  by  their  offences  have  lost  it,  as  men 

Conspir.  11.  o  .  y%  m        .       j  .  •    j. 

vj  An.  69.  attainted  in  an  attaint,  in  a  conspiracie  upon  an  indictment,  or 
Staunf.  1 75.  in  a praemunire,  &c.  and  so  of  libera  capella,Jrancus  plegius  frank- 
Vide  Sect.  199.  pledge,  libera  chasea  free  chase,  liber  burgus,  liber  aper,  liber 
cad  47  b  l"  *««"">  *nd  the  like.  But  in  a  matter  (some  will  say)  of  curiosity, 
p*  this  shall  suffice ;  and  yet  seeing  it  tends  to  the  better  under- 

standing (others  say)  it  is  tolerable. 
Glanvil.  Hb.  7.        By  the  ancient  common  law  of  England,  a  man  could  not  alien 
cm.  1.  fo.  44, 45*  gucn  i^yfe  ag  ne  na<l  by  descent,  without  the  consent  of  his  heire ; 

(1)  yet  he  might  give  a  part  to  God  in  free  almoigne,  or  with  his 

daughter  in  free  marriage, -or  to  his  servant  in  remuneratione  ser- 

Britton,  en.  66.    xritii.    Our  old  bookes  described  frankalmoign  thus ;  when  lands 

fol.  164.  Bract  or  tenements  were  bestowed  upon  God,  (that  is)  given  to  such 

F.N.b'sii.10'  P^pfe  **  are  consecrated  to  the  service  of  God.    In  our  ancient 

bookes  these  gifts  of  devotion  were  called  Churchesset,orChurch- 
Fleta,  Hh,  1.  seed,  auasi  semen  ecclesia ;  but  in  a  more  particular  sense  it  is 
^P-  4**  described  thus :  certam  mensuram  bladi  trttici  significat,  quam 

quilibet  dim  sancice  ecclesue  die  sancti  Martini,  tempore  tarn  Bri- 
tonum  quhm  Anglorum,  contrxbuerunt,  Plures  tamen  magnates, 
postRomanorum  adventum,  illam  contributionem  secundum  veterem 
legem  Moisis  nomine  primitiarum  dabant,prout  in  brevi  regis  Knuti 

ad 

•  The  passage  in  Latin  cited  by  lord  Coke  is  in  cap,  47,  of  the  second  edition  of  Fleta. 


(f>)  The  office  of  king's  almoner  is  usually  given  to  the  archbishop  of  Yort, 

with  the  title  of  lord  high  almoner— rNote  o8.1 
(1)  See  Wright's  Ten.  167.  *    J 
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adsummum  pontificem  transmisso  continetur,  in  quo  illam  contribu- 
tionem  Churchsed  appellant,  quasi  semen  ecclesice. 

"  And  such  tenure."    tor  albeit  neither  fealty,  nor  any  other 
temporall  service  is  due,  yet  it  is  a  tenure. 

"  In  old  time"     [a]  That  is  to  say,  before  the  statutes  of  7  E.4.  i«. 
morftnaine,  viz.  Magna  Charta,  cap.  36,  and  7  E.  1,  de  religiosis,  33  H.  6. 6, 7. 
fyc.  and  before  the  statute  of  quia  emptores  terrarum,  as  shall  be  8®,  'i^l*9'. 
hereafter  in  his  proper  place  said  in  this  chapter (2).  Entton, folM. 

&  90.  Bracton, 

u  Infeqffed  an  abbot  and  his  covent,  fyc."  Albeit  the  covent  be  lib.  a.  cap.'  5. 
dead  persons  in  law,  and  the  abbot  only  capable  (as  before  is  said)*  FIeta»  ^-3-  <*P- 
yet  if  the  feoffment  be  made  to  an  abbot  and  covent,  the  feoff-  £*  jj^  Ab^eo 
ment  is  good,  and  the  state  vesteth  only  in  the  abbot.  And  note 
a  man  may  infeoffe  an  abbot,  a  bishop,  a  parson,  &c.  or  any  other 
sole  body  politique,  by  deed  or  without  deed,  in  free  almes ;  and 
so  may  a  gift  in  frankmariage  be  made  without  deed  also ;  but  if  39  H.  6. 30.  b.  • 
lands  be  given  to  deane  and  chapter,  or  any  other  corporation 
aggregate  of  many,  there  the  gift  must  be  by  deed  (3). 

"  To  have  and  to  hold  to  them  and  their  successours"     For  in  (1  Ro.  Abr. 
case  of  an  abbot  or  prior  and  covent  regularly  a  fee  simple  doth  83a*) 
not  passe  without  this  word  (successors) ;  (4)  for  the  diversity 
standeth  thus  betweene  a  corporation  aggregate  of  many  capable    ' 
persons,  and  a  sole  corporation.   As  if  lands  be  given  to  a  deane  Vid.Litt,  in  the 
and  chapter,  they  have  a  fee  simple  without  this  word  (successors),  Chapter  of  Fee 
for  that  the  body  never  dies ;  but  if  lands  be  given  to  a  bishop,  siu>pte»Sm.i,». 
parson,  or  any  otber  sole  corporation,  who  after  their  deceases 
nave  a  succession,  there  without  this  word  1  successors)  nothing 
passeth  unto  them  but  for  life  (5)!  But  of  corporations  aggregate 
of  many,  there  is  a  diversity  when  the  head  and  body  both  are 
capable,  as  in  the  case  of  deane  and  chapter,  and  when  one  (as 
hath  been  said)  is  onely  capable,  as  in  case  of  abbot  or  prior  and 
covent;  but  yet  out  of  the  generall  rules,  the  case  of  frankalmoign 

is 


(2)  See  post.  Sect.  140. 

(3)  In  general  a  corporation  aggregate  cannot  take  or  pass  away  an  interest  « 
in  land,  or  even  do  any  acts  of  importance,  without  deed  ;  but  there  are  several 
exceptions  to  the  rule.     See  ante  66.  b.     Vin.  Abr.  Grants,  D.  a.  Corpora- 
tion, K.     Com.  Dig.  Franchises,  F.  12,  13, 14.     New  Abr.  Corporation,  E.  3. 
—[Note  99.] 

(4)  Contra  1  Ro.  Abr.  832.  Also  in  the  following  annotation  by  lord  Hale, 
which  he  gives  at  the  bottom  of  fol.  8.  b.  several  authorities  are  cited  to  the 
contrary.  Vid.  7  £.  3.  41.  11  H.  4,  84.  Gift  to  abbot  and  monks  passeth  fee 
simple.  lfan  abbot  makes  lease  reddendo  rent  nobis,  it  enures  io  the  successor* 
20  //.  6.  8.  Land  granted  to  the  abbot  of  S.  and  his  heirs  is  only  for  life* 
y  H.  5.  9.  Hal.  MSS. — See  further  the  authorities  cited  in  Vin.  Abr.  Estate, 
L*»  pL  1. — [Note  100.] 

(5)  Ace.  ante  8.  b.  But  some  take  a  distinction  between  describing  a  sole 
corporation  both  by  his  natural  and  politic  name,  and  describing  him  by  his, 
politic  name  only ;  and  it  has  been  resolved,  that  a  visitatorial  power,  granted 
to  the  bishop  of  Ely  over  Trinity  College,  Cambridge,  in  the  latter  way,  ought 
to  be  construed  as  a  grant  to  the  bishop  of  Ely  for  the  time  being,  and  therefore 
Extended  to  successors.  This  point  was  adjudged  in  Dr.  Bentley's  case.  See 
«  Strati 3.    FiU-Gibb.  30&  312.     1  Barnard.  453.— [Note  101]. 

c  c  3 
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39  H.  6. 30.       js  excepted,  as  hereafter  shall  be  said.    Also  lands  must  he  given 

to  a  corporation  aggregate  of  many  by  deed ;  but  to  a  sole  cor- 
poration it  may  be  granted  without  deed. 
-    Bracton,  lib.  4.  cap.  10.     Potest  donatio  fieri  in  liberam  eke- 
mosinam  ecclesiis  catkedralibus,  conventualibus,  parochialibtu,  et 
vim  rcligiosis. 

35  H.  6. 56.  «  jn  pun  and  ferpetuall  almes"    Here  it  appeareth,  that  a 

v!d  finer  tenure  in  franiuumoigne  may  be  created  without  this  word 
lib.  ».<*.  10.      (libera  J,  for  puna  implyeth  as  much* 

35  H.  6. 56.  "Or  injrankalmoigne"    But  one  of  these  words,  either  pura 

.7  £.4. 11.         or  Jtfera,  must  be  used,  or  else  it  is  no  tenure  in  frankalmoigne. 

iJract.ubt  supra.  '  ^ 

44  E»  3.  84. 

u  Or  by  such  words,  to  hold  of  the  grantor,  or  of  the  lessor, 

so  H.  6.  fol.  36.  and  his  heires  in  free  almes"    Here  it  appeareth,  that  by  these 

words  a  fee  simple  passeth  without  this  word  (successors), 
3SE.34.tt.  albeit  it  be  in  case  of  a  sole  corporation.  For  as  in  case  of  a 
14  H.  6.  is.  gift  in  frankmariage,  an  estate  taile  passeth  to  the  donees  with- 
'fi  h  7  13"  out  *°e  wor^g  (°^  &**  he"**  of  their  two  bodies)  as  hath  beene 
18  E.3.  Couu-  Ba*°'  m  ^e  Chapter  of  Fee  taile  ;  so  in  case  of  a  gift  in  frank- 
t»n»,  39.  almoigne  (which  may  be  resembled  to  a  divine'  manage),  a  fee 

33  H.  6.  a*.  simple'  passeth,  as  hath  bin  said,  though  it  be  in  case  of  a 
17  E.  3-5i*  sole  corporation,  without  this  word  (successors).  And  besides, 
Tr  «\H^4Rot°*  8rant8  m  ftunkalttioigne  are  ancient  grants,  as  hath  beene  said, 
In  JnccM-io!  **  A110*  therefore  shall  be  allowed,  as  the  law  was  taken,  when  such 
The  prior  of       grants  were  made. 


DuafUbfe'ft 
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TN  the  same  manner  it  is,  where  lands  or  tenements  were  granted  in 

ancient  time  to  a  deane  and  cliapter  and  to  their  successors,  or  to  a 

parson  of  a  church  and  his  successors,  or  to  any  other  inan  of  holy  church 

and  to  his  successours,  in  frankalmoigne,  if  he  Iiad  capacitie  to  take  such 

grants  or  feoffments,  #*c. 

u  JN  the  same  manner,  ofc."  Here  Littleton,  having  put  an 
example  of  bodies  incorporate  aggregate  of  many,  whereof 
the  head  is  only  capable,  now  putteth  examples  both  of  bodies 
incorporate  aggregate  of  many  (all  being  capable)  and  of  sole 
corporations  of  secular  persons. 

"  Deane"  Decanus,  is  derived  of  the  Greek  word  Jkxo,  that 
signifieth  Ten,  for  that  he  is  an  ecclesiasticall  secular  governour, 
and  was  anciently  over  ten  prebends,  or  canons  at  the  least,  in  a 
cathedral  church,  and  is  head  of  his  chapter  (1). 

*  Chapter? 

— — ^— — ~- ^ ^ — ._  i_  ■    1        —       1 

.  (1)  Various  kinds  of  deans,  beside  deans  of  chapters,  are  known  to  our 
law :  and  it  requires  more  divisions  than  one  to  distinguish  them  properly.  Con- 
sidered in  respect  of  the  difference  of  office,  deans  are  of  six  kinds.  1 .  Deans  of 
chapters,  who  are  either  of  cathedral  or  collegiate  churches ;  though  the  mem- 
bers of  churches  of  the  latter  sort  may  more  properly  be  denominated  colleges 
tnan  chapters,  a.  Deans  of  peculiars,  who  have  sometimes  both  jurisdiction  and 
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Chapter"  Capitulum est dericorum congregatio sub uno decano  (3 Co- 73.) 
in  ecclesid  cathedrali  (2).     And  chapters  be  twofold,  viz.  the 
ancient  and  the  later*    And  the  later  be  also  of  two  sorts. 

First, 


cure  of  souls,  as  the  dean  of  Battel  in  Sussex ;  and  sometimes  jurisdiction  only, 
as  the  dean  of  the  Arches  in  London,  and  the  deans  of  Bocking  in  Essex  and 
of  Croydon  in  Surrey*    3.  Rural  deans.    4.  Deans  in  the  colleges  of  our  univer- 
sities, who  are  officers  appointed  to  superintend  the  behaviour  of  the  members 
and  to  enforce  discipline.  5.  Honorary  deans,  a9  the  dean  of  the  Chapel  Royal 
at  St.  James's,  who  is  so  styled  on  account  of  the  dignity  of  the  person  over 
.  whose  chapel  he  presides*     As  to  the  chapel  of  St.  George,  Windsor,  there 
being  canons  as  well  as  a  dean,  it  is  something  more  than  a  mere  chapel,  and, 
except  in  name,  resembles  a  collegiate  church.    6.  Deans  of  provinces,  or,  as 
they  are  sometimes  called,  deans  of  bishops.     Thus  the  bishop  of  London  is 
dean  of  the  province  of  Canterbury,  and  to  him  as  such  the  archbishop  sends 
his  mandate  for  summoning  the  bishops  of  his  province,  when  a  convocation  is 
to  be  assembled;  which  perhaps  may  account  for  calling  the  dean  of  the  pro- 
vince dean  of  the  bishops.    What  the  other  parts  of  his  office  are,  the  books  we 
have  been  able  to  consult  do  not  explain ;  nor  do  they  mention  whether  there 
is  a  dean  for  the  province  of  York.     See  Lyndw.  Oxl.  ed.  317.    Gibs.  Synod* 
Anglican.  1 7.     Ante  94.  a. — Another  division  of  deans,  arising  from  the  nature 
of  the  office,  is  into  deans  of  spiritual  promotions  and  deans  of  lay  promotions. 
Of  the  former  kind  are  deans  of  peculiars  with  cure  of  souls,  deans  of  the  royal 
chapels,  and  deans  of  chapters;  though  as  to  these  last  a  contrary  opinion 
formerly  prevailed.    Perhaps  too  rural  deans  may  be  added  to  the  number.    Of 
the  latter  kind  are  deans  of  peculiars  without  cure  of  souls,  who  therefore  may 
be  and  frequently  are  persons  not  in  holy  orders.    In  respect  of  the  manner  of 
appointment,  deans  are,  1.  Elective*  as  deans  of  chapters  of  the  old  founda- 
tion; though  they  are  only  so  nominally  and  in  form,  the  king  being  the  real 
patron,  which  will  appear  from  the  next  note  but  one*     9.  Donative,  as  those 
deans  of  chapters  of  the  new  foundation,  who  are  appointed  by  the  king's  letters 
patent,  and  are  installed  under  his  command  to  the  chapter,  without  resorting 
to  the  bishop  either  for  admission  or  for  a  mandate  of  instalment ;  if  that  mode 
of  promoting  still  prevails  in  respect  to  any  of  the  new  deaneries.     See  the  next 
note  but  one.    Deans  of  the  royal  chapels  are  also  donative,  the  king  appoint- 
ing to  them  in  the  same  way*    'So  too  may  deans  of  peculiars  without  cure  of 
souls  be  called ;  as  the  dean  of  the  Arches,  who  is  appointed  by  commission 
from  the  archbishop  of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  donative,  it  being  most  usually  restrained  to  spiritual  pro- 
motions.    3.  Preventative,  as  some  deans  of  peculiars  with  cure  of  souls,  and 
the  deans  of  some  chapters  of  the  new  foundation,  if  not  of  all.     Thus  the  dean 
of  Battel  is  presented  by  the  patron  to  the  bishop  of  Chichester,  and  from  him 
receives  institution.    Thus  too  the  dean  of  Gloucester  is  presented  by  the  king 
to  the  bishop  with  a  mandate  to  admit  him  and  to  give  orders  for  his  instalment. 
See  the  next  note  but  one.    4.  By  virtue  of  another  office,  as  the  bishop  of 
London  is  dean  of  the  province  of  Canterbury,  and  the  bishop  of  St.  David  is 
dean  of  his  own  chapter. — Again  in  respect  of  the  manner  of  holding,  deans 
are  so  absolutely  or  in  commendam.     But  this  division  applies  only  to  spiritual 
deaneries* — In  thus  pointing  out  the  several  denominations  of  deans  we  have 
attempted  a  more  comprehensive  as  well  as  a  nicer  general  discrimination  and 
arrangement,  than  the  books  usually  resorted  to  furnish ;  though  to  them  we 
4pre  indebted  for  most  of  the  materials,  and  to  them  we  refer  the  student  for  a 
competent  idea  of  the  nature  of  each  kind  of  deanery.     See  Decanus  and 
r"  *  JJeanery  in  Spelm*  Gloss.   Cow.  Diet.  Ayl*  Parerg.   Nels.  Rights  of  the  Clerg* 
L    -Barm  Eocles.  L.  and  the  Index  to  Gibs.  Cod. — [Note  102.] 
♦-•   {*)  But  the  name  of  chapter  is  not  confined  to  cathedrals,  the  prebendaries 
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First,  those  which  were  translated  or  founded  by  king  Henry  the 
eighth,  in  place  of  abbots  and  covents,  or  priors  and  covents,  which 
were  chapters  whiles  they  stood  ;  and  these  are  new  chapters  to 
old  bishoprickes.  Secondly,  where  the  bishopricke  was  newly 
founded  by  Henry  the  eighth  (as  Chester,  Bristol  &c.)  there  the 
chapters  are  also  new  (3).  There  is  a  great  diversitie  betweene 
the  conunings  in  of  the  ancient  deanes  and  of  the  new.  For  the 
ancient  come  in,  in  much  like  sort  as  bishops  doe ;  for  they  are 
chosen  by  the  chapter,  by  a  conge  de  cslier,  as  bishops  be,  and  the 
king  giving  his  royall  assent  they  are  confirmed  by  the  bishop. 
But  they  which  are  either  newly  translated  or  founded,  are 
donative,  and  by  the  king's  letters  patents  are  installed)  which 
are  matters  necessarie  to  be  knowne  (4)* 

*V 


and  canons  of  collegiate  churches  being  also  styled  chapters;  though  rather 
improperly,  as  we  have  before  hinted.— [Note  103.] 

(3)  The  new  deaneries  and  chapters  to  old  bishoprics  are  eight ;  namely, 
Canterbury,  Norwich,  Winchester,  Durham,  Ely,  Rochester,  Worcester,  and 
Carlisle.  The  new  deaneries  and  chapters  to  new  bishopric*  are  five ;  namely, 
Peterborough,  Chester,  Gloucester,  Bristol,  and  Oxford.  See  Will.  Cathedr.— 
[Note  104/] 

(4)  In  this  account  of  the  old  and  new  deaneries,  many  particulars,  relative 
to  the  manner  of  coming  to  the  possession  of  them,  are  omitted ;  and  therefore 
we  shall  add  some  general  things  historically  in  respect  to  both.    As  to  the  old 
deaneries,  it  will  be  very  difficult  to  trace  the  subject,  with  any  tolerable  degree 
of  precision,  higher  than  the  reign  of  king  John,  or  to  ascertain  what  was  the 
legal  mode  of  constituting  deans  of  chapters  before.    If  our  ancient  chronicles 
are  to  be  depended  upon,  nothing  could  be  more  variable  than  the  practice  for 
several  reigns  after  the  Conquest.    Thus  in  the  church  of  York,  we  find  some- 
times the  archbishop  collating  to  the  deanery,  sometimes  the  king  conferring, 
and  sometimes  the  chapter  electing ;  and  it  is  probable  that  a  like  uncertainty 
prevailed  in  other  cathedrals.     See  Drake's  Antiq.  York,  557  to  565.  1  Will. 
Surv.  Cathedr.  64.    At  length  however,  after  many  struggles,  the  elective  mode 
of  constituting  deans,  as  well  as  bishops,  abbots,  and  priors,  was  established 
throughout  the  kingdom ;  for  king  John  by  a  charter  of  the  16th  of  his  reign 
grants,  ut  de  catero,  in  universis  et  singulis  ecclesiis  ei  monasteriis  cathedralibxu 
et  conventualibus  totius  regni  nostri  Anglia,  libere  sint  in  perpetuum  elections 
quorumcunque  praktiorum  majorum  et  minorum ;  and  deans  of  chapters  clearly 
rail  within  the  description  of  minor  prelates.    See  king  John's  charter  in  1  Coll. 
Eccles.  Hist.  Append.  No.  33,  ana  as  to  the  word  pralatas,  consult  Lyndw. 
Oxf.  ed.  41,  and  217.     But  notwithstanding  the  strong  terms  in  which  the 
freedom  of  canonical  election  is  provided  for  by  this  charter,  and  the  repeated 
confirmation  of  it  by  various  statutes,  the  election  of  a  dean  by  the  chapter  is 
by  long  practice  converted  into  a  mere  form,  and  the  king  is  in  reality  as  much 
the  patron  of  the  old,  as  he  is  both  in  name  and  substance  of  the  new  deaneries. 
For  two  centuries  past  at  least,  the  king's  conge  d*Slire,  which  by  the  charter 
of  John  must  precede  every  election  of  a  prelate,  and  was  in  use  long  before, 
hath  been  invariably  accompanied  with  the  king's  letter  missive*  as  it  is  styled, 
recommending  a  particular  person,  whom  the  chapter  of  course  elect  their  dean* 
In  the  case  of  the  old  bishoprics,  which  are  filled  in  the  same  form,  the  election 
of  the  person  named  by  the  crown  is  secured  by  a  statute  of  the  35th  of  Henry 
the  eighth,  which  compels  the  chapter  to  yield  to  the  recommendation  by  the 
pains  of  praemunire,  and  if  they  refuse  authorizes  the  king  to  appoint  a  bishop 
by  letters  patent.     See  post.  1 34.  a.     But  no  such  statute  hath  been  yet  made 
in  respect  to  the  old  deaneries;  and  therefore  the  right  of  the  crown  over  them 
rests  wholly  on  the  charter  of  king  John  and  the  subsequent  practice.    Here 

then 
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•    "  If  he  had  capacitie  to  take."  For  ecclesiasticall  persons  have 
not  capacitie  to  take  in  succession,  unlesse  they  be  bodies 

politique ; 


then  it  may  be  asked,  how  the  crown,  without  the  aid  of  a  statute,  can  enforce 
its  claim  of  patronage ;  and  what  are  the  means,  by  which  the  nomination 
would  be  made  effectual  if  the  chapter  should  disregard  theroyal  recommen- 
dation, and  persevere  in  ajree  exercise  of  the  right  of  electing  ?   This  question 
may  be  resolved,  by  considering,  that  even  the  charter  of  king  John  requires 
the  king's  confirmation  of  the  choice  made  by  the  chapter ;  and  therefore  by 
refusing  to  confirm  he  may  always  prevent  the  effect  of  their  election.    Nay  it 
hath  been  said,  that  the  election  is  so  wholly  a  ceremony  as  not  even  to  be 
essential,  and  that  even  before  any  act  of  parliament  to  dispense  with  it  the 
king  might  nominate  to  the  old  bishoprics  by  letters  patent,  without  resort- 
ing to  the  chapter  for  the  form  of  their  concurrence ;  and  the  old  deaneries 
are  within  the  same  reason.     See  Revan  O'Brian  v.  Knivan,  in  Cro.  Jam.  552* 
Palm.  32,  and  2  Ro.  Rep.  101. 130,  and  S.  C.  cited  in  F.  N.  B.  4A0  ed.  396, 
note  (a).    This  doctrine,  it  must  be  owned,  notwithstanding  the  positive  terms 
in  which  it  was  asserted,  and  the  reverence  due  to  the  judges  by  whom  it  wag 
recognized,  seems  as  repugnant  to  the  letter  of  king  John's  charter,  as  the  mode 
of  electing  in  conformity  to  the  letter  missive  certainly  is  to  the  genuine  spirit 
and  intention.    But  the  latter  having  the  sanction  of  a  practice  too  ancient  to 
be  now  drawn  into  question,  it  can  be  of  little  use  to  deny  the  former;  and 
accordingly  in  the  reign  of  Charles  the  first  we  find  some  instances,  in  which 
the  king  actually  appointed  to  some  of  the  old  deaneries  by  letters  patent  with* 
out  the  least  appearance  of  opposition  on  the  part  of  the  chapter.    See  Rymer 
Feed.  vol.  8,  part  3,  page  166,  vol.  9,  part  1,  p.  82.  ^  To  fix  the  time  when 
the  letter  missive,  in  respect  either  to  the  old  deaneries  or  the  old  bishoprics* 
first  came  into  use ;  to  explain  how  from  a  mere  recommendation  it  grew  into 
a  royal  mandate ;  and  more  particularly  to  determine,. whether  it  operated  as 
such  before  the  Reformation,  or  whether  that,  in  consequence  of  the  assertion 
of  the  king's  supremacy,  was  the  sera  of  implicit  obedience  to  it,  might  be  both 
curious  and  useful.    Probably  the  letter  missive  was  not  generally  used  to  con- 
trol the  freedom  of  election  till  after  the  time  of  Edward  the  first.     At  least 
Mr.Prynne,  hostile  as  he  was  to  canonical  election,  he  deeming  it  an  usurpation 
to  the  prejudice  of  the  royal  prerogative,  gives  us  a  conge  (TSlire  of  Edward 
the  first  for  the  election  of  a  bishop,  which  concludes  with  a  recommendation 
to  the  chapter  in  general  terras  to  choose  a  person  duly  qualified;  but  he  takes 
no  notice  of  its  being  accompanied  with  a  letter  missive ;  a  circumstance  which, 
had  it  occurred,  would  scarcely  have  escaped  his  observation.     See  3  Prynn. 
Rec.  1 255.     The  earliest  precedent  of  such  a  letter  we  have  hitherto  met  with 
since  the  charter  of  king  John,  is  of  the  year  1347,  when  Philip  de  Weston  is 
said  to  have  been  elected  to  the  deanery  of  York  on  exhibiting  a  letter  from 
Edward  the  third.    Drak.  Antiq.  York,  563.     Another  instance  of  a  letter 
missive  relative  to  the  same  deanery  occurs  in  1544 ;  Henry  the  eighth  signi- 
fying it  to  be  his  pleasure  that  Dr.  Wooton  should  be  elected,  and  the  chapter 
electing  him  accordingly.  Drak.  Antiq.  York,  565,  and  Append.  81  •  These  few 
facts  may  give  some  idea  of  the  gradation,  by  which  the  crown  hath  possessed 
itself  of  the  complete  patronage  of  the  old  deaneries.     We  are  not  prepared  for 
a  more  ample  discussion:  and  if  we  were,  this  would  not  be  the  proper  place 
for  a  subject  so  extensive. — As  to  the  deans  of  the  new  foundation,  though  the 
king  nominates  by  letters  patent,  yet  some,  if  not  aU9  of  the  new  deans  of  cathe- 
dral churches  are  now  deemed presentaiive  and  not  donative,  the  practice  being 
to  present  the  letters  patent  to  the  bishop  for  institution  and  a  mandate  of  in* 
stalment.    It  hath  indeed  been  a  question,  whether  they  are  donative  or  pre- 
servative ;  for  the  understanding  of  which  we  shall  shortly  state  the  principal 
facts  on  which  the  case,  so  far  as  relates  to  the  deanery  of  Gloucester,  depends. 
!  *  The 
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riitique ;  as  bishops,  archdeacons,  deanes,  parsons,  vicars,  &c  or 
~  \y  incorporate  by  the  king's  letters  patents,  or  prescription; 
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The  new  deaneries  were  erected  by  Henry  the  eighth  under  powers  given  by 
act  of  parliament,  which  also  authorized  him  to  make  statutes  for  their  regula- 
tion by  letters  patent  or  writing  under  the  great  seal.  In  the  charter  for  founding 
the  deanery  ot  Gloucester,  being  one  of  the  new  foundation,  the  king  reserved 
the  nomination  of  the  deans  to  himself,  and  directed,  that  the  deans  and  chap- 
ters should  be  governed  according  to  such  rules  and  statutes  as  the  king  should 
appoint  by  indenture.    The  king  afterwards  by  commissioners  named  for  the 
purpose  formed  a  body  of  statutes,  amongst  which  one  required,  that  the  king 
should  upon  every  vacancy  nominate  a  dean  bv  letters  patent,  and  that  he 
should  be  presented  to  the  bishop,  and  being  instituted  by  him  should  be 
admitted  by  the  chapter.    The  commissioners  signed  these  statutes ;  but  they 
were  neither  under  the  great  seal  nor  indented ;  and  on  account  of  this  deviation 
both  from  the  act  of  parliament  and  the  commission,  they  were  considered  as 
invalid,  and  powers  were  given  by  other  acts  to  Mary  and  Elizabeth  succes- 
sively to  form  other  statutes.     However,  nothing  final  being  done  under  these 
powers,  some  of  the  statutes  framed  by  Henry  the  eighth's  commissioners,  for 
want  of  others  more  regularly  made,  were  adopted,  but  the  particular  statute 
which  made  the  deanery presentative,  was  never  practised  after  the  Restoration; 
and  only  in  one  instance  before^  the  deans  being  constituted  by  mere  grants 
from  the  crown.     In  this  state  of  things  came  the  6  Ann.  c.  21,  which  esta- 
blished such  of  the  statutes  of  the  cathedral  and  collegiate  churches  founded 
by  Henry  the  eighth,  as  had  been  usually  received  and  practised  in  the  govern* 
ment  of  the  same  respectively  since  the  Restoration,  and  were  not  inconsistent 
with  the  constitution  of  the  church  of  England  or  the  laws  of  the  land.     But 
this  act,  made  to  remove  doubts,  created  a  very  important  one ;  which  was, 
whether  the  act  confirmed  the  whole  body  of  statutes  where  any  of  them  had 
been  practised  since  the  Restoration,  or  only  such  statutes  or  parts  of  statutes 
as  had  been  individually  received.     Amongst  other  cases  which  depended  on 
the  solution  of  this  doubt,  one  was  the  mode  of  constituting  the  dean  of 
Gloucester ;  for  if  receiving  a  part  of  Henry  the'  eighth's  statutes  necessarily 
was  followed  with  a  confirmation  of  the  whole,  then  the  cathedral  church  of 
Gloucester  being  under  this  predicament,  it  was  become  essential  to  conform  to 
the  particular  statute,  which  required  a  presentation  of  the  dean  to  the  bishop, 
though  that  form  had  hitherto  been  disregarded.     It  being  of  importance  to 
have  this  point  settled,  the  crown  in  1730  referred  it  to  sir  Philip  Yorke  and 
air  Robert  Raymond,  the  then  attorney  and  solicitor  general,  who  were  of 
opinion,  that  it  was  intended  by  the  act  of  queen  Anne  to  confirm  the  whole 
body  of  statutes  where  any  part  had  been  received,  and  therefore  that  in  the 
case  of  the  particular  deanery  of  Gloucester  a  presentation  was  become  neces- 
sary ;  though  they  allowed  the  question  to  be  one  of  great  doubt  and  difficulty. 
See  Burn.  Eccl.  L.  tit.  Deans  and  Chapters*    To  this  opinion  was  added  the 
form  of  a  presentation ;  and  it  is  presumed  that  the  deanery  of  Gloucester  hath 
ever  since  been  treated  by  the  crown  as  preventative.   Probably  too  under  the 
same  sanction  the  example  may  have  been  followed  in  respect  of  such  other  of 
the  new  deaneries  as  at  the  time  of  the  act  of  queen  Anne  were  in  the  same 
circumstances ;  that  is,  had  statutes  of  doubtful  authority  from  Henry  the 
eighth  or  any  of  his  successors,  some  of  which  between  the  Restoration  and  the 
act  of  Anne  had  been  usually  practised,  though  not  the  particular  one  directing 
a  presentation  of  their  deans.  But  whether  this  construction  of  the  act  of  Anne 
bath  ever  been  judicially  recognized,  we  cannot  inform  the  reader.    As  to  those 
new  deaneries,  which  had  statutes  requiring  a  presentation,  and  usually  com- 
plied with  after  the  Restoration,  there  cannot  be  the  least  doubt  of  their  being 
legally  presentative.    But  if  there  are  any  of  the  new  deaneries,  the  rules  and  . 

statute* 
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as  deanes  and  chapters,  colledges,  &<5.     But  a  colledge  of 
religious  person.,  chauntry  priests,  and  such  like,  that  are  not 

lawfully 

statutes  of  whose  churches  are  wholly  silent  as  to  presentation,  it  is  most  likely 
that  they  always  have  been  donative,  and  still  continue  so ;  and  we  guess,  thai 
the  church  of  Westminster  may  fall  under  this  description,  it  being  coUeguste, 
and  not  for  any  other  purpose  subject  to  the  jurisdiction  of  any  bishop*— -From 
this  detail  about  appointing  to  deaneries  of  the  new  foundation,  it  seems  that 
lord  Coke  was  fully  justified  in  styling  all  of  them  donative;  for  it  is  said,  thai 
none  of  the  charters  for  founding  the  new  deaneries  mention  presentation,  and 
that  the  subsequent  statutes  prescribing  it  were  equally  liable  to  the  objection 
of  informality  as  those  of  the  church  of  Gloucester,  and  there  was  no  act  fot 
establishing  them  in  lord  Coke's  time*  On  the  other  hand,  bishop  Gibson 
might  be  equally  warranted  in  calling  all  the  new  deaneries  presentatwe,  if  we 
except  the  collegiate  church  of  Westminster ;  because  in  1713,  when  the  first 
edition  of  his  book  on  Ecclesiastical  Law  was  published,  they  were  become  so 
by  the  operation  of  the  act  of  queen  Anne.  This  distinction  of  time  did 
not  strike  the  bishop,  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  those,  who  like  lord  Coke  denominated 
the  new  deaneries  donative*    1  Gibs*  Cod.  197. 

What  we  have  hitherto  observed,  as  to  the  manner  of  constituting  the  old 
and  new  deans,  must  be  confined  to  England ;  those  of  Wales  and  Ireland 
being  under  different  circumstances,  and  therefore  reserved  for  a  separate  con- 
sideration. Of  the  four  Welsh  cathedrals,  two  are  without  deans ;  or  rather 
the  dignities  of  bishop  and  dean  unite  in  the  same  person,  the  bishop  being 
deemed  quasi  decanus,  and  having,  it  is  said,  both  an  episcopal  throne  and  a 
decanal  stall  allotted  to  him  in  the  choir*  The  cathedral  churches  of  St.  David's 
and  Llandaff  are  of  this  kind*  St*  Asaph  and  Bangor,  the  other  two  Welsh 
cathedrals,  have  the  dignity  of  dean  distinct  from  that  of  bishop ;  but  the  patron- 
age of  both  deaneries  is  in  the  respective  bishops,  they  being  neither  elective 
by  the  chajpter,  nor  donative  by  the  crown.  See  Ect.  Thesaur.  ed.  of  1742, 
and  Will,  rarochial.  Anglic.  In  respect  to  Ireland,  as  we  are  informed,  before 
the  Reformation  the  deaneries  of  the  cathedral  churches  there  were  elective 
by  the  respective  chapters,  under  a  conge  diUre  from  the  crown,  in  much  the 
same  manner  as  the  old  English  deaneries.  But  since  the  Irish  act  of  the  sd  of 
Elizabeth,  c.  4,  s.  1,  which, takes  away  the  election  of  bishops  in  Ireland,  and 
declares  them  wholly  donative  by  the  king,  and  hath  never  been  repealed  as 
the  English  statute  of  Edward  the  sixth  to  the  same  effect  was,  the  form  of 
electing  to  the  old  deaneries  hath  been  also  discontinued,  and  the  king  appoints 
to  them  by  letters  patent  as  to  bishoprics.  This  change,  so  far  as  regards  die 
Irish  old  deaneries,  not  having  yet  had  a  parliamentary  sanction,  its  legality 
depends  on  a  notion  that  the  patronage  of  deaneries  as  well  as  of  bfehoprics 
was  an  ancient  right  of  the  crown,  that  the  election  by  the  chapter  was  a  mere 
ceremony,  and  that  the  statute  for  putting  an  end  to  it  in  the  case  of  the 
bishoprics  was  a  provision  of  caution  and  not  one  of  necessity ;  and  this 
notion,  little  consonant  as  it  may  appear  to  some  of  the  facts  we  have  stated 
in  our  historical  account  of  the  old  English  deaneries,  is  not  only  supported  by 
practice  since  the- reign  of  Elizabeth,  but  seems  to  have  been  judiaauy  recog* 
nized  and  acted  upon  in  the  case  of  the  Irish  bishopric  already  cited  from 
Croke  James  and  other  books.  See  ante  96.  b.  in  the  notes*  Such,  we  are 
told*  is  the  state  of  the  patronage  of  the  Irish  old  deaneries  in  general \  but  it 
must  be  added,  that  the  right  of  the  crown  over  one  or  two  of  them,  which 
either  are  or  are  supposed  to  be  under  peculiar  circumstances,  is  denied  by  the 
chapters.  Suits  on  this  subject  have  been  depending  between  the  crown  and 
tfce  chapter  of  St.  Patrick,  one  of  the  two  cathedrals  of  the  archbishopric  of 
m  ,  Publin ;  the  crown  claiming  the  deanery  as  a  royal  donative,  and  the  Uiapter 
34  insisting* 
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lawfully  incorporated,  bat  onely  consist  in  vulgar  reputation, 
have  no  capacity  to  take  in  succession.  Therefore  Littleton 
added  materially  (if  he  had  capacitie  to  take.  J 

Sect 


insisting  that  the  dean  is  elective  by  them  on  a  conge  a" dire,  not  from  the  king, 
but  from  the  archbishop  of  Dublin,  and  that  it  is  so  in  the  true  sense  of  the 
word,  and  not  in  name  only,  like  our  English  deaneries  of  the  old  foundation. 
Bee  in  17  £.  3.  40,  a  case  in  which  the  deanery  of  York  is  pleaded  to  be* 
elective  in  this  form.    One  amongst  other  grounds,  on  which  the  chapter  are 
said  to  defend  their  title,  is,  that  the  deanery  was  founded  by  an  archbishop  of 
Dublin.    See  War.  Irel.  by  Harr.  vol.  1 ,  p.  302.     But  it  seems,  that  both  this 
fact  and  the  inference  from  it  are  denied  onthe  part  of  the  crown.    We  have 
also  heard,  that  the  chapter  of  Kildare,  which  is  another  of  the  Irish  old  deane- 
ries, claim  aright  of  electing  their  own  dean  in  the  same  way.     As  to  the  Irish 
new  deaneries,  we  are  told  that  all  of  them  are  unquestionably  royal  donatives. 
The  only  one  about  which  there  hath  been  any  contest  is  the  deanery  of 
Dromore,  the  collation  of  which  was  some  years  ago  claimed  by  the  bishop 
under  letters  patent  from  king  James  the  first ;  but  ihe  patent  not  being  war- 
ranted by  the  king's  letter,  on  which  it  passed,  the  crown  prevailed.     We  shall 
close  this  note  about  the  qfd  and  new  deaneries  of  cathedral  and  collegiate 
churches,  with  some  general  observations  on  the  various  modes  of  constituting 
them.    From  the  inquiries  we  have  made  into  the  subject,  it  seems  to  us  that 
the  right  to  appoint  such  deans  and  the  mode  must  generally  depend  almost 
wholly  upon  charters,  usage,  or  acts  of  parliament,  and  very  little  on  arguments 
drawn  from  the  nature  of  the  office  or  uom  foundership,  however  common  those 
topics  may  be.     The  former  indeed  can  scarce  have  influence  on  any  case, 
which  may  arise  as  to  the  appointment  of  deaneries.    What  is  there  in  the 
nature  of  the  office,  which  is  inconsistent  with  its  being  elective,  preservative, 
donative,  or  collative,  or  which  renders  either  of  those  modes  so  incongruous  as 
to  be  contrary  to  any  principle  of  our  law?   What  is  there  in  the  office,  which 
imports,  that  the  patronage  should  necessarily  be  in  the  crown,  though  it 
usually  is  ?  The  facts  we  have  stated  show,  that  in  England  some  deaneries  are 
nominally  elective  under  the  royal  conge  d'Slire,  and  the  rest  really  'preventative 
or  donative  by  the  crown ;  and  that  the  only  two  deaneries  of  the  Welsh  cathe- 
drals are  collative  by  bishops.     Nay,  if  it  can  be  proved  that  election  under  a 
conge  a" Aire  from  a  bishop,  instead  of  one  from  the  king,  is  an  established  mode 
of  appointing  to  any  deanery  in  Ireland,  we  do  not  see  any  legal  objection  to  it 
merely  as  a  mode,  however  singular  it  may  be.  The  argument  from  foundership 
will  also  for  the  most  part  be  found  inconclusive.     Several  of  the  English  old 
deaneries  were  certainly  endowed  by  bishops,  either  with  their  own  private 
possessions,  or  by  dismembering  those  of  their  respective  sees ;  and  yet  all  are 
elective  under  a  conge  d'Slire,  not  from  bishops,  but  from  the  king.     1  Stilling. 
Eccles.  Cas.  341.     But  should  a  case  ever  happen,  in  which  there  is  neither 
charter,  usage  nor  statute  prescribing  a  rule,  then  some  general  principle  of  law 
must  be  appealed  to  for  a  direction  ;  and  in  such  a  case,  which  is  barely  a  pos- 
sible one,  foundership  seems  to  be  the  true  and  indeed  only  criterion  of  the  title 
to  the  patronage  and  right  of  constituting.    It  is  feared  the  reader  will  think 
that  we  have  dilated  too  much  on  the  modes  of  constituting  deans  of  cathedral 
and  collegiate  churches ;  but  as  there  is  little  of* digested  matter  upon  the  subject 
in  other  books,  this  may  excuse  us  for  detaining  him  so  long  here.     For  the 
different  instruments  and  other  forms  made  u=    of  in  appointing  deans  bo&  of 
old  and  new  chapters  in  England,  see  2  Ought,     -d. — Note,  that  on  promotion 
to  a  bishopric  deaneries,  as  well  as  other  spiritual  preferment,  becoming  vojg 
after  consecration,  and  in  consequence  of  it,  the  king  being  by  preroga^f^ 
entitled  to  the  next  turn,  therefore  in   this  particular  instance  the  Emgk*& 
«*«nenes  of  the  old  foundation  are  not  even  nominally  elective*—  f  Note  i2*  "^ 


J 
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• 

AND  they,  which  hold  in  frankalmoigne,  are  bound  of  right  before 
God  to  make  orisons,  prayers,  masses,  and  other  divine  services,  for  the 
soulesof their grantor  or feoffor,  and  for  the  soules  of  their  heires*  which  are 
dead,  and  for  the  prosperity  and  good  life  and  good  health  of  their  lieires 
which  are  alive.  And  therefore  they  shall  do  no  fealty  to  their  lord', 
because  that  this  divine  service  is  better  for  them  before  God,  than  any 
doing  of  fealty;  and  also  because  that  these  words  (frankalmoigne)  exclude 
the  lord  to  have  any  earthly  or  temporal  service,  out  id  have  onely  divine 
and  spirituall  service  to  be  done  for  him9  6fc. 

T  N  this  Section  there  appeareth  a  division  of  tenures,  that  is 
to  say,  some  be  spirituall,  and  some  be  temporal].  And  of 
spirituall  some  be  incertain,  as  tenures  in  frankalmoign;  and 
some  be  certain,  as  tenures  by  divine  service*  Again,  divine 
service  certaine  is  two-fold ;  either  spirituall,  as  prayers  to  God ; 
or  temporal!,  as  distribution  of  almes  to  poore  people. 


Cq  <  *1  *^  "  Bw>nd  of  right"  .  That  is,  they  are  compellable 
I  ty  tne  ecclesiasticall  law  to  doe  it ;  and  therefore  it  is 
b*  J  gaid  that  they  are  bound  of  right,  (for  want  of  remedy 
and  want  of  right  is  all  one)  and  the  common  law  (as  here  it 
appeareth)  taketh  knowledge  of  the  ecclesiasticall  law  in  that 
behalfe. 

"  To  make  orisons,  prayers,  masses,  and  other  divine  services? 

Since  Littleton  wrote,  the  lyturgye  or  booke  of  Common  Praier 
and  of  celebrating  divine  service  is  altered.    This  alteration  not- 
withstanding, yet  the  tenure  in  frankalmoigne  remaineth ;  and    . 
such  prayers  and  divine  service  shall  be  said  and  celebrated,  as 
now  is  authorized:  yea,  though  the  tenure  be  in  particular,  as 
UtiLeton  [a]  hereafter  saith,  viz.  to  sing  a  masse,  fyc.  or  to  sing  a  W  V",de  Sect 
placebo  et  dirige,  yet  if  the  tenant  saith  the  praiers  now  autho-  137* 
rised,  it  sufficeth.  '  And  as  Littleton  [b]  hath  said  before  in  the  p]  vide  Sect. 
case  of  socage,  the  changing  of  one  kinde  of  temporall  services  1 19. 
into  other  temporall  services  altereth  neither  the  name  nor  the 
effect  of  the  tenure ;  so  the  changing  of  spirituall  services  into 
other  spirituall  services  altereth  neither  the  name  nor  effect  of 
the  tenure.    And  albeit  the  tenure  in  frankalmoigne  is  now  re- 
duced to  acertaintie  contained  in  the  booke  of  Common  Prayer, 
•yet  seeing  the  originall  tenure  was  in  frankalmoigne,  and  the 
change  is  by  generall  consent  by  authority  of  parliament,  [c]   [c]  a  E.6.  c.  1. 
w  hereunto  every  man  is  party,  the  tenure  remaines  as  it  was  5  &  6  E-  6- 

»***••  rate.... 

"  Shall  do  no  jeahy"    Herein  tenant  in  frankalmoigne  dif- 
fered! from  a  tenant  in  frankmarriage ;  for  tenant  in  frank- 
marriage  shall  doe  fealty,  as  hath  beene  said  in  the  Chapter  of 
Pee  taile,  but  tenant  in  frankalmoigne  shall  not  doe  any,  or  any. 
ith^r  thing,  but  devota  animaru^  tuffragia. 

**  Such  divine  service  is  better  for  them"    And  it  is  also  said 

in 

4  The  ward  lieires  teenu  to  be  here  inserted  for  ancestors.    See  Mr.  ditto's  Intr.  p.  1 15. 
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[d]  33  H,  6,6.    ^  our  bookes  [{/],  que  frankalmoigne  est  lepluis  haute  service; 
*3^" '  • m'        and  this  was  confessed  by  the  heathen  poet : 

Voucher,  1 1. 


fuit  hoc  sapientia  quondam 


PubUca  privaUs  secernere,  sacra  profanis. 

And  certaine  it  is,  that  nunquam  res  humana  prospere  suae* 
dunt,  ubi  negliguntur  divina. 


Sect.  136. 

AND  if  they,  which  hold  their  tenements  in  frankalmoign,  will  not  or 
**  faile  to  do  such  divine  service  (as  is  said)  the  lord  may  not  distraine 
them  for  not  doing  this,  frc.  because  it  is  not  put  in  certainty  what  services 
they  ought  to  do.  But  the  lord  may  complaine  of  this  to  their  ordinary  or 
visitour,  praying  him,  that  he  will  lay  some  punishment  and  correction  for 
this,  and  also  provide  that  such  negligence  oe  no  more  done,  frc.  And  the 
ordinarie  or  visitor  of  right  ought  to  doe  this,  frc. 

44  HHHE  lord  may  not  distraine  them  for  not  doing  this,  fyc" 

u Distraine"    The  »*  word  distresse  is  a  French  [""Q().""| 
word.     In  Latine  it  is  called  districtio,  sive  angustia ;  I         J 
because  the  cattell  distrained  are  put  into  a  strait, 
which  we  call  a  pownd* 

"  Because  it  is  not  put  in  certainty  xohat  services  they  ought  to 
do."    It  is  a  maxim  in  law,  that  no  distresse  can  be  taken  for 

te]  35  H.  6. 37.  any  services  that  are  not  put  into  certaintie,  [t]  nor  can  be  re- 
Ir.tit.  Offic. 4.  duced  to  any  certainty;  for,  id  cerium  est9  quod  cerium  reddi 
8  &  3«  3-  66.  potest ;  for  [f]  oportet  quhd  certa  res  deducatur  in  judicium:  and 
so £.3.  Avowry,  Up0n  ^  avowry,  damages  cannot  be  recovered  for  that  which 


(Cro.  Cha.  3P3.  neither  hath  certainty,  nor  can  be  reduced  to  any  certainty. 
Cro.  Jam.  585.  And  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty ; 
1  Sid.  963.)  as  a  man  may  hold  of  his  lord  to  sheere  all  the  sheepe  depasrur- 
£"P  S)aflc°na8  m&  w'tnm  tne  l0"!'8  manor;  and  this  is  certaine  enough,  albeit 
(Posl  i4*5  *"*  *or^  ^atn  sometime  a  greater  number,  and  sometime  a 
7  E.  3. 38.'         lesser  number  there ;  and  yet  this  incertainty,  being  referred 

to  the  mannor  which  is  certaine,  the  lord  may  distrain  for  this 

uncertainty.    Et  sic  de  simUibus. 

(5  Co.  73.  a.)  "  May  complaine*9  That  is,  to  complaine  in  course  of  justice, 

according  to  the  ecclesiasticall  law. 

[g]  Mirror,  "  To  their  ordinary.**    Ordinarius ;  and  so  he  is  called  [g3  *n 

ca.  5.  sect.  the  ecclesiasticall  law,  quia  habet  ordinariamjurisdictionem  injure 

Bractou,  lib.  5,  pr0pri0t  #  nan  p^  deputationem.    The  name  we  have  anciently 

IleiiMib.  a.  taken  from  the  canonists,  and  doe  apply  it  onely  to  a  bishop,  or 

ca.  50.  &  55.  any  other  that  hath  ordinary  jurisdiction  in  causes  ecclesiasticall. 

lib.  6.  ca.  38.  Jn  this  case  of  Littleton  it  is  to  be  observed,  that  the  law  doth 

Britton,fo.e&f  appoint  every  thing  to  be  done"  by  those,  unto  whose  office  it 

17E.  if0*'19"  P™?6*^  appertained ;  and  forasmuch  as  it  belongeth  to  the 

Bre.  8aa.    Regist.  141.    Llndwood,  tit.  de  Constit.  cap.'exter.  Bract,  lib.  5,  ca.  ft. 
fo.400  &  401.  and  the  other  authors  aboresaid.    (Post.  334.    9  Co.  39.   ft  Inst.  398.) 

office 
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office  of  the  ordinary  in  this  case  to  see  divine  service  said,  and    .     . 
to  compell  them  to  doe  it  by  ecclesiasticall  censures,  therefore 
complaint  is  to  be  made  unto  him.  Here  and  in  the  next  Section, 
it  appeareth,  that  for  deciding  of  controversies,  and  for  distribu-  ^ 

tion  of  justice  within  this  realm,  there  be  two  distinct  juris* 
dictions ;  the  one  ecclesiasticall,  limited  to  certaine  spiritual!  and ' 
particular  cases  (of  the  one  whereof  our  author  here  speaketh) ; 
and  the  court  wherein  these  causes  are  handled  is  called  forum  ; 

ecclesiasticum.  The  other  jurisdiction  is  secular  and  generall,  for 
that  it  is  guided  by  the  common  and  generall  law  of  the  realme, 
qtuepertinet  ad  coronam  et  dignitatem  regis,  et  ad  regnum  in  causis 
etpiacitis  rerum  temporalium  injbro  secular i.   So  as  in  this  case  > 

put  by  our  author,  the  lord  hath  remedy  for  his  divine  service 
(albeit  they  issue  out  of  temporall  lands)  mforo  ecclesiastico,  by 
the  ecclesiasticall  law;  otherwise  the  lord  should  be  without 
remedy.    Yet  the  common  law,  to  the  intent  that  ecclesiasticall  Regist.  Orig. 
persons  might  the  better  discharge  their  duty  in  celebration  of  l*7* 
divine  service,  and  not  be  intangled  with  temporall  businesse,  ju  "iM^eee.l " 
hath  provided,  that  if  any  of  them  be  chosen  to  any  temporall 
office,  he  may  have  his  writ  de  derico  infra  sacros  ordines  con- 
stitute non  eligendo  in  qfficium,  fyc.  and  thereof  be  discharged, 

"  Or  visitour."    Thflt  is,  where  the  king  or  any  of  his  pro-*  Q7  e.  3. 84, 85. 

gemtors  is  founder  of  the  house,  where  the  ordinary  regularly  Regist.  40. 

shall  not  visit  them,  but  the  chancellour  of  England  is  appointed  F-  N.  B.  4*. 

by  law  to  be  visitor  of  them ;  or  there  a  speciall  visitor  is  ap-  ™     ,g  jjCri 

pointed  upon  the  foundation,  the  complaint  must  be  made  to  £„'  ^0.    * 

that  visitor.  ai  E.  3  60. 

6  H.  7.  13.    8  Ass.  29.     Brooke,  fit.  Premunire,  ai. 

"  Of  right  ought  to  doe  this,  Sfc"  Of  right,  (that  is  to  sav) 
he  ought  to  doe  it  by  the  ecclesiasticall  law  in  the  right  of  his 
office. 

And  here  is  implied  a  maxime  of  the  common  law,  that  where  (5  Co.  &>•  *>• 
the  right  (as  our  author  here  speaketh)  is  spirituall,  and  the  ™Co\43'  x 
remedy  thereof  onely  by  the  ecclesiasticall  law,  the  conusans  ow  '  *77*' 
thereof  doth  appertaine  to  the  ecclesiasticall  court. 


Sect.  137. 


Lb.  J  *= 

> 

Z?  UT  if  an  abbot,  or  prior,  holds  of  his  lord  by  a  certaine  divine 
service,  in  certaine  to  be  done,  as  to  sing  a  masse  everie  Friday  in  the 
weeke,  for  the  soules,  ut.  supra,  or  every  yeare  at  such  a  day  to  sing  a 
placebo  et  dirige,  $*c.  or  to  finde  a  chaplain  to  sing  a  masse,  frc.  or  to  dis- 
tribute in  ahnes  to  an  fiundred  poore  men  an  hundred  pence  at  such  a  day ; 
in  this  case,  if  such  divine  service  be  not  done,  the  lord  may  distreyne,  Sfc. 
because  the  divine  service  is  put  in  certaine  by  their  tenure,  which  the  abbot 
or  prior  ought  to  doe.  And  in  this  case  the  lord  shall  havefealtie,  Src.  as 
it  seemeth.  And  such  tenure  shall  not  be  said  to  be  tenure  in  frank- 
almoigne,  but  is  called  tenure  by  divine  service.  For  in  tenure  infranht 
almoigne  no  mention  is  made  of  any  manner  of  service ;  for  none  can  hold  in 
franhalmoigne,  if  there  be  expressed  any  manner  of  certaine  service  that  he 
ought  to  doe,  #*c. 

"BY 
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a  E.  3.  «7, 98*    "13  y  a  certaine  divine  service  to  be  done,  as  to  sing  a  masse,  8p. 

or  to  distribute  in  almes,  Sfc"  Here  be  the  two  parts  above 
mentioned,  of  divine  service ;  and  for  this  divine  service  certaine, 

(5  Co.  7ft.  b.      the  lord  hath  his  remedy,  as  here  it  appeares  by  our  author,  in 

F.  N  ikftog.  L.)  Jbro  seculari  :  for  here  it  appears,  that  if  the  lord  distreine  for  not 

doing  of  divine  service,  which  is  certaine,  he  shall  upon  his 
avowry  recover  dammages  at  the  common  law,  that  is,  in  the 

38  H.6.  s6,  vj.  king's  temporal!  court,  for  the  not  doing  of  it.     And  if  issue  be 

taken  upon  the  performance  of  the  divine  service,  it  shall  be  tried 
by  a  jury  of  twelve  men ;  because  albeit  the  service  be  spiritual!, 
yet  the  dammages  are  temporal!,  and  so  is  the  seigniory  also. 

*  E.  6.  ca.  13.  And  here  is  implyed  another  maxiroe  of  the  law,  that  where 
versus  finem.  the  common  or  statute  law  gi  veth  remedy  mJbroseculari9  (whether 
13  B.  3.  ca.  5,    t^  matter  be  temporall  or  spiritual)  the  conusans  of  . 

1  &  cTaT  ***  cause  bel°n***  *>  *e  kin$'8  temporall  courts  (4  COm9°t} 

13  El.  ca.  i.  onely ;  unlesse  the  jurisdiction  of  the  ecclesiasticall  court  be 

«3  EL  ca.  1 .  saved  or  allowed  by  the  same  statute  to  proceed  according  to 

1  Ja.  ci  1  &  is.  the  ecclesiasticall  lawes. 

"  Or  to  distribute  in  dimes  to  an  hundred  poore  men?  Here 
note,  that  the  almes  and  reliefe  of  poor  people,  being  a  worke 
of  charity,  is  accounted  in  law  divine  service ;  for  what  herein 
is  done  to  the  poor  for  God's  sake,  is  done  to  God  himselfe. 

"  May  distreyne,  fyc."    Here  (#c.)  includeth  many 

t&  excellent  things,  as  when,  where,  and  what  may  be  r07."l 

distreyned,  of  all  which  there  is  a  taste  given  in  their  I  *  J 
proper  places. 

c'  In  this  case  the  lord  shall  havejealtie,  SfC.  as  it  seemeth" 

For,  as  it  hath  beene  said,  fealty  is  incident  to  every  tenure, 

saving  the  tenure  in  frankalmoigne,  and  where  the  lord  may 

Brit  fo.  164.       distreine,  there  is  fealty  due.     And  Britton  called  this  tenure 

(by  divine  service)  aumone7  and  not  libera  eleemosina.  And,  saith 
he,  tenure  en  autnone  est  terre  ou  tenement  que  est  done  a  aumonc, 
dount  ascun  service  est  retenue  at  feoffor, 

"  Sfc"  And  here  (fycj  implyeth  distresse,  escheat,  and  the 
like. 

33  H.  6.  fo].  6.        "  And  such  tenure  shall  not  be  said  to  be  tenureinfrankalmoigne9 

And  therefore  our  old 
almes  (which  was  free 
is,  because  the  tenants 
were  bound  to  certaine  divine  services. 

"  If  there  be  expressed  any  manner  of  certaine  service."  This 
holdeth  where  the  certainty  is  reserved  upon  the  original  grant. 
If  lands  were  given  to  hold  in  libera*  eleemosind,  reddendo  a  rent, 

*  13  H.  4.  tit.      it  seemeth  the  reservation  of  the  rent  to  be  void,  *  because  it  is 
Mesne,  74.    '      repugnant  and  contrary  to  the  former  grant  in  liberd  eleemosind. 

19  e!  a.  Arowrie,  a*4.    3a  E.  1.  Taile,3i.  a6  Ass.  66.  4  H.  6. 17.   Trio.  4.  E.  3. 
F.  N.  B.  *5ft.  F.    1 5  K-  3-  Corody,  4-     1 1  Ass.  uft.    50  Ass.  pi.  6. 

Vide  Trin.  4  E.  3,  and  F.N.B.  231 .  F.  that  an  abbot  or  prior 
that  hold  in  frankalmoigne  shall  not  be  charged  with  a  corody. ' 

Also  'J 


F** 
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Also  lands  holden  in  frankalmoigne  cannot  [7*]  be  ancient  W  3*  E.  i. 
demesne,  in  respect  of  charges  incident  thereunto.  Ant.  Dem.  39. 

"  That  he  ought  to  doe,  &fc"  Here  by  (fyc.)  is  understood 
temporall  or  spirituall  service  also,  which  be  ought  to  doe 
corporally,  or  render,  or  pay* 

There  were  within  this  realme  of  Englande  one  hundred  and 
eighteene  monasteries,  founded  by  the  kings  of  Englande ; 
whereof  such  abbots  and  priors  as  were  founded  to  hold  of  the 
king  per  baroniam,  and  were  called  to  the  parliament  by  writ,  /F.N.B.aaa.a.) 
were  lords  of  parliament,  and  had  places  and  voices  there.  *  And  *  For  example, 
of  them  there  were  twenty-seven  abbots  and  two  priors,  as  by  Hot.  Pari, 
the  roUes  of  parliament  appeares.    But  since  our  author  wrote,  5  HA8o&« 
all  these  (as  hath  been  said)  (1)  are  dissolved.    King  Stephen  ai  H'  8a*c' 
did  found  the  abbey  of  Feversham,  in  Kent,  et  dedit  abbati  et 
monachis,  et  successoribus  suis,  manerium  de  Feverskam  in  com. 
Kancue,  simul  cum  hundredo,  Sfc.  tenendum  per  baroniam,  $fc. 
who  albeit  he  held  by  a  barony,  yet  because  he  was  never  (that 
I  [ml  finde)  called  by  writ,  he  never  sate  in  parliament.  [mlCanc. Pas. 

All  the  archbishops  and  bishops  of  England  have  beene  30  £•  1.  coram 
founded  by  the  kings  of  England,  and  doe  hold  of  the  king  by  wgf » tbh  foun- 
barony  (as  before  hath  beene  said),  (2)  and  have  beene  all  called  piVaded!  " 
by  writ  to  the  court  of  parliament,  and  are  lords  of  parliament.  (Post.  134.  a. 
As  (amongst  many)  take  one  notable  record :  [0]  Mandatum  est  344.  a.) 
omnibus  episcopis,  qui  conventuri  sunt  apud  Gtoucestriam,  die  M  Ex.  "*•-£**• 
Sabbati  in  crastin.  sancta  Katharince,  jirmiter  inhibendo,  quod  <je*"nol8H«3» 
sicut  baronias  suas,  quas  de  rege  tenent,  diligunt,  nulio  modo 
prasumant  consilium  tenere  de  aliquibus  qua  ad  coronam  regis 
pertinent,  vel  qua  personam  regis,  vel  statum  suum,  vd  statum 
consiUi  sui  contingent,  scUuri  pro  certo,  quod  sijecerint,  rex  inde 
se  capiat  ad  baronias  suas.     Teste  rege  apud  Hereford,  23  No-  10H.4.  fo.6.  tv 
vemo.  Sfc.    And  the  bishoprickes  in  Wales  were  founded  by  the 
princes  of  Wales ;  and  the  principality  of  Wales  was  holden  of 
$he  king  of  England,  as  of  his  crowne ;  and  when  the  prince  of 
Wales  committed  treason,  rebellion,  &c.  the  principality  was 
forfeited,  and  the  patronages  of  the  bishops  annexed  to  the 
crowne  of  England,  so  as  the  king  is  to  have  pensions  for  his 
cbaplaines,  and  corodies  for  his  vadelets,  of  them,  as  of  bishops 
founded  by  himselfe  (3).    And  vide  Mich.  10  H.  4.  Rot.  60. 
Wallia  coram  rege,  that  the  judgment  was  given  accordingly 
against  the  bishop  of  St.  David's  in  Wales,  per  justiciarios  de 
utroqne  banco  et  alios  de  perito  consilio  domint  regis.    And  the 
bishops  of  Wales  are  also  called  by  writ  to  parliament,  and  are 
rds  of  parliament,  as  bishops  of  England  be. 

Sect. 


(1)  See  ante  94..  a. 
(a)  See  ante  70.  b.  and  note  2,  there. 

(3)  It  seems,  however,  that  it  is  not  now  the  practice  of  the  crown  to  exert 

this  right  of  encumbering  bishops  with  pensions  and  corrodies.     Should  the 

student  wish  for  any  particular  information  concerning  either,  whether  belong* 

Jng  to  the  king  or.  to  a  common  person,  they  not  being  peculiar  to  the  former, 

rtbe  more  ancient  books  must  be  resorted  to ;  as  those  of  modern  date,  except 

ijbtisbop  Gibson's  Codex,  either  wholly  pass  over  the  subject,  or  treat  of  it  very 

HMightly.     See  Fitz.  N.  B.  230,  to  232,  and  title  Corody,  in  Fitz.  Abr.    Bro. 

?>>r.     Ash.  Prompt,  and  the  Index  to  Gibs.  Cod.— [Note  106.] 
Vol.  I.  D  d 
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A  L  SO,  if  it  be  demanded,  if  tenant  in  frankmarriage  shall  do  fealty 
to  the  donor  or  his  Jieires  before  the  fourth  degree  be  past,  Sfc.  it  seem- 
eth  that  he  shall.  For  he  is  not  like  as  to  this  purpose  to  tenant  in  frankal- 
moign ;  for  tenant  in  frankalmoign  by  reason  of  his  tenure  shall  do  divine 
service  for  his  lord,  as  is  said  before;  and  this  he  is  charged  to  do  by  the 
law  of  holy  church,  and  therefore  he  is  excused  and  discharged  of  fealty : 
but  tenant  in  frankmarriage  shall  not  do  for  his  tenure  such  service;  and  if 
he  doth  not  fealty,  he  shall  not  do  any  manner  of  service  to  his  lord,  neither 
spiritual  nor  temporall,  which  would  be  inconvenient,  and  against  reason, 
that  a  man  shall  be  tenant  of  an  estate  of  inheritance  to  another,  and  yet 
the  lord  shall  have  no  manner  of  service  of  him  (1).  And  so  it  seemes  he 
shall  dofealtie  to  his  lord  before  the  fourth  degree  be  past.  And  when  he 
hath  done  fealtie,  he  hath  done  all  his  services. 

V.  Sect.  87.        «  TXTHICH  would  be  inconvenient,  fyc."    An  argument  drawne 

12o  A78  665"  ^rom  an  *nconveiuence  *s  forcible  in  law,  as  hath 

44^47  ■     5-    beeneK^ observed  before,  and  shall  be  often  hereafter.  f~97.~"| 
40  Au.  97.         Nihil  quod  est  inconvenient,  est  licitum  *.  And  the  law,  I     k       I 

that  is  the  perfection  of  reason,  cannot  suffer  any  thing 
that  is  inconvenient. 
Littleton,  fo.  50.      It  is  better,  saith  the  law,  to  suffer  a  mischief  that  is  peculiar 
b*    4ft  K.  3. 5.    t0  onCj  than  an  inconvenience  that  may  prejudice  many.     See 
II  JJ*  %  395-      more  0f  tn jg  after  in  this  Chapter. 

Note,  the  reason  of  this  diversitie  betweene  frankalmoigne 
(Ante  93.  0.)      and  frankmarriage,  standeth  upon  a  maine  maxime  of  law,  dial 

there  is  no  land  that  is  not  holder)  by  some  service  6pirituall  or 
temporall ;  and  therefore  the  donee  in  frankmarriage  shall  do 
fealty,  for  otherwise  he  should  do  to  his  lord  no  service  at  all ; 
and  yet  it  is  frankmarriage,  because  the  law  createth  the  service 
of  fealty  for  necessity  of  reason,  and  avoiding  of  an  inconve- 
nience. But  tenant  in  frankalmoigne  doth  spirituall  and  divine 
service,  which  is  within  the  said  maxime,  and  therefore  the  law 
will  not  cohort  him  to  do  any  temporall  service.  See  the  next 
Section. 

"  And  against  reason."  And  this  is  another  strong  argument 
in  law,  Nihil  quod  est  contra  rationem  est  licitum;  for  reason  is 
the  life  of  the  law,  nay  the  common  law  itselfe  is  nothing  else 
but  reason ;  which  is  to  be  understood  of  an  artificiall  perfection 
of  reason,  gotten  by  long  study,  observation,  and  experience,  and 
not  of  every  man's  naturall  reason ;  for,  Nemo  nascitur  artifhx. 
This  legall  reason  est  summa  ratio.  And  therefore  if  all  the  rea- 
son that  is  dispersed  into  so  many  severall  heads,  were  united  into 
one,  yet  could  he  not  make  such  a  law  as  the  law  in  England  is ; 
because  by  many  successions  of  ages  it  hath  beene  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men,  and  by  long 
experience  growne  to  such  a  perfection,  for  the  government  of 
this  realme,  as  the  old  rule  may  be  justly  verified  of  it,  Neminem 

oportet 
•  See  ante  Mr,  Hargrave'i  note  1.  to  66.  a. 


(1)  as  it  seemeth,  L.  and  M. 
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oportet  esse  sapientiorem  legibus  :  no  man  out  of  his  own  private 
reason  ought  to  be  wiser  than  the  law,  which  is  the  perfection 
of  reason. 


rei 
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AND  if  an  abbot  holdeth  of  his  lord  in  frankalmoign,  and  the  abbot 
and  covent  under  their  common  seale  alien  the  same  tenements  to  a 
secular  man  in  fee  simple,  in  this  case  the  secular  man  shall  doe  fealty  to 
the  lord ;  because  he  cannot  hold  of  his  lord  in  frankalmoigne.  fior  if  the 
lord  should  not  havefealtie  of  him,  he  should  have  no  manner  of  service, 
which  should  be  inconvenient,  where  he  is  lord,  and  the  tenements  be  holden 
of  him* 

'"PHI  S  case  is  worthy  of  great  observation ;  for  hereby  it  ap- 
peareth,  that  albeit  the  alienors  held  not  by  fealty  nor  any 
other  terrene  service,  but  onely  by  spirituall  services,  and  those 
incertaine,  yet  the  alienee  shall  hold  by  the  certaine  service  of 
fealty,  (and  of  this  opinion  is  Littleton,  agreeable  with  our  bookes  3iE-3'C*w»*lt» 
in  former  authorities)  for  the  law  createth  a  new  temporall  ser-  32,  33  H.6.67. 
rice  out  of  the  land  to  be  done  by  the  alienee,  wherewith  the  ab-  9  q0\  Is*.'  * 
hot  was  not  formerly  charged,  for  the  avoyding  of  an  inconve-  a  nth.  Lowe's 
nience,  viz.  that  the  feoffee  should  do  no  manner  of  service,  and  case. 
consequently  that  the  land  should  be  holden  of  no  man.  Wherein  (2  *nst*  6°*- 
it  is  to  be  remembered,  that  (as  hath  bin  said  before)  all  the  lands  3       3*    ' 
and  tenements  in  England,\u  the  hands  of  any  subject,  are  holden 
of  some  lord  or  other,  and  that  every  tenant  must  do  some  kinde 
of  service ;  and  that  all  lands  and  tenements  are  holden  either  (Ante  1. 
mediately  or  immediately  of  the  king,  for  originally  all  lands  and  2  In*t.  501.) 
tenements  were  derived  from  the  crown.  And  it  is  to  be  observed,  9  Co.  133,  in 
that  when  the  law  createth  any  new  tenure,  it  is  the  lowest,  (viz.  Anth.  Lowe's 
tenure  in  socage)  and  with  the  least  service  that  can  be  done,  and  ca8e* 
neerest  to  the  freedome  of  the  former  service  :  as  in  this  case  a 
tenure  in  socage  by  fealty  only  is  created  by  the  law,  which  is  the 
lowest  and  least  service  the  law  can  create,  because  fealty  is  inci- 
dent to  every  tenure  except  tenure  in  frankalmoigne ;  for  if  it 
should  create  any  other  service,  it  must  create  fealty  also.    And 
the  law,  according  to  equity  and  justice,  giveth  this  fealty  to  the 
lord,  of  whom  the  land  was  before  holden  in  frankalmoigne.  And 
lastly,  the  law  so  abhorreth  an  inconvenience,  as  that  it  createth 
out  of  the  laud  a  new  service  for  avoyding  thereof.     It  appear-  42  Ass.  pi.  6. 
eth  by  our  bookes,  that  a  seigniory  in  frankalmoigne  may  be  Britton,  164.  b. 
granted  over,  and  consequently  the  tenant  shall  hold  of  the 
grantee  by  fealty  only ;  and  therefore  Britton  said  well,  that  no 
service  could  be  demanded  of  a  tenant  in  frankalmoigne,  tant 
came  les  terres  remaine  en  les  maines  les  feoffees. 
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A  LSO,  if  a  man  grant  at  this  day  to  an  abbot,  or  to  a  prior,  hndsor 
tenements  in  frankalmoigne,  these  words,  (frankalmoign)  are  voids ; 
for  it  is  ordained  by  the  statute  which  is  coiled  quia  emptorea  terrarom, 
(which  wets  made  anno  18  E.  1.)  that  none  may  alien  nor  grant  lands  or 
tenements  in  fee  simple  to  hold  of  himself e.     So  that  if  a  man  seised  of 
certaine  tenements,  which  he  holdeth  of  his  lord  by  knights  service,  and  at 
this  day  he,  frc.  granteth  by  licence  the  same  tenements  to  an  abbot,  Sfc.  in 
frankalmoigne,  the  abbot  shall  hold  immediately  the  tenements  by  knights 
service  of  the  same  lord  of  whom  his  grantor  held,  and  shall  not  Iioldofhis 
grantor  in  frankalmoigne,  by  reason  of  the  same  statute.    So  that  none  can 
hold  in  frankalmoigne,  unlesse  it  be  by  title  of  prescription,  or  by  force  of 
a  grant  made  to  any  of  his  predecessours  oefore  the  same  statute  was 
made.    But  the  lung  may  give  lands  or  tenements  in  fee  simple  to  hold 
in  frankalmoigne,  or  by  other  services ;  for  he  is  out  of  the  case  of  that 
statute* 

«  ()RDAINED  by  the  statute."    Here  it  appearetfa  by  the 

v  authority  of  Littleton,  that  this  is  a  statute,  and  yet  the  king 

alone  speaketh,  viz.  Dominus  rex  in  pariiametdo  suo,  fyc  ad 

instantiam  magnatum  regni  sui  concessit,  providil  et  sta- 

Vid.  8  Co.  the     tuit.   t^*  But  because  it  is  dominus  rex  tn  parliamento,  [~98*"1 

Prince's  case.      fyc.  concessit,  it  is  as  much  in  this  case  (being  an  ancient  L  b.  J 

statute)  as  dominus  rex  authoritate parliament*  concessit. 
Secondly,  it  is,  (amongst  other  acts  of  parliament)  entred  into 
the  parliament  roll,  and  therefore  shall  be  intended  to  be  or- 
dayned  by  the  king,  by  the  consent  of  the  lords  and  commons  in 
that  parliament  assembled.  Thirdly,  it  is  a  generall  law,  whereof 
the  judges  may  take  knowledge,  and  therefore  it  is  to  be  de- 
termined by  them,  whether  it  be  a  statute  or  no  (l).    Now  for 

toe 

(l)  This  observation  on  general  or  public  statutes  points  at  two  important 
rules  distinguishing  between  them  and  particular  or  private  statutes. — Accord- 
ing to  \he  first*  which  relates  to  their  several  degrees  of  notoriety ,  the  judges 
may  and  ought  to  take  notice  of  public  acts  without  pleading;  but  private  acts 
must  be  pleaded.  But  there  are  some  exceptions  to  both  parts  of  this  rule. 
See  Law  of  Nisi  Prim,  ed.  of  1775,  p.  2«a,  and  1  Sid.  209. — The  second  rule 
imports  a  difference  in  the  mode  of  trial ;  for  the  existence  of  a  public  act 
must  be  tried  by  the  judges,  who  are  to  inform  themselves  in  the  best  manner 
they  can ;  but  a  private  act  may  be  put  in  issue,  and  shall  be  tried  by  the 
record.  See  Hal.  Hist.  C.  L.  15,  and  Com.  Dig.  Parliament,  R.  5. — A  third 
difference,  which  hath  been  taken  between  a  general  and  a  particular  act,  is, 
that  the  latter  will  not  bind  strangers  though  it  is  without  a  saving  of  their 
rights.  However  well  founded  this  last  difference  may  be,  it  certainly  is  usual 
in  modern  private  acts,  to  insert  a  special  saving  clause,  explaining  how  far  the 
rights  of  strangers  are  intended  to  be  affected.— A  fourth  difference  relates  U 
offering  statutes  in  evidence  to  a  jury ;  for  it  is  said,  that  A  public  act,  printed  b; 
the  king  sprinter,  or  other  person  authorized  by  the  crown,  is  good  evidence  to  * 
jury ;  but  that  of  a  private  act,  there  must  be  either  an  exemplification  under  tJ 
great*eal,<xacopysv>orn  to  be  compared  ivith the parliament roll.  Someautliorit" 

bowe-* 
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the  divers  formes  of  acts  of  parliament,  you  may  read  them  in 
the  Prince's  case  ubi  supra. 

«  Called  quia  emptores  terrarum."     This  Statute  is  called  so,  (Post  143. 
because  the  statute  beginneth  with  these  words,  Quia  emptores  *  Inst.  500.) 
terrarum. 

"  None  may  alien,  fa  lands  injee simple  to  hold  qfhimsel/e"  r%  Vent  a  15 ] 
This  is  justly  inferred  upon  the  statute;  but  the  letter  of  the 
statute  is,  that  feqffatus  teneat  terram  illam  de  capitali  domino,  %c. 
So  as  by  the  authority  of  Littleton,  he  that  citeth  a  statute  is 
not  bound  to  recite  the  very  words  thereof,  so  long  as  he  misseth 
not  of  the  substance  and  necessary  consequence  thereupon ;  and 
yet  the  safer  way  is  to  vouch  the  words  of  a  law,  as  they  be. 

» 

4S  Granteth  by  licence  the  same  tenements,  #c."    Here  Littleton  13  E.  3.  tit. 
epeaketh  of  a  licence,  or  a  dispensation  within  the  said  statute  of  Release,  33. 
quia  emptores  terrarum  (and  mentioneth  no  other  statute)  which  **  H*  •• 
may  be  done  by  the  king  and  all  the  lords  immediate  and  me-  ^ro  C  Vi*L 
diate;  for  it  is  a  rule  in  law,  alienatio  licet  prohibeatur,  Ante  45.  b. 

C99-T  consensu  tamen  omnium,  infc3* quorum Javorem  prohibita  Pusk  aa^-  DJ 
a#  J  est, potest \fieri, and  quUibet potest renunciare juri prose' 
^  introducto:  and  the  licence  of  lords  immediate  and 
mediate  in  this  case  shall  enure  to  two  intents,  viz.  to  a  dispen- 
sation both  of  the  statute  of  quia  emptores  terrarum,  and  of  the  ^  Ass.pl.  19. 
statutes  of  mortmaine,  as  Littleton  here  implyeth,  because  their  9  E.4.  b.  11. 
deedes  shall  be  taken  most  strongly  against  themselves  (1 ).    But  PL  Com.  50a, 

503.  Grendon'j 
case.    Vide  10  Co.  95,  s6.  31.  &  1 10.    Vide  Sect.  6B6.    (5  Co.  56.  7  Co.  14.) 

it 

however,  do  not  correspond  with  this  last  difference ;  and  others  except  out 
of  it  private  acts  concerning  a  whole  county.  See  Vin.  Abr.  Evidence,  A.  b.  1 . 
Law  of  Nisi  Pri.  ed.  1775,  p.  225.  1  Stra.  446.  It  should  also  be  remarked, 
that  there  is  a  difference  between  proving  private  acts  to  a  jury,  and  proving 
them  on  the  issue  of  nul  tiel  record,  which  never  goes  to  a  jury ;  nothing  less 
than  an  exemplification  under  the  great  seal  being  sufficient  in  the  latter  case. 
2  Salk.  566.  For  these  and  other  differences  between  general  and  particular 
statutes,  see  further  in  Vin.  Abr.  Statutes,  D.  E.  2, 3,  and  Hatt.  Treat,  on  Stat. 
cap.  2.  p.  11.  Though  the  book  last  cited  is  published  with  the  name  of  sir 
Christopher  Hatton,  Ford  chancellor  to  queen  Elizabeth,  some  doubt  whether 
he  was  really  the  author.  Nichols.  Engl.  Histor.  Libr.  2d  ed.  192.  However 
it  is  at  all  events  a  treatise  well  worth  consulting.  As  to  the  different  forms 
of  statutes,  besides  the  Prince's  case  in  8  Co.  see  Pryn.  on  4  Inst.  1 3.  Hal. 
Hist*  Com.  L.  13.  Vin.  Abr.  Statutes,  A.  Com.  Dig.  Parliament,  R.  3,  the 
Preface  to  Ruffhead's  edit,  of  Stat,  and  2  Eunomus,  80. — [Note  107.] 

(1)  Here  lord  Coke  explains  the  king's  power  of  granting  licences  to  alien 
in  mortmain,  notwithstanding  the  old  statutes  against  such  alienations,  on  a 
principle  which  makes  the  licence  rather  the  waver  or  remission  of  a  for- 
feiture, than  a  dispensation.  The  licence  being  considered  in  the  former  way, 
it  is  attributing  to  the  king  no  greater  power  as  lord  paramount,  than  subjects, 
fetng  mesne  lords,  may  exercise  in  respect  of  the  forfeitures  to  which  they 
entitled  on  alienations  in  mortmain.  In  other  words,  it  is  construing  the 
tutes  so  as  not  to  bring  the  case  of  a  licence  within  them;  and  consequently 
ensation  became  unnecessary.  It  should  also  be  remembered,  that  the 
;'s  power  of  granting  such  licences  seems  recognized  by  a  statute  of 
rard  the  third.    See  18  E.  3.  st.  3.  c.  3.    However,  the  pretended  power 

dd  3  of 
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it  if  a  ufe  and  good  policy  in  the  king's  licence  to  have  a  wn 
obstante  also  of  the  statute*  of  mortmaine,  and  not  only  a  turn 
obstante  of  the  statute  of  quia  emptores  terrarum.    But  it  ap- 
peareth  by  Littleton  (which  is  a  secret  of  law)  that  there  needeth 
not  any  nan  obstante  by  the  king  of  the  statutes  of  mortmaine, 
for  the  king  shall  not  be  intended  to  be  misconusant  of  the  lav; 
and  when  he  licenseth  expressly  to  alien  to  an  abhot,  &c.  which 
is  in  mortmaine,  he  needs  not  make  any  non  obstante  of  the 
statute  of  mortmaine,  for  it  is  apparent  to  be  granted  in  mort- 
maine, and  the  king  is  the  head  of  the  law,  and  therefore  pra~ 
sumitur  rex  habere  omnia  jura  in  scrinio  pectoris  *ut,  for  the 
maintenance  of  his  grant  to  be  good  according  to  the  law,  for 
which  cause  of  purpose  Littleton  maketh  no  mention  of  any 
licence  in  mortmain.    Dispensatio  est  malt  prohibiti  proxida 
relaxation  utilitate  sen  necessitate  pensatii. 

(Ante  70.  b.)  «  The  abbot  shall  hold,  tyc.  by  knights  service.9*    For  although 

frlU  Abr  *"     ^  the  death  °*  ^e  abDOt  there  is  neither  ward>  marriage,  nor 
518.)        *        relief  due,  yet  he  holdeth  by  knights  service,  albeit  the  lord 
6fU.Relide,i4  cannot  have  the  fruit  of  it;  and  if  the  abbot,  with  the  consent  of 
3  H.  4,  a.  *. 
(Ante  84,  a.)    Vide  little,  fol,  so. 

the 


of  suspending  statutes  by  regal  authority,  without  consent  of  parliament,  being 
declared  illegal  at  the  Revolution ;  and  it  having  been  usual  to  grant  licences 
to  alien  in  mortmain  in  a  manner,  which  imported  an  exercise  of  suspending 
or  dispensing  power,  that  is,  with  a  non  obstante  of  the  statutes  of  mortmain, 
and  quia  emptores ;  under  these  circumstances  a  jealousy  of  any  thing,  in  the 
least  connected  with  an  assumption  of  dispensing  power,  might  have  influenced 
many  to  have  confounded  6uch  licences  with  dispensation :  and  therefore  it 
was  deemed  prudent  to  give  them  a  parliamentary  sanction.    See  7  and  8  W.  3. 
c.  37.    It  is  observable,  that  the  statute  made  for  this  purpose  authorizes  the 
king  to  grant  mortmain  licences,  without  any  regard  to  the  person  of  whom 
the  lands  were  held ;  and  declares,  that  they  shall  not  be  subject  to  any  for- 
feiture.    Before  this  last  act  the  king  s  licence  only  prevented  the  forfeiture  to 
.himself;  and  if  there  was  any  mesne  lord,  he  might  take  advantage  of  the 
mortmain  statutes,  notwithstanding  the  royal  licence.     See  Fitzh.  Nat.  Br. 
.231.  O.     But  the  act  of  William  seems  to  be  expressed  so  as  to  extend  the 
operation  of  the  king's  licence,  and  to  render  it  effectual  universally,  by  pre- 
venting a  forfeiture  to  other  lords  as  well  as  to  the  king  himself.     Another 
thing  deserving  of  notice  is,  that  the  statute  is  quite  silent  as  to  the  writ  of 
ad  quod  damnum ;  which  anciently  was  thought  an  essential  preliminary  to 
the  licence,  in  order  that  the  king  might  know  what  prejudice  would  arise  to 
himself  or  others  from  granting  it.    Fitzherhert  indeed  tells  us,  that  in  his 
time  it  was  become  a  common  practice  to  purchase  licences  to  alien  in  mort- 
main without  suing  an  ad  quod  damnum*  and  instead  of  it  to  add  to  the  patent, 
granting  the  licence,  special  words  to  signify  that  it  should  be  good  without 
any  writ.     But  he  adds,  that  it  seems  dubious  whether  such  patents  were 
good,  if  (hey  turned  out  to  be  prejudicial  and  disadvantageous  to  the  king  or 
others.     See  Fitzh.  N.  B.  222.  D.     Whether  since  the  statute  of  William 
writs  of  ad  quod  damnum  previous  to  licences  from  the  crown  to  alienate  ill 
mortmain  are  necessary,  may  deserve  consideration ;  for  which  purpose  it  mvf 

be  material  to  inquire  what  the  practice  hath  been Since  writing  the  forn  ^ 

part  of  this  note,  we  are  well  informed,  that  writs  of  ad  quod  damnum  hi 

not  been  usual  on  granting  mortmain  licences  since  the  statute  of  William,. 
LNote  108,} 


L.2.C.6.  S.  141.        Of  Frankalmoign.  [99.  a. 

the  covent,  alien  the  land  over  to  a  man  and  his  heires,  there  is 
the  ward,  marriage,  and  reliefe  revived.  But  by  prescription  (as 
it  hath  been  said)  the  successor  of  an  abbot  may  pay  reliefe. 
An  abbot  or  prior,  &c.  that  holdeth  lands  by  knights  service, 
albeit  he  ought  not  in  respect  of  his  profession  to  serve  in  warre 
in  proper  person,  yet  must  he  find  a  sufficient  man,  conveniently 
arrayed  for  the  warre,  to  supply  his  place.  And  if  he  can  find 
none,  then  must. he  pay  escuage,  &c.  for  his  profession  doth  not 
priviledge  him,  but  that  the  king's  service  in  his  warre  must  be 
done,  that  belongeth  to  his  tenure.  *    - 

Nota,  (reader)  since  Littleton  wrote,  a  man  might  either  in  his 
life-time,  or  by  his  last  will  in  writing,  [m]  give  lands,  tenements,  [ml  1  &  a  Phil 
&c.  to  any  spirituall  body  politick  or  corporate,  to  be  holden  of  &  Mar.  c.  8 
himselfe  in  frankalmoigne,  or  by  divine  service,  as  by  the  statute  Mich.  8&  9  Eli*. 
of  1  and  2  Phil.  S?  Maria  (which  indured  for  twenty  years)  an-   ,  Co?»5.     ^ 
peareth ;  which  statute,  since  that  time,  hath  beene  favourably 
and  benignely  expounded. 

"  So  that  none  can  hold  in  frankalmoigne,  unlesse  it  be  by  title  i«  E.  4. 4. 
of  prescription,  fyc"    It  is  to  be  understood,  that  a  man  seised 
of  lands  may  at  this  day  give  the  same  to  a  bishop,  parson,  6Vc.  37  H.  8.  2  E.  3. 
and  their  successors  in  frankalmoigne,  by  the  consent  of  the  Avowrie,i85. 
king,  and  the  lords  mediate  and  immediate,  of  whom  the  land 
is  holden ;  for  the  rule  is,  quilibet  potest  renunciare  juri  pro  se 
introducto. 

So  if  an  ecclesiasticall  person  hold  lands  by  fealty  and  certaine 

rent,  the  lord  at  this  day  may  confirme  [n]  his  estate,  to  hold  to  [n]  4  E.  3. 31. 

him  and  his  successors  in  frankalmoigne;  for  the  former  services  a*  E-  3-  *5« 

be  extinct,  and  nothing  is  reserved  but  that  he  holds  of  him,  and  ?®  H"  ^J?5'- 
u    j* j  L  c  Littcap.Confir- 

so  he  did  before.  mat#  ,^ 


ft 


"  But  the  king  may,  Sfc.for  he  is  out  of  the  case  of  that  statute.9 
It  is  cleere  that  the  king  is  out  of  the  case  of  the  statute :  for  11  Co.  66. 
the  statute  is,  qubdfeoffatus  teneat  terram  illarn,  fyc.  de  capitali  Magdalen  Col- 
dominofeodi,  fyc.  and  this  cannot  be  intended  of  the  king,  who    e  ge  case# 
is  superior  to  all,  and  inferiour  to  none.     But  where  the  king  is 
bound  by  acts  of  parliament  and  where  not,  vide  1 1  Cq.  66. 
Magdalen  CoUedge  case. 


Sect.  141. 

A  ND  note,  that  none  may  hold  lands  or  tenements  in  frankalmoigne, 
*^  but  of  the  grantor,  or  of  his  heires.  And  therefore  it  is  said,  that  if 
there  be  lord  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which  holdeth 
of  his  mesne  in  frankalmoigne,  if  the  mesne  die  without  heire,  the  mesnaltie 
shall  come  by  escheate  to  the  said  lord  paramont,  and  the  abbot  sliall  then 
hold  immediately  of  him  by  fealty  only,  and  shall  do  to  him  fealty;  because 
he  cannot  hold  of  him  in  frankalmoign,  8fc. 

''DVT  of  the  grauntor,  or  of  his  heires"  J4  E.  3.  tit. 

*-*   The  tenure  in  frankalmoigne  is  an  incident  to  the  in-  f^6'7^ 
ritable  blood  of  the  grantor,  and  cannot  be  transferred  nor  Disciahi>Bi\33. 
rfeited  to  any  other,  no  more  than  a  foundership  of  a  house  of  16  e.  3. 
ligion,  (which  is  intended  to  be  in  frankalmoigne,  or  homage  Confirm.  8. 

p  d  4  ancestrel, 
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97  H.  8  b         ancestral,  or  the  writ  of  contra  formainftojfamenti,  or 

Tempi  E.  i.  tne  *"*  °^ ^  contra  formam  coUationis,  or  any  other  J    99-~l 

Oarr.  9a    *  incident  to  their  inheritable  blood.     But  it  is  no  inci-  L  b.  J 

45  E. 3.33.  dent  inseparable;  for  the  lord  may  release  to  the 

47H.3Garr.99.  tenant  in  frankalmoigne,  and  then  the  tenure  is  extinct,  and  he 

M  H.4, 5?"  ftha!l  hold  of  the  lord  pa™niount  by  fealty,  as  in  the  case  of 
10  H.Y  1  i.       Littleton,  Sect.  139. 

98  Am.  33.  18  £.  3. 18.  99  E.  3.  18.  Corody,  Broke,  5.  as  H.  6.  50.  4  E.  9. 
Avowry,  90f tsos.  19  E.  3. ibid.  199.  1 1  E.  3.  ibid.  100.  30  H.  6, 7.  33  H.  8. 
Dyer  51.    F.N.B.  16.    F.N.B.911.C.    15  E.  3.  Confirm.  8. 

"  Or  of  his  heires"  Here  (or)  hath  the  sense  of  (and)*;  for 
Vide  15  E.  4.  •  man  cannot  at  this  day  grant  lands  in  taile  and  reserve  a  rent 
(9R0.Abr.447.  to  his  heires,  and  exclude  the  grantor  himselfe ;  for  the  heire 
•oninj-Hob.     cannot  take  any  thing  in  the  life  of  the  ancestor,  neither  can  the 

i?a. b)    143#        re  ta^cc any  ^mg  Dy  descent,  when  the  ancestor  himselfe  is 

secluded.  But  if  a  man  had  granted  lands  at  the  common  law 
33  E.  3.  tit.  to  hold  of  his  heires,  these  words  (to  hold  of  his  heires)  are  void, 
Annuity,  59.  and  he  shall  hold  of  the  grantor  as  he  held  over,  which  he  should 
3  Au.  pi.  8.  &&  have  done,  if  he  had  made  no  reservation  at  alL 

And  albeit  Littleton  saith,  that  no  man  can  hold  lands  in  frank- 
almoign but  of  the  grantor  or  his  heires,  yet  might  an  abbot  by 
assent  of  his  covent,  or  a  bishop  with  assent  of  his  chapter,  and 
such  like,  by  license  as  is  aforesaid,  have  given  lands  in  frankal- 
moigne, to  hold  of  them  and  their  successors ;  and  as  Littleton 
himselfe  agreeth,  the  king  may  give  land  in  frankalmoigne,  in 
which  case  the  land  shall  be  holden  of  him,  his  heires  and 
successors. 

"  And  therefore  it  is  said,  if  there  be  mesne  and  tenant,  and  the 
tenant  is  an  abbot,  Sfc"  By  this  it  appeareth,  that  if  the  seigniory 
be  transferred  by  act  in  law  to  a  stranger,  and  thereby  the 
privity  is  altered,  that  the  tenure  in  frankalmoigne  is  changed  to 
a  tenure  in  socage  by  fealty,  as  well  as  it  appeareth  before  when 
the  seigniory  or  tenancy  is  granted  to  another ;  and  the  law  in 
this  case  also  createth  a  new  fealty,  wherewith  the  land  was  not 
pharged  before* 

9  E.  4. 40*  "  The  mesnaltie  shall  come  by  escheate  to  the  said  lord  para- 

(a  Ro.  Abr.  mont"  This  new  tenure,  created  by  law,  shall  upon  the  escheate 
7E*£l|s  •.  drowne  the  seigniory;  for  alwaies  the  seigniory  neerer  to  the 
9  lust.  500.        lftnd  drownes  the  .seigniory  that  is  more  remote  off;  and  yet  the 

lord  in  this  case,  to  whom  the  mesnaltie  is  escheated,  shall  hold 
by  the  same  services  that  he  held  before  the  escheat. 

Sect  142. 

j£  ND  note,  that  where  such  man  of  religion  holds  his  tenements  of  his 
lord  in  frankalmoigne,  his  lord  is  bound  by  the  law  to  acquite  him  of 
every  manner  of  service  which  any  lord  paramount  will  have  or  demand  of 
him  for  the  same  tenements ;  and  if  he  doth  not  acquite  him,  but  suffereth 
himtobedistreyned,frc.  he  shall  have  against  his  lord  a  writof  mesne,  and 
shall  recover  against  him  his  damages  and  costs  of  suit,  See. 

«MAN 


*  For  cases  of  devises  where  or  hath  been  construed,  and,  see  Pollex.  645. 
a  Str.  1175,  and  3  Atk.  193.  390.    And  see  post.  335.  a. 
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"  Hf^  ^  of  religion?    And  yet  this  case  extendeth  to  all  ec- 
clesiasticaff  persons  that  hold  in  frankalmoigne,  be  they 
secular  or  regular ;  for  the  mesne  ought  to  acquite  all  of  them ; 
for  they  be  bound  [a]  to  make  praiers  for  their  founder,  and  [a]  PI.  Com. 
his  heires ;  and  in  consideration  of  those  prayers,  the  founder,  &c.  306.  b.  in  Shu- 
is  bound  to  pay  to  the  chiefe  lord  all  rents  and  services  issuing  rin€l01}!8  ?8e* 
out  of  that  land,  as  it  appeareth  by  that  which  followeth.  j|3  H;  6;  ^ 

14  £•  3.    Mesne,  7. 

[IOOTI     u  To  acquite  him"  &  Acquite  is  compounded  of  ad, 
.  o    J  ana>  the  <»d  verbe  quietare,  and  signifieth  in  law  [£]  to   [6]  Fleta,  lib.  a. 
discharge,  or  keepe  in  quiet,  and  to  see  that  the  tenant  «*•  43.  Britton, 
be  safely  kept  from  any  entries,  or  other  molestation  for  any  *?|- 6 B, 59- 
manner  of  service  issuing  out  of  the  land  to  any  lord  that  is  in  this  Sect.* in 
above  the  mesne,  [c]  And  hereof  commeth  \_d~]  acquitall,  and  Writ  of  Mesne. 
quietus  est,  (that  is)  that  he  is  discharged ;  and  he  that  is  dis-  [c]  Vide  Sect, 
charged  of  a  felony,  &c.  by  judgment,  is  said  to  be  acquitted  of  W*,M?* 
the  felony,  acquietatus  de  felonia ;  and  if  he  be  drawne  in  ques-  k  „     ^ . 
tion  againe,  he  may  plead  [e]  auterfoits  acquite.  And  therefore  if  ao  e.  3.    ibid, 
such  a  tenant,  as  Littleton  here  speaketh  of,  be  distrained  by  any  333.  Staunf.  Pi. 
lord  paramount,  the  mesne  (to  keep  the  tenant  quiet)  may  put  Corone,  105. 

his  beasts  in  the  pownd,  instead  of  the  beasts  of  the  tenant.  W  4  E.  3-  33* 

r  17E-3-44- 

7H.4.  18.           34  H.  6. 47-        13  E.  4-6*       F.N.B.13&  9  Co.  no,  111,  in 
Treshaia's  case. 

There  be  three  kinds  of  acquitals.    1.  An  acquitall  by  deed.  3  E.  3. 14. 77. 
2.  An  acquitall  by  prescription.    3.  An  acquitall  by  tenure:  5E.  3. 11. 
and  by  tenure  foure  manner  of  wayes.     1 .  By  owelty  of  services,  «q  ijf  I*a8" 
for  service  acquits  service,  a.  Tenure  in  frankalmoigne,  whereof  ??  11.4.53. 
Littleton  here  speaketh.  3.  Tenure  in  frankmarriage.  4.  Tenure  12  H.  4. 9.  * 
by  reason  of  dower.  14H.  4. 17. 

_  F.N.B.i36.b.b. 

89H.6.30.    33H.6.7.    P.N.B.135.M.    4^4*35-    nH.4.9.    a8.E.3«95. 
17  E.  3- 30. 

*  Of  every  manner  of  service"  [f]  And  yet  not  of  services  [/]  SflH. «... 
onely,  as  homage,  fealty,  rentworkes,  and  other  services,  but  3»'a«  9  E.4. 27. 
also  ofimprovement  of  services;  as  if  hebedistreyned  for  reliefe,*  *'  5*  ®"  i?6,M* 
aide  pur  joe  maiier,  aide  pur f aire ftz  chivaler,  Spc.  Also  for  suite  5  e.  3. 49.C*ne* 
service  to  a  hundred.  [#]  But  for  suit  reall  in  reject  of  resiance  *  Bracton,* 
within  any  hundred,  leet,  or  turne,  the  mesne  shall  make  no  ,ib- *• fo1-  84- 
acquitall,  for  that  is  in  respect  of  his  person  and  resiancy.  W  4  s*  3;  4*- 

the  Register  fol.  and  F.  N.  B.  JoL  1 35.  Mirror,  cap.  8.  sect.  1 3.  Bracton,  lib.  a.fbl.  84. 
Britton,  fol.  58.    FJeta,  lib.  a.  ca.  43.    Westm.  a.  cap.  9. 

u  Writ  of  mesne"  breve  de  medio,  so  called  by  reason  of  the 
words  of  the  writ  of  mesne,  which  are,  unde  idem  A.  quia  medius 
est  inter  C.  et  prafatum  B.  A*  who  is  mesne,  between  C  that  is 
the  lord  paramount,  and  B.  that  is  the  tenant  paravaile.  And 
note,  that  there  be  six  writs  in  law,  that  may  be  maintained, 
quia  timet,  before  any  molestation,  distresse,  or  impleading :  as 
1.  A  man  may  have  his  writ  of  mesne  (whereof  Littleton  here 
speaks)  before  he  be  distreyned.  s.  A  toarrantia  carta,  before 
he  be  impleaded.  3.  A  monstraverunt,  before  any  distresse  or 
vexation.  4.  An  audita  querela,  before  any  execution  sued* 
5.  A  curia  daudenda,  before  any  default  of  inclosure.  6.  A  ne 
injusih  vexes,  before  any  distresse  or  molestation.  And  these  be 
mMed  brevia  anticyxmtia,  writs  of  prevention.    • 

"And 
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W.  s.  cm.  9.  .  «  And  shall  recover  against  him  his  damages"  It  is  to  be 
Mde  8Sh°"  i*3^  koowne,  that  there  be  two  severall  judgments  in  a  writ  of  mesne, 
oiie?  *  one  at  ^*e  common  l*w>  another  by  the  statute  of  W.  2.  ca.  9. 

At  the  common  law  he  shall  have  judgment  to  recover  his  ac- 

quitall,  and  if  he  be  distreyned  or  damnified,  his  damages  and 

costs:    and  the  processe  at  the  common  law  was  summons, 

attachment  and  distresse  infinite,  in  the  same  county  where  the 

*  BnctonJib  ft.  writ  is  brought.     *  The  judgement  by  the  said  statute  of  W.  2, 

fol.  84.  is  a  forejudger  of  the  mesnaltv,  and  that  in  two  severall  cases. 

f|eU»  **b#  •*        One  upon  processe  given  by  the  said  statute,  viz.  summons,  at- 

p*    3'  tachment,  and  grand  distresse,  and  if  he  commeth  not,  and  the 

writ  be  returned,  he  shall  be  forjudged.  The  other  case  is,  where 

the  tenant  recovereth  his  acquitall  in  a  writ  of  mesne,  if  he  be 

46  E.  3. 31.        not  acquited  afterwards,  he  shall  have  a  writ  of  distringas  ad  ac- 

18  E.  a.  tit.        quietandum  against  the  same  mesne,  and  if  he  commeth  not,  he 

M?ne"  «N,B"  8naM  be  forjudged  by  his  default  of  the  mesnality ;  and  so  if  he 

17E  *  Contra   c011111161^  and  >*  De  found  against  him  by  verdict,  he  shall  be 

formamColUt.i.  forjudged:  but  forjudger  in  that  case  is  not  given  against  his 

F.  N.  B.  ifti.     heire,  for  that  the  statute  speaketh  onely  of  the  mesne,  and  not 

of  his  heires.     And  the  judgment  in  case  of  forjudgement  is, 

qnod  T.  (le  mesne)  amittat  servitia  de  A.  (le  tenant)  de  tene- 

mentis  prcedictis,  et  quod  omisso  pradicto  T.pnefat'  R.  (le  seignior 

paramount)  modo  sit  attended  et  respondens  per  eadem  servitia 

per  qua  T.  tenuit.  The  said  statute,  in  case  of  forjudgment,  doth 

(Post.  933.  b.)    not  bind  a  feme  covert ;  and  yet  if  such  a  judgement  be  given 

7  E.  3. 41.  tit.     against  a  baron  and  feme,  it  is  not  void,  but  erroneous,  and  to  be 

^E^'vd  6*    reverBC<^  m  •writ  of  error.     And  so  a  forjudgement  against  a 

14  E^ft/ibid.To!  tenant  in  taile  shall  binde  the  issue  in  taile  in  an  avowry,  untill 

9  Col  73.  b.        he  reverseth  it  by  error.     If  two  joyntenants  bring  a  writ  of 

Dact.  Husky's    mesne,  and  the  one  is  summoned  and  severed,  the  other  cannot 

CMe'  forjudge  the  mesne :  for  he  ought  to  be  attendant  to  the  lord 

paramount,  as  the  mesne  was,  and  that  cannot  he  be  alone. 

.    And  so  it  is  if  there  be  two  joyntenants  mesnes,  and  in  a  writ 

(10  Co.  134.)     of  mesne  brought  against  them,  one  maketh  default,  and  the 

other  appeares,  there  can  be  no  forjudger. 
ft  Inst  375.  *** "  t^e  tenant  De  disseised,  and  the  disseisor  in  a  pLOOTI 

writ  of  mesne  forjudge  the  mesne,  this  shall  not  bind  I     D.  J 

the  disseisee.   And  so  if  the  mesne  be  disseised,  and  a 

forjudgment  is  had  against  the  disseisor,  this  doth  not  binde  the 

disseisee  $  for  the  words  of  the  said  statute  are,  quando  tenens  sine 

prajudicio  aUeriusquam  medii  attornare  se  potest  capitali  domino. 

But  if  the  daughter,  the  sonne  being  en  venter  sa  mere,  be 

forjudged,  it  shall  bind  the  son  that  is  borne  afterwards,  because 

he  had  no  right  at  the  time  of  the  forjudgment.  •  And  so  if  the 

tenant  enter  in  religion,  and  his  heire  forejudgeth  the  mesne, 

and  then  the  ancestor  is  deraigned,  he  shall  'be  bound  causa  qud 

suprd.    If  there  be  lord,  prior  mesne,  and  tenant,  the  mesne 

i6E.3.Jndgm.  ca^ot  oe  forjudged ;  because  he  alone  can  doe  nothing  to  the 

(7  Co.  8.  a.)       prejudice  or  the  disherison  of  his  church :  and  the  like  law  is  of 

W.  a.  ca.  9.        a  bishop,  parson,  and  the  like. 

No  forjudgement  can  be,  but  when  there  is  but  one  mesne 
betweene  the  lord  distreyning  and  the  tenant;  because  the 
tenant,  upon  the  forjudgement,  cannot  be  attendant  to  the  lord 
distreyning,  in  respect  there  is  a  mesne  between  them,  and  so 
the  said  statute  provideth  for  in  expresse  termes. 

Nota,  the  plaintife,  in  a  writ  of  mesne;  may  chuse  either  pro- 
cesse at  thf  common  law,  or  upon  the  said  statute  of  W.  2.  For- 
judgement is  colled forujudicatio,  and  he  that  is  forjudged  Jfois 

judicatus. 


\ 
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judicatus.    And  Bracton  hath  this  writ,  Rex  vicecomiti,  SfC.  et  50  E.  3.  23. 
non  permittas,  quod  A.  capitalis  dominusfeodi  Ulius  habeat  custom  F.  N.  B.  1 37. 
diam  h&redis,  quia  in  curia  nostra  forisjudicatur  de  custodid,  fyc.  B«ct.U.fl56.b. 
Fleta  calleth  it  abjudicationem,ai\d thereupon  commeth  abjudica-  ^  ['  ^  c. 43^ 
tus;  for  he  saith,  post  prodamationem,  fyc.Jactam,  abjudicetur 
medius  deftodo  et  servitio  suo  ( 1 ). 

*  In  the  second  edition  of  Fleta,  and  probably  in  every  printed  copy  of  the  work, 
the  pottage  cited  by  lord  Coke  w  ro  li  a.  ca.  50.'$  8. 


Chap.  7-         Homage  Auncestrel.  Sect.  143. 

HTENA  NT  by  homage  auncestrel  is,  where  a  tenant  holdeth  his  land  of 
his  lord  by  homage,  and  the  same  tenant  and  his  auncestours,  whose 
heire  he  is,  have  holden  the  same  land  of  the  same  lord  and  of  his  auncestors, 
whose  heire  the  lord  is,  time  out  ofmemorie  of  man,  by  homage,  and  have 
done  to  them  homage.  And  this  is  called  homage  auncestrell,  by  reason  of 
the  continuance,  which  hath  beene,  by  title  of  prescription,  in  the  tenancie 
in  the  blood  of  the  tenant,  and  also  in  the  seigniorie  in  the  blood  of  the  lord. 
And  such  service  of  homage  ancestrell  draweth  to  it  warrantie,that  is  to 
say,  that  the  lord,  which  is  living  and  hath  received  the  homage  of  such 
tenant, ought  to  warrant  his  tenant,  when  he  is  impleaded  of  the  land  holden 
of  him  by  homage  ancestreL 

u  7J  Y  title  of  prescription,  in  the  tenancie  in  the  blood  of  the  g  H.  3.  Vouch. 
tenant,  and  also  in  the  seigniorie  in  the  blood  of  the  lord,*9  *77-    47  H.3. 
Here  Littleton  doth  not  define  what  homage  auncestrell  is,  but  Garr.  99.  Temps 
putteth  an  example  in  one  case.     For  in  the  146  Section  it  ap-   Z^^"'90* 
peareth  that  blood  is  not  alwayes  necessary  on  the  lord's  side.  Vouch.  345. 
In  this  example  here  put,  there  must  be  a  double  prescription,  45  E.  3.  43. 
both  in  the  blood  of  the  lord  and  of  the  tenant,  ana  therefore  I  !lH'4-  5°« 
think  there  is  little  or  no  land  at  all  at  this  day  holden  by  homage  4  H' 6#  a6# 
auncestrel. 

And  hereof  it  is  sayd,  Aidant  est  le  seignior  tenus  a  son  homage,  Brit.  fol.  170.  a. 
come  le  homage  a  son  seignior  forsque  solement  en  reverence.   And 
herewith  agreeth  Br  acton:  Est  tanta  et  talis  connexio  per  homa*  Bract,  fol.  78.  * 
gium  inter  dominum  et  tenentem,  quad  tantum  debet dominus  tenenti,  "tanv.  11.  9. 
quantum  tenens  domino, praHer  solum  reverentiam"  ca' *'6, 

"  Draweth 


(1)  There  is  not  any  thing  in  the  12th  of  Charles  the  second  which  in  the 
least  varies  the  tenure  in  Jrankalmoigne,  it  being  expressly  saved  by  the  statute. 
See  12  Cha.  2.  c.  34.  s.  7.  Indeed  had  the  saving  been  omitted,  we  do  not 
see  how  any  of  the  other  provisions  in  the  statute  could  have  affected  this 
♦enure ;  and  therefore  it  is  presumed,  that  the  saving  was  merely  the  effect 
f  an  abundant  caution.  The  statute  adds,  that  it  shall  not  subject  te- 
nures in  frankalmoigne  to  any  greater  or  other  services;  but  what  was 
intended  to  be  guarded  against  by  these  latter  words  is  not  very  obvious. — 
^Note  109  /} 
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vbi  supra.  what  a  reverend  respect  the  law  ham  to  ancient  inhe-  1     a.  J 

14  H.  6. 115.  ritances  continued  in  the  blood  of  the  lord  and  of  the 
18  H.  6.  «.  b.  tenant ;  for  in  this  example  put,  if  the  continuance  hath  not  bin 
GUhtU.  lib.  g.  m  we  blood  0f  ooth  sides,  no  warrantie  belongeth  to  homage  an* 
oH^ Voucher  ce8tre^  5  DUt  if  ancient  continuance  hath  been  on  both  sides,  [m] 
ft77*  47  h.  3. '  then  such  homage  ancestrell  draweth  to  it  warranty ;  so  as  an- 
Voocher,  470,  cient  continued  inheritance  on.  both  parties  hath  more  priviledge 
*7».  and  account  in  law,  than  inheritances  lately,  or  within  memory 

SJl^Sx  acquired. 

tm]  See  tbe  woond  Part  of  tbe  Institutes  upon  the  6th  chapter  of  the  Sutute  of 
Itigamie.    (Pott.  384.  a.) 

18  H.  &  a.  K  If  the  lord  grant  the  services  of  his  tenant  by  homage  ances- 
per.Kewton.       trel,  the  tenant  shall  not  be  compelled  in  a  per  qua  servitia  to 

atturne,  unlesse  the  conusee  will  grant  in  court  to  warrant  the 

land  unto  him. 
0H.9.  If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 

Voucher,  %T7-     counterplea,  that  die  tenant  (or  any  one  of  his  ancestors)  recessit 

de  servitio  suo,  et fecit  sercitiurn  suum  A.  B.  sine  aliqud  coactione 

de  sud  proprid  voluntate. 
U]  9  H.  3.  "  And  hath  received  the  homage  of  such  tenant."  [a]  So  as  be- 

Voucher,  277.  fore  homage  received,  the  tenant  could  not  absolutely  bind  the 
Gar!  oof" '"  *  to  warranty>  an^  therefore  of  ancient  time  there  lay  [6]  a 
45  E.  3.  s&.       w"t  de  homagio  capiendo,  for  the  tenant  against  the  lord,  to  com- 

El]  Oiwivii.        pell  him  to  receive  his  homage  for  the  benefit  of  his  warranty, 
b.  9.  c,  4,  s*     which  writ  you  shall  read  in  Bracton  and  fc\  Britton,  and  the 
Bracton  KbPft8"  P/00®886* ftn^  manner  of  triall  thereupon,  ana  toe  same  you  shall 

fol.  8* '  l  *  '    *nd  in  47  H.  3. 

[c]  Brittoo,  foU  17a,  173.    47  H.  3.  Garrantie,gg. 


Sect.  144. 

A  ND  also  such  service  by  homage  ancestrell  draweth  to  it  acquittal, 
acil.  tliat  the  lord  ought  to  acquite  the  tenant  against  all  other  lords 
paramont  him  of  every  manner  of  service. 


1 14ft,  and     «T\RAWE  THto  it  acquittatt"  Of  acquittall  somewhat  hath 
ftKjL       \  been  said  in  the  Chapter  of  Frankalmoigne. 


Sect.  145. 

,A  ND  it  is  said,  that  if  such  tenant  be  impleaded  by  a  praecipe  quod 
reddat,  &c.  and  vouch  to  warrantie  his  lord,  who  commeth  in  by  pro- 
cess, and  demands  of  the  tenant  what  he  hath  to  binde  him  to  warranty, 
and  he  sheweth,  how  he  and  his  ancestors,  whose  heire  he  is,  have  holden 
their  land  of  the  vouchee  and  of  his  ancestors  time  out  of  minde  of  man ; 
and  if  the  lord,  which  is  vouched,  hath  not  received  homage  of  the  tenant  nor 
of  any  of  his  ancestors,  the  lord  (if  he  will)  may  disclaime  w  the  seigniory, 

and 
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and  so  ouste  the  tenant  of  his  warranty*  But  if  the  lord,  who  is  vouched, 
hath  received  homage  of  the  tenant,  or  of  any  of  his  ancestors,  then  he  shall 
not  disclaime,  but  he  is  bound  by  the  law  to  warrant  the  tenant;  and  then 
if  the  tenant  loseth  his  land  in  default  of  the  vouchee,  he  shall  recover  in 
value  against  the  vouchee  of  the  lands  and  tenements,  which  the  vouchee 
had  at  the  time  of  the  voucher,  or  any  time  after. 

"ji  P?  ^  CIPE  <P*bd  reddat?  This  is  understood  of  the  king's 

writ  directed  to  the  sherife  of  the  county  where  the  land 

lyeth,  whereby  the  sherife  is  authorised  to  command  the  tenant 

of  the  land  to  yield  the  same  to  the  demandant ;  and  of  these 

words  of  the  writ  (prcedve  quod  reddatj  the  writ  is  so 

[10 171  called.  Writs  £*•  of  precipe  oe  of  foure  kindes,  praecipe 
-  b.  J  $u°d  reddat,pradpe  quodfaciat, praecipe  quod permittat,  /post  iao,b.> 
&nd prcecipe  quod  non  permittat,  fyc.  as  appeareth  by  the  Regist  159. ' 
Register. 

"  And  vouch  to  toarrantie"     Vouch,  avoucher,  (in  Latin  voca- 
Ho,  or  advocatio)  is  a  word  of  art,  made  of  the  verbe  voco,  and  is 
in  [flf]  the  understanding  of  the  common  law,  when  the  tenant  [OMirT.cap.5. 
calleth  another  into  the  court  that  is  bound  to  him  to  warrantie,  sect.  i,and  5, 
that  is,  either  to  defend  the  right  against  the  demandant,  or  to  ?ncl'  ,1,§' 
yield  him  other  land,  &c.  in  value,  and  extendeth  to  lands  or  Brit.  ^75  dc 
tenements  of  an  estate  of  freehold  or  inheritance,  and  not  to  any  Gar.*  Vouch, 
chattel  real  personall  or  mixt,  saving  only  in  case  of  a  wardship  Fleta,li.6.c3$, 
granted  with  warranty  (as  shall  be  said  more  at  large  in  the  24»  25, 36,  &c. 
Chapter  of  Warranties ;)  for  in  the  other  cases  concerning  chat-  ^tl?c^aj"b* 
tels,  the  partie,  if  he  hath  a  warrantie,  shall  not  vouche  but  have  Advocate*  " 
his  action  of  covenant,  if  he  hath  a  deed ;  or  if  it  be  by  parol,  then  (Post.  365. 389. 
an  action  upon  his  case,  or  an  action  of  deceipt,  as  the  case  shall  Hob.  3. 38. 
require.  Now  seeing  that  no  one  Latin,  French,  or  English  word  N5f '  I?1" 
can  have  this  particular  signification,  therefore  the  common  aRc,«Aor-738.) 
lawyer,  (that  I  may  speake  once  for  all)  is  driven,  as  the  profes- 
sors of  other  liberall  sciences  use  to  doe,  to  use  significant  words 
framed  by  art,  which  are  called  vocabula  artis,  though  they  be  not  (Cro.  Jara.307.) 
proper  to  any  language.   He  that  voucheth  is  called  the  voucher 
vocans,  and  he  that  is  vouched  is  called  vouchee  voarrantatus* 
[e]  The  proces  whereby  the  vouchee  is  called,  is  a  summoneas  ad  W  V.  lUg.  Jud. 
foarrantizandum,  whereupon  if  the  sherife  returneth  that  the  j°j|*?  f}16*!^ 
vouchee  is  summoned,  and  he  make  default,  then  a  [jf]  magnum  t  f\  y.  vet. # 
cape  ad  valentiam  is  awarded :  when  if  he  make  default  againe,  N.B.  179.186. 
then  judgement  is  given  against  the  tenant,  and  he  over  to  have  39  E-  3-  28. 
in  value  against  the  vouchee.    If  the  vouchee  doe  appeare,  and  14H.  6. 7. 
after  make  default,  then  parvum  cape  ad  valentiam  is  awarded;   *  jj  J?*^1* 
and  if  he  make  default  againe,  then  judgement  as  before.     But  1 1  H.  4. 73. 
if  the  sherife  returne,  that  the  vouchee  hath  nothing,  then  after  46  E.  3- 19* 
writs  of  alias  and  pluries,  a  writ  of  sequatur  sub  suo  periculo  *•  N*B-  134». 
shall  be  awarded;  and  if  the  like  returne  be  made,  then  shall  /p*'»  o0o    ^ 
the  demandant  have  judgement  against  the  tenant ;  but  he  shall      °*  * 393,a'^ 
not  have  judgement  to  recover  in  value,  because  the  vouchee  was 
never  warned,  and  it  appeareth  that  he  hath  nothing.    But  in 
the  grand  cape  ad  valentiam,  it  appeareth  that  he  hath  assets, 
,nd  his  making  default  after  summons  is  an  implyed  confession  of 
the  warranty.   And  it  is  called  a  sequatur  sub  suo  peri' 
10271  culo,  because  the  tenant  shall  lose  nis  Kf  land  without 
a#  _j  any  recompense  in  value,  unlesse  he  upon  that  writ  can 
bring  in  the  vouchee  to  warrant  the  land  unto  him : 
ind  if,  at  the  sequatur  sub  suo  periculo,  the  tenant  and  the  vouchee  (Post.  393.) 

make 
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make  default,  and  the  demandant  hath  judgment  against  the 
tenant,  and  after  brings  a  scire  facias  to  have  execution,  the 
tenant  may  have  a  xoarrantia  carte,  and  if  he  were  impleaded  by 
a  stranger,  he  may  vouche  again ;  but  if  he  had  judgment  to 
recover  in  value,  he  shall  never  have  a  toarrantia  cartes,  or  vouche 
againe,  for  by  this  judgement  to  recover  in  value  he  hath  benefit 
of  the  warrantie.    And  you  shall  finde  in  bookes  a  recovery  with 
a  single  voucher,  and  that  is  when  there  is  but  one  voucher ;  and 
with  a  double  voucher,  and  that  is  when  the  vouchee  voucheth 
over ;  and  so  a  treble  voucher,  &c.    Againe,  you  shall  finde 
there  also  a  foraine  voucher ;  and  that  is,  when  the  tenant,  being 
impleaded  within  a  particular  jurisdiction,  (as  in  London  or  the 
like)  voucheth  one  to  warranty,  and  prayes  that  he  may  be  sum- 
moned in  some  other  county  out  of  the  jurisdiction  of  that  court 
Gloue.  c.  ta.       This  is  called  a  foraine  voucher,  but  might  more  aptly  be  called 
F.  N.  B.  6.  C.     a  voucher  of  a  forainer,  deforinsecis  vocatis  ad  toarrantizandunu 

Note,  that  by  the  civill  law  every  man  is  bound  to  warrant  the 

thing  that  he  selleth  or  conveyeth,  albeit  there  be  no  expresse 

warranty ;  but  the  common  law  bindeth  him  not,  unlesse  there 

(Cro.  Jam.  4.      be  a  warranty,  either  in  deed  or  in  law ;  for  caveat  emptor,  as 

*  *£*■  Abr.  96.    shall  be  said  more  at  large  in  the  Chapter  of  Warrantie  in  the 

J-N.B.94-)      Third  Booke. 


& 


Brit  174.  "  The  lord  (if  he  will  J  may  disclaims  in  the  seigniory"   Dis- 

daime,  disdamare,  is  compounded  of  de  and  clamo,  and  signifieth 
utterly  to  renounce  the  seigniorie. 
«]  47  H.  3.  [<*]  Note,  there  be  divers  kinds  of  disclaimer,  that  is  to  say,  a 

Disclaim.  35.  disclaimer  in  the  tenancie;  a  disclaymer  in  the  bloud;  and  a 
16  H.  7. 1.         disclaymer  in  the  seigniorie ;  whereof  Littleton  here  putteth  his 

F.'n!  B.  197.  W  But  if  the  tenant  in  frankalmoigne  bring  a  writ  of  mesne 

&151.B.  against  his  lord,  the  lord  cannot  disclayme  in  the  seigniorie; 

45  £.  3. 19.  because  he  cannot  hold  of  any  man  in  frankalmoigne,  but  of  his 

01  p  3'      &  donor  and  his  heires.     And  so  note  a  diversity  between  a  tenure 

?Doctr.  P?ac.  °*  ,n  frankalmoigne,  whereby  divine  service  is  maintained,  and 

131.)*       *  homage  ancestrell,  which  respecteth  temporall  service.    But  if 

{6]  14  H.  3.  the  lord  will  not  disclayme  in  the  seigniory,  in  die  case  of  homage 

tit.  DiKlaim.  ancestrell,  then  albeit  he  hath  not  received  homage,  he  shall 

B'88-  warrant  the  land. 

47  H.  3.  Di§-  "  If  the  lord,  uoho  is  vouched,  hath  received  homage,  fyc.  he  shall 
claim.  35.  Vide  not  disclaim*."  Therefore  it  is  good  for  the  tenant,  to  the  intent 
h  nC  fi  ii4"  *5*"  *°  OU8t  tne  ^or^  °^  ^8  disckymer,  "*  Ws  voucher  to  allege,  that 
Brit  173,  T74.  the  lord  hath  taken  homage  of  him ;  and  if  he  alledge  it  not,  and 
(Doctr.Plac.  '  the  lord  offer  to  disclayme,  the  tenant  may  counterplead  the 
131*)  same  by  acceptance  of  homage.     And  the  reason  that  the  lord 

cannot  disclayme  in  that  case  is,  for  that  he  hath  accepted  his 
humble  and  reverent  acknowledgement,  to  become  his  man  of 
life  and  member  and  terrene  honour,  and  to  be  faithfull  and 
loyall  to  him,  for  the  tenements  which  he  holds  of  him,  and 
against  the  acceptance  hereof  the  lord  cannot  disclayme. 

u  Which  he  had  at  the  time  of  the  voucher.*9  Hereby  i* 
appeareth,  that  the  tenant  shall  not  be  driven  to  recover  in  valw 
only  those  lands,  which  the  lord  had  from  that  ancestor,  whicl 
created  the  seigniory,  for  that  were  in  a  manner  impossible,  foi 
that  the  seigniory  must  be  created  before  time  of  memory;  ana 
the  first  creation  of  the  seigniory  did  not  create  the  warranty,  but 

the 
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the  continuance  of  both  sides  time  oat  of  minde  created  the  war* 

ranty.    And  that  is  the  reason  that  a  writ  of  annuity  shall  not 

[c]  lye  against  the  heire  by  prescription;  because  it  cannot  be  [c]  46  E.  3. 5.0. 

knowne,  whether  he  hath  any  land  by  descent  from  the  said  10  £.  4. 10.  b.  * 

ancestor,  that  first  granted  the  annuity.     And  here  is  a  point  19  H.  6.  74. 

worthy  of  observation,  that  in  the  case  of  homage  ancestrell  j*7H  '     19# 

(which  is  a  special  warranty  in  law)  by  the  authority  of  Littleton,  p.  ^.  B.  15a. 

the  lands  generally,  that  the  lord  hath  at  the  time  of  the  voucher, 

shall  be  liable  to  execution  in  value,  whether  he  hath  them  by 

descent  or  purchase.    But  in  the  case  of  an  expresse  warrantie, 

the  heire  shall  be  charged  but  only  for  such  lands  as  he  hath  by 

descent  from  the  same  ancestor  which  created  the  warranty. 

Note  what  privilege  this  ancient  warranty  (created  by  opera-  38  £.1.  Vooch. 
tion  of  law)  hath  more  than  the  expresse  warranty.   And  so  you  291.   9  £.2. 
may  observe,  that  in  this  case  Jirmior  et  potentior  est  operatio  WM.Car.20.1g: 
legit  qtuhn  dispositio  hofninis.      .  Fines,  137. 

"  At  the  time  of  the  voucher,  or  any  time  after?  This  is  evident  29  £.  3.  3. 
and  worthy  of  diligent  observation,  viz.  that  the  lands  of  the  >8E.  3. 1. 
vouchee  shall  be  liable  to  the  warranty  that  the  vouchee  hath  at'  ^i4*  l2[ec. 
the  time  of  the  voucher,  for  that  the  voucher  is  in  lieu  of  an  }„  Ta]„*|V      ** 
action;  and  in  a  xvarrantia  cartce,  the  land  which  the  defendant  16  E. 3.  * 
hath  at  the  time  of  the  writ  brought,  shall  be  lyable  to  the  Vouch.  85. 
warranty.  l9  E-  3-  Vooch. 

Upon  a  judgment  in  debt,  the  plaintife  [rfj  shall  not  have  J^Jfc  Nat  Bre 
execution,  but  only  of  that  land  which  the  defendant  had  at  the  134.F. 
time  of  the  judgment,  for  that  the  action  was  brought  in  respect  [d]  9  H.  4. 14. 
of  the  person,  and  not  in  respect  of  the  land.    But  if  4*  E.  3. 1. 

LI 0271  an  action  of  debt  be  brought  £*•  against  the  heire,  iV*!*'*1-?* 
b.  J  and  he  alieneth,  hanging  the  writ,  yet  shall  the  land  £xecut.  340. 
which  he  had  at  the  time  of  the  original  purchase,  be  (1  Ro.  Abr.' 
charged,  for  that  the  action  was  brought  against  the  heire  in  898.  891,893.) 
respect  of  the  land,     [e]  If  a  man  be  nonsuit,  the  land  only  [>]  32  Am.  pi. 
which  he  had  at  the  time  of  the  amerciament  assessed,  shall  be  3*- 
charged,  and  not  that  which  he  had  at  the  finding  of  the  pledges,  if1?011  £"  3§3'^ 
For  the  amerciament  is  not  in  respect  of  the  land,  but  of  his  want;  ioVS!  Abasia! 
of  prosecution,  which  was  a  default  in  his  person.  But  the  issues 
of  a  juror  shall  be  levied  upon  the  feoffee,  albeit  they  were  not 
lost  before  the  feoffment,  because  he  was  returned  and  sworne  in 
respect  of  the  land.     Note  the  diversity. 

If  a  man  give  lands  in  fee  with  warranty,  and  binde  certaine  33  £.  1. 
lands  specially  to  warranty,  the  person  of  the  feoffor  is  hereby  Voucher,  393. 
bound,  and  not  the  land,  unlesse  he  hath  it  at  the  time  of  the  (*  ^?,Abr* 
voucher.  -    '  '' 


Sect.  146. 

A  N.JD  it  is  to  be  understood,  that  in  every  case  where  the  lord  may  dis- 
claime  in  his  seigniorie  by  the  law,  and  of  this  he  will  disclaime  in  a 
court  of  record,  his  seigniorie  is  extinct,  and  the  tenant  shall  hold  of  the 
lard  next  paramount  to  the  lord  which  so  disclaimeth.  But  if  an  abbot  or 
prior  be  vouched  by  force  of  homage  ancestrell,  frc.  albeit  that  he  never 
toohe  homage,  #*c.  yet  he  cannot  disclaime  in  this  case,  nor  in  any  other 
case ;  for  tliey  cannot  take  away  or  devest  a  thing  in  fee,  which  hath  beene 
nested  in  their  house. 

«  HIS 
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"fJIS  seigniorie  is  extinct,  and  the  tenant  shall  hold  of  the  lord 
next  paramount,  Spc"  Here  two  things  are  to  be  observed: 
first,  that  oy  this  disclaymer  in  the  seigniory,  the  seigniory  is 
Q/*]  extinct  in  the  land. 

Secondly,  that  after  the  disclaymer  the  tenant  shall  hold  of 
the  next  ford  paramount  by  the  same  services  as  the  mesne  so 
disclayming  held  before. 


Vide  Britten, 
fol.  58.  no. 
(Doctr.Ptac 

133*) 
[/]46R3-7. 


t4  H.  6,  is. 
ft  H.  &g. 
38  Ass.  p.  ftft. 
37  Am.  o. 
3  Ok  73,  Ace 
Deane  tod 
Chapter  de 
Norwich 


Vide  Sect  143.        «  Jfan  abbot  or  prior  be  vouched,  Sfc.  albeit,  Sfcyethe  cannot 

disclaime,  fyc"  Here  it  appeareth  of  the  lord's  side,  that  con- 
tinuance of  bloud  is  not  necessary ;  but  yet  there  must  be  privity 
of  succession  time  out  of  minde  in  one  politicke  body ;  for  if  that 
body  be  once  dissolved,  though  a  new  one  be  founded  of  the  same 
name,  and  all  the  possessions  oe  granted  to  them,  yet  the  homage 
ancestrell  is  gone.  But  if  a  prior  and  covent  be  translated,  con- 
currentibus  h  lis  qua  injure  reaujruntur,  to  an  abbot  and  covent, 
or  to  deane  and  chapter,  there  the  homage  ancestrell  remaines ; 
for  though  the  name  be  changed,  yet  the  body  was  never  dis- 
solved, but  in  effect  it  remaineth  still.  If  the  body  politique 
were  founded  within  time  of  memory,  there  cannot  be  homage 
ancestrell,  for  that  continuance  faileth :  and  though  ancestor  is 
ever  properly  apply ed  to  a  naturall  body,  yet  it  is  called  homage 
ancestrell  when  the  tenure  is  of  a  body  politique,  for  that  it  is 
ancestrell  of  the  tenant's  side.  But  on  the  other  side,  an  abbot 
or  prior  cannot  hold  by  homage  ancestrell ;  for,  as  appeareth  bv 
Littleton's  examples,  it  must  ever  be  ancestrell  on  the  tenants 
side.  And  where  Littleton  putteth  his  case  of  an  abbot  or  prior, 
the  same  law  is  of  a  bishop,  deane,  archdeacon,  prebend,  parson, 
vicar,  and  the  like.  Another  thing  here  to  be  observed  is,  that 
an  abbot  or  prior  cannot  disclaime,  &c*  for  regularly  it  is  true, 
quod  meliorem  conditioner  ecclesia  sua  Jacere  potest  pralatus, 
deteriorem  nequaquam ;  and  againe,  ecclesia  sua  con" 
ditionem  meliorem  Jacere  t&mpossunt  sine  consensu,  de*  ["103/1 
teriorem  non  possunt  sine  consensu*  And  therefore  L  a.  J 
an  abbot,  prior,  bishop,  deane,  archdeacon,  prebend, 
parson,  vicar,  or  any  other  sole  corporation,  that  is  seised  in 
outer  droit,  cannot  disclaime ;  because,  as  Littleton  saith,  they 
alone  cannot  devest  any  fee  which  is  vested  in  their  house  or 
church.  For  the  wisdome  of  the  law  would  never  trust  one  sole 
person  with  the  disposition  of  the  inheritance  of  his  house  or 
church.  But  an  abbot  and  prior  had  their  covent,  the  bishop 
his  chapter,  the  parson  and  vicar  their  patron  and  ordinarie,  and 
the  like  of  other  sole  corporations,  without  whose  assent  they 
could  passe  away  no  inheritance. 


40  E.  3. 37. 
(7  Co.  10,  11.) 


10  E.  4.  Q.  a, 
si  H.  7.  so. 


6  E.  3.  51,  5ft. 


"  They  cannot  take  atoay  or  devest  a  thins  in  fie,  fyc"  These 
generall  words  have  certaine  exceptions ;  tor  in  a  quo  warranto, 
at  the  suit  of  the  king,  against  a  bishop,  abbot,  or  prior,  for 
franchises  and  liberties,  if  the  bishop,  abbot,  or  prior,  disclaime 
in  them,  this  should  bind  their  successors.  If  an  abbot  or  prior 
had  acknowledged  the  action  in  a  writ  of  annuitie,  this  should 
have  bound  the  sucessour ;  because  he  cannot  falsine  it  in  an 
higher  action,  and  there  must  be  an  end  of  suits.  Expedit  reipub- 
lica,  ut  sitjinis  litium.  But  if  the  abbot  levie  a  fine,  or  acknowledge 
the  action  in  a  praecipe  quod  reddat,  the  successor  shall  be  bound 
pro  tempore,  but  he  may  have  a  writ  of  right,  and  recover  the  land* 

?J»*"  ^'"Ivl"    "H-4*-".    aoH.  6.  fo.  ultimo.    4H.7.3.    a  H.  4.6.    34  Am.  p.  7* 
14  E.  4.  tit.  Abbot,  B.    8  E.  3.  *8.    12  H.  8.  7.  . 

«JBy 


38  E.  3.  33. 
16  E.  3.  tit. 
Abbot,  13. 
19  E.  3.  tit 
Abbot,  13. 
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u  By  force  of  homage  ancestrell,  fyc"    Here  (fyc.)  implyeth  or 
by  any  other  warrantie  [i ],  as  by  the  reason,  which  our  authour  [{]  19  H.  8. 7. 
here  yieldeth,  appeareth. 


"  A  thing  in  foe."  [*]  For  if  in  an  action  of  debt  upon  an  obli-  pq  7  R.  a.  tit. 
{ration against  an  abbot,  the  abbot  acknowledged  the  action,  and  Abbot,  7.   See 
dieth,  the  successor  shall  not  avoid  execution,  though  the  obliga-  **>«  bookes  ne&t 
tion  was  made  without  the  assent  of  the  covent ;  for  he  cannot  /6C0.8  a.) 
falsifie  the  recoverie  in  an  higher  action,  et  res  judicata  pro  veri* 
tote  accipitur,  and  this  is  but  a  chattell.    And  so  it  is  of  a  statute 
or  recognisance  acknowledged  by  an  abbot  or  prior. 


Sect.  147. 

ALSO,  if  a  man,  which  holds  his  land  by  homage  anoestrel,  alien  to 
*^  another  in  fee,  the  alienee  shall  doe  homage  to  his  lord:  but  he  holdeth 
not  of  his  lord  by  homage  ancestrell;  because  the  tenancie  was  not  continued 
in  the  blood  of  the  ancestors  of  the  alienee ;  neither  shall  the  alienee  have  war- 
ranty* of  the  land  of  his  lord ;  because  the  continuance  of  the  tenancie  in 
the  tenant  and  to  his  blottd  by  the  alienation  is  discontinued.  And  so  see9 
that  if  the  tenant,  which  holdeth  his  land  of  his  lord  by  homage  ancestrell 
alieneth  in  fee,  though  lie  tdketh  an  estate  againe  of  the  alienee  in  fee,  yet 
he  holds  the  land  by  homage,  but  not  by  homage  ancestrell. 

"ALIEN  to  another  in  fee."    For  hereby  the  privity  of  the 
estate  is  altered,  and  the  continuance  of  it  in  the  bloud  of 
the  tenant  is  dissolved.    But  if  the  tenant  maketh  a  lease  for  life, 
or  a  gift  in  taile,  this  is  a  continuance  of  the  privitie  and  estate  in 
the  tenant  in  respect  of  the  reversion  that  remaineth  in  him:  for 
the  fee,  whereof  Littleton  heere  speaketh,  was  not  out  of  him. 
But  if  the  tenant  maketh  a  feoffment  in  fee  upon  condition,  and  (Pott  aoa.  a.) 
dieth,  his  heire  performeth  the  condition,  and  re-entreth,  the 
homage  ancestrell  is  destroyed  in  respect  of  the  interruption  of 
the  continuance  of  the  privitie  and  estate ;  and  this  case  was  put 
and  not  denied  in  the  argument  [m]  of  the  case  betweene  the  lord  M  1  Mich.  1 4 
Cromwell  and  Andrewes,  Mich.  14  &  15  Eliz.  which  I  myselfe  «  15  Eli*, 
heard  and  observed.    As  if  cestuy  que  use  had  made  a  feoffment  &      7# 

[_  in  fee  upon  condition,  and  entred  for  the  condition 
103]  broken,  he  should  have  detained  the  land  *5*  against  (F.N.  B.  13$.) 
.  b.  J  the  feoffees  for  ever,  for  that  the  estate  and  privitie  was 
for  the  time  taken  out  of  the  feoffees,  and  thereby  dis- 
solved for  ever.    But  if  the  land  were  recovered  against  the 
tenant  upon  a  faint  title,  and  the  tenant  recover  the  same  againe 
in  an  action  of  higher  nature,  there  the  homage  ancestrell  re* 
maines ;  for  the  right  was  a  sufficient  meane  for  the  continuance. 
So  it  is  if  he  had  reversed  it  in  a  writ  of  error.     [»]  If  the  alienee  [n]  5  E.  3.  per 
be  impleaded  in  Littletons  case,  and  vouche  the  alienor  that  held  Cantrel. 
by  homage  ancestrell,  albeit  he  commeth  in  by  fiction  of  law 
Co  many  purposes  in  privitie  of  his  former  estate,  yet  to  this 
purpose  he  cannot  come  in  as  tenant  by  homage  ancestrell,  be- 
cause of  the  discontinuance  of  the  estate  and  privitie,  and  as 
JLMeton  saith,  the  tenancy  was  not  continued  in  the  bloud. 
£0]  And  Britton  saith,  et  come  ascun  nequedent  soit  vouche  per  r0]  Brit  ton,  foi. 
jkomage,  et  Is  seigniour  tends  de  averrer,  que  le  tenement,  dount  t/  170.  a. 
Vol/.  I.  Ee  vouche, 
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pouehe,fu$t  translate  hors  dd  sanke  dd  primer  purchaser,  per 
feoffment  cm  per  ascun  outer  translation,  en  tid  ease  sod  le  tenant 
charger  de  voucher  sen  feoffor  ou  ses  heires. 


"  Though  he  talceih  an  estate  againe  of  the  alienee  in  fie,  fa? 
38  E.  3.00.  por  tiie  cau>e  aforesaid,  in  respect  of  the  interruption  of  the 
17 E.*^**.'  privitte  and  continuance  of  the  estate.  And  herewith  agreed* 
69*  73»74*"        0UT  bookes  in  cases  of  warranties  in  deed,  or  warranties  in  law, 

«6  £.  3. 56.        See  more  of  this  in  the  Chapter  of  Warranties. 

18  E.  3.56. 

16E.3.    Voucher, 87.    18  E.  3. 30.    44  £.3.    Iitt.ibl.ity. 


Sect.  148. 

• 

ALSO,  it  is  said,  that  if  a  man  holds  his  land  of  his  lard  by  homage 
*  and  fealty,  and  he  hath  done  homage  and  fealty  to  his  lord,  and  the 
lord  hath  issue  a  son,  and  dies,  and  the  seigniorie  discendetk  to  the  sonne ;  in 
this  case  the  tenant,  which  did  homage  to  the  father,  shall  not  doe  homage 
to  the  sonne;  because  that  when  a  tenant  hath  once  done  homage  to  his  lord, 
he  is  excused  for  terme  of  his  life  to  doe  homage  to  any  other  heire  of  the 
lord.  But  yet  he  shall  doefealtie  to  the  Sonne  and  heire  of  the  lord,  although 
he  did  fealtie  to  his  father. 

"  QHA  LLnot  doe  homage  to  the  tonne?  If  A.  holdeth  of  B« 
as  of  the  manor  of  Dale,  whereof  B.  is  seised  in  taile ;  B* 
discontinued  the  estate  taile,  and  taketh  backe  an  estate  in  fee 
simple ;  A.  doth  homage  to  B.,  B.  dieth  seised,  the  issue  in  taile 
entreth ;  A.  shall  doe  homage  againe  to  the  heire  in  taile  of  B. 
(Pott  348.  a.)    because  he  is  remitted  to  the  estate  taile ;  and  the  state  in  fee 

that  his  father  had,  in  respect  whereof  the  homage  is  done,  is 

vanished,  and  the  heire  in  taile  is  in  of  a  new  estate,  in  respect 

[f\  Britton,       whereof  he  ought  to  doe  a  new  homage.  [/>]  But  regularly  it  is 

i75»  17&  true,  which  Littleton  saith,  that  when  a  tenant  hath  done  once 

homage  to  his  lord,  he  is  excused  for  terme  of  his  life  to  make 
homage  to  any  other  heires  of  the  lord.  But  he  shall  doe  fealtie 
to  his  sonne,  albeit  he  hath  done  fealtie  to  the  father* 


o-  Sect.  149.  f1^] 

ALSO,  if  the  lord,  after  the  homage  done  unto  him  by  the  tenant, 
grant  the  service  of  his  tenant  by  deed  to  another  in  fee,  and  the  tenant 
atturneth,  frc.  the  tenant  shall  not  be  compelled  to  doe  homage.  But  he 
shall  doe  fealty,  althoy  he  did  fealty  before  to  the  grantor;  for  fealty  is 
incident  to  every  atturnement  of  the  tenant,  when  the  seigniory  is  granted 
But  if  any  man  be  seised  of  a  mannor,  and  another  holds  of  him  the  land, 
as  of  the  mannor  aforesaid  by  homage,  which  tenant  hath  (lone  homage  to 
his  lord  who  is  seised  of  the  mannor,  if  afterwards  a  stranger  bringeth  a 
praecipe  quod  reddat  against  the  lord  of  the  mannor,  and  recovereth  the 
mannor  against  him,  and  sues  execution;  in  this  case  the  tenant  shall  againe 
doe  homage  to  him,  which  recovered  the  mannor,  although  he  had  done 
homage  before  \  because  the  estate  of  him,  which  received  the  first  homage,  is 

•    -  -defeated 
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.  defeated  by  the  recovery,  and  it  shall  not  lye  in  the  power  of  the  tenant  to 
falsifie  or  defeat  the  recovery  which  was  against  his  lord.    And  so  see  a 
dwersitie  in  this  case,  where  a  man  contmeth  to  a  seigniorie  by  recovery,  and 
where  he  commeth  to  the  same  by  discent  or  grant. 

"AI*  S  O,  if  the  lord,  fyc.  grant  the  service  of  his  tenant  by  deed>  Britten,  176. 
fyc"    Note  a  diversities  when  the  lord  alieneth  the  seig-  J8  E«  *• llt- 
niorie,  and  when  the  tenant  alieneth  the  tenancy;  for  when  the  TjJfoaU*£ tit. 
tenant  hath  done  homage,  and  the  seigniory  is  transferred  to  Gar.  91! 
another,  either  by  the  act  of  the  party  as  alienation,  or  by  act  in  (8  Co.  10a.) 
law  as  descent,  yet  the  tenant  shall  not  iterate  homage,  as  he 
shall  do  fealty;  but  when  the  tenant  doth  homage,  and  alieneth 
the  tenancy,  there  is  a  new  tenant,  which  never  did  homage,  and 
therefore  he  ought  to  doe  homage  to  the  lord,  albeit  his  alienor 
had  done  it  before.    And  it  is  to  be  observed,  that  none  shall 
doe  [*]  homage,  but  the  tenant  of  the  land  to  the  lords  of  whom  [•]  8  E.  4. 27.  b. 
it  is  holden;  and  therefore  if  homage  be  due  to  be  done  by  the 
tenant,  if  the  tenant  alieneth  the  land  to  another,  the  alienor 
cannot  be  compelled  to  doe  homage. 

"  Atturneth,  fyc."    Here  by  (#c.)  is  to  be  understood,  that 
albeit  he  pay  his  rent,  performe  his  annual  services, 

[10471  an<^  doe  fealtie,^  which  is  a  part  of  homage,  yet 
^  J  homage  he  shall  not  doe. 

u  But  if  any  man  be  seised  of  a  manner,  Sfc."    Here  it  appear- 
4th,  that  the  case  of  the  recovery  of  the  seigniorie  differeth  from 
the  alienation  of  the  lord,  which  is  his  owne  act,  or  the  descent  Vid.  Sect  551V 
of  the  seigniory  to  the  heire,  which  is  an  act  in  law.     And  the  33  ?•  3* 
reason  of  this  diversitie  is,  for  that  by  the  recoverie  the  state  of  AJ^?rg ' 255# 
him  that  received  the  homage  is  defeated :  for  it  shall  not  lie  in  %L  h.  6.  34. 
the  mouth  of  the  tenant  to  falsifie,  or  to  frustrate  or  defeat  the  7  H.  7. 11. 
recovery,  which  was  against  his  lord  of  the  mannor  or  seigniory,  Doct.fc  Stud. 
for  that  the  tenant  had  nothing  therein,  and  every  man  by  law  fol'3fi\ 
ought  to  meddle  in  6uch  cases  with  that  which  belonged  unto  x)Ter'4ja  • 
him,  which  is  worthy  of  observation  concerning  falsifying  of 
recoveries. 

Note,  that  to  falsifie,  in  leeall  understanding,  is  to  prove  false, 
that  is,  to  avovd,  or,  as  Littleton  here  saith,  to  defeat,  in  Latine 
jalsare,  seujalsijicare,  [iljalsumfacere*  p]  7  H.  8. 

But  since  Littleton  wrote,  it  is  recited  by  act  of  parliament,  cap.  4* 
that  whereas  divers,  &c.  have  suffered  recoveries  against  them  of 
divers  mannors,  &c.  for  the  performance  of  their  wills,  for  the 
suretie  of  their  wives  jovntures,  &c.  and  the  recoverors  had  no 
remedy  to  compell  the  freeholders  and  tenants,  &c.  to  attourne 
unto  them,  nor  could  by  order  of  law  attaine  to  the  rents,  ser- 
vices, &c.  that  act  doth  give  the  recoverors  power  to  distreyne 
and  avow ;  whereupon  many  have  thought,  that  this  doth  im- 
pugne  Littleton's  case  of  the  recovery.  But  distinguendum  est, 
Littleton  intendeth  his  case,  either  upon  a  recovery  by  title,  (for 
*»e  saith,  that  the  state  of  the  tenant  in  the  recovery  is  defeated, 

without  any  consent  upon  pretence  of  title,  which  is  all  one ; 

1  the.  tenant  cannot  falsifie,  and  the  lord  should  avow  as  one 
nat  came  in  of  a  former  title.  And  Littleton  hath  good  authority 

law  to  warrant  [a]  his  opinion,  and  the  statute  of  7  H.  8,  ex-  M  39  H-  &  **• 

ideth  to  common  recoveries  had  by  consent  and  agreement,  37  £•£ 8®- 

E  fc  2  as 
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as  appeareth  by  the  act  itselfe,  which  then  was,  and  yet  is  a 
common  assurance  and  conveyance,  whereof  the  law  taketfa 
notice,  and  whereupon  (as  appeareth  by  the  act)  an  use  might 
be  limited.    So  as  it  ia  apparent,  that  such  recoverors  came  in 
meerely  under  the  state  of  the  lord,  &c.  and  had  no  remedy 
(as  the  statute  saith)  to  compell  the  freeholders  and  tenants  to 
attourne,  and  without  attournement  could  neither  distreyne  nor 
avow.    Wherefore  this  statute  gave  recoverors  remedy  to  dis- 
treyne, and  a  forme  to  avow  and  justifie,  which  they  had  not 
before,  as  it  appeareth  by  the  Doctor  and  Student,  who  lived  at 
that  time.     Tne  bodie  of  the  act  is,  That  such  recoverers  may 
distreyne  amd  make  avcwrie,  SfC.  as  those  persons  against  nhom 
the  said  recoverie  is,  should  have  done,  Sfc.  if  the  same  recovery 
had  not  been  had,  and  have  like  remedie,  fyc. 
8  H.  8.  If  a  man  had  made  a  lease  for  yeares  to  begin  at  Michaelmas, 

Dyer,  41.  reserving  a  rent,  and  before  Michaelmas  he  had  suffered  a  com- 

mon recovery,  the  recoveror  should  distreyne  for  that  rent,  which 
the  lessor  before  the  recovery  could  not*  But  if  the  recovery 
had  not  beene  had,  then  he  might  have  distreyned,  and  so  it  is 
within  the  statute.  But  if  a  fine  had  beene  levied  of  a  manner, 
and  before  attournment  the  conuaee  had  suffered  a  common 

(Pott  sift.  a.     recovery,  the  recoveror  should  not  distreyne,  &c.  because  the 

331. «.)  conusee  against  whom  the  recovery  was  had,  could  not. 

But  this  act  extended  onely  to  distresses  and  avowries  for  rents, 
services,  and  customes,  and  save  also  a  forme  of  a  quart  impedk. 
But  upon  this  statute  it  was  hoi  den,  that  the  recoveror  could  not 
have  an  action  of  debt  against  the  lessee  for  yeares,  nor  an  action 
of  wast  against  tenant  for  life  or  yeares;  and  therefore  remedy 

uH.8.cap.i6.  was  provided  in  these  cases,  by  the  statute  of  21  H.  8. 


Sect.  150. 

ALSO,  if  a  tenant,  which  ought  by  his  tenure  to  doe  his  lord  homage, 

commeth  to  his  lord,  and  saith  unto  him,  Sir,  I  ought  to  doe  homage 

unto  you  for  the  tenements  which  I  hold  of  you,  and  lam  here  ready  to  doe 

homage  to  you  for  the  same  tenements;  and  therefore  I  pray  you,  that  you 

would  now  receive  the  same  from  me. 


"  fjOMME  TH  to  his  lord."    The  tenant  ought  to  seeke  the 

lord  to  doe  him  homage,  if  the  lord  be  within  England  \ 

for  this  service  is  personall  as  well  of  the  lord's  side  as 

of  the  tenant's  side,  for  law  »*  requireth  order  and  de-  ri057| 

Bractou,  fol.       cency.  And  therefore  Bracton  saith,  et  sciendum,  quod  I  J 

80.  a.  And         %Ue,  qui  homagium  suumfacere  debet,  obtentu  reverentuB 

Britt °ihh  '* 17U  9uam  *kk*  «^m,ff0  *«0>  od*™  debet  dominum  suum  ubicunque  t*- 
ajpcetn   ere-      witns  juerit  in  regno,  vel  alibi  sipossit  commode*  adiri,  et  non 

tenetur  dominus  quarere  suum  tenentem,  et  sic  debet  homagium 
eijacere.  And  the  same  law  it  is  for  fealty ;  and  the  diversity 
between  these  services  and  the  rent  is,  because  that  these  are 
personall,  and  the  rent  may  be  payd  and  received  by  other,  and 
therefore  a  tender  of  the  rent  upon  the  land  ia  sufficient. 


Sect.   I 
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rjA  ND  if  the  lord  thrill  then  refuse  to  receive  this,  then  after  such 
refusal!  the  lord  cannot  distreine  the  tenant  for  the  homage  behinde, 
before  the  lord  requireth  the  tenant  to  doe  homage  unto  him,  and  the  tenant 
refuse  to  do  it. 

AND  the  reason  hereof  is,  for  that  when  the  tenant  hath  done  Vide  Bracton, 

his  endeavour  and'  duty  to  offer  his  corporall  service,  and  *?':  83* 
the  lord  refuseth  the  same,  or  doe  not  accept  his  service  upon  f"^  I7^17** 
his  tender  thereof,  (which  is  a  refusall  in  law)  then  the  law,  in  Qi  AssTp!^. 
respect  of  the  lord's  fault,  requireth  that  before  the  lord  can  20  E.  3.  " 
distreine  for  it,  that  he  doth  require  the  tenant  to  doe  that  ser-  Avowry,  343. 
Yice ;  and  if  he  either  refuse  to  doe  it,  or  doe  it  not  when  he  is  45^*  *  9m 
required,  it  is  a  refusall  in  law.  8iE.V»7. 

so  H.  6.  31.    (9  Co.  79.) 


Sect.  152. 

A  LSO,a  man  may  hold  his  land  by  homage  auncestrell,  and  by  escuage, 
or  by  other  knights  service,  as  well  as  he  may  hold  his  land  by  homage 
auncestrell  in  socage. 

6  O  as  homage  ancestrell  may  belong  as  wel  to  a  tenure  by 
escuage  or  knights  service,  as  to  a  tenure  in  socage,  or  to  a 
tenure  in  nature  of  socage ;  whereof  there  hath  somewhat  been 
spoken  in  the  Chapter  of  Socage  (1 ). 

Chap* 


(1)  The  statute  of  13  Cha.  2,  having  taken  away  all  tenure  by  homage  in 
general  words,  without  any  exception,  either  express  or  implied,  of  homage 
auncestrel,  the  latter,  though  not  particularly  named,  yet  as  being  one  species 
of  homage  was  virtually  included.     See  12  Cha.  2,  c.  24,  g*  1,  2.     But  most 
probably  it  had  expired  before  the  statute ;  for  lord  Coke  doubted,  whether 
even  in  his  time  there  was  any  relic  of  this  tenure.    Ante  100.  b.    An  early 
extinction  of  homage  auncestrel  is  easily  accounted  for,  by  recollecting  that 
a  double  prescription,  one  in  the  lord's  blood  and  another  in  the  tenant's,  or  a 
privity  or  succession  time  out  of  mind,  which  was  much  the  same  in  effect,  was 
essential  to  homage  auncestrel ;  and  consequently,  that  if  one  alienation,  either 
of  the  seigniory  or  the  tenancy,  had  been  made  within  time  of  memory,  the 
homage  auncestrel  was  destroyed,  and  it  became  simple  homage*    In  a  former 
note  we  had  occasion  to  make  a  general  observation  on  the  reason  for  dis- 
charging tenures  from  homage,  and  on  the  advantages  arising  from  it,  whilst 
t  remained,  both  to  the  lord  and  tenant,  particularly  to  the  latter,  where  the 
mage  was  auncestrel*    Ante  67.  b.  note  1.    We  have  only  to  add  here,  that 
lugh  amongst  us  homage  of  every  kind,  so  far  as  it  relates  to  tenures,  is  now 
.oily  at  an  end,  yet  so  intimately  blended  are  the  various  branches  of  our 

x  e  3  system, 
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tme- 
to 


fE  NUR  E  by  grand  serjeanty  is,  where  a  man  holds  his  lands  or  tm 
**  meats  of  our  sovereign  lord  the  king  by  such  services  as  he  ought 
do  in  his  proper  person  to  the  king,  as  to  carry  the  banner  of  the  king,  or 
bis  lance,  or  to  lead  his  army,  or  to  be  his  marshal!,  or  to  cany  his  sword 
before  him  at  his  coronation,  or  to  be  his  sewer  at  his  coronation,  or  his 
carver,  or  his  butler,  or  to  be  one  of  his  chamberlaines  of  the  receipt  of  his 
exchequer,  or  to  do  other  like  services,  frc.  And  the  cause  why  this  service  is 
called  grand  serjeanty  is,  for  that  it  is  a  greater  and  more  worthy  service, 
than  the  service  in  the  tenure  of  escuage.  For  lie,  which  holdeth  by  escuage, 
is  not  limited  by  his  tenure  to  do  any  more  especiall  service  tlien  any  other, 
which  holdeth  by  escuage,  ought  to  doe.  Hut  he,  which  holdeth  by  grand 
serjeanty,  ought  to  doe  some  speciall  service  to  the  Jung,  which  he,  that 
holds  by  escuage,  ought  not  to  doe. 

fa]  Gfcinr.  M  HTEN  URE  by  grand  serjeanty."  Serjeanty  commeth  of  the 
lib.  9.  ca.  4.  «*•   French  word  (  Serjeant  J  i.  safeties,  and  [a]  serjeantiaidem 

[6]  Bracton.  lib.  est  quod  servitium.  And  it  is  called  [b]  magna  serjeantia,  or  ser* 
a.  35.  &  84. 85.  janteria  *,  or  magnum  servitium,  great  service,  as  well  in  respect 
lib.  1.  cap.; 10.  0f  the  excellency  and  greatnesse  of  the  person  to  whom  it  is  to 
cap.*  10.  Kb.  il  t"*  done  (ft>r  it  **  to  be  done  to  the  king  only)  as  of  the  honour 
cap!  9.  in  fine,  of  the  service  itselte;  and  so  Littleton  himselfein  this  Section 
fc] Britton.cap.  saith,  that  it  is  called  magna  serjeantia,  or  magnum  servitium,  be- 
66.  fol.  164,165.  cause  it  is  greater  and  more  worthy  than  knights  service,  for  this 
Ockam,  cap.  «g  revera  8ervitium  resale,  and  not  militare  onely.  Fleta  saith, 
SStaT  magna  autem  serjeaJa  did  potent,  dm  quit  ad  dndum  cum  rege 

45  E.  3. 95.       in  exercitu,  cum  equo  cooperto,  vel  hujusmodi,  ad  patriae  tuitionm 

per  Pinchden.      fuerti  feoffatus. 
Fleta,  ubisupra. 

"  Of  our  lord  the  king."  This  tenure  bath  seven  speciall  pro- 
Bracton,  lib.  a.  perties.  l.  To  be  hoi  den  of  the  king  only.  2.  It  must  be  done, 
84. 1 1 H.  4. 34.  when  the  tenant  is  able,  in  proper  person*  3.  This  service  is 
10  H»  4-  ^  certaine  and  particular.    4.  The  reliefe  due  in  respect  of  this 

F  nTJ'  8<t  tenure  differeth  from  knights  service.  5.  It  is  to  be  done  within 
10H.  6.  Ant.  the  real  me  (1).  6.  It  is  subject  to  neither  aid  pur  Jaire  jUz 
Demesne,  11.      chivaler  or  fie  marier.    And  7,  it  payeth  no  escuage. 

«Ae 


system,  and  in  subjects  of  jurisprudence  so  dependant  is  a  knowledge  of  the 
present  state  of  things  on  a  reference  to  the  ancient  one,  that  the  remnant  of 
tenures  in  this  country  can  never  be  duly  comprehended,  without  the  aid  of 
a  general  outline,  as  well  of  homage  and  its  effects,  as  of  the  other  perished 
parts  of  the  same  venerable  structure. — [Note  110.] 

(1 )  Generally  the  service  of;  grand  serjeanty  was  of  such  a  kind  as  necessarily 
to  be  within  the  realm ;  but  some  services,  which  amount  to  grand  serjeanty, 
might  be  due  out  of  the  realm  as  well  as  within,  and  both  Littleton  and  Coke 
gives  us  instances  of  such  reservations.  See  Sect.  155.  b.  here,  and  post. 
to&h^-[Noteui.] 
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"  As  to  carry  the  banner  of  the  king,  or  to  lead  his  army"  «3  H.  3.  lit. 
This  great  service  to  the  king  may  (as  it  appeareth  ^ard'  Stat  dc 

[1067]  hereby)  concerne  the  warres  and  matters  rr  military ;  2* J?'*  RdeV* 
a>  j  for  some  grand  serjeanties  are  to  be  done  in  the  time 
of  war  for  the  safety  of  the  realme ;  and  some  in 
time  of  peace,  for  the  honour  of  the  realme* 

"  Or  to  be  his  marshall"     [*]  If  the  king  giveth  lands  to  a  (4  Inst  123.)' * 
man,  to  hold  of  him  to  be  his  marshall  of  his  host,  or  to  be  [*]  FJeta,  lib.  1. 
marshall  of  England,  or  to  be  constable  of  England,  or  to  be  caP*  l°- 
high  steward  of  England  [+],  chamberlayne  of  England,  and  a8rf  Camd'' 
the  like,  these  are  grand  serjanties ;  and  these  and  such  like  Brit.  386, 287. 
grand  serjanties  are  of  great  and  high  jurisdiction,  and  some  ft]  Ockam,  cap. 
of  them  concerne  matters  military  in  time  of  war,  and  some  Officium  Con- 
services  of  honour  in  time  of  peace.     And  this  is  to  be  stabu,arii-  - 
observed,  that  though  there  were  divers  lords  marshalls  of 
England  before  the  raign  of  [z]  R.  2,  yet  king  R*  a,  created  M  In  Rot. 
Thomas  Movobrey  duke  of  Norfolke  the  first  earle  *rm*,ffhalJ  of  latent,  de  anno 
England  "per  nomen  comiiis  marischaUi  Anglue.  »o  R.  2. 

"  Or  to  carry  his  sword,  fyc.  or  to  be  his  sewer  at  his  corona- 
tion, Spc"  These  and  such  like  grand  serjanties  at  the  king's 
coronation  are  services  of  honour  in  time  of  peace. 

*  » 

"  To  be  one  of  his  chamberlaines,  fyc.  or  to  do  other  like  services."  (4  Inst.  106.) 
It  is  also  a  tenure  by  grand  serjanty  to  hold  [a]  by  any  office  [*]  Vid.51H.3K 
to  be  done  in  person  concerning  the  receipt  of  the  king's  trea-  »tat«t-  5* 
sure ;  Quia  thesaurus  regis  respicit  regent  et  regnum ;  and  census  \°A  «'  *'  °* l}' 
regius  est  amma  reip.    So  it  izfirmaJLtum  belli,  et  ornamentum  It  H.  ££.£ 
pacts.  ^  34&5H.  8. 

Milites  camerarii  dicuntur,  quia pro  camerariis  ministrant ;  and  ca.  16. 
concerning  their  office,  this  is  the  effect,  as  Ockam  [b]  saith,  *  J  *■£  *•  j°' l# 
officium  camerariorum  in  recepta  consistit  in  tribus,  scilicet,  claves  aog#   m' 
arcarum,  fyc.  bajulant,  pecuniam  numeratam  ponderant,  et  per  [ft]  Ockam,  cap. 
centenas  libras  in  formulas  mittunU     But  discontinuance  in  effect  Quid  sit  Scac- 
hath  worne  out  their  office.     And  yet  they  continue  their  name,  ca"u™:  G.enra" 
and  keepe  the  keyes  of  the  treasurie  where  the  records  doe  lye.     i^Lbro  nSo* 

sub  custodia  camerariorum. 

And  another  saith,  camera  riusdicitur  £  camera,  quia  camera 
est  locus  in  quern  thesaurus  recoUigitur,  vel  conclave  in  quo  pecuniae 
reservatur.     So  as  camerarius  in  legall  signification  est  custos  Rot.  clans. 
regii  census:  and  JVillielmus  de  BeUocampo  comes  fVarvnci  held  6E-  i-memk  1. 
officium  camerarii  in  scaccario,  , 

Or  by  any  office  concerning  the  administration  of  justice,  Ex  lectuii 

quia  justitid  Jirmatur  solium.  Marrowe. 

.   It  appeareth  by  an  ancient  record,  [c]  that  Varianus  de  Sancto  \fl  E*  inqoisi- 

Petro  tenuit  de  domino  rege  in  capite  medietatem  serjantue  pads  [lon\ f°*}  n?0T' 
...         .  •     _?•  5  •     ±  -      j      -±  i-     j        tern  Variant  de 

per  servttium  tnvemendi  decern  servientes  pacts  ad  custodtendam  SaiictoPetro   •- 
pacem  in  Cestrid*  4  E.  2.  Cestr. 

See  Ockam  of  the  first  institution  and  ancient  order  of  the  Vid.  7  Ass.  ta. 
exchequer,  Dier,  4  Eliz.  313,  the  usherie  of  the  exchequer  7&3«57* 
uolden  by  grand  serjanty. 

c  Like  services,  fyc."  Here  by  (fyc.)  is  to  be  understood  other 
3  services  not  expressed,  as  partly  appeareth  by  that  which 
h  beene  said,  viz*  to  be  steward  of  England,  constable  of 

x  e  4  England, 


Lb.]  Of  ©rotodSeijfeatitie.  1 

England,  ohambcrlayne  of  England 


as  Chapter. 

V      .  ... 

spectall 


__  jpecially  set  downe;  for  it  may  consist  of 

divers  brandies,  as  to  goe  with  the  king  in  his  wane  in  the 
«3  H.  3.  Gard.  fbreward,  and  to  return*  in  the  reareward ;  and  also  to  pay 
>40*  rent.  &c  but  yet  it  must  be  certaine  and  particular. 

\       >.  i»  "•  *v'        '.■•'.         »  *       *     I    ^        ■      * 

»■  •  .  y  i  '  ,  1'  ■'»■•  '    \ 

Sect.  154. 

ALSO  (fa  tenant  which  holds  by  escuage  dyeth,  his  heire  (Ante  83.  a.) 
•"  being  of  full  age,  if  he  holdeth  by  one  knight's  fee,  the 
heire  shall  pay  but  a  C.  s.  for  reliefe,  as  is  ordained  by  the  statute  of 
Magna  Charta,  c.  3*    But  if  he  which  holdeth  of  the  hxna  by 
grand  scrjeanty,  t&^dieth,  hts  heire  being  of  full  ewe,  the  heire  rl06n 
shall  pay  to  the  king  far  reliefe  one  yeares  value  of  the  lands  or  [^  D.  J 
tenements  which  he  holdeth  of  the  king  by  grand  serjeantie  over 
and  betides  all  charges  and  reprises  (1).    And  it  is  to  be  understood,  that 
aerjeantia  in  Latine  is  the  same  quod  servitium,  and  so  magna  serjeantia 
is  the  same  quod  magnum  servitium. 

11 H.  4*7*«h*     ««  OH  ALL  pay  to  the  king  for  reliefe  one  yeares  value  of  the 

0  lands,  fa.      And  herewith  agreeth  1 1  H.  4.  7a.  b. 

"  Serjeantia  is  the  same  quod  servitium*99  Hereby  it  appearetb 
that  the  explanation  of  ancient  words  and  the  true  sense  of  them 
are  requisite^  and  to  be  understood  per  verba  notiora. 


Sect.  155. 

ALSO,  they,  which  hold  by  escuage,  ought  to  doe  their  service  out  of 
"^  the  realme ;  but  they,  which  hold  by  grand  serjeantie,  for  the  most 
part  ought  to  doe  their  services  within  the  realme. 

a  rpENANTS  by  escuage  ought  to  doe  their  service  out  of  the 
•*   realme." 
F.N.B.&3.E.        For  he,  that  holdeth  by  cornage  or  castle-gard,  holdeth  by 
(4  Co.  88.)        knights  service,  and  is  to  doe  his  service  within  the  realme ;  but 

he  holdeth  not  by  escuage ;  and  therefore  Littleton  materially 
said  tenant  by  escuage,  and  not  tenant  by  knights  service  (a). 

"For 


(1)  See  as  to  reliefs,  ante  69.  b.  76.  a.  83.  a. 

(3)  Here  lord  Coke  shows,  that  escuage,  though  usually  an  incident  to 
knight's  service,  is  not  always  so;  that  is,  that  knight's  service  may  be  without 
escuage.  On  the  other  hand,  escuage,  if  uncertain,  which  we  must  understand 
it  to  be  when  mentioned  generally,  cannot  be  without  knight's  service.  To 
express  this  in  fewer  words,  escuage  is  inseparable  from  knight's  service,  but 
knight's  service  is  not  so  from  escuage.    This  tends  to  confirm  what  we 

observed 


L. 2. C. 8.  Sect.  156.    Of  Grand  Seijeantie.       [106.b; 

"  For  the  mast  part"  For  to  bear  the  king's  banner,  or  his 
lance,  or  to  lead  his  host,  and  to  be  his  marshal!,  &c  maybe  as 
well  without  the  realme ;  and  therefore  Littleton  said  (for  the 
greatest  part). 

Sect.  156. 

A  L  SO,  it  is  said ,  that  in  the  marches  of  Scotland  some  hold  of  the  king 
by  carnage,  that  is  to  say,  to  winde  a  home,  to  give  men  of  the  countrie 
learning,  when  they  heare  that  the  Scots  or  other  enemies  a/re  come  or  ioilt 
enter  into  England ;  which  service  is  grand  serjeanty.  But  if  any  tenant 
hold  of  any  other  lord,  than  of  the  king,  by  such  service  of  carnage,  this  is 
not  grand  serjeanty,  but  it  is  knights  service ;  and  it  draweth  to  it  ward  and 
marriage  (2) ;  for  none  may  hold  by  grand  serjeanty  but  of  the  Jung  only. 

"IN 


observed  in  a  former  note,  that  escuage  ought  to  be  considered  rather  as  an 
incident  to  the  tenure  by  knight's  service,  than  as  a  distinct  tenure.  However, 
it  at  the  same  time  seems  to  point  out  the  reason  for  calling  some  tenures  by 
knight's  service  tenures  by  escuage ;  because  such  a  denomination  distinguished 
that  species  of  knight's  service,  to  which  escuage  was  incident,  from  cornage, 
castle-guard,  and  such  other  tenures  by  knight's  service  as  were  not  liable  to 
escuage.  We  think  this  a  more  satisfactory  way  of  justifying  Littleton  against 
the  censure  of  Mr.  Madox  for  using  the  term  of  tenure  by  escuage,  than  resorting 
to  the  distinction  suggested  by  sir  Martin  Wright ;  who,  as  we  have  formerly 
hinted,  attempts  to  prove,  that  though  generally  escuage  was  an  incident  to 
tenure  by  knight's  service,  yet  sometimes  it  was  a  tenure  of  itself.  Ante  73, 
note  2.  "out  still  we  must  confess  the  justice  of  Mr.  Madox's  animadversion,  so 
far  as  it  applies  to  the  calling  homage  and  fealty  tenures ;  because  the  former 
being  incident  to  every  species  of  knight's  service,  except  where  the  tenant  was 
exempt  from  it  by  profession,  and  the  latter  being  an  incident  to  all  tenures 
except  tenures  at  will  or  at  sufferance,  it  could  answer  no  purpose  of  discrimi- 
nation thus  to  denominate  any  tenure.  In  fact,  it  was  not  the  practice  to  call 
any  tenure  a  tenure  either  by  fealty  or  by  homage,  except  in  the  case  of 
homage  auncestrel ;  and  though  Littleton  begins  his  account  of  tenures  with 
homage  and  fealty,  yet  we  may  very  well  suppose  his  previous  explanation  of 
them  and  escuage,  or  at  least  of  the  former,  to  have  been  made  merely  as  an 
introduction  to  the  description  of  knight's  service.  We  should  not  be  thus 
prolix  in  observing  on  a  controversy,  which  is  more  verbal  than  any  thing  else, 
if  it  was  not  for  the  sake  of  convincing  the  reader,  that  however  properly 
Mr.  Madox  guards  against  confounding  the  incidents  of  a  tenure  with  the  tenure 
itself,  still  it  would  be  an  injustice  both  to  Littleton  and  Coke  to  impute  any  such 
misconception  to  them ;  and  therefore,  that  so  far  as  Mr.  Madox  s  animadver- 
sion hath  this  tendency,  respectable  as  his  writings  are,  it  ought  to  be  rejected. 
Indeed  it  is  highly  improbable,  that  grave  and  learned  authors,  like  Littleton 
and  Coke,  to  both  of  whom,  particularly  the  former,  the  whole  doctrine  of 
tenures  was  so  much  more  familiar  than  it  can  possibly  be  in  modern  times, 
when  the  practice  in  respect  to  tenures  is  confined  to  a  very  narrow  circle,  and 
we  are  mere  theorists  as  to  the  greater  part  of  the  subject,  should  adopt  an 
error  so  fundamental. — [Note  112.] 

(2)  *  This  passage  seems  rather  to  imply,  that  wardship  and  marriage  were 
not  incident  to  tenure  by  cornage,  when  it  was  of  the  king,  and  therefore  called 
grand  serjeanty.   But  this  was  not  the  meaning  of  Littleton,  as  appears  from  a 

*  ThU  it  note  a,  of  107.  a.  m  the  l&k  and  14th  edition*. 

subsequent 


106.b.  107.a.]  Of  Grand  Serjeantie.  L.2.C.8.Seci.l5T. 

4  H.  6  ap,  ?.  «  TS  the  monies  of  Scotland."  March*  vs  either  a  Saxon 
rJ^±?*p'8*  word»  ***  «gn^eth  tarda,  bourdours,  or  an  £«gfoA  word, 

Bri^iT         «•  Marice^    JVote,  for  that  it  lyeth  neere  to  Scoria!**,  it  ia 

sayd  in  the  inarches  of  Scotland,  and  yet  the  land, 
KT- whereof  Littleton  here  speaketh,  lieth  in  Eng-  V\(y7^\ 
land  (i).  |_  fc  J 

"  J?y  comaqe."     Cornagium  is  derived  (as  comuare  also  is) 
£  com*,  and  is  as  much  (as  before  hath  been  noted)  (3)  as  the 
service  of  the  home.    It  is  also  called  in  old  bookes  horngdd. 
•3  H.  g.  tit  Note,  a  tenure  by  cornage  of  a  common  person  is  knights  ser* 

n  pd'  '«t  YlC€>  °^ tne  *"n&  '*  l8  grSLU^ser)eSiDty:  *°  **  the  royall  dignity  of 

fa  fiiie^  16  E.  9.  tne  P61*800  °^  the  lord  maketh  the  difference  of  the  tenure  in  this 
Avowrlcgo.  c&9e  (4)«  And  I  &n&  that  there  were  comicularii  amongst  the 
F.N.B.  83.         Romans;  et  dictijuerunt  comicularii  quia  cornujaciebant  excu- 

bias  militares;  and  magna  scrjcantia  is  appropriated  only  to 
this  tenure. 

Sect  157. 

A  LSOj  a  man  may  see  in  anno  11  H.  4.  that  Cokayne,  then  chief e 
baron  of  the  exchequer,  came  into  the  commonplace,  and  brought  with 
him  the  copy  of  a  record  in  these  words.  Talis  tenet  tantam  terram  de 
domino  rege  per  serjeantiam,  ad  inveniendum  unum  hominem  ad 
guerram  ubicunque  infra  quatuor  maria,  &c.  And  he  demanded,  if  this 
were  grand  serjanty,  or  petite  serjanty.  And  Hanke  then  said,  that  it 
was  grand  Serjeant  y ;  because  he  had  a  service  to  do  by  the  bodie  of  a  man, 
and  if  he  cannot  find  a  man  to  doe  the  service  for  him,  he  himself e  ouqht  to 
doe  it  (5).  Quod  alii  justitiarii  concesserunt.  Then  saith  Cokaine, 
Ought  the  tenant  in  this  case  to  pay  relief e  to  the  value  of  the  land  by  the 
yeare?    Ad  quod  non  fuit  responsum. 

*  AND 


subsequent  Section,  in  which  he  is  more  explicit,  and  expressly  tells  us,  that 
all  tenures  by  grand  serjeanty  were  liable  both  to  ward  and  marriage.  See 
Sect.  1 58— {  Note  113.] 

(1)  See  further  as  to  the  marches  of  Scotland,  4  Inst.  281,  and  Nichols. 
Leges  March* 

(3)  See  ante  69.  b. 

(4)  See  post.  108.  b.  where  for  a  like  reason  a  service,  which  if  it  was  to  be 
done  to  a  subject  would  be  socage,  is  distinguished  by  the  denomination  of  petit 
serjeanty. 

.  (5)  Particular  respect  is  due  to  the  opinions  of  ancient  times  on  the  subject 
of  tenures ;  but  in  the  instance  of  the  case  here  mentioned  to  be  put  to  the 
judges,  their  resolution  seems  so  inconsistent  with  the  nature  of  grand  serjeanty, 
as  described  both  by  Littleton  and  Coke,  that  it  may  be  allowable  to  doubt  the 
propriety  of  the  opinion.  Littleton  states  the  doing  the  service  to  the  king  in 
proper  person  as  a  thing  essential  to  grand  serjeanty;  and  lord  Coke  enume- 
rates it  amongst  the  special  properties  of  this  tenure,  with  the  exception  only 
of  performing  the  service  by  deputy  when  the  tenant  himself  is  incapable. 
Ante  106.  b.  But  if  this  be  so,  how  can  a  service,  expressly  reserved  to  be 
done  by  any  person,  fall  within  the  description  ?  It  is  observable  indeed,  that 
Littleton  recites  the  opinion  of  the  judges  without  the  least  approbation ;  and 
that  even  they  themselves,  when  pressed  to  declare  what  the  relief  ought  to  be, 

whether 


t.2.  C.8*  Sect.  157.     Of  Grand  Serjeantie,      [107.  a* 

«    A  ND  if he  cannot find  a  man  to  doe  the  service forhinbSfc"  uH.4.79. 

Hereby  it  appeared,  that  tenant  by  grand  aerjeantie  may  y^'^Ji^^, 
in  some  cases  make  a  deputy ;  and  therefore  the  diveraitie  is,  that  Middl.inter,Pla^ 
where  the  grand  serjanty  is  to  be  done  to  the  royaU  person  of  the  cita  de  Banco, 
king,  or  to  execute  one  of  those  high  and  great  offices,  there  his  sir  Joha  Mouse's 
tenant  cannot  make  a  deputie  without  the  king's  licence ;  and  c¥eA.  ._ 

therefore  Littleton  hath  said  before  that  such  services  are  to  be  w.  Jones?!^. 
done  in  proper  person.    But  he  that  hokleth  to  serve  him  in  his  1 1  *h.  4. 72. 
warre  within  the  realme  or  by  coinage,  may  make  a  deputie.       r«n  claug 

[*]  Johannes  de  Archier  qui  tenet  de  domino  rege  in  capite  per  18  H.  3,  m.  5. 
serjantiam  archeria,  fyc.  in  comitatu  Glouc  hares  in  custodid. 

"  Infra  quatuor  maria"    That  is,  within  the  kingdome  of 
England>  and  the  dominions  of  the  same  kingdome  (6).  411L  *  no!**! 

Stephen  Huringdon's  case. 
Now 

whether  5Z.  as  for  a  tenure  by  escuage,  or  a  year's  value  of  the  lands  as  for  a- 
grand  serjeanty,  avoided  answering ;  from  which  hesitation  it  seems  as  if  they 
were  not  disposed  to  adhere  to  their  first  opinion  in  all  its  consequences.  On 
the  other  hand,  if  the  tenure  in  question  was  not  grand  serjeanty,  but  mere 
knight's  servicey  it  tends  to  prove,  that  though  the  personal  service,  in  lieu  of 
which  escuage  was  payable,  was  in  general  due  only  on  foreign  expeditions,  yet 
by  special  reservation  it  might  be  due  toithin  the  realm.  However,  reserving 
service  in  war  within  the  realm  was  a  thing  so  unusual  in  practice,  that  the  ser- 
vice for  which  escuage  was  a  commutation  was  called  servitiumforinsecum ; 
a  denomination  which,  according  to  lord  Hale,  is  founded  on  the  circumstance 
of  its  being  due  out  of  the  realm*  See  ante  69.  b.  note  3.  In  a  former  note  on 
escuage  we  adopted  lord  Hale's  opinion  as  to  the  reason  of  calling  knight's 
service  serviiiumforinsecum ;  because  we  thought  his  conjecture  a  probable 
one.  Ante  74.  a.  note  1.  But  the  reader  should  recollect,  that  others  explain 
the  denomination  in  a  different  way.    Ante  74.  b.— [Note  1 14.] 

(6)  On  many  occasions  it  may  be  of  importance  thoroughly  to  understand 
the  phrase  of  infra,  or,  as  according  to  classical  style  it  ought  to  be,  intra 
quatuor  maria ;  for  there  are  various  subjects,  as  well  of  the  laxv  of  nations,  as 
of  municipal  laxu,  which  are  necessarily  connected  with  it.  Of  the  former  kind 
are  the  sea-dominion  claimed  by  our  king,  and  its  incidental  rights ;  especially 
the  right  of  salutation  by  striking  of  the  flag  and  lowering  the  top-sail  to  our 
ships  of  war;  a  ceremony,  which,  however  it  may  be  construed  by  foreigners,  as 
a  mere  compliment,  is  considered  by  ourselves  as  a  recognition  of  sovereignty* 
Of  the  latter  sort  are  the  doctrine  concerning  essoins  de  ultra  mare,  and  all  those 
cases  which  turn  upon  the  allegation  of  being  beyond  sea ;  as  questions  of  legiti-. 
macy,  "of  outlawry,  and  on  the  statutes  of  limitation  particularly  may*  But 
notwithstanding  the  necessity  of  knowing,  for  such  a  variety  of  purposes,  what 
is  the  sense  of  die  term  of  being  xvithin  the  four  seas,  we  do  not  find  the  subject 
sufficiently  enlarged  upon  either  by  lord  Coke,  or  indeed  scarce  any  other 
writers  deserving  of  being  called  original;  except  Mr.  Selden,  who  is  very 
copious  upon  it ;  and  sir  Philip  Medows,  who,  though  not  so  favourable  to  our 
claim  of  sea-dominion,  nor  so  generally  known  as  the  former,  is  well  entitled  to 
notice.  See  Seld.  Mar.  Claus.  lib.  2.  per  tot.  but  more  particularly  in  cap.  U 
and  24,  and  Medows's  Observat.  concerning  the  Dominion,  &c.  of  the  Seas,  in, 
a  small  tract,  which  was  published  in  1689*  In  this  scarcity  of  information  on 
the  subject,  it  may  be  acceptable  to  the  reader  to  be  assisted  in  his  inquiries  by 
1  short  but  pointed  view  of  the  subject ;  for  which  purpose  we  shall  first 
"ention  the  origin  of  the  phrase  of  the  four  seas,  and  explain  its  most  general 

id  extended  sense. 

The  appellation  of  the  four  seas  takes  its  rise  from  the  four  parts  into  which 

the 
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Now  it  is  good  to  be  seene  what  persons  that  hold  by  grand 
serjantie  may  doe  and  perfonne  thathonourable  service 
in  person,  and  who  ought  not  to  be  received  W  there-  pLOTl 
unto,  but  ought  to  make  a  sufficient  deputy*    At  the  It] 
M  i  R.  &.  Rot.  coronation  of  [a]  king  R*  2.  John  WUshvre  citizen  of         ." 
Cuus.  m.  45.      London  exhibited  bis  petition  to  the  high  steward  of  England  in 

his  court,  that  where  the  said  John  held  certain  lands  in  Hoyden 
in  the  county  of  Essex  of  the  king  by  grand  serjeantie,  viz.  to  hold 
a  towell  when  the  king  should  wash  his  hands  before  dinner  the 
day  of  his  coronation  &c  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  serjeantie,  the  judgement  foUoweth. 
Et  quia  apparet  per  record?  de  Scaccario  domini  regis  in  curii 
monstraf  quid  preedicta  tenementa  tenentur  de  domino  rege  per 
servttiumprtsdictumy  idea  dictus  Johannes  admittittcr  ad  servitwm 
6uumhujtcsmodiJaciendum]yerEdmondumcomiiem  Canto 
deputation  euum,  etsic  idem  comes  injure  ipsius  Johannis 


the  sea  encompassing  Great  Britain,  by  reference  to  die  four  cardinal  points  of 
the  globe,  is  divided.  All  these  parts  taken  together,  are  sometimes  called  the 
British  seas ;  but  considered  separately  each  varies  in  its  denomination  with  the 
coasts  of  the  island.  To  the  West  our  sea  is  by  ancient  writers  called  Vergivianj 
not  only  including  the  sea  between  Great  Britain  and  Ireland,  but  extending 
over  the  Atlantic  ocean,  which  washes  the  western  coast  of  the  latter;  and 
this  western  part  of  our  sea  is  subdivided ;  for  so  much  as  runs  between  England 
and  Ireland  is  called  St.  Georges  Channel,  or  the  Irish  sea;  and  the  sea 
on  the  west  coast  of  Scotland  is  sometimes  named  the  Caledonian,  Deucak- 
donian,  or  Scottish  sea,  and  sometimes  the  North  sea.  On  the  North  side  of 
our  island  there  is  also  the  Scottish  or  North,  sea.  To  the  East  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  opposite  coasts  of  Germany 
and  the  United  Provinces.  Lastly,  to  the  South  there  is  the  British  Channel,  or 
stay  as  some  denominate  it ;  which  runs  along  the  French  coast*  and  compre- 
hending the  Bay  of  Biscay,  ends  with  the  northern  coast  of  Spain.  See  SekL 
Mar.  Claus.  lib.  2,  cap.  l,  and  the  introductory  account  of  the  British  ocean 
prefixed  to  the  description  of  Ireland,  in  Camel.  Britan.  Such  is  the  descrip- 
tion of  the  four  seas,  as  we  have  it  principally  from  Mr.  Selden.  But  it  should 
be  observed,  that  the  description  is  framed  with  a  view  to  the  whole  island  of 
Great  Britain,  as  in  Mr.  Selden's  time  it  became  united  under  the  government 
of  the  same  king ;  and  not  to  England  as  distinct  from  Scotland,  according  to 
the  sense  of  our  English  law-books  before  the  reign  of  James  the  first;  for  in 
them  the  four  seas  were  understood  with  more  restriction,  and  to  be  those  which 
encompassed  England  only.  See  Medows's  Observ.  on  the  Domin.  of  the 
Seas,  11.  Seld.  Mar.  Claus.  lib.  2,  cap.  31,  and  Justice's  Treat,  on  Sea-Laws, 
1st  ed.  165.  Another  thing,  very  necessary  to  be  attended  to  is  the  very 
large  and  comprehensive  terms  of  the  description,  so  far  as  they  regard  the 
West  and  North  parts  of  the  British  seas ;  the  former  seeming  to  reach  to  the 
eastern  shore  of  the  continent  of  America,  and  the  latter  to  be  in  some  measure 
without  any  certain  limits.  Even  the  two  other  parts  do  not  seem  to  be  marked 
out  with  that  nice  precision,  the  want  of  which,  as  the  reader  will  readily  con- 
ceive, may  under  some  circumstances  be  the  cause  of  considerable  embarrass- 
ments, both  in  transactions  with  foreign  states,  and  in  the  exercise  of  judicial 
authority  amongst  ourselves.  See  Seld.  Mar.  Claus.  lib.  2,  c  30, 31,  32.  The 
difficulties  arising  from  this  uncertainty  will  be  best  understood,  by  considering 
what  the  extent  of  the  phrase  of  the  Jour  seas  is  in  some  particular  instance 
But  this  illustration  shall  be  attempted  in  another  place,  where  lord  Coke  give 
the  opportunity  of  resuming  the  subject.  See  post  244.  a.  260.  b.— [Note  1 15. 
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tergium  tenuity  quando  dominus  rex  lavahat  manus  suas  dido  die 
coronationis  suae  arte  prandiunu 

By  wfcich  record  it.appjeareth*  tbat>  the  said  John  WiUhire, 
being  of  his  quality  and  having  *oi  any  jdignitie,  could  not  doe 
and  performe  this  high  and  honorable  service  to  the  royail  person 
of  the  king,  but  did  make  an  honorable  deputy,  who  performed 
it  in  his  right ;  which  is  worthy  of  observation* 

At  the  same  coronation  William  Furnevall  exhibited  his  peti-  Vid.  iR.i 
tion  in  the  same  court,  that  where  he  held  the  manner  of  merab.  45. 
Famham,  in  the  county  of  Buck,  with  the  hamlet  of  Cefe  in  the 
same  county,  by  the  service  to  find  to  the  king  at  his  coronation 
a  glove  for  his  right-hand,  and  to  support  the  king's  right  hand     * 
the  same  day,  while  he  held  in  his  hand  the  verge  royail,  the 
judgement  followeth.     Qua  quidem  petitions  debm  intellects,  et 
Jacta  publicd  proclamatione,  si  qui*  cJameo  ipsius  Willielmi  in  ed 
parte  contradtcere  vellet,  nemineque  ei  contrariente,  consideratum 
jvit,  quod  idem  Willielmusy  assumpto  per  eum  primitus  ordine 
militari,  ad  servitium  prcedictum  admittereturjaciendum ;  et  post' 
modo  (videlicet  J  die  Marti* proximo  ante  coronatiortem  prcedictcm 
dominus  rex  ipsum  WtUidmum  apud  Kenington  honorifice  prcefecit 
in  militem,  et  sic  idem  WUlielmus  servitium  suum  prcedictum  dido     "•"*'" 
die  coronationis,  juxta  considerationem  pradictam,  perfecit  et  in 
omnibus  adimplevit.    By  which  it  appeareth,  that  a  knight  is  of 
that  dignity,  that  he  may  performe  this  high  and  honourable 
service  in  his  owne  person ;  and  although  this  William  Furnevall 
was  descended  of  an  honorable  family,  yet  before  he  was  created 
knight  he  could  not  performe  it. 

And  sir  John  de  Argentine,  chivalier,  performed  the  service 
of  grand  serjeanty,  to  be  the  king's  cup-bearer  at  the  same 
coronation. 

[m]  Anne,  which  was  the  wife  of  sir  John  Hastings  earle  of  HVW^R^ 
Pembroke,  who  held  the  mannor  of  Ashley  in  Norfolke  of  the  king  m*  **• 
by  grand  serjantie,  viz.  to  performe  the  office  of  the  napery  at  his 
coronation,  was  adjudged  to  make  a  deputy,  because  a  woman    * 
cannot  doe  it  in  person ;  and  thereupon  she  deputed  sir  Thomas 
Blount,  knight,  who  performed  the  same  in  her  right.    John,  V2d;  iR.i    , 
sonne  and  heire  of  John  Hastings  earle  of  Pembroke,  exhibited  in  m-  45» 
the  same  court  his  petition,  shewing  that  by  his  tenure  he  was  to 
carrie  the  great  spurres  of  gold  before  the  king  at  his  corona- 
tion, &c.     The  judgement  is,  Auditd  et  inteUectd  billd  prcedictd, 
pro  eb  quod  dictus  Johannes  est  infra  atatem  et  in  custoaia  domini 
regis,  quanquam  sufficieider  ostenditur  per  recorda,  et  evidentias, 
quod  ipse  servitium  prcedictum  Jacere  deberet,  consideratum  extitit, 
quod  esset  ad  voluntatem  regis,  quis  dictum  servitium  istA  vice  in 
jure  ipsius  Johannisjaceret ;  et  super  hoc  dominus  rex  assignavit 
Edmundum  comitem  Marchice  ad  deferendum  dicto  die  coronationis 
prcedicta  calcaria  injure  frcefati  haredis,  salvo  jure  alterius  cujus- 
cunque.    Et  sic  idem  comes  Marchice  calcaria  ilia  prcedicto  die 
coronationis  coram  ipso  domino  rese  deferebat.     By  which  it 
appeareth,  that  the  heire,  before  he  hath  accomplished  his  age  of 
one  and  twenty  yeares,  cannot  performe  his  great  and  honourable 
service,  but  during  the  minontie  the  king  shall  appoint  one  to 
performe  the  service* 
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Sect  158. 

AND  note,  that  aH  which  hold  of  the  king  by  grand  serjanty,  hold  of 
""  the  king  by  knights  service;  and  the  king  for  this  shall  have  ward, 
marriage  and  reliefe ;  but  he  shall  not  have  of  them  escuage,  unlesse  they 
hold  of  him  by  escuage. 

46E.3. 15.1.      TJ  ERE  Littleton  saith,  that  be,  that  holds  by  grand 
pcrFincbden.      xx  ^^n^  ^oth  hold  by  knights »•  service,  which  ("10871 

is  so  said  of  the  effects.    And  therefore  Littleton  doth  [_  a.  J 

add,  that  the  king  shall  have  ward,  marriage  and  reliefe, 

which  are  the  effects  of  knights  service,  &c 
(Ante  75.  s.)  Sometimes  in  ancient  records,  servitium  miUiare  is  called 

©9-«*  servitium  hauberticum,  or  servitium  brigandinum,  or  servitium 

hricatunu    And  a  haubert  or  brigandine  signifieth  a  coat  of 

maille(i). 


(1)  Hie  tenure  by  grand  serjeanty  still  continues,  though  it  is  so  regulated 
by  the  is  of  Cha.  a,  as  to  be  made  in  effect/rw  and  common  socage,  except  so 
far  as  regards  the  merely  honorary  part  of  grand  serjeanty ;  for  the  first  part 
of  the  statute,  which  destroys  the  incidents  to  tenures  by  knights  service,  of 
which  grand  serjeanty  was  the  highest  species,  is  expressed  with  a  generality 
sufficient  to  reach  grand  serjeanty ;  but  then  a  proviso  follows,  by  which  the 
honorary  services  of  this  tenure  are  expressly  saved.  It  is  observable,  that  the 
proviso  for  this  purpose  is  penned  with  an  inaccuracy,  which  leads  to  a  very 
mistaken  idea  of  the  incidents  to  grand  serjeanty.  Tlie  honorary  services  are 
preserved  with  a  cautious  exception  of  several  burthensome  properties,  such  as 
marriage y  wardship  and  voyages  royal ;  to  which  are  added  escuage  and  the  aids 
pur  fairs  fitz  chivaler  et  fife  marier,  though  these  latter  were  certainly  quite 
Foreign  to  grand  serjeanty.  See  ante  105.  b.  From  this  undistinguishing  mode 
of  expression,  and  from  the  confusion  and  redundancy  so  conspicuous  in  moat 
parts  of  the  statute,  we  are  inclined  to  infer,  that  those  who  attribute  the 
naming  of  it  to  lord  chief  justice  Hale,  found  themselves  on  a  loose  report 
very  injurious  to  the  memory  of  that  shining  ornament  of  his  profession.  See 
Gilb.  Eq.  Rep.  176— [Note  116.] 
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Chap*  9-         Petite  Serjeantie.  Sect.  159. 

'TTENUR  E  by  petite  serjeanty  is,  where  a  man  holds  his  land  of  our 
.  soveraigne  lord  the  king,  to  yield  to  him  yearly  a  bow  or  a  sword,  or 
a  dagger,  or  a  knife,  or  a  lance,  or  a  poire  of  gloves  of  maile,  or  a  poire 
of  gilt  spurs,  or  an  arrow,  or  divers  arrowes,  or  to  yield  such  other  small 
things  belonging  to  wane* 

"  QF  our  lord  the  king."    And  so  Littleton  concludeth  this  Britton,foLi64. 
Chapter,  that  a  man  cannot  hold  by  grand  serjeanty  or  Bwctou,  fcb.  a. 
petite  serjeanty  but  of  the  king,  and  of  the  king  as  of  his  person,  j?b"  ^ *      *  ** 
and  not  of  any  honour  or  manor  (a).    And  it  is  to  be  observed,  Ocka'm,  cap. 
Chat  regularly  a  tenure  of  the  king  as  of  his  person  is  a  tenure  Quid  de  avibu* 
in  capite,  so  called  xar  ijoxur,  propter  exceUentiam ;  because  the  ?{jptI8,fi  v 
bead  is  the  principall  part  of  the  body,  and  he  that  holdeth  of  any  Xute°7^  a 
common  person  as  of  his  person,  he  in  truth  holdeth  in  capite ; 
but  againe  x*r  flfow,  it  is  only  in  common  understanding  applyed 
to  the  king,  and  that  seigniory  of  a  common  person  is  called  a 
tenure  in  grosse,  that  is,  by  itselfe,  and  not  linked  or  tied  to  any 
mannor,  &c. 

And  this  tenure  of  the  king  in  capite,  is  said  [a]  to  be  a  tenure  M  Bracton, 
of  the  king  as  of  his  crowns,  that  is,  as  he  is  king,     [£]  And  »b- *•  jW.  87. 
therefore  if  one  holdeth  land  of  a  common  person  in  grosse  as  (aRo«Abr-604-) 
of  his  person,  and  not  of  any  mannor,  &c.  and  this  seigniory  M  3  E.  3* 
escheateth  to  the  king  (yea  though  it  be  by  attainder  of  treason)  ^jj^g  ^o94" 
he  holdeth  of  the  person  of  the  kins,  and  not  in  capite ;  because  ^8  H.  8. 
the  originall  tenure  was  not  created  by  the  king.    And  therefore  Livery,  B.  57. 
it  is  directly  said,  that  a  tenure  of  the  king  in  capite,  is  when  the  *9  H*  3.  ibid, 
land  is  not  nolden  of  the  king  as  of  any  honor,  castle,  or  mannor,  ^*    6gH#  **• 
Ac.  but  when  the  land  is  hoMen  of  the  king  as  of  his  crowne  (3).    i^'J^te  de 
1  £.  6.  cap.  4.    F.  N.  B.  5.  K.    (a  Ro.  Abr.  79, 73.)   Br. Tenure,  pi.  94.    Mad.  Ex.  43s. 

Note, 


(2)  In  a  former  note  we  mentioned  Mr.  Madox's  disapprobation  of  calling 
any  tenures  of  the  king  by  xoay  of  distinction  tenures  ut  aepersond*  We  shall 
here  explain  his  reasons  for  rejecting  the  phrase  more  fully.  The  phrase 
seems  unnecessary ;  for  that  ofut  de  corond  fully  answers  the  same  purpose  of 
distinction.  It  also  seems  injudicious,  and  to  tend  to  an  erroneous  idea  of 
tenures ;  because  it  supposes  that  some  tenures  are  not  of  the  person,  whereas 
in  truth  all  are,  and  none  can  hold  feudally  of  an  inanimate  thing  or  other- 
wise than  of  a  man's  person.  Mad.  Baron.  Angl.  167.  This  is  the  substance 
of  Mr.  Madox's  objections  to  the  phrase ;  and  we  still  think,  that  in  strict 
propriety  of  speech,  his  animadversion  on  those  who  use  it,  is  justifiable. 
However,  in  justice  to  lord  Coke,  it  should  be  remembered,  that  he  was  not 
the  inventor  of  the  phrase ;  Mr.  Madox  himself  tracing  its  origin  to  the  latter 
end  of  the  reign  of  Henry  the  eighth. — [Note  117.] 

(3)  Mr.  Madox  is  not  less  adverse  to  thus  distinguishing  tenure  in  capite 
from  tenure  ut  de  honore,  than  to  the  distinction  of  ut  depersond;  nor  are  his 
reasons  less  convincing.  Tenure  in  capite,  in  its  genuine  sense,  signifies  a 
tenure  of  another  sine  medio,  that  is,  immediately,  and  without  the  interposition 
of  any  mesne  or  intermediate  lord ;  and  therefore  when  an  honor  or  other 
seigniory  came  into  the  hands  of  the  crown  by  escheat  or  otherwise,  its  tenants' 

wert 
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Note,  that  an  honor  is  the  most  noble  seigniory  of  all  others, 
and  originally  created  by  the  king,  but  may  afterward  be  granted 
to  others.  See  for  the  creation  of  an  honor,  13  H.  8.  cap.  5. 
33  J/.  8.  cap.  37,  38.    37  H.  8.  cap.  18.  (4) 

And  it  is  to  be  observed,  that  a  man  may  hold  of  the  king 
in  capite,  or  of  his  crowne,  as  well  in  socage,  as  by  knight's 
service  (5). 

Magna  Chart.         "  To  yield  to  him  yearly  a  bono,  or  a  sword,  fyc"    As  grand 
MP*  *7*  serjeanty  must  be  done  by  the  body  of  a  man,  so  petite  serjeanty 

hath  nothing  to  do  with  the  body  of  a  man,  but  to  render  some 

things  touching  warre ;  as  a  bow,  a  sword,  a  dagger,  a  knife,  a 

launce,  a  pair  of  gantlets  of  iron,  or  shafts,  and  such  like, 

Regbt.  fo.a.  It  is  to  be  observed,  that  grand  serjeanty  or  knights  service 

F.N.fi.fo.  1.    |t  not  in  ]aw  called  liberum  seroitum,  as  socage  is,  but  per 

Jeodum  unius  nulitis,  fyc    But  to  finde  the  king  so  many  ships 

tor 


were  as  much  tenants  in  chief  to  the  king,  as  those  who  were  so  by  original 
grant  from  the  crown.    In  proof  of  this  Mr.  Madox  selects  from  ancient  records 
a  great  variety  of  instances  between  the  8th  of  Richard  1 .  and  the  20th  of 
Henry  6.  in  which  tenures  ut  de  honore  are  expressly  styled  tenures  in  capite; 
and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than  Henry  the  eighth  and 
queen  Elizabeth,  in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured, that  the  error  complained  of  by  Mr.  Madox  originated  soon  after  the 
time  of  Henry  the  sixth.    Mad.  Baron.  Angl.  181.     The  design  of  excluding 
tenures  ut  de  honore  from  the  description  of  tenures  in  capite  was  to  distinguish 
those  estates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the 
king,  from  those  held  of  him  by  a  tenure  commencing  by  the  subinfeudation 
of  a  subject ;  between  which  there  were  many  differences  in  point  o£  incident 
very  essential  both  to  the  lord  and  tenant.    Mad.  Baron.  Angl.  1 2.     But  it 
should  have  been  recollected,  that  the  distinction  aimed  at  was  already  marked, 
with  equal  sufficiency  and  more  correctness,  by  denominating  tenures  of  the 
first  sort  tenures  ut  de  corond,  and  those  of  the  second  tenures  ut  de  honore. 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  very  evident,  as 
well  throughout  the  statute  of  Charles  the  second  for  taking  away  the  oppressive 
fruits  of  knight* s  service  and  tenure  tit  capite,  as  in  those  grants  from  the  crown, 
which  in  the  tenendum  are  expressed  to  be  ut  de  honore  et  non  in  capite.    See 
Mad.  Excheq.  fol.  ed.  432.    But  great  as  this  error  about  tenure  in  capite  may 
be,  lord  Coke  is  excusable  for  conforming  in  his  language  to  it ;  because 
before  his  time  it  had  been  adopted  by  the  Legislature.     See  37  H.  8.  c.  20. 
s.  2,  3, 4.     1  E.  6.  c.  4.  s.  1, 2,  &  3,  and  Mad.  Baron.  Angl.  233. — [Note  1 18.] 

(4)  The  first  book  of  Mr.  Madox's  Baronia  Anglica  is  principally  employed 
in  explaining  the  nature  of  an  honor.  He  objects  to  the  propriety  of  the 
statutes  of  Hen.  8.  referred  to  by  lord  Coke ;  and  as  they  only  create  titular 
honors,  and  therefore  cannot  give  a  just  idea  of  the  nature  of  the  genuine 
honor,  which  is  a  land  barony,  blames  lord  Coke  for  his  reference.  Mad.  Bar. 
Angl.  8,  9,  10,  and  236.— [Note  119.] 

(5)  See  Mad.  Baron.  Angl.  238,  239,  where  the  learned  author  observes 
on  die  inaccuracy  of  language  in  the  12  Cha.  2.  about  tenure  in  capite.  The 
title  of  the  act  expresses  that  it  was  made  for  taking  away  tenure  in  capite ; 
and  the  first  enacting  clause  proceeds  on  the  same  idea.  But  had  the  act  been 
accurately  penned,  it  would  simply  have  discharged  such  tenure  of  its  op- 
pressive miits  and  incidents;  which  would  have  assimilated  it  to  free  and 
common  socage,  without  the  appearance  of  attempting  to  annihilate  the  indelible 
distinction  between  holding  immediately  of  the  king,  and  holding  of  him  through 
the  medium  of  other  lords.     See  ante  note  3 [Note  1 20.] 


X.  2.  C. %  Sect.  t6(>5 1 6 U  Of  Pfetfte  Sferjeantie.  [  108.  b. 

[108."|  ^  **  **•  Passage  is  called  liberum  servkHum ;  and 
b.  J  therefore  it  is  said,  per  Uberum  servitium,  ad  invenien* 
dum  nobis  auinque  naves  ad  transitum  nostrum  ad  man- 
datum  nostrum.  And  therefore  clearly  such  a  tenure  is  neither 
grand  serjeanty,  nor  knights  service ;  because  nothing  is  to  be 
done  by  the  body  of  any  man,  nor  in  that  case  touching  war,  -but 
ships  to  be  found.  And  this  is  the  reason  that  Littleton  yieldeth 
of  the  examples  he  doth  here  put,  because  that  such  a  tenant  by 
his  tenure  ought  not  to  go,  nor  to  doe  any  thing  in  his  person, 
touching  war.  And  herewith  agreeth  Bracton,  ex  parvis  *er-  Bract.  II.  a.  " 
jeantiis,  qiue  non  respiciunt  regem  nee  patriae  defensionem,  nullum  fo-  35- 
competere  debet  mantagktm  nee  custodian,  fyc* 

u  a  man  holdeth  land  of  the  king,  to  finde  an  horse  of  such  a  9  H.3.  Gard. 
price,  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  *45* 
when  the  king  goeth  with  his  army  against  Wales,- final*  petite  . 
jerjeanty,  and  no  grand  serjeanty,  for  the  cause  aforesaid* 

Sect.  160. 

■ 

A  JVD.  suck  service  is  but  socage  in  effect;  because  that  such  tenant  by 
-       his  tenure  ought  not  to  goe,  nor  do  any  thing,  in  his  proper  person, 
touching  the  warre,  but  to  render  and  pay  yearly  certaine  things  to  thp 
king,  as  a  man  ought  to  pay  a  rent. 


"  S  UCH  service  is  but  socage,  8fc"    But,  as  it  hath  beene 
said,  the  dignity  of  the  person  of  the  king  giveth  the  name 
of  petite  serjeanty,  which  in  case  of  a  common  person  should  be  . 
called  plain  socage,  ab  effectu;  for  it  shall  have  such  effects,  or  9  H.3.  Gun), 
incidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  &<?.  *45- 
lor  they  belong  to  knights  service. 

Of  this  tenure  the  Great  Charter  in  the  person  of  the  king  saith  Mag.  Chart. 
thus:  Nos  non  habebsmus  custodiam  haredis,  Sfc,  occasione  alicujus  **•  *&• 
parva  serjeantue,  quam  tend  de  nobis  per  servitium  reddendo  nobis  wauK^&r  Ra 
euIteOos,  sagittas,ifc>  vk»,*BB>i,. 

Sect.  161. 

A  ND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
serjeanty,  but  of  the  king,  §fc. 

f\Y  this  sufficient  hath  beene  sayd  before,  saving  t\iat  parva  Vide  Sect.  1^ 
serjeanHa  is  only  appropriate  to  this  tenure  (1.) 

Chap* 


(1)  The  tenure  of  petite  serjeanty  is  not  named  in  the  12  of  Cha.2.  but  the 
statute  is  not  without  its  operations  on  this  tenure*  It  being  necessarily  a 
.tenure  in  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it  on  a  descent;  and  these  are  expressly  taken  away 
by  the  statute  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite 
as  knight  s  service  in  capite.  See  ante  77.  a.  But  we  apprehend,  tqat  in  other 
respects  petit  serjeanty  is  the  same  as  it  was  before;  that  it  continues  in  deno- 
mination, and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  whicty 
it  only  differs  in  name  On  account  of  its  reference  to  war* — [Note  121.J. 

Vol.  I.  Ff 


108.b.  109.  a.]  Of  Tenure  in  Burgage.  L.  2.  C.  10.5.  161 


Chap.  10.         Tenure  in  Burgage.         Seel.  162. 

TENURE  in  burgage  is,  where  an  ancient  burrough  is,  of  which  tlie 
king  is  lord,  and  they,  that  have  tenements  within  the  burrough,  hold 
of  the  king  their  tenements ;  that  every  tenant  far  his  tenement  ought  to 
pay  to  the  king  a  certaine  rent  by  yeare,  #•<?.  And  such  tenure  is  but 
tenure  in  socage. 

Bracton,  lib.  a*    "  JZURGAGE,"  in  Latine  burgagium,  is  derived  of  this 
Tract,  a.  -*-*  WOrd  Burgus,  which  is  vicus,  vagus,  or  villa,  a  towne  (2); 

Mta^w  *     and  it  is  called  a  burgh(3),  because  it  sendeth  burgesses  to  par- 
ted 18.  iiament(4). 

10  Co.  i«3, 114,  the  Mayor  of  Lynn's  case.    40  Ass.  p.  97.    43  £.  3.  30. 
«i  E.  4<  63  &  64.    aiH.  7. 15.    a  £.3.  cap.  3. 

Of  burghs  some  be  incorporate,  and  some  not ;  and 
ft]  Bracton,       some  be  walled,  and  some  not.  [b]  It  £9*  was  in  former  [~]  09  J 
Tib.  3.  fbl.  134.    times  taken  for  those  companies  often  families  which  [  a,  J 
Fleta,  lib.  i.        were  one  another's  pledge  ;  and  therefore  a  pledge  is 
cap*  47*  jq  tj)e  Saxon  tongue  borhoe,  whereof  some  take  it  that  a  burgh 

came :  whereof  also  commeth  headborough  or  borowhead,  capl- 
talis  plmus,  a  chiefe  pledge,  viz.  the  chiefe  man  of  the  borhoe, 
whom  Bracton  calleth  Jrithburgus ;  and  hereof  also  comraeth 
burgbote,  which,  us  Fleta  tsaith,  signifiethquietantiam  reparations 
murorum  civitatis  aut  buret. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 

more  shall  be  said  hereafter.     And  the  termination  of  this  word 

Ante  89.  a-  b.      burgagium  (as  before  hath  beene  noted),  signifieth  the  service 

whereby  the  burgh  is  holden.      And  of  this  word  (burgh)  two 
.    ancient  and  noble  families  take  their  names,  viz.  de  Burgo,  and 
de  Burgo  caro,  Burehier. 

F.  N.  B.  64.  D.       «  Of  which  the  king  is  lord."  But  it  may  be  holden  of  another, 

as  by  that,  which  immediately  followeth,  appeared). 

Sect. 


(3)  For  the  difference  between  town  and  borough,  see  post.  115.D. 

(3)  For  the  etymology  of  borough,  besides  Spelman,  Du  Fresne,  and  the 
other  glossarists,  see  Whitl.  on  rarliam.  497.  Brad,  on  Bon  1.  and  Mad. 
Firm.  Burg.  2. 

(4)  Mr.  Madox  cautions  his  readers  against  this  derivation  of  borough. 
Mad.  Firm.  Burg.  2.  His  reason,  we  presume,  was,  that  borough  was  a  word 
far  more  ancient  than  the  practice  of  sending  burgesses  to  parliament.  How* 
ever,  it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  they 
were  allowed  to  choose  representatives  in  parliament ;  and  that  they  acquired 
the  name  of  boroughs  from  the  circumstance  of  having  that  privilege.  If  any 
towns  did  become  boroughs  in  this  way,  it  in  some  degree  accounts  for  lord  Coke  s 
explication  of  the  word,  though  it  will  not  wholly  justify  him  as  an  etymologist. 


L.2.  C.  1 0.S.  163, 164.  Tenure  in  Burgage.  [  109.a.  109.to. 


Sect.  163. 

A  ND  the  same  manner  is,  wJtere  another  lord  spiritual!  or  temporall  is 
lord  of  such  a  burrough,  and  the  tenants  of  the  tenements  in  such  a 
burrough  Hold  of  their  lord  to  pay,  each  of  them  yearly,  an  annual  rent* 

''PHIS  is  evident,  and  needeth  no  explanation.    Only  this  by 
the  way  is  to  be  observed,  that  bishops,  being  lords  of  par- 
liament, have  not  been  called  lords  spirituall  so  lately  as  some  i6  R.  a.  c&.  5. 
have  imagined.  1  H.4.ca.  s,&c 

Sect.  164. 

A  NT>  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
*x  burro  ugh  be  holden  of  the  lord  of  the  burr ough  by  certaine  rent,  frc. 
And  it  is  to  wit,  that  tfe  ancient  townes  called  burroughes  be  the  most 
ancient  towns  that  be  within  England ;  for  the  townes  that  now  be  cities  or 
counties,  in  old  time  were  boroughes,  and  called  boroughes ;  for  of  such  old 
townes  called  boroughs,  come  the  burgesses  of  the  parliament  to  the  parlia- 
ment, when  the  king  hath  summoned  his  parliament  (1). 

U72Y certaine  rent,  Sfc.n    By  (ftc.)  here  is  implyed  fealtie,  or 
other  service,  as  to  repaire  the  house  of  the  lord,  &c. 

"  The  ancient  toxvnes  called  burroughes" 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
other  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  ana  Burie  have  all  one 
signification;   as  Canterburies   Bttrie    St.  Edmond,    Sudburie, 

[  Salisburie,Banburie,Heytesbury,Malinesburie,ShaJles- 

109-1  burie,  fcf  Teukesbury,  and  others  send  burgesses  to 
b.  J  the  parliament.     Vide  pro  villi*,  parochiis  ethamlettis, 
postea,  Section  17 1. 


"  Cities"  Civitas,  whereof  commeth  the  word  city.    A  city  is 
a  borough  incorporate  (a) ;  which  hath  or  hath  had  a  bishop ; 

and 


(1)  See  ante  io8.b.  note  4. 

(2)  This  implies,  that  unless  a  borough  is  corporate  it  cannot  be  a  city.  But 
if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate ;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so.  Westminster  is  a  city,  and 
also  a  borough,  so  far  at  least  as  the  sending  members  to  parliament  can  entitle 
it  to  that  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox 
mentions  Westminster  as  a  borough  not  corporate ;  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster  which  confirm 
his  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  first  sent 
members  to  parliament  in  the  reign  of  Edward  the  sixth,  is  an  instance  that 

he  inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in 

parliament  within  time  of  legal  memory  without  being  incorporated,  and  there* 

re  seems  inconsistent  with  the  doctrine  of  lord  chief  justice  Holt  on  this  sub* 

;t  in  Ashby  and  White.    See  3  Pryn.  Brev,  Pari.  sect.  7.  p.  188.    x  WilL 

f  f  2  Notit. 
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and  though  the  buhopricke  be  dissolved,  yet  the  city  re* 
maineth. 

In  the  time  of  JPiBiam  the  Conquerour  it  is  declared  in  these 

Lamb.  foL  195.    words :  Item  nullum  tnercatum  vd Jorum  sit,  nee  fieri  permittitur, 

nisi  injcivitatibus  regni  nostri,  et  in  burgis  clausiset  muro  vattatis, 
et  castettis,  et  loci*  tutissimis,  ubi  consuetudines  regni  nostri,  etjus 
nostrum  commune,  ct  dignitaies  corona  nostra,  qua  constuuUe  sunt 
&  bonis  pradecessoribus  nostris,  deperirc  non  possunt,  nee  defrau* 
dari,  nee  violari,  sed  omnia  rite*  et  per  judicium  etjustitiam  fieri 
Hfebent:  et  ideo  casteUa  et  burgi  et  chkates  sunt  et  JundaUe  rf 
tedificata;  scilicet  ad  tuitionem  gentium  et  popuhrum  regrd,  et  ad 
defensionem  regni,  et  idcirco  observari  debentcum  omni  hbertate  d 
integritate  et  rat  tone.  So  as  by  this  it  appeareth,  that  cities  wen 
instituted  for  three  purposes.  First,  Ad  consuetudines  regni 
nostril  et  jus  nostrum  commune,  et  dignitaies  corona  nostra 
conservana.  3.  Ad  tuitionem  gentium  et  populorum  regni. 
And  thirdly,  Ad  defensionem  regni*  For  conservation  of  Jaws, 
whereby  every  man  enjoyeth  his  owne  in  peace;  for  tuition 
and  defence  of  the  king's  subjects ;  and  for  keeping  the  kings 
peace  in  time  of  sudden  uprores ;  and  lastly,  for  defence  of  the 
realme  against  outward  or  inward  hostility. 

Mirror,  cap. a.         Civitas  et  urbs  in  hoc  differunt,  quod  incola  dicuntur  civitas, 

tret.  18.  urbs  verb  complectitur  adtficia;  but  with  us  the  one  is  com? 

Briuon,  fol.  87.    mon]y  u^en  for  tj^  other-     villeins  sont  coultivers  de  jUfi 

demurrants  in  villages  upland ;  car  de  ville  est  dit  vUleine,  et  de 
boroughes  burgesses,  et  de  cities  citizens. 

Every  borough  incorporate,  that  had  a  bishop  within  time  of 
memory,  is  a  citie,  albeit  the  bishopricke  be  dissolved ;  as  West- 
minster had  of  late  a  bishop,  and  therefore  it  yet  remaines  a 
,,      R         city  (3).    The  burgh  of  Cambridge,  an  ancient  city,  ss  it 
Rot.  1.  (which    appeared1  by  a  judiciall  record  (which  is  to  be  preferred  befone 
wat  in  Anno       all  others)  where  mos  civitatis  Cantabrigia  is  found  by  the 
Dora.  1195) in    oath  of  twelve  men,  the  recognitors  of  that  assise;  whicfy 
an  Am.  of  Dar-  (omitting  many  others)  I  thought  good  to  mention,  in  remem- 
mciit  foTtbe"     hrance  of  my  love  and  duty  alma  matri  academia  Cantabrigia 
Church  of  St.  Peter's  in  Cambridge. 

There 


Notit  Pari.  7,  and  21,  of  the  preface.  Car.  Rights  of  Elect,  part  2.  page  23$. 
1  Stow's  Survey,  Stripe's  ed.  of  1720,  p.  8  and  10,  of  the  second  appendix,  and 
s  Dougl.  Hist,  of  Cas.  of  Controv.  Elect.  296,  297,  298.  It  is  with  great  plea- 
sure that  we  cite  Mr.  Douglas's  work,  as  it  affords  the  opportunity  of  congra- 
tulating the  student  on  the  accession  of  a  collection  of  excellent  reports  on 
the  law  of  parliamentary  election,  accompanied  with  an  instructive,  historical 
preface,  and  very  judicious  annotations.  This  is  the  only  work  of  the  kind, 
except  one  lately  published  from  Mr.  Glanville's  manuscript ;  and  they  are 
both  particularly  valuable,  on  account  of  their  tendency  to  diffuse  the  know* 
ledge  of  a  branch  of  law,  which  before  was  too' much  confined  to  the  narrow 
circle  of  a  few  favourites  in  possession  of  the  practice. — [Note  123.] 

(3)  This  is  rather  an  unapt  example  of  the  truth  of  lord  Coke's  position;  for 
-Westminster,  as  we  have  already  stated,  is  not  a  borough  incorporate.  See 
supra,  note  2.  As  to  Westminster's  being  a  city,  it  became  so  by  express  crea- 
tion, and  not  singly  by  making  it  the  see  of  a  bishop,  however  sufficient  that  of 
itself  mipht  have  been;  the  letters  patent,  which  erected  the  bishopric,  ordain* 
Jng,  quod  tota  villa  nostra  Westmonasterii  extunc  et  deinceps  in  pcrpetuwn  sit 
ttvtias,  twamque  civitatem  Westmonasterii  vocari.  See  the  letters  patent  .in 
1  Burn.  Reform. page  246,  of  the-Appendii— [Note  124.]         • 


£.2.  C.  10.  S  164.  Tenure  in  Burgage.  [109.  fe.  1  lO.a. 

There  be  within  England  "two  archbishoprickes,  and  twenty* 
three  other  bishoprickes.  Therefore  so  many  cities  there  be ; 
and  Cambridge  and  Westminster  being  added,  there  are  in  all 
twenty-seven  cities  within  this  realme,  and  may  be  more,  than 
at  this  time  1  can  call  to  memory* 

It  is  not  necessarv  that  a  citie  be  a  county  of  itselfe ;  as  Cam" 
bridge,  Ely,  Westminster,  &c.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

"  Counties"  or  Shires;  the  one  taken  from  the  French,  the  (post  168.  a.) 
other  from  the  Saxon*  in  Latine  Comitatus.  Counties  are  cer- 
taine  circuits  or  parts  of  the  kingdome,  into  the  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
{here  is  no  land  but  it  is  within  some  county.  And  every  of 
them  is  governed  by  a  yearly  officer,  which  we  call  a  Shire ve: 
which  name  is  compounded  of  these  two  Saxon  words  shire  and 
reve  [*•  e.^  propositus  or  prafectus  comitatus*  But  hereof  more 
hereafter  in  his  proper  place  shall  be  spoken.  There  be  in, 
England  forty-one  counties,  and  in  Wales  twelve. 

"  Come  the  burgesses  of  the  parliament  to  the  parliament,  fyc."  ioCo.ia3,i&4, 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  Vid.  devant 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  parlia-  Sect.  97.- 
ment,  and  the  commons.   And  againe,  the  lords  are  here  divided 
into  two  sorts,  viz,  spiritual]  and  temporalis    And  commons  are 
divided  into  three  parts,  viz.  into  knights  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroughes ;  the  words 
of  the  writ  to  the  sherife  for  the  election  being,  duos  milites 
gladiis  cinctos  magis  idoneos  et  discretos  comitatus  tui,  et  de 

C\  107|  ywMibrt  civitate  comitatus  tui  duos  cives,  et  de  t&'quolibet 
-  *J  burgo  duos  burgenses  de  discretioribus,  et  magis  sufjici- 
enttbus,  Sfc,  all  which  have  voyces  and  suffrages  in  par-  vide  Sect.  3. 
liament.  You  shall  reade  in  the  parliament  rolls,  that  (as  hath  (4  Inst,  2.) 
beene  said)  there  is  lex  et  consuetudo  parliament^  qua  qutdem  lex 
quarenda  est  ah  omnibus,  ignorata  a  muUis,  et  cognita  h  paucis. 
Of  the  members  of  this  court  some  be  by  descent,  as  ancient 
noblemen ;  some  by  creation,  as  nobles  newly  created ;  some  by 
succession,  as  bishops ;  some  bj  election,  as  knights,  citizens, 
and  burgesses. 

'    It  is  called  parliament,  because  every  member  of  that  court 
should  sincerely  and  discreetly  parler  la  ment  (1)  for  the  general 

good 

.   (1)  The  latter  part  of  this  etymology  is  justly  exploded ;  but  it  is  some  ex- 
cuse for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  found  irj 
preceding  authors  of  eminence*   See  Lamb.  Archeion,  in  the  chapter  of  Parlia- 
ment, and  1  Whitl.  on  Parliament,  1 74.  A  learned  writer  of  the  present  time  sug- 
gests, that  perhaps  parliament  maybe  a  compound  of parly  and  ment,  two  Celt 
lie  words/ the  former  answering  to  parler  in  French,  and  the  latter  signifying 
abundance,  ana  both  together  importing  the  same  as  great  talk  amongst  the 
Indians  of  North  America*.    Barringt.  Obs.  on  Ant.  Stat.  2d  ed»  56.    But 
though  we  do  not  doubt  that  there  are  two  such  words  in  the  Celtic  language, 
we  are  scarce  more  satisfied  with  this  derivation  than  with  that  expressed  by 
rd  Coke.  The  opinion  adopted  by  Mr.  Lambard  seems  far  the  most  probable ; 
1  this  is,  that  parliament  is  not  a  compound  word,  but  simply  derived  from  the 
?nch  verb  parler,  with  the  addition  of  ment  in  the  termination ;  which  mode  of 
inverting  verbs  into  nouns  as  well  as  into  adverbs,  is  common  in  the  French 
igue.    Lamb*  Archeion*  in  the  chap,  of  Parliament  •    A  like  practice  pre- 

f  f  3  vailed 
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4H.8.cap.&  Rood  of  the  common  wealth;  which  name  it  hath  aim  in  Scat- 
fa']  Treatke  de  *an^i^  am*  t™*  »*™e  before  the  Conquest  was  used  in  [o]  the 
Mudo  tenend.  **me  °^  Edward  the  Confessor,  William  the  Conqueror,  &c.  (3). 
Puritan.  It  was  anciently  before  the  Conquest  called  michel  sinoth,  mckd 

•iE.3.  U>  60. ••  gemote,  ealsa  xvitena  gemote;  that  is  to  say,  the  great  court  or 
Johannes  de  meeting  of  the  king  and  of  all  the  wisemen,  sometime  of  the  king 
pore^gk*"1"  ***  the  co"1*8*11  <>f  w»  bishops  nobles  and  wisest  of  his  people. 
Johannfs.  This  court  the  Frenchman  calleth  let  estates,  or  V assemble  des 

Pol.  Virgil.  \l  3.  estates*  In  Germany  it  is  called  a  diet.  For  those  other  courts 
!£Bpore£*  '•  m  Trance  that  are  called  parliaments,  they  are  but  'ordinary 
in  the  Oik  *'  *******  0T*  justice ;  and  (as  Paulus  Jovius  affirmeth)  were  first 
(Doct.  &  '        established  by  us. 

Si  ud.  1 64.    3  Inst  1 05. 1 79.    4  Inst.  53.) 

The  king  of  England  is  armed  with  divers  councils,  one 

whereof  is  called  commune  concilium,  and  that  is  the  court  of  par* 

liament,  and  so  it  is  legally  called  in  writs  and  judicial]  proceed- 

p]  Bracton,       fags  commune  concilium  regni  Anglue.  And  another  is  called  [6] 

Re  bt^ato*       magnum  concilium  :  this  is  sometime  applied  to  the  upper  house 

g  of  parliament,  and  sometime  Out  of  parliament  time  to  the  peeres 

of  the  realroe,  lords  of  parliament,  who  are  called  magnum  con' 

[t]  *7  Aug.        cilium  regis ;  for  the  proofe  whereof  take  one  [c]  record  for  many 

a  H.  4.  in  the  fiftn  yeare  of  king  H.  4.  at  what  time  there  was  an  exchange 

made  betweene  the  king  and  the  earle  of  Northumberland,  where- 
by the  king  promised)  to  deliver  to  the  earle  lands  to  the  value, &c* 
per  advice  et  assent  des  estates  de  son  realme  et  de  son  parliament 
(parensi  que  parliament  soil  devant  le feast  de  St.  Lucy  J  ou  auter* 

ment 

vailed  in  the  formation  of  the  Roman  language ;  and  thence  the  true  source  of 
derivation  for  testamentum,  and  other  similar  Latin  words ;  though  an  injudicious 
desire  to  render  them  more  significant  and  expressive  of  the  qualities  of  the 
subjects  to  which  they  are  applied  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  etymology,  like  that  now  so  properly 
rejected  in  the  instance  of  the  word  parliament.  This  false  taste  in  respect  to 
etymology  is  of  a  very  ancient  date ;  nor  were  lord  Coke  and  his  cotemporaries 
more  chargeable  with  it  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepting  even  Cicero*  See  Menag.  Jur.  Civil.  Amcen. 
cap.  39,  particularly  in  his  observations  on  the  word  testamentum,  and  TavL 
Elem.  Civ.  L.  7.  See  also  Atk.  on  Pow.  Pari.  fo.  ed.  p.  18,  and  1  Ralp» 
Use  and  Abuse  of  Pari.  3.  It  seems  to  have  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  definition  of  the  subject 
to  which  a  word  is  applied ;  two  things  quite  distinct  in  their  nature,  though 
if  frequently  happens  that  they  reflect  Eght  on  each  other. — [Note  125*] 
■  (2)  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scot* 
land  before  the  union  of  the  two  kingdoms  in  the  reign  of  queen  Anne,  and 
of  the  chauge  made  by  the  establishment  of  one  parliament  for  Great  Britain, 
see  the  Treatise  on  the  Laws  of  Election  for  Scotland,  with  which  Mr.  Wight 
hath  lately  obliged  the  public. — [Note  126.] 

(3)  Mr.  Lambard  guesses,  that  the  word  parliament  was  introduced  here 
goon  after  the  Conquest.  He  cites  Westminster  the  first  as  the  most  ancient 
statute  in  which  he  had  observed  the  word  to  be  used ;  though  from  a  passage 
in  the  statute  of  Edward  the  second,  mentioning  parliaments  in  the  times  of  that 
lung's  progenitors,  he  infers,  that  the  word  had  been  adopted  several  reign  1 
before.  Lamb.  Archeion,  cap.  Parliament,  and  Westm.  l.  3  E.  1,  and  Articu  i 
Cleri,  9  E.  3.  One  of  Mr.  Prynne's  arguments  against  the  great  antiquity  of  tf  » 
modus  tenendiparliamenium  is  the  frequent  use  or  the  word  parliament,  he  insii  - 
ing,  that  it  was  never  applied  to  denote  the  great  council  of  the  nation  in  any  f 
pur  ancient  jrecords  or  writings  prior  to  the  reign  of  rfen.  3.  See  Pryn.  1 
4  An*.  ».    See  further,  Brad.  Intcoduct  to  Engl.  Hist.  71.— [Note  127O 
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merit  per  advice  de  son  ground  councell,  et  aiders  estates  de  son 
realme,  que  le  royjerra  assembler  devant  le  dit feast,  in  case  que 
leparlement  ne  sort.  And  herewith  agreeth  the  act  of  parliament 
in  37  E.  3.  cap.  18,  where  it  i*  said,  before  the  chancellor,  trea- 
surer and  great  councell.    (4)  Thirdly  (as  every  roan  knoweth), 
the  king  hath  a  privy  councell  for  matters  of  state ;  (as  for  ex- 
ample) [d]  Henncus  de  Bellomonte  baro  de  magno  et  de  private  HI In  <*?*• 
concilio  regis  juratus,  and  many  others  before  and  after.     The  ™J8,  *    E*** 
fourth  councell  of  the  king  are  his  judges  of  the  law  for  law  /7  c*0. 36.) 
matters ;  and  this  appeareth  frequently  in  our  [e]  bookes ;  and  [c]  43  Ass.  15. 
must  be  intended,  when  it  is  spoken  generally  by  the  councell,  it  37  H.6.5. 
is  to  be  understood  secundum  subjectam  materiam ;  for  example,  l^:3-11» 
if  it  be  legall,  then  by  the  kings  councell  of  the  law,  viz.  his  **&'*-  l9l* 

Mse»<5).  ?2.i*?: 

39  &  3»  35*    3  Ais.  15.  19  £.3.    Judgement,  174.  W.  1.  ca.  1.  Lestat.  de  Templar, 
j 6  R.  a.    Stat,  de  Praemunire,    See  the  same  published  by  Mr.  Lambtrd. 

Now 

(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parliament,  Mr. 
Tyrrel  contends,  that  anciently  commune  consilium  sometimes  denoted  an  assem* 
bly  distinct  from  parliament,  and  one  composed  of  fewer  persons ;  and  particu- 
larly, that  the  commune  consilium,  mentioned  in  the  clause  of  king  John's  Magna 
Charta,  about  assessing  escuage,  which  enumerates  only  archbishops,  bishops, 
abbots,  counts,  and  the  greater  barons,  was  of  this  sort.  Tyrr.  Biblioth.  Politic. 
31 1.  314. — See  Hale's  Jurisd.  of  Lords  of  Pari.  c.  2.  p.  8— [Note  128.] 

(5)  Lord  Coke  in  another  place  repeats  the  expression  thatyar  matters  of 
law  the  judges  are  the  kings  counsel*  Post.  304.  a.  But  he  omits  explaining 
whether  they  are  so  called  on  account  of  their  judicial  opinions  in  the  king's 
courts,  of  their  opinions  in  parliament  when  advised  with  by  the  lords,  or  any 
extra-judicial  opinions  the  king  may  be  entitled  to  demand  from  them.  As  to  the 
latter,  they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour  in  the 
great  case  of  Commendams  in  the  reign  of  James  the  first,  when  the  king 
severely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro* 
ceedingin  a  cause  concerning  the  prerogative,  till  they  were  consulted  by  him* 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for 
having  remonstrated  against  the  king's  command ;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke  bluntly  refused 
cither  to  retract  or  apologize.  See  lord  Coke's  life  in  the  Biograph.  Britan. 
One  thing  much  relied  on  by  those  who  justified  the  king's  order,  was  the  oath  of 
the  judges,  which  is  printed  in  the  statute-book  as  a  statute  of  Edward  the  third, 
and  expressly  requires  them  to  counsel  the  king  in  his  business.  See  18  E.  3* 
stat.'  4.  But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  in- 
deed very  properly ;  for  it  has  not  the  least  resemblance  of  a  statute,  being 
simply  the  form  of  an  oath.  3  Inst.  146.  224.  However,  it  must  be  admitted, 
that  there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their 
giving  their  opinions  extrajudicially.  Several  of  these  instances  are  referred  to 
in  the  Reports  of  lord  Fortescue,  who  endeavours  to  show,  that  even  in  the  case 
of  ship-money  the  extrajudicial  opinion  first  given  was  condemned,  not  because 
it  was  extra-judicial,  but  because  it  was  grossly  contrary  to  law.  Fortes.  Rep* 
386.  389.  Rushw.  vol.  3.  Append.  2  is.  Some  instances  of  such  consulta- 
tions have  happened  since  the  Revolution,  particularly  some  few  years  after,  in 
sir  John  Fenwick's  case,  and  in  the  reign  of  George  the  first,  when  it  was  made 
a  auestion  whether  the  education  and  marriage  of  the  prince  of  Wales's  children 
belonged  to  the  king  or  to  their  father,  and  still  more  recently  in  the  case  of 
admiral  Byng  during  the  last  reign.  See  Fortesc.  Rep.  385.  But  however 
numerous  and  strong  the  precedents  maybe  in  favour  of  the  king's  extrajudi- 
cially consulting  the  judgesxm  questions  in  which  the  crown  is  interested,  it  is  a 
right  to  be  understood  with  many  exceptions,  and  such  as  ought  to  be  exercised 

.*  r  4.     '  with 
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Note,  that  an  honor  is  the  most  noble  seigniory  of  all  others, 
and  originally  created  by  the  king,  but  may  afterward  be  granted 
to  others.  See  for  the  creation  of  an  honor,  13  i/.  8.  cap.  5. 
33  H.  8.  cap.  37,  38.    37  H.  8.  cap.  18.  (4) 

And  it  is  to  be  observed,  that  a  man  may  hold  of  the  lung 
in  capite,  or  of  his  crowne,  as  well  in  socage,  as  by  knight's 
service  (5). 

Magna  Chart.         "  To  yield  to  him  yearly  a  bow,  or  a  sxoord,  fyc"    As  grand 
cap.  97.  serjeanty  must  be  done  by  the  body  of  a  man,  so  petite  serjeanty 

bath  nothing  to  do  with  the  body  of  a  man,  but  to  render  some 

things  touching  warre ;  as  a  bow,  a  sword,  a  dagger,  a  knife,  8 

launce,  a  pair  of  gantlets  of  iron,  or  shafts,  and  such  like. 

Regit*,  fo.ft*  It  is  to  be  observed,  that  grand  serjeanty  or  knights  service 

F.N.B.fo.  i.    i9  not  in  law  called  liberum  seroitium,  as  socage  is,  but  per 

feodum  unius  mUUis,  %c.    But  to  finde  the  king  so  many  snips 

tor 


were  as  much  tenants  in  chief  to  the  king,  as  those  who  were  so  by  original 
grant  from  the  crown.    In  proof  of  this  Mr.  Madox  selects  from  ancient  records 
a  great  variety  of  instances  between  the  8th  of  Richard  1.  and  the  20th  of 
Henry  6.  in  which  tenures  ut  de  honore  are  expressly  styled  tenures  in  capite ; 
and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than  Henry  the  eighth  and 
queen  Elisabeth,  in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured, that  the  error  complained  of  by  Mr.  Madox  originated  soon  after  the 
time  of  Henry  the  sixth.     Mad.  Baron.  Angl.  181.    The  design  of  excluding 
tenures  ut  de  honore  from  the  description  of  tenures  in  capite  was  to  distinguish 
those  estates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the 
king,  from  those  held  of  him  by  a  tenure  commencing  by  the  subinfeudation 
of  a  subject;  between  which  there  were  many  differences  in  point  of  incident 
very  essential  both  to  the  lord  and  tenant.    Mad.  Baron.  And.  1 2.     But  it 
should  have  been  recollected,  that  the  distinction  aimed  at  was  already  marked, 
with  equal  sufficiency  and  more  correctness,  by  denominating  tenures  of  the 
first  sort  tenures  ut  de  corond,  and  those  of  the  second  tenures  ut  de  honore. 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  very  evident,  as 
well  throughout  the  statute  of  Charles  the  second  for  taking  away  the  oppressive 
fruits  of  knight's  service  and  tenure  in  capite,  as  in  those  grants  from  the  crown, 
which  in  the  tenendum  are  expressed  to  be  ut  de  honore  et  non  in  capite*     See 
Mad.  Excheq.  fol.  ed.  43a.     But  great  as  this  error  about  tenure  in  capite  may 
be,  lord  Coke  is  excusable  for  conforming  in  his  language  to  it ;  because 
before  his  time  it  had  been  adopted  by  the  Legislature.    See  37  H.  8.  c.  20. 
*•  *»  3»  4-     1  E.  6.  c.  4.  8. 1, 2,  &  3,  and  Mad.  Baron.  Angl.  233. — [Note  118.] 

(4)  The  first  book  of  Mr.  Madox's  Baronia  Anglica  is  principally  employed 
in  explaining  the  nature  of  an  honor.  He  objects  to  the  propriety  of  the 
statutes  of  Hen.  8.  referred  to  by  lord  Coke ;  and  as  they  only  create  titular 
honors,  and  therefore  cannot  give  a  just  idea  of  the  nature  of  the  genuine 
honor,  which  is  a  land  barony*  blames  lord  Coke  for  his  reference.  Mad*  Bar. 
Angl,  8,  9,  10,  and  236.— {Note  119.] 

(5)  See  Mad.  Baron.  Angl.  238,  239,  where  the  learned  author  observes 
on  die  inaccuracy  of  language  in  the  12  Cha.  2.  about  tenure  in  capite*  The 
tide  of  the  act  expresses  that  it  was  made  for  taking  away  tenure  in  capite ; 
and  the  first  enacting  clause  proceeds  on  the  same  idea.  But  had  the  act  been 
accurately  penned,  it  would  simply  have  discharged  such  tenure  of  its  op- 
pressive milts  and  incidents;  which  would  have  assimilated  it  to  free  and 
common  socage,  without  the  appearance  of  attempting  to  annihilate  the  indelible 
distinction  between  holding  immediately  of  the  king,  and  holding  of  him  through 
the  medium  of  other  lords.     See  ante  note  3. — [Note  1 20.] 


X.2.  C.&  Sect-  $60>  16U  Of  Ptetile  Sferjeantie.  [108.  b. 

[108/1  **"  ?**  h'.9  P*^^6  »  called  liberum  ssrvuHum;  and 
b.  J  therefore  it  is  said,  per  liberum  serv&ium,  ad  invenien* 
dum  nobis  quinqnc  naves  ad  transUum  nostrum  ad  man* 
datum  nostrum.  Ana  therefore  clearly  such  a  tenure  is  neither 
grand  serjeanty,  nor  knights  service ;  because  nothing  is  to  be 
done  by  the  body  of  any.  man,  nor  in  that  ease  touching  war,  i>ut 
ships  to  be  found.  And  this  is  the  reason  that  Littleton  yieldeth 
of  the  examples  he  doth  here  put,  because  that  such  a  tenant  by 
his  tenure  ought  not  to  go,  nor  to  doe  any  thing  in  his  person, 
touching  war.  And  herewith  agreeth  Bracton,  ex  parois  ser-  Bract,  fi.  a.  " 
jeantUs,  qiue  non  respieiunt  regem  nee  patriot  dejensionem,  nullum  *>•  35- 
competere  debet  marttaghtm  nee  custoalam,  fyc. 

If  a  man  holdeth  land  of  the  king,  to  finde  an  horse  of  such  a  o  H.<j.  Gard.  * 
price,  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  *45» 
when  the  kin*  goeth  with  his  army  against  iValesytMsH  petite  . 
«erjeantyf  and  no  grand  serjeanty,  for  the  cause  aforesaid. 


Sect.  160. 


A 


ND  such  service  is  but  socage  in  effect;  because  thai  suck  tenant  by 
his  tenure  ought  not  to  goe,  nor  do  any  thing,  in  his  proper  person, 
touching  the  warre,  but  to  render  and  pay  yearly  certaine  things  to  the 
king,  as  a  man  ought  to  pay  a  rent. 

€l  QUCH  service  is  but  socage,  8fc"    But,  as  U  hath  beene 
said,  the  dignity  of  the  person  of  the  king  giveth  the  name 
cf  petite  serjeanty,  which  in  case  of  a  common  person  should  be 
called  plain  socage,  ab  effectu\  for  it  shall  have  such  effects  or  9  H.3.  GanJ, 
incidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  &<}.  *45- 
for  they  belong  to  knights  service. 

Of  this  tenure  the  Great  Charter  in  die  person  of  the  king  saith  Mag.  Chart, 
thus :  Nos non habeUmus cuUodiam haredts, Sfc. occasione alicujus  2:  **■      .    ' 
parvce  serjeantue,  euam  tenet  de  nobis  per  servitium  reddendo  nobis  wanHsfe  JUafe* 
4*Uello*,  sagittasilre.  vkttf.&i, ,- 

Sect.  161. 

•  < 

A  ND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
serjeanty,  but  of  the  king,  frc, 

f\  F  this  sufficient  hath  beene  sayd  before,  saving  that  parva  Vide  Sect.  1^ 
serjeantia  is  only  appropriate  to  this  tenure  (u) 

Chap. 


(1)  The  tenure  of  petite  serjeanty  is  not  named  in  the  12  of  Cha.  2.  but  the 

statute  is  not  without  its  operations  on  this  tenure.    It  being  necessarily  a 

.tenure  in  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 

were  of  course  incident  to  it  on  a  descent;  and  these  are  expressly  taken  away 

by  the  statute  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite 

as  knighfs  service  in  capite.    See  ante  77.  a.    But  we  apprehend,  Ujat  in  other 

aspects  petit  serjeanty  is  the  same  as  it  was  before;  that  it  continues  in  deno- 

ination,  and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  whict) 

it  only  differs  in  name  On  account  of  its  reference  to  tww>-[Note  121.J 

Vol.  I.  Fj 
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Chap.  10.         Tenure  in  Burgage.         Seel.  162. 


rT1JENURJE  in  burgage  is,  where  an  ancient  burrough  is,  of  which  tlie 

king  is  lord,  and  they,  that  have  tenements  within  the  burrough,  hold 

of  the  king  their  tenements ;  that  every  tenant  for  his  tenement  ought  to 

pay  to  the  Jang  a  certains  rent  by  years,  frc.    And  such  tenure  is  but 

tenure  in  socage. 

Bracton,  lib. 3.  "  JZTJRGAGE,"  in  Latins  burgagium,  is  derived  of  this 

Tract,  a.  -**  word  burgus,  which  is  vicus,  vagus,  or  viUa,  a  towne  (a)"-; 

Snnw»«  and  lt  is  ^^  a  bur8h(3)>  becau8e  lt  sendeth  burgesses  to  par- 

sect  18.  liament(4). 

10  Co.  193, 194,  the  Mayor  of  Lynn's  case.    40  Ass.  p.  97.    43  £.  3.  39* 
91  E.  4  (3  &  64*    91  H.  7. 15.    9  £.3.  cup.  3. 

Of  burghs  some  be  incorporate,  and  some  not ;  and 
lb]  Bracton,        some  be  walled,  and  some  not.  [b]  It  *y  was  in  former  T]  09*1 
Tib.  3.  fol.  194.    times  taken  for  those  companies  often  families  which  [_  a.  J 
Fleta,  lib.  1.       were  one  another's  pledge ;  and  therefore  a  pledge  is 
**?' 47#  in  the  Saxon  tongue  borhoe,  whereof  some  take  it  that  a  burgh 

came :  whereof  also  commeth  headborough  or  borowhead,  capi- 
talis  plegius,  a  chiefe  pledge,  viz.  the  chiefe  man  of  the  borhoe, 
whom  Bracton  calleth  frithburgus ;  and  hereof  also  commeth 
burgbote,  which,  asFleta  saith,  ugnifiethquietantiam  reparation** 
murorum  civitatis  out  burgi. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 

more  shall  be  said  hereafter.    And  the  termination  of  this  word 

Ante  86.  a.  b.      burgagium  (as  before  hath  beene  noted),  signified)  the  service 

whereby  the  burgh  is  holden.     And  o£  this  word  (burgh)  two 
.    ancient  and  noble  families  take  their  names,  viz.  de  Burgo,  and 
de  Burgo  caro,  Burehier. 

F.  N.  B.  64.  D.       "  Of  which  the  king  is  lord.9'  But  it  may  be  holden  of  another, 

as  by  that,  which  immediately  followeth,  appeareth. 

Sect. 


(a)  For  the  difference  between  town  and  borough,  see  post  115.K 

(3)  For  the  etymology  of  borough,  besides  bpelman,  Du  Fresne,  and  the 
other  glossarJ8ts,  see  Whitl.  on  Farliam.  497.  Brad,  on  Bor,  1.  and  Mad. 
Firm,  Burg.  a. 

(4)  Mr.  Madox  cautions  his  readers  against  this  derivation  of  borough. 
Mad.  Firm.  Burg.  a.  His  reason,  we  presume,  was,  that  borough  was  a  word 
far  more  ancient  than  the  practice  of  sending  burgesses  to  parliament.  How- 
ever, it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  they 
were  allowed  to  choose  representatives  in  parliament ;  and  that  they  acquired 
the  name  of  boroughs  from  the  circumstance  of  having  that  privilege.  If  ani 
towns  did  become  boroughs  in  this  way,  it  in  some  degree  accounts  for  lord  Coke1 
explication  of  the  word,  though  it  will  not  wholly  justify  him  as  an  etymologfei 


L.2.  C.  1 0.S.  163, 164.  Tenure  in  Burgage.  [  109-a.  1 09-b. 


Sect.  163. 

A  ND  the  same  manner  is,  where  another  lord  spirituatt  or  temporall  is 
lord  of  such  a  burrough,  and  the  tenants  of  the  tenements  in  such  a 
burrough  hold  of  their  lord  to  pay,  each  of  them  yearly,  an  annual  rent* 

rpHIS  is  evident,  and  needeth  no  explanation.    Only  this  by 
the  way  is  to  he  observed,  that  bishops,  being  lords  of  par- 
liament, have  not  been  called  lords  spirituall  so  lately  as  some  16  R.  s.  ca.  5. 
have  imagined*  l  H.4.ca.  a,&a 

Sect.  164. 

A  ND  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
**  burrough  be  holden  of  the  lord  of  the  burrough  by  certaine  rent,  frc. 
And  it  is  to  wit,  that  t/te  ancient  townes  called  burroughes  be  the  most 
ancient  towns  that  be  within  England ;  for  the  townes  that  nmc  be  cities  or 
counties,  in  old  time  were  boroughes,  and  called  boroughes ;  for  of  such  old 
townes  called  boroughs,  come  the  burgesses  of  the  parliament  to  the  parliar 
merit,  when  the  king  hath  summoned  his  parliament  (1). 

u  ZJ Y certaine  rent, fyc"    By  (Spc*)  here  is  implyed  fealtie,  or 
J~^  other  service,  as  to  repaire  the  house  of  the  lord,  &c. 

u  The  ancient  townes  called  burroughes" 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
ether  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  and  Burie  have  all  one 
signification;   as  Canterburie,   Burie    St.  Edmond,    Sudburie, 

[  Salisburie,Banburie,Heytes!mry,Malmesbiirie9Shaftes- 

1U97I  burie,  fc*"  Teukesbury,  and  others  send  burgesses  to 
b.  -J  the  parliament.     Vtde  pro  villis,  parochiis  et  hamlettis, 
postea,  Section  171. 


u  Cities?  Civitas,  whereof  commeth  the  word  city.   A  city  Is 
a  borough  incorporate  (2) ;  which  hath  or  hath  had  a  bishop ; 

and 
■  — ■ « 

(1)  See  ante  108.  b.  note  4. 

(3)  This  implies,  that  unless  a  borough  is  corporate  it  cannot  be  a  city.  But 
if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate ;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so.  Westminster  is  a  city,  and 
also  a  borough,  so  far  at  least  as  the  sending  members  to  parliament  can  entitle 
it  to  that  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox 
mentions  Westminster  as  a  borough  not  corporate ;  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster  which  confirm 
fits  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  first  sent 
members  to  parliament  in  the  reign  of  Edward  the  sixth,  is  an  instance  that 
die  inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in 
Parliament  within  time  of  legal  memory  without  being  incorporated,  and  there* 
to  seems  inconsistent  with  the  doctrine  of  lord  chief  justice  Holt  on  this  sub* 

ct  in  Asbby  and  White.    See  3  Pryn.  Brev.  Pari.  sect.  7.  p.  188,    1  WilL 

t  f  a  Notit. 
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and  though  the  bishopricke  be  dissolved,  yet  the  city  re* 
maineth. 

In  the  time  of  William  the  Conquerour  it  is  declared  in  these 

Lamb.  fol.  1Q5.    words :  Item  nullum  mercatum  vd Jorum  sit,  nee  fieri  permittuur, 

nisi  injcivitafibus  regni  nostri,  et  in  burgis  clausiset  muro  vaUatis, 
et  casteUis,  et  locis  tutissimis,  ubi  consuetudines  regni  nostri,  etjus 
nostrum  commune,  et  dignitates  corona  nostra,  qua  constitute  sunt 
2t  bonis  pradecessoribus  nostris,  deperire  non  possunt,  nee  defrau* 
dari,  nee  violari,  sed  omnia  ri&  et  per  judicium  et  justitiam  fieri 
debent :  et  tdeo  casteUa  et  burgi  et  ckitates  sunt  etjundata  el 
adificata ;  scilicet  ad  tuitionem  gentium  et  populorum  regni,  et  ad 
defensionem  regni,  et  idcirco  observari  debent  cum  omni  hbertate  et 
integritate  et  rat  tone.  So  as  by  this  it  appeareth,  that  cities  vers 
instituted  for  three  purposes.  First,  Ad  consuetudines  regni 
nostri,  et  jus  nostrum  commune,  et  dignitates  corona  nostra 
conservand\  2.'  Ad  tuitionem  gentium  et  populorum  regni. 
And  thirdly,  Ad  defensionem  regni*  For  conservation  of.  l*ws, 
whereby  every  man  enjoyeth  his  owne  in  peace;  for  tuition 
and  defence  of  the  king's  subjects ;  and  for  keeping  the  kings 
peace  in  time  of  sudden  uprores;  and  lastly,  for  defence  of  the 
realme  against  outward  or  inward  hostility. 

Mirror,  cap.  a.         Civitas  et  urbs  in  hoc  differunt,  quod  tncohe  dicuntur  cmtas* 

.sect.  18.  urfa  rerd  complectitur  adtficia ;  but  with  us  the  one  is  com? 

Brittoii,fol.87.    monjv  fcfcen  for  ^  other#     vilieins  sont  coultivers  de  fiefs 

demurrants  in  villages  upland ;  car  de  ville  est  dit  vUleine,  et  de 
boroughes  burgesses,  et  de  cities  citizens* 

Every  borough  incorporate,  that  had  a  bishop  within  time  of 
memory,  is  a  citie,  albeit  the  bishopricke  be  dissolved ;  as  West- 
minster had  of  late  a  bishop,  and  therefore  it  yet  remaines  a 
M"  h  7  R  1  c*ty  ^'  *^ne  burgh  of  Cambridge,  an  ancient  city,  as  it 
Rot.  1.  (which  appeareth  by  a  judiciall  record  (which  is  to  be  preferred  before 
was  in  Anno  ail  others)  where  mos  civitatis  Cantabrigia  is  found  by  the 
Dora.  1 195)  in  oath  of  twelve  men,  the  recognitors  of  that  assise ;  whicfy 
an  Ass.  of  Dar-  (omitting  many  others)  I  thought  good  to  mention,  in  remem- 
roent  foTtSe"  braace  of  my  love  and  duty  alma  matri  academia  Cantabrigia, 
Church  of  St.  Peter's  in  Cambridge. 

There 


Notit  Pari.  7,  and  21,  of  the  preface.  Car.  Rights  of  Elect,  part  2.  page  23$. 
1  Stow's  Survey,  Stripe's  ed.  of  1720,  p.  8  and  10,  of  the  second  appendix,  and 
a  Dougl.  Hist,  of  Cas.  of  Controv.  Elect.  296,  297,  298.  It  is  with  great  plea- 
sure that  we  cite  Mr.  Douglas's  work,  as  it  affords  the  opportunity  of  congra- 
tulating the  student  on  the  accession  of  a  collection  of  excellent  reports  on 
the  law  of  parliamentary  election,  accompanied  with  an  instructive,  historical 
preface,  and  very  judicious  annotations.  This  is  the  only  work  of  the  kind* 
except  one  lately  published  from  Mr.  Glanville's  manuscript ;  and  they  are 
both  particularly  valuable,  on  account  of  their  tendency  to  diffuse  the  know* 
ledge  of  a  branch  of  law,  which  before  was  too*  much  confined  to  the  narrow 
circle  of  a  few  favourites  in  possession  of  the  practice*—  [Note  123.]] 

(3)  This  is  rather  an  unapt  example  of  the  truth  of  lord  Coke's  position;  fot 
'Westminster,  as  we  have  already  stated,  is  not  a  borough  incorporate.  See 
supra,  note  2.  As  to  Westminster's  being  a  city,  it  became  so  by  express  crea* 
tion,  and  not  singly  by  making  it  the  see  of  a  bishop,  however  sufficient  that  of 
itself  mipht  have  been;  the  letters  patent,  which  erected  the  bishopric,  ordain* 
mg,  quod  tota  viUa  nostra  Westmonasterii  extunc  et  deinceps  in  pcrpetttum  sit 
nvttas,  imamque  civitatem  Westmonasterii  vocari.  See  the  letters  patent  in 
i  uurn.  Reform,  page  246,  of  thejtypendix.— [Note  124.]         "  '     '  " 
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There  be  within  England  two  archbishoprickes,  and  twenty* 
three  other  bishoprickes.  Therefore  so  many  cities  there  be ; 
find  Cambridge  and  Westminster  being  added,  there  are  in  all 
twenty-seven  cities  within  this  realme,  and  may  be  more,  than 
ut  this  time  1  can  call  to  memory* 

It  is  not  necessary  that  a  citie  be  a  county  of  itselfe ;  as  Cant" 
bridge,  Ely,  Westminster,  &c.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

"  Counties,"  or  Shires ;  the  one  taken  from  the  French,  the  (post.  168.  a.) 
9ther  from  the  Saxon,  in  Latine  Cornitatus*  Counties  are  cer- 
taine  circuits  or  parts  of  the  kingdome,  into  the  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
there  is  no  land  but  it  is  within  some  county.  And  every  of 
them  is  governed  by  a  yearly  officer,  which  we  call  a  Shire ve: 
which  name  is  compounded  of  these  two  Saxon  words  shire  and 
reve  [1.  e.~\  propositus  or  prafectus  cornitatus.  But  hereof  more 
hereafter  in  his  proper  place  shall  be  spoken.  There  be  in. 
England  forty-one  counties,  and  in  Wales  twelve. 

"  Come  the  burgesses  of  the  parliament  to  the  parliament,  %c"  10  Cq.  123, 124, 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  Vid.  dcvant 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  par  Ha-  Sect.  97.- 
ment,  and  the  commons.   And  againe,  the  lords  are  here  divided 
into  two  sorts,  viz,  spirituall  and  temporall.    And  commons  are 
divided  into  three  parts,  viz.  into  knight3  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroughes ;  the  words 
of  the  writ  to  the  sherife  for  the  election  being,  duos  milites 
glodiis  cinctosmagisidoneoset  discretos  cornitatus  tut,  etde 

C\  1071  qu<*tibet  dvitate  cornitatus  tui  duos  cives,  et  de  t&quolibet 
a  "J  burgo  duos  burgenses  de  discretioribus,  et  magis  stiffici" 
entibus,  $fc.  all  which  have  voyces  and  suffrages  in  par-  vide  Sect.  3. 
liament.  You  shall  reade  in  the  parliament  rolls,  that  (as  hath  (4  Inst.  2.) 
beene  said)  there  is  lex  et  consuetudo  parliament^  quo  qutdem  lex 
qucerenda  est  ab  omnibus,  ignorata  d  mult  is,  et  cognita  £  paucis. 
Of  the  members  of  this  court  some  be  by  descent,  as  ancient 
noblemen ;  some  by  creation,  as  nobles  newly  created ;  some  by 
succession,  as  bishops ;  some  by  election,  as  knights,  citizens, 
and  burgesses. 

'    It  is  called  parliament,  because  every  member  of  that  court 
should  sincerely  and  discreetly  parler  la  ment  (1)  for  the  general 

good 

» 

-  (1)  The  latter  part  of  this  etymology  is  justly  exploded ;  but  it  is  some  ex- 
cuse for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  found  irj 
preceding  authors  of  eminence.  See  Lamb.  Archeion,  in  the  chapter  of  Portia- 
pient,  and  1  Whitl.  on  Parliament,  1 74.  A  learned  writer  of  the  present  time  sug* 
gests,  that  perhaps  parliament  may  be  a  compound  oi  parly  and  ment,  two  Cel* 
tic  Words/  die  former  answering  to  parler  in  French,  and  the  latter  signifying 
abundance,  and  both  together  importing  the  same  as  great  talk  amongst  the. 
Indians  of  North  America-  Barringt.  Obs.  on  Ant.  Stat.  2d  ed»  5$.  But 
though  we  do  not  doubt  that  there  are  two  such  words  in  the  Celtic  language, 
-re  are  scarce  more  satisfied  with  this  derivation  than  with  that  expressed  by 

rd  Coke.  The  opinion  adopted  by  Mr.  Lambard  seems  far  the  most  probable ; 

d  this  is,  that  parliament  is  not  a  compound  word,  but  simply  derived  from  the 

ench  verb  parler,  with  the  addition  of  ment  in  the  termination ;  which  mode  of 
inverting  verbs  into  nouns  as  well  as  into  adverbs,  is  common  in  the  French 

igue.    Lamb*  Archeion,  in  the  chap,  of  Parliament*    A  like  practice  pre- 

f  f  3  vailed 
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from  one  to  another,  bat  by  solemne  livery  of  seisin,  matter  of 

record,  or  sufficient  writing  (a);  but  as  Littleton  here  saith,  that 

by  certaine  private  customes  in  some  burghes  they  are  devisable. 

Kit  now  since  Littleton  wrote,  by  die  statutes  0/32  &  34  H.  8, 

lands  and  tenements  are  generally  devisable  (3)  by  the  last  will 

[1]  VWe  3  Co.    u  writing  of  the  tenant  in  fee  simple,  whereby  the  ancient  [*] 

a*,  Ate  in  B«t*  common  law  is  altered,  whereupon  many  difficult  questions,  and 

Wuul  Baker's   most  commonly  disherison  of  heires(when  the  devisors  are  pinched 

6*Co.  16  &  76.  ^  t*le  mes8enSen  of  death)  doe  arise  and  happen.  But  \u]  these 

8  Co.  84, 85.      statutes  take  not  away  the  custome  to  devise,  (4)  whereofxittfcos 

9  Co.  133.  10  Co.  8a,  83, 84.  1 1  Co.  24.  1  Co.  95.  a.  M  Dier,  4  &  5 
PhU.  &  Mar.  155.  an.  6  Ui*.  DaHson.  Patch  so  Kits,  betwecae  Barber  and  hit 
wife,  plakiiifc,  and  William  Long,  defendant,  in  a  writ  of  partition.  Bendloe't  adjudged. 

(9Co1^  .peaketi: 

devising  is  now  indirectly  exercised  over  these  by  an  application  of  the  doctrine 
of  uses,  similar  to  that  which  was  anciently  resorted  to  in  respect  to  freehold 
lands ;  lor  the  practice  is  to  surrender  to  the  use  of  the  owner's  last  will ;  and  on 
this  surrender  the  will  operates  as  a  declaration  of  the  use,  and  not  as  a  devise 
of  the  land  itself.  See  a  Ro.  Rep.  383.  a  Atk.  37.  Gilb.  on  Uses,  36.  1  Ves. 
095.  a  P.  Wins.  358.  From  this  deduction  it  appears,  that  the  testamentary 
power  is  now  exerciaeable,  either  directly  or  indirectly,  over  land  of  every 
tenure  now  in  use,  and  also  over  every  sort  of  interest  in  land,  which,  not. 
being  fettered  with  intails,  can  be  transferred  by  alienation  taking  effect  ia 
the  owner's  lifetime— [Note  138.] 
(a)  See  fol.  111.  b.  note  1. 

(3)  But  a  statute  made  since  lord  Coke's  time,  requires  a  number  of  forms, 
besides  writing,  in  a  will  of  lands  or  tenements  devisable  by  the  statute  qf  wills ; 
aor  by  the  statute  against  frauds  and  perjuries  a  will  of  such  property  is  void, 
unless  it  is  signed  by  the  testator,  or  by  some  person  for  him  in  his  presence 
and  by  his  direction,  and  is  also  attested  and  subscribed  in  his  presence  by  three 
witnesses.  See  29  Cha.  2.  c.  3.  Also  by  the  last-mentioned  statute  the  same 
forest  ape  required,  as  well  in  devises  by  custom  as  in  those  of  estates  pur  autre 
xne.  But  these  regulations  do  not  extend  to  copyhold  estates  and  terms Jor  years; 
the  statute  of  frauds  and  perjuries,  so  far  as  it  regulates  devises  of  land,  being 
expressly  confined  to  the  three  former  kinds  of  devises.  As  to  copyholds,  a 
devise  of  them  operates  only  as  a  declaration  of  uses  on  the  surrender  to  the 
use  of  the  will ;  and  therefore  if  the  form  required  by  the  surrender,  which  is 
usually  nothing  more  than  a  testamentary  declaration  in  writing,  is  observed,  it 
is  sufficient  without  any  witness ;  and  even  a  nuncupative  will  of  copyholds  wns 
an  effectual  declaration  of  the  uses,  where  the  surrender  was  silent  as  to  the 
form,  till  the  99  Cha.  a,  required  all  declarations  of  trusts  to  be  in  writing.  See 
a  Atk.  37,  and  Barnard.  Ch.  Rep.  9*  In  respect  to  terms  for  years,  they,  falling 
within  the  description  of  personal  estate,  are  disposable  by  will  accordingly* 
But  this  must  be  understood  with  some  distinction.  Thus  if  they  are  terms; 
not  in  gross,  but  vested  in  trustees  to  attend  the  inheritance,  they  so  follow  the 
nature  of  the  latter,  that  if  the  owner  devises  the  land  generally  by  a  will  not 
so  attested  as  to  pass  the  inheritance,  not  even  the  trust  of  the  term  will  pass; 
See  a  P.  Wms.  336.  Also  as  to  terms  in  gross,  though  a  testator  being  pos- 
sessed of  such  may  transmit  them  by  the  same  unsolemn  kind  of  will  as  other 
personalty,  yet  he  cannot  create  them  by  will,  without  observing  all  the  forms 
nsarntinl  to  a  devise  of  real  estate ;  because  the  interest,  in  right  of  which  the 
testator  creates  the  term,  is  real  estate,  and  creating  the  term  is  a  partial 
devise  of  k.  Besides  appointing  new  forms  of  executing  wills  of  real  estate* 
die  29  of  Cha.  2,  prescribes  how  devises  shall  be  revoked. — [Note  139.] 

(4)  Whilst  the  power  of  devising  depended  wholly  on  the  statutes  of  Henrf 
the  eighth,  it  was  frequently  of  importance  to  resort  to  the  custom  of  devising, 
*•  being  moat  beneficial  lor  the  devisee.    The  power  by  custom  might  be  larger 

than 
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speaketh:  for  though  lands  devisable  by  custome  be  holden  by 

knights  service,  yet  may  the  owner  devise  the  whole  land  by 

force  of  the  custome;  and  that  shall  stand  good  against  the  heire 

for  the  whole.   But  the  devise  of  lands  holden  by  knights  service 

by  force  of  the  statutes  is  utterly  void  for  a  third,  and  the  same 

shall  descend  to  the  heire.  If  he  hath  any  lands  holden  by  knights 

service  m  capite,  and  lands  in  socage,  he  can  devise  but  two 

parts  of  the  whole ;  but  if  he  hold  lands  by  knights  service  of  the 

king,  and  not  in  capite*,  or  of  a  meane  lord,  and  hath  also  lands 

in  socage,  he  may  devise  twaparts  of  his  land  holden  by  knights 

service,  and  all  His' socage  lands.    If  he  holds  any  land  of  the 

king  in  capite,  and  by  act  executed  in  his  life-time  he  conveyeth 

any  part  of  his  lands  to  the  use  of  his  wife  or  of  his  children,  or 

payment  of  his  debts,  though  it  be  with  power  of  revocation,  he 

can  devise  by  his  will  [*]  no  more,  but  to  make  up  the  land  so  [*]  6  Co.  17, 

conveyed  two  parts  of  the  whole.    And  if  the  lands  so  conveyed  18,  sir  Edward 

amount  to  two  parts  or  more,  then  he  can  devise  nothing  by  his  Clew's  case. 

will.    But  if  he  hath  land  onely  that  is  holden  in  socage,  then  jjutler^iind"' 

he  may  devise  by  his  will  all  his  socage  land ;  so  as  it  is  apparent,  Eaker'i  caw. 

that  the  benefit  of  the  lords  was  more  carefully  provided  for, 

than  the  good  of  the  heire. 

But  if  a  man,  holding  some  land  of  the  king  by  knights  service  1  o  Co.  80, 81  «> 
in  capite,  convey  two  parts  of  his  land  to  the  use  of  his  wife  for  Leon.  Lovey'* 
life,  now  (as  hath  beene  said)  he  can  devise  no  part  of  the  residue,  ca5e* 
but  yet  he  may  by  his  will  devise  the  reversion  of  the  two  parts  Leon.  Lovey'i 
so  conveyed  to  his  wife :  for  the  intention  of  the  act  is  to  give  case,  and  Butler 
power  to  dispose  of  two  parts  intirely.  &  Baker's  case, 

If  the  devisor  leave  a  full  third  part  of  the  land  immediately  ub,8UPPa* 
to  descend  in  fee  simple  or  in  taile,  he  may  devise  the  other  two 
parts  in  fee  simple.  If  a  third  part  be  not  left,  it  shall  be  made 
up  according  to  the  act.  But  hereditaments,  that  are  not  of  any 
yearely  value,  as  bona  et  cat  alia  felonum  et  Jugitivorum,  waifes, 
estrayes,  and  the  like,  can  neither  be  left  to  descend  for  any  part 
of  the  third  part,  or  devised  as  part  of  the  two  parts.    But  yet  if 

such 

*  See  antefol.  108.  a.  «.  3,  where  Mr.  Hargrove  points  out  the  error  of  considering  a  tenure 
ef  the  long  ut  de  honore  as  not  a  tenure  in  capite. 


than  the  statutory  power ;  the  former  sometimes  enabling  to  devise  the  whole, 
where  the  latter  could  only  be  exercised  over  two  parts.  2  Sid.  153.  There 
was  also  an  essential  difference  between  the  two  powers  in  the  mode  of  execu- 
tion ;  for  a  will  in  writing  was  conceived  to  be  necessary  to  a  devise  under 
the  statutes,  but  a  nuncupative  will  might  be  sufficient  under  the  customp 
2  Sid.  154.  But  these  differences  do  not  now  subsist  any  longer.  As  on  the 
one  hand  the  12  of  Cha.  2,  by  communicating  to  all  freehold  lands  the  qualities 
of  the  tenure  by  common  socage,  has  rendered  the  power  of  devising  the  whole 
under  the  statutes  of  Henry  the  eighth  universal;  so  on  the  other  hand  the 
29  of  Cha.  2,  against  frauds  and  perjuries,  requires  the  same  solemnities  of 
writing,  signing,  and  attestation  to  a  devise  by  custom,  as  to  one  under  the 
statutes.  See  ante  fol.  m.b.  note  1 ,  and  1 1 1 .  a.  note  3.  The  two  powers  of 
devising  being  thus  assimilated,  and  made  for  the  most  part  commensurate,  it 
can  seldom  happen,  that  it  should  be  necessary  to  call  the  power  by  custom 
in  aid ;  though  it  is  possible,  as  where  the  custom  enables  an  infant  of  fourteen, 
or  a  feme  covert,  neither  of  which  is  capable  of  devising  under  the  statutes. 
As  to  the  infant,  see  37  Hen.  6.  5.  Perk.  sect.  504;  2  And.  12.  5  Co.  84 ; 
and  as  to  the  feme  covert,  5  Com.  Dig.  14,  where  it  is  said,  that  by  the  custom 
of  London  she  may  devise  to  her  husband,  but  without  citing  any  authority.— i 
[Note  140.] 
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4  H.  8.  cap.  8.  good  of  the  common  wealth;  which  name  it  hath  alto  in  Sarf- 
r  1 T  tite  d  •«firf(a);  an<*  ^s  name  before  the  Conquest  was  used  in  [a]  the 
Mudoteuend.*  **me  °^ £tfa*"rf  the  Confessor,  William  die  Conqueror,  &c. (3> 
p4ribm.  It  was  anciently  before  the  Conquest  called  michct  sinoth,  ndchd 

«i £.3. lb  60. •.  gemote,  ealsa  uritena  gemote;  that  is  to  say,  die  great  court  or 
Johannes  de  meeting  of  the  king  and  of  all  the  wisemen,  sometime  of  the  king 
^£!£te0H  with  the  counsell  of  his  bishops  nobles  and  wisest  of  his  people. 
Johannis"  This  court  the  Frenchman  called)  let  estates,  or  V assemble  de* 

Pol.  Virgil.  1L  3.  estates.  In  Germany  it  is  called  a  diet.  For  those  other  courts 
tempore  H.  1,  fn  Trance  that  are  called  parliaments,  they  are  but  "ordinary 
In  the tkl*  courte  °*  justice;  and  (as  Paulus  Jovius  afBnneth)  were  first 
(Doct.  &  established  by  us* 

Siud.  164*    3  Inst  135. 179.    4  Inst.  53.) 

The  king  of  England  is  armed  with  divers  councils,  one 
whereof  is  called  commune  concilium,  and  that  is  the  court  of  par- 
liament, and  so  it  is  legally  called  in  writs  and  judiciall  proceed- 
ft]  Bracton,       ings  commune  concilium  regni  Anglia.  And  another  is  called  [4] 
Re  '*  1*080*      ^nagnum  concilium  :  this  is  sometime  applied  to  the  upper  house 
gu  '      *       of  parliament,  and  sometime  Out  of  parliament  time  to  the  peeres 
of  the  realme,  lords  of  parliament,  who  are  called  magnum  con* 
ft]  97  Aug.        cilium  regis ;  for  the  proofe  whereof  take  one  [c]  record  for  many 
6H«4-  in  the  fifth  yeare  of  king  H.  4.  at  what  time  there  was  an  exchange 

made  betweene  the  king  and  the  earle  of  Northumberland,  where* 
by  the  king  promised!  to  deliver  to  the  earle  lands  to  the  value, &c« 
per  advice  et  assent  des  estates  de  son  realme  et  de  son  parliament 
(parensi  que  parliament  soil  devant  le feast  de  St.  Lucy  J  ou  auter- 

went 

vailed  in  the  formation  of  the  Roman  language ;  and  thence  the  true  source  of 
derivation  for  testamentum,  and  other  similar  Latin  words ;  though  an  injudicious 
desire  to  render  them  more  significant  and  expressive  of  the  qualities  of  the 
subjects  to  which  they  are  applied  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  etymology,  like  that  now  so  properly 
rejected  in  the  instance  of  the  word  parliament.  This  false  taste  in  respect  to 
etymology  is  of  a  very  ancient  date ;  nor  were  lord  Coke  and  his  cotemporaries 
more  chargeable  with  it  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepting  even  Cicero*  See  Menag.  Jur.  Civil.  Anion, 
cap.  39,  particularly  in  his  observations  on  the  word  testamentum,  and  TavL 
Elem.  Civ.  L.  7.  See  also  Atk.  on  Pow.  Pari.  fo.  ed.  p.  18,  and  1  Ralp. 
Use  and  Abuse  of  Pari.  3.  It  seems  to  have  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  definition  of  the  subject 
to  which  a  word  is  applied ;  two  things  quite  distinct  in  their  nature,  though 
if  frequently  happens  that  they  reflect  light  on  each  other. — [Note  125.] 
-  (2)  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scot- 
land before  the  union  of  the  two  kingdoms  in  the  reign  of  queen  Anne,  and 
of  the  change  made  by  the  establishment  of  one  parliament  tor  Great  Britain, 
see  the  Treatise  on  the  Laws  of  Election  for  Scotland,  with  which  Mr.  Wight 
bath  lately  obliged  the  public. — [Note  126.] 

(3)  Mr.  Lambard  guesses,  that  the  word  parliament  was  introduced  here 
soon  after  the  Conquest.     He  cites  Westminster  the  first  as  the  most  ancient 
statute  in  which  he  had  observed  the  word  to  be  used ;  though  from  &  passage 
in  the  statute  of  Edward  the  second,  mentioning  parliaments  in  the  timesof  that 
king's  progenitors,  he  infers,  that  the  word  had  been  adopted  several  reign' 
before.    Lamb.  Archeion,  cap.  Parliament,  and  Westm.  1.  3  E.  1,  and  Articui 
Cleri,  9  E.  3.  One  of  Mr.  Prynne's  arguments  against  the  great  antiquity  of  d? 
modus  tenendiparliamentum  is  the  frequent  use  of  the  word  parliament,  he  insis 
ing,  that  it  was  never  applied  to  denote  the  great  council  of  the  nation  in  any  < 
our  ancient  .records  or  writings  prior  to  the  reigo  of  rfen.  3.    See  Pryn.  0 
4  «wt.  3.    See  further,  Brad.  Intooduct.  to  Engl.  Hist.  71.— [Note  1 27.J 
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mod  per  advice  de  son  ground  counceU,  et  outers  estates  de  son 
realme,  que  It  royferra  assembler  devant  le  dit  feast,  in  case  que 
leparlement  ne  soft.  And  herewith  agreeth  the  act  of  parliament 
in  37  E.  3.  cap.  18,  where  it  is  said,  before  the  chancellor,  trea- 
surer and  great  councell.  (4)  Thirdly  (as  every  roan  knoweth), 
the  king  hath  a  privy  councell  for  matters  of  state ;  (as  for  ex- 
ample) [d]  Henrtcus  de  BeUomonte  baro  de  magno  et  de  privato  M  In  &**• 
concilio  regis  juratus,  and  many  others  before  and  after.     The  J™*'  * 

fourth  councell  of  the  king  are  his  judges  of  the  law  for  law  /7  c'0. 36.) 
matters ;  and  this  appeareth  frequently  in  our  [e]  bookes ;  and  [c]  43  a**.  15. 
must  be  intended,  when  it  is  spoken  generally  by  the  councell,  it  »7  H.  6.5. 
is  to  be  understood  secundum  subjectam  materiam ;  for  example,   l  R:  3-  >  1  • 
if  it  be  legall,  then  by  the  kings  councell  of  the  law.  viz.  his  %*&**•  W* 
judge.(5).  it;* 

39  K.  3.  35.    3  Ais.  15.  19  E.  3.    Judgement,  174.  W.  1.  ca.  1.  Lestat.  de  Templar, 
j  6  R.  a.    Scat,  de  Praunanire,    Bee  the  Mine  published  by  Mr.  Lambard. 

Now 

■  ■■  ■--  ■ 

(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parliament,  Mr* 
Tyrrel  contends,  that  anciently  commune  consilium  sometimes  denoted  an  assem- 
bly distinct  from  parliament,  and  one  composed  of  fewer  persons ;  and  particu- 
larly, that  the  commune  consilium,  mentioned  in  the  clause  of  king  John's  Magna 
Charta,  about  assessing  escuage,  which  enumerates  only  archbishops,  bishops, 
abbots,  counts,  and  the  greater  barons,  was  of  this  sort.  Tyrr.  Biblioth.  Politic. 
31 1.  314. — See  Hale's  Jurisd.  of  Lords  of  Pari.  c.  a.  p.  8— [Note  is8.] 

(5)  Lord  Coke  in  another  place  repeats  the  expression  w&tjbr  matters  of 
law  the  judges  are  the  kings  counsel.  Post.  304.  a.  But  he  omits  explaining 
whether  they  are  so  called  on  account  of  their  judicial  opinions  in  the  king's 
courts,  of  their  opinions  in  parliament  when  advised  with  by  the  lords,  or  any 
extra-judicial  opinions  the  king  may  be  entitled  to  demand  from  them.  As  to  the 
latter,  they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour  in  the 
great  case  of  Commendams  in  the  reign  of  James  the  first,  when  the  king 
severely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro* 
ceeding  in  a  cause  concerning  the  prerogative,  till  they  were  consulted  by  ninth 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for 
having  remonstrated  against  the  king's  command;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke  bluntly  refused 
cither  to  retract  or  apologize.  See  lord  Coke's  life  in  the  Biograph.  Britan. 
One  thing  much  relied  on  by  those  who  justified  the  king's  order,  was  the  oath  of 
the  judges,  which  is  printed  in  the  statute-book  as  a  statute  of  Edward  the  third, 
and  expressly  requires  them  to  counsel  the  king  in  his  business*  See  18  E.  3* 
stat.  4.  But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  in- 
deed very  properly ;  for  it  lias  not  the  least  resemblance  of  a  statute,  being 
■imply  the  form  of  an  oath.  3  Inst.  146.  324.  However,  it  must  be  admitted, 
that  there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their 
giving  their  opinions  extra- judicially.  Several  of  these  instances  are  referred  to 
in  the  Reports  of  lord  Fortescue,  who  endeavours  to  show,  that  even  in  the  case 
of  ship-money  the  extra-judicial  opinion  first  given  was  condemned,  not  because 
it  was  extra-judicial,  but  because  it  was  grossly  contrary  to  law.  Fortes.  Rep* 
386.  389*  Rushw.  vol.  3.  Append,  aia.  Some  instances  of  such  consulta- 
tions have  happened  since  the  Revolution,  particularly  some  few  years  after,  in 
sir  John  Fenwick's  case,  and  in  the  reign  of  George  the  first,  when  it  was  made 
a  Question  whether  the  education  and  marriage  of  the  prince  of  Wales's  children 
belonged  to  the  king  or  to  their  father,  and  still  more  recently  in  the  case  of 
admiral  Byng  during  the  last  reign.  See  Fortesc.  Rep.  385.  But  however 
numerous  and  strong  the  precedents  may  be  in  favour  of  the  king's  extrayudi- 
siaUff  consulting  the  judgesxm  questions  in  which  the  crown  is  interested,  it  is  a 
right  to  be  understood  with  many  exceptions,  and  such  as  ought  to  be  exercised 

.*.p  4.     *  with 
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u  During  the  coverture"  That  Is,  during  die  continuance  of 
the  marriage.  For  to  cover  in  English  is  tegere  in  Latins  and 
is  so  called,  for  that  the  wife  is  sub  potentate  vki,  and  she  o 
disabled  to  contract  with  any  without  trie  consent  of  the  husband. 

M  Br»ctont       [c]  Omnia,  quae  sunt  uxoris,  sunt  ipsius  viru    Non  habd  uxor 

&"•»•«•'*•      pottstattm  sLi,  ,ed  vir.  *^ 

"  One  person  in  thekno."  Vir  et  uxor  sunt  quasi  unica  pertm, 
Idem,  lib.  5.  quia  caro  una,  et  sanguis  unus.  Res  licH  sit  propria  uxom,  «r 
/iTik  5  "P"25*  tatnen  ejus  custos  cum  sit  caput  mulieris. 
Cro.  EU«.  no.  *f  Cestuv  que  use  had  devised  that  his  wife  should  sell  his  bud, 
Plowd.  41 4.)  '  ai*d  made  her  executrix  and  dyed,  and  she  tookeanother husband, 
10  H.  7.  so*        she  might  sell  the  land  to  lier  husband,  for  she  did  it  in  ate 

droit,  and  her  husband  should  be  in  by  the  devisor  (6). 

"By  his  testament?    Testamentum  is  (as  is  said  before)  ttstaho 
mentis  (7),  and  is  favourably  to  be  expounded  according  t» 
the  meaning  of  the  testator.   In  contractions  berugna, 
"^  in  testamentis  benignior,  in  restitutionibus  bemgnis-  PllS."] 

a  interpretatiojactenda  est.  |_  b.  J 


svma 


u  To  his  totfe*     And  Littleton  himselfe  yieldeth  the reasoa; 
4  E.  a.  tit.    rjj  because  the  devise  doth  not  take  effect  till  after  die  decease 
W  44AsL3p  36    °^ ^e  devisor.     And  m  80me  M  places  the  custome  is geoeraBi 
44  E.  3.  33-     18  E.  3.8.  ** 


K 


(6)  Ace.  post.  187.  b.    It  is  agreed  in  the  books,  that  a  wife  may,  without 
her  husband,  execute  a  naked  authority,  tohether  given  before  or  after  ccnatot* 
and  though  no  special  words  are  used  to  dispense  with  the  disability  of  cover- 
ture :  and  in  the  case  put  by  lord  Coke  the  devise  gives  no  more.    The  rale  tf 
the  same,  where  both  an  interest  and  an  authority  Baas  to  the  wife,  if  the  autho- 
rity is  collateral  tcfancT  doihTJdl  fhiw  lrun  Uie  interest;  because  then  the  two 
are  as  unconnected  as  if  they  were  vested  in  different  persons.     See  1  Ves.  157* 
1  Ch.  Ca.  17.  a  Freem.  91.  Wing.  156.  Amb.  467. 473.  1  Ves.  23. 305.  3B& 
P.  C.  308.  2  Ves.  191.  Com.  Rep.  496.  Rep.  temp.  Finch,  346.  Astooafca* 
covert  may  without  her  husband  convey  lands  in  execution  of  a  mere  vomer  or 
authority,  so  may  she  with  equal  effect  in  performance  of  VLCondituw>  where  land 
is  vestea  in  her  on  condition  to  conveyto  others.  ^WTJoTT^,  1 38.   The  reason 
why  in  these  instances  the  wife  may  convey  without  her  husband,  seems  to  be, 
that  he  can  receive  no  prejudice  from  her  acts,  but  a  great  one  might  arise  to 
others,  if  his  concurrence  should  be  essential.     Yet  if  the  legal  estate  of  lamb 
is  vested  in  a  married  woman  on  trust  for  another,  some  hold  that  she  cannot  past 
it  to  cestui  que  trust,  unless  the  husband  joins ;  and  therefore  that  if  she  as 
feoffment  or  fine  without  him,  the  first  will  be  void,  the  latter  voidable.  This 
the  opinion  of  judge  Jones  in  the  case  of  Daniel  and  Upley ;  but  the  judges 
Whitlock  and  Dodridge  dissented  from  Jones,  and  held,  that  the  husband** 
joining  was  not  any  more  requisite  than  in  the  other  cases.  W.  Jo.  1 37.  Perhaps 
however  Jones's  opinion  may  be  most  conformable  to  strictly  legal  doctrine ;  and 
his  thus  distinguishing  a  trust  from  a  power  and  a  condition  may  be  accounted 
for.    Trusts  are  properly  the  subjects  of  consideration  for  the  courts  of  equity 
only ;  and  though  in  them  the  legal  estate  is  made  subservient  to  the  trust,  yet 
the  courts  of  law  take  notice  of  trusts  for  very  few  purposes,  nor  will  it  be  easy 
to  find  an  authority  for  departing  from  any  rule  about  the  effect  of  legal  con- 
veyances, merely  in  respect  of  their  being  a  performance  of  trusts.  See  further 
as  to  acts  by  a  feme  covert  without  her  husband,  under  the  titles  Baron  and 
Feme,  Executor  and  Administration,  in  the  Abridgments. [Note  143-1 

(7)  See  the  note  on  this  sort  of  etymology  in  fol.  1  id.  a. 
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that  be  may  devise  any  lands,  &c.  in  some  [/]  places  lands  onely  r/JBrittoMfi* 
which  the  devisor  purchased ;  in  some  places  that  he  may  devise 
any  estate ;  in  some  places  for  life  onely,  &c. 

But  albeit  the  last  will  doth  not  take  effect  untill  after  his  de- 
cease, yet  if  a  feme  covert  be  seised  of  lands  in  fee,  she  cannot 
devise  the  same  to  her  husband,  because  at  the  making  of  her 
will  she  had  no  power,  being  sub  potentate  viri9  to  devise  the 
same ;  and  the  law  intendeth  it  should  be  done  by  coertion  of 
her  husband. 

"Divers  testaments."    For  voluntas  testatoris  est  ambulatoria  aH.5.  8. 

usque  ad  mortem  (as  hath  beene  said  before)  and  the  latter  will  *  R*  3-  »*• 

doth  countermand  the  first.    And  it  is  truely  sayd,  that  the  fiist  fcro^am  9o. 

grant  and  the  last  will  is  of  the  greatest  force.  ft^"%  fiJJ.) 

" Divers  devises,  fyc"  Here  by  (SfC.)  is  to  be  understood  as 
well  devises  of  chattels  reall  or  personally  as  of  freehold  and 
inheritance :  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last  devise  taketh  place.  Cum  duo  inter  se 
pugnantia  reperiuntur  in  tesiamento,  ukimum  ratum  est(i). 


Sect.  169. 


A 


LS09by  such  custome  a  man  may  devise  by  his  testament,  that  his 
executours  may  alien  and  sell  the  tenements  that  he  hath  in  fee  simple, 
far  a  certaine  sum,  to  distribute  for  his  soule(2).   In  this  case,  though  the 

devisor 


(1)  There  is  a  great  contrariety  in  the  books,  on  the  effect  of  two  inconsistent 
devises  in  the  same  will.  Some  hold  with  lord  Coke  that  the  second  devise  re* 
vokes  the  first.  Plowd.  541 . 3  A  tk.  374.  Others  think,  that  both  devises  are  void 
on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
greatest  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties. 
The  authorities  for  and  against  lord  Coke's  opinion  are  well  collected  and 
arranged  in  a  note  in  the  English  edition  of  Plowden.  See  page  541. — Also 
amongst  those  who  think  that  both  devises  shall  operate,  there  is  some  difference 
as  to  die  manner  in  which  the  two  devisees  ought  to  take.  In  some  of  the  old 
books  it  is  said  generally  that  there  shall  be  a  join-tenancy.  But  according  to 
the  modern  opinion,  ana,  as  it  seems,  the  best,  there  will  be  a  join-tenancy  or  a 
tenancy  in  common,  according  to  the  words  used  in  limiting  the  two  estates ; 

St  which  we  presume  it  is  meant,  that  if  the  two  estates  given  by  the  will  have 
e  unity  or  sameness  of  interest  in  point  of  quantity  essential  to  a  join -tenancy, 
the  deviBees  shall  be  join-tenants,  but  otherwise  shall  be  tenants  in  common. 
See  3  Atk.493 — [Note  144.] 

•  (*)  The  distribution  here  meant  probably  was  giving  money  to  the  church 
to  have  masses  for  the  testator's  soul ;  a  superstition  very  common  in  the  time 
of  Littleton,  and  then  not  inconsistent  with  any  law.  Afterwards  indeed  uses 
and  trusts  of  land  for  such  purposes  were  restrained  by  the  33  of  Men.  8.  c.  10, 
commonly  called  the  statute  of  superstitious  uses,  though  not  wholly,  the  statute 
allowing  them  if  they  were  not  appointed  for  more  than  twenty  years,  and 
without  any  limitation  of  time  in  the  instance  of  cities  and  towns  corporate 
having  customs  to  devise  in  mortmain.^  But  now  we  apprehend,  that,  inde- 
pendently of  the  statute  of  Henry  the  eighth,  devises  of  this  kind  could  not 
nave  effect;  for  either  they  would  be  void  by  the  mortmain  statutes,  or,  when 
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devisor  die  seised  of  the  tenements,  and  the  tenements  descend  unto  his  heire ; 
yet  the  executors,  after  the  death  of  the  testator,  may  sell  the  tenements  so 
devised  to  them,  and  put  out  the  heire,  and  thereof  make  a  feoffment; 
alienation  and  estate  by  deed,  or  without  deed,  to  them  to  whom  the  sale  is 
made.  And  so  may  ye  here  see  a  case,  where  a  man  may  make  a  lawful 
estate,  and  yet  he  hath  nought  in  the  tenements  at  the  time  of  the  estate. 
made.  Ana  tie  cause  is,  for  that  the  custome  and  usage  is  such  (1).  For 
a  custome,  used  upon  a  certaine  reasonable  cause,  depriveth  the  common 
law  (Quia  consuetudo,  ex  certa  causa  rationabili  usitata,  privat  com- 
munetn  legem). 

"  rpHA  T  his  executours  may  alien  and  sell  his  tenements"  And 
that,  which  in  Littletons  time  a  man  might  doe  by  custome, 
34  II.  8.  cap.  1.  in  some  particular  places,  he  may  now  doe  by  the  statutes  of  3a 
34  H.  8.  cap.  5.  and  34  H.  8.  generally.  , 

w 

"  The  executors,  after  the  death  of  the  testator,  may  setL"  Here 
it  appeareth,  that  the  executors  having  but  a  power,  as  Littleton 
49  E.  3. 16.  putteth  the  case,  to  sell,  they  must  all  joyn  in  the  sale.  Then 
99  A»s.  17.  put  the  case,  that  one  dies,  it  is  regularly  true,  that  being  but  a 
39  A«.  17.  bare  authorise,  the  survivors  cannot  sell.  But  if  a  man  deviseth 
9  *H*!l94'  «  his  land  to  A.  for  terme  of  life,  and  that  after  his  decease  his 
14  H.  8.  e!"  !  lands  shall  be  sold  by  his  .executors  generally,  (as  Littleton  here 
30  H.  8.  tit.  putteth  his  case)  and  make  three  or  foure  executors,  and  during 
Devise,  Br.  31 .  the  life  .of  A*  one  of  the  executors  dieth,  and  then  A.  dieth,  4he 
Jfi^ff"0^'17^'  other  two  or  three  executors  may  sell,  because  the  land  could  not 
1  Ro.  Abr.  338.  ^  *°^  before,  and  the  pi u rail  number  of  his  executors  remaine. 
Mo.6i,6a.  147!  ^ut  if  they  bad  beene  named  by  their  names,  as  by 
Cro.Cl1a.38a.)  /.  S.  L  N.  I.  D.  and  /.  G.  his  executors,  &*  then  in  pi  1371 

that  case  the  survivors  could  not  sell  the  same,  because  I  o  j 
1  Co.  173.)  the  words  of  the  testator  could  not  be  satisfied ;  and  I 
•]  Hill.  a6  El.  myself  knew  this  case  adjudged.  [*]  A  special!  verdict  was 
Pter.  vj"ccnt  &  found,  that  A.  was  seised  of  certaine  lands  in  fee,  and  devised  the 
King's  Bench.  8ame  m  taile ;  and  if  the  donee  died  without  issue,  that  his  said 
(Cro.  £lis.  a6.  land  should  be  sold  by  his  sons  in  law,  he  in  truth  having  five  sons 
1  Leon.  1185.  in  law.  One  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
Mp  *£"  a^er  ^e  ^0Dee  dyed  without  issue,  and  then  the  foure  of  the 

Cro°Cha  38s.    80nnes  m  *aw  ■old  the  land,  and  it  was  adjudged  that  tlie  sale  was 
*  R0.Abr.328.)  sg°°d>  because  they  were  named  generally  by  his  sonnes  in  law, 

and  the  lands  could  not  be  sold  by  them  all ;  and  the  words  of  the 
will  in  a  benigne  interpretation  are  satisfied  in  the  plurall  number* 
39  Au.  p.  17.  albeit  that  they  had  but  a  bare  authority:  but  if  they  had  been 
4£Hs.Dier,aio.  particularly  named,  it  had  been  otherwise.  But  if  a  man  de- 
°3  Eli*.  Dier.  viseth  lands  to  his  executors  to  be  sold,  and  maketh  two  executors* 
aaElis  Ro  *  and  the  one  dieth,  yet  the  survivor  may  sell  the  land ;  because  aa 
1307,  in  Com-  *he  state,  so  the  trust  shall  survive;  and  so  note  the  diversity 
muni  Banco,  and  so  resolved  in  Vincent's  case.    1  Sid.  6.    Post.  1 18.  b.  936.  a.  315.  b.) 

betweene 
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not  within  the  reach  of  any  of  them,  would  be  deemed  superstitious  by  our 

courts  of  equity ;  which  would  therefore  direct  the  money  to  be  applied  to 

some  use  really  charitable,  at  the  court's  discretion ;  or,  should  the  determined 

cases  not  be  thought  strong  enough  to  warrant  the  exercise  of  a  discretion  so 

large,  would  consider  the  devisee  as  a  trustee  for  such  as  would  be  entitled  if 

there  was  no  devise.  See  the  cases  referred  to  in  Vin.  Abr.  Charitable  Uses*  £>* 
— [Note  145.3 

(1)  4c.  in  L.  and  M. 
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J>etweene  a  bare  trust,  and  a  trust  coupled  with  an  interest    In 

both  those  cases  the  executors  may  [a]  sell  part  of  the  land  at  Mi  Co.  173. 

one  time,  and  part  at  another,  as  they  may  finde  purchasers.       mDigges's  case. 

In  Littleton  s  case  admit  that  one  executor  had  refused  to  sell, 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  cleare  that 
the  others  could  not  sell.  But  now  by  the  statute  [61  of  21  H.  8.  lbl  ai  H.  8, 
it  is  provided,  that  where  lands  are  willed  to  be  sold  by  execu-  CiiP*  ** 
tors,  that  though  part  of  them  refuse,  yet  the  residue  may  sell. 
And  albeit  the  letter  of  the  law  extendeth  only  where  executors 
have  a  power  to  sell,  yet  being  a  beneficiall  law,  it  is  by  construc- 
tion extended  where  lands  are  devised  to  executors  to  be  sold. 
Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other  (1  Leon,  60.) 
make  sale  to  him  that  refused,  because  he  is  party  and  privy  to  Tr.  97  H.  8,  in 
the  last  will,  and  remains  executor  still.     Mine  advice  to  them  p.e  Common 
that  make  such  devises  by  will,  to  make  it  as  certaine  as  they  Bendloe's  fte- 
can,  is,  that  the  sale  bee  made  by  his  executors,  or  the  survivors  port. 
or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so  many  (1  Rol.  Abr. 
of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like.  3*9*    1  l*on, 
And  it  is  better  to  give  them  an  authority  than  an  estate ;  unlesse     7* a*5' ' 
his  meaning  be,  they  should  take  the  profits  of  his  lands  in  the 
meane  time  ;  and  then  it  is  necessary  that  he  deviseth,  that 
the  meane  profits  till  the  sale  shall  be  assets  in  their  hands,  for 
otherwise  they  shall  not  be  so.    But  hereof  thus  much  shall 
suffice  (2). 

(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  about 
the  effect  of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a 
variety  of  observation. — He  first  supposes,  that  such  a  devise  passes  no 
interest  or  estate  to  the  executors,  but  merely  a  power  or  authority ;  and 
thence  he  infers,  that,  like  common  naked  authorities,  it  will  not  survive. 
1  Br.  Ch.  Ca.  136.  Pow.  Dev.  303.  Swin.  390.  But  these  positions  seem 
at  least  controvertible,  having  been  expressly  contradicted  by  decisions  since 
lord  Coke's  time :  and  though  both  should  be  admitted  to  be  true  in  point  of 
law,  they  would  not  avail  in  a  court  of  equity ;  as  this  jurisdiction,  notwith- 
standing the  extinction  of  the  power  at  law,  would  compel  its  execution  in 
favour  of  those  for  whose  benefit  the  power  was  given.  As  to  the  powers  not 
surviving  for  want  of  an  interest,  lord  Coke  himself,  both  here  and  in  other 
places,  concedes,  that  if  one  devises  lands  to  be  sold  by  his  executors,  an  interest 
will  pass.  See  post.  181.  b.  236.  a.  Now  such  a  devise  so  resembles  devising 
that  executors  shall  sell  the  land,  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refinement ;  such  as  rather 
consists  in  the  formal  arrangement  of  words,  than  of  any  thing  substantial; 
But  the  subtlety  of  the  distinction  is  not  the  only  objection  to  it ;  lord  Hale, 
whilst  he  was  chief  baron  of  the  exchequer,  referring  to  a  case,  in  which  it  was 
adjudged  against  the  distinction.  Hardr.  419.  However,  it  has  been  adopted  in 
cases  since  the  first  publication  of  the  Coke  upon  Littleton.  Thus  in  the  case  of 
Lovell  and  Barnes,  in  the  1 2th  of  Charles  the  first,  though  the  judges  held  that 
such  a  power  of  selling  given  to  two  executors  survived,  yet  they  disavowed 
founding  themselves  on  the  will's  passing  an  interest.  See  W.  Jo.  352,  and 
Cro.  Cha.  382.  Kay,  even  in  a  case  of  much  later  date,  lord  chancellor  King 
acted  as  if  he  deemed  the  distinction  settled  at  law ;  for  he  directed  the 
heir  to  join  in  a  sale,  in  which  his  concurrence  would  otherwise  have  been 
unnecessary.  See  Yates  and  Compton,  2  P.  Wms.  308.  In  respect  to  the 
operation  of  such  a  devise,  considered  as  mere  authority,  the  strict  notion  about 
naked  powers  is  certainly  with  lord  Coke;  and  some  of  the  old  books,  besides 

hose  cited  by  him,  very  much  favour  its  application  to  the  case  of  executors. 

"7.  119.  ed..i688,  the  case  m  marg.  and  Mo.  61.    But  there  are  some 

g  g  3  respectable 
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49  B.  3. 16.  «  And  thereof  make  a  feoffment?    For  albeit  the  executors  in 

38  Ast.  3.  iifjg  cage  nave  no  estate  or  interest  in  the  land,  but  only  a  bait 

i3E.£ifevisc,3,  an^  naked  power,  yet  this  feoffment  amountetb  to  an  alienation; 

1 4  H .  8. 1  o.  to  vest  the  land  in  die  feoffee,  aa  it  appeareth  here,  and  the  feoffee 

15  H.  7.  ia.  b.  shall  be  in  by  the  devisor. 

(9  Co.  77.*)  «By 

respectable  authorities  the  other  way :  for  Perkins  is  of  opinion,  that  the  power 
of  selling  may  be  exercised  by  the  surviving  executor ;  and  Brook  infers  the 
same  doctrine  to  be  the  point  adjudged  in  a  case  of  Edward  the  third ;  and 
further,  it  was  held  accordingly,  by  three  Judges  in  the  reign  of  Charles  the 
first,  on  a  reference  to  them  out  of  chancery.     Perkins,  sect.  550.  Bro.  Abr. 
Devise,  50.  and  the  case  of  Lovell  and  Barnes,  Cro.  Cha.  38a.  W.  Jo.  353* 
This  latter  opinion  seems  most  likely  to  conform  to  the  meaning  of  a  will  in 
cases  of  this  sort ;  for  it  can  scarcely  be  imagined,  that  a  testator,  when  he 
intrusts  his  executors  with  a  power  of  selling  land,  should  mean  to  have  those 
for  whose  benefit  he  directs  the  sale  disappointed  by  the  death  of  one  of  the 
persons  invested  with  an  authority,  which  the  survivor  is  equally  capable  of 
executing.     Perhaps  too  it  may  be  possible  to  justify  the  opinion,  by  proving 
a  power  of  selling  thus  given  to  executors  to  be  something  more  than  die  case 
of  a  naked  power.    Where  a  naked  power  is  vested  in  two  or  more  nominatim, 
without  any  reference  to  an  office  in  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it  without  doubt  would  be  a  contradiction  of  the  general  rule 
to  allow  the  power  to  survive.     But  where  a  power  of  selling  is  given  to 
executor**  or  to  persons  nominatim  in  that  character,  it  is  not  wholly  irrecon- 
cilable with  the  rule  to  deem  a  surviving  executor  a  person  within  the  de- 
scription ;  for  by  the  death  of  one  executor  the  whole  character  of  executors 
becomes  vested  in  the  survivor,  and  the  power  being  annexed  to  the  executors 
ratione  officii,  and  the  office  itself  surviving,  why  should  not  the  power  annexed 
to  it  also  survive,  as  well  as  where  it  survives  by  reason  of  being  coupled  with 
an  interest  ?    This  manner  of  accounting  for  the  opinion,  that  a  power  of 
selling  annexed  to  an  executorship  may  survive,  is  only  a  conjecture,  hazarded 
for  the  sake  of  reconciling  a  particular  case  with  a  general  rule ;  the  reasons 
which  influenced  those  who  adopted  the  opinion  not  appearing  in  any  book 
we  have  seen.    However,  the  conjecture  is  agreeable  to  the  manner  in  which 
lord  Hale,  in  a  manuscript  note  on  a  Coke  upon  Littleton  we  have  been 
favoured  with,  is  represented  to  have  considered  the  power  as  surviving  when 
given  to  two  executors,  as  in  the  case  of  Lovell  ana  Barnes.     The  words  of 
the  note  are  these ;  Hale,  chief  baron,  says  it  is  so,  because  they  were  to  sell  by 
reason  officii ;  yet  the  law  stands  that  authorities  shall  not  survive;  and  perhaps 
it  had  been  otherwise,  if  he  had  ordered  his  land  to  be  sold  by  A.  ana  J3.  not 
being  named  executors,  and  one  of  them  had  died, for  that  seems  to  be  a  personal 
trust*    The  conjecture  also  receives  great  countenance  from  some  books,  in 
which  it  is  said,  that  such  a  power  of  selling  given  to  executors  shall  pass  to 
their  executors  and  administrators ;  for  if  an  authority,  not  being  coupled  with 
an  interest,  becomes  transmissible  in  the  way  of  succession  in  infinitum  till 
executed,  by  reason  of  its  being  given  to  executors,  much  more  may  it  survive 
for  a  like  reason.    Kelw.  44.    2  Brownl.  194.    If  indeed  the  doctrine  in  the 
books  we  refer  to  is  well  founded,  it  will  prove  a  power  of  selling  land  given  to 
executors  capable  both  of  transmission  and  survivorship.    But  whether  lord 
Coke's  notion  of  the  power  not  surviving,  or  the  opposite  one,  most  conforms 
to  strictness  of  law,  is  not  now  of  any  great  importance ;  as  such  a  power,  though 
extinct  at  law,  would  certainly  be  enforced  in  equity*   This  has  long  been  th$ 
practice  of  our  courts  of  equity ;  these  rightly  deeming  the  purpose  for  which 
the  testator  directs  the  money  arising  from  the  sale  to  be  applied,  to  be  the 
substantial  part  of  the  devise,  and  the  persons  named  to  execute  the  power  of 
selling  to  be  mere  trustees ;  which  brings,  the  case  within  the  general  rule  of 

equity, 
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u  By  deed  or  without  deed"   And  therefore  if  by  the  custome  19  H.  6. 
a  man  deviseth,  that  a  reversion  or  any  other  thing  that  lyeth  in  (1  Leon.  31.) 
grant  shall  be  sold  by  the  executors,  they  may  sell  the  same 
without  deed  (3) ;  for  the  vendee,  shall  be  in  by  the  devisor,  and 
not  by  the  executors,  as  hath  beene  said. 

"  Consuetudo  ex  certa  caus&  rationabiliusitataprivat  communem 
legem"  Quia  consuetudo  contra  rationem  introducta  potius  usur- 
patio  quhm  consuetudo  appeUari  debet*  Consuetudo  prascripta  et 
legitima  vincit  legem, 

"  Privat  communem  legem"    For  no  custome  or  prescription'  4  E.  4« 4« 
can  take  away  the  force  of  an  act  of  parliament  (4) :  and  therefore  1 1  **•  4 •  7- 
Littleton  materially  speaketh  here  of  the  common  law.  j^H  g  13^' 

9  H.  & 56.    8H.7.4.    8  Eli*.  Dier,  347.    (a  Roll.  Abr.  a66.    4  Inst.  374. 398. 3034' 

Sect. 


equity,  that  a  trust  shall  never  fail  of  execution  for  want  of  a  trustee,  and  that' 
if  one  is  wanting  the  court  shall  execute  the  office.  The  relief  is  administered 
by  considering  the  land,  in  whatever  person  vested,  as  bound  by  the  trust,  and 
compelling  the  heir,  or  other  person  having  the  legal  estate,  to  perform  it* 
There  are  many  printed  precedents  of  thus  executing  not  only  powers  actually 
extinct  at  law,  or  supposed  to  be  so,  but  also  such  as,  in  point  of  law,  either 
for  want  of  the  will's  naming  by  whom  they  should  be  executed,  or  because 
those  named  had  died  before  the  testator,  never  could  exist  or  take  effect* 
Some  of  these  precedents  are  as  early  as  the  reign  of  Charles  the  first,  Sea. 
Locton  and  Locton,  2  Freem.  136,  and  1  Cha.  Cas.  179.  Garfootand  Garfoot, 

1  Cha.  Cas.  35.  Gwilliam  and  Rowel,  Hardr.  204.  Pitt  and  Pelham,  2  Freem.  134, 
3  Cha.  Rep.  283,  and  1  Cha.  Cas.  176.  T.  Jo.  25!  1  Lev.  304.  See  also 
Max.  of  Eq.  57,  and  Vin.  Abr.  Devise,  Q.  e.  and  S.  e.  Nor  do  the  courts  of 
equity  appear  ever  to  have  confined  this  relief,  as  they  certainly  do  many  kinds 
of  aid,  to  persons  of  particular  and  favoured  descriptions,  such  as  wife,  chil- 
dren, or  creditors ;  for  though  in  some  of  the  old  cases,  the  persons  relieved 
were  of  one  or  other  of  these  descriptions,  yet  in  others  nearly  of  the  same 
time  the  parties  are  not  stated  to  have  fallen  within  either  of  them ;  and  we 
have  not  neard  of  any  case,  in  which  relief  has  been  refused  on  that  account. 
See  Locton  and  Locton  already  cited,  and  the  case  of  Tenant  and  Browne 
cited  in  1  Cha.  Cas.  1 80.  The  reason  of  not  favouring  particular  persons  in  this 
instance  will  appear  evident,  when  it  is  considered,  that  testamentary  powers 
to  sell  are  deemed  to  be  in  the  nature  of  trusts,  and  trusts  are  executed  in 
equity  for  all  persons  indiscriminately. — Lord  Coke  next  takes  for  granted,  that 
if  there  is  a  devise  to  A. for  life,  ana  that  after  his  decease  the  lands  shall  be  sold 
by  the  testators  executors,  they  cannot  sell  the  reversion,  but  must  wait  till  the 
death  of  the  wife :  and  the  case  cited  from  Bro.  Abr.  Devise,  pi.  1,  countenances 
this  opinion.  But  in  one  report  judge  Haughton  argues,  that  the  words  after 
the  decease  of  the  tenant  for  life*  mean  only  to  mark  the  determination  of  his 
estate,  not  to  limit  the  time  for  sale,  and  therefore,  Jfrat  a  sale  may  be  in  his 
life-time ;  and  in  another,  judge  Clench  expresses  himself  almost  to  the  same 
purpose.    2  Bulst.  125.    Godb.  46.   There  is  also  a  case  against  lord  Coke  in 

2  Leon.  220,  and  the  point  is  doubted  in  Cro.  Cha.  382  *. — See  further  in 
respect  to  such  devises,  Vin.  Abr.  K.  e.  to  S.  e.— [Note  146.] 

(3)  The  case  cited  in  the  margin  from  19  H.  6.  is  in  fo.  23. 

(4)  See  115.  a.  ante  81 .  b.  [See  also  1  Term  R.  723.  3  Term  R.  271.] 

9  But  tee  Anon.  Excheq.  180$,  cited  in  Mr.  Sugden's  Treatise  of  Powers,  3d  td.  p.  1173. 

G  G  4 
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AND  note,  that  no  custome  is  to  bee  allowed,  but  such  customs,  as  hath 
bin  used  by  title  of  prescription,  thai  is  to  say, from  time  out  of  minde. 
But  divers  opinions  have  beene  of  time  out  of  tninde,  #*c.  and  of  title  of 
prescription,  which  is  all  one  in  the  law.    For  some  have  said,  that  time 
out  of  mind  should  bee  said  from  time  of  limitation  in  a  writ  of  right; 
that  is  to  say,  from  the  time  of  king  Richard  the  first  after  the  Conquest, 
as  is  given  by  the  statute  of  Westminster  the  first,  for  that  a  writ  of  right 
is  the  most  high  writ  in  his  nature,  that  may  be.    And  by  such  a  writ  a 
man  may  recover  his  right  of  the  possession  of  his  ancestors  of  the  most 
ancient  time,  that  any  man  may  by  any  writ  by  the  law,  c$"c.    And  in  so 
much  that  it  is  given  by  the  said  estatute,  that  in  a  unit  of  right  none  shall 
be  heard  to  demand  of  the  seisin  of  his  ancestors  of  longer  time  than  of  the 
time  of  king  Richard  aforesaid,  therefore  this  is  proved,  that  continuance 
of  possession,  or  other  customs  and  usages  used  after  the  same  time  (puis  le 
ait  temps)*,  is  the  title  of  prescription,  fyc.    And  this  is  certaine.    And 
others  have  said,  that  welt  and  truth  it  is,  that  seisin  and  continuance  after  f 
the  limitation,  frc.  is  a  title  of  prescription  (puis  le  dit  limitation  (1)  est  un 
title  de  prescription),  as  is  aforesaid,  and  by  the  cause  aforesaid.    But 
they  fiave  sayd,  that  there  is  also  another  title  of  prescription,  that  was  at 
the  common  law  before  any  estatute  of  limitation  of  writs,  frc.  and  that  it 
was,  where  a  custome,  or  usage,  or  other  thing,  tiath  beene  used,  for  time 
whereof  mind  of  man  runneth  not  to  the  contrary.    And  they  have  said, 
that  this  is  proved  by  the  pleading,  where  a  man  will  plead  a  title  of  pre- 
scription of  custome  (2).    Hee  shall  say,  that  such  custome  hath  beene  used 
from  time  whereof  the  memory  of  men  runneth  not  to  the  contrary,  that  is 
as  much  as  to  say,  when  such  a  matter  is  pleaded,  that  no  man  then  alive 
hath  heard  any  proof e  of  the  contrary ;  nor  hath  no  knowledge  to  the 
contrary ;  and  insomuch  that  such  title  of  prescription  was  at  the  common 
law,  and  not  put  out  by  an  estatute,  ergo,  it  abtdeth  as  it  was  at  the  com- 
mon  law ;  arid  the  rather,  insomuch  that  the  said  limitation  of  a  writ  of 
right  (3)  is  of  so  long  time  passed  (4).    Ideo  quaere  de  hoc.    And  many 
other  customes  and  usages  have  such  ancient  boroughes. 

(4 Co. Luttrel't  «  J>RE SCRIPTIO N.n    Prescription  is  a  title  taking  his 
"rIiI?  Ah  67#  substance  of  use  and  time  allowed  by  the  law.    Prut* 

a6<t  2*66  '        scripHo    est  titultis   ex  usu    et  tempore   suostantiam 
1  Sid.  161.         t^capiens  ab  authoritate  legis.    In  tne  common  law  a  [""11371 
1  Roll.  Abr.       prescription,  which  is  personal,  is  for  the  most  part  I    k    *J 
560.  566.  applyed  to  persons,  being  made  in  the  name  of  a  cer- 

Cro.Cha.j76.)  ^Q  p^g^  m$  0f  hig  ancestors,  or  those  whose  estate  he  hath ; 
(4    o.  3  •)        or  *n  bowleg  politique  or  corporate  and  their  predecessors ;  for  as 

a  naturall  body  is  said  to  have  ancestors,  so  a  body  politique  or 

corporate 

•  The  French  word  puis  teem  here  to  signify  from  or  ever  since  end  not  after  at 
lord  Coke  translates  it.    See  Mr.  Ritso't  Intr.  p.  1 10,  1 1 1. 

t  See  the  note  above,  and  Mr.  Bitso't  Intr,  ubi  supra. 

(1)  Sec.  in  L.  and  M.  and  Roh.  (3)  Sec.  in  L.  and  M.  and  Roh, 

(2)  Sec*  in  L.  and  M.  and  Roh.  (4)  ice*  in  L.  and  M.  and  Rob. 
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Corporate  is  said  to  have  predecessors.    And  a  custome,  which 
is  local,  is  alledged  in  no  person,  but  layd  within  some  mannor  or 
other  place.     As  taking  one  example  for  many.    J.  S.  seised  of  (e  Co.  60.  &. 
the  mannor  of  D.  in  fee  prescribeth  thus :  that  I.  S.  his  ances*  ^£.'4.  [  a# 
tors,  and  all  those  whose  estate  he  hath  in  the  sayd  mannor,  have  Marie,  Br'. 
time  out  of  minde  of  man  had  and  used  to  have  common  of  pas-  Prescr.  100. 
ture,  &c.  in  such  a  place,  &c  being  the  land  of  some  other,  &c.  6  E.  0.  Dj.  71, 
as  pertaining  to  the  sayd  mannor.     This  properly  we  call  a  glj' °JL 
prescription.     A  custome  is  in  this  manner.     A  copyholder  of  ^ti.  3.  39. 
the  mannor  of  D.  doth  plead,  that  within  the  same  mannor,  there  7  rf.  6.  36. 
is  and  hath  beene  such  a  custome  time  out  of  mind  of  man  used,  a  a  H.  6. 14. 
that  all  the  copyholders  of  the  said  mannor  have  had  and  used  to  if  E  ?•  ***• 
have  common  of  pasture,  &c.  in  such  a  wast  of  the  lord,  parcell  ^J^s.63* 
of  the  said  mannor,  &c.  where  the  person  neither  doth  or  can  40  A»§.  27. 41. 
prescribe,  but  alledgeth  the  custome  within  the  mannor.     But  ai  E.  4.  53, 54. 
both  to  customes  and  prescriptions,  these  two  things  are  incidents  (9  Co.  570 
inseparable,  viz.  possession  or  usage,  and  time.  Possession  must  * 

have  three  qualities :  it  must  be  long,  continual,  and  peaceable ; 
longa,  continua,  et  pacifica:  for  it  is  said,  transferuntur  dominia.  Bract,  fo.  5 1,5a, 
sine  titulo,  et  traditione,  per  usucaptionem,  sett,  per  longam,  con- 
tinuant, etpacificam  possessionem.  Longa,  u  e.  per  spatium  tent' 
pons  per  legem  definitum,  of  which  hereafter  shall  be  spoken. 
Continuant  dico,  ita  quod  non  sit  legitime*  interrupta. 

CI  1471  **"  Pacificam  dicoy  quia  si  contentiosa  Juerit,  idem  erit 
a.  II  °uod priiis,  si  cvntentiojueritjusta.  Vt  siverus  dominus, 
statim  cum  intrusor  vel  disseisor  ingressusjuerit  seisi- 
nam,  nitatur  tales  viribus  repellere9  et  expellere,  licet  td  quod  ince- 
perit  perducere  non  possit  ad  effectumy  dum  tamen  dtm  defecerity 
diligens  sit  ad  impetrandum  et  prosequendum.  Longus  usus  nee  per  Bract,  fo.  aaa.b. 
\>imf  nee  clam,  necprecarib,  fyc. 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a 
distresse  for  the  same,  it  cannot  bee  avovded  by  pleading,  that  13  E.  4. 6.      ) 
the  rent  hath  beene  alwayes  payd  by  cohersion,  albeit  it  began 
by  wrong. 

"  A  title  of  prescription."  Seeing  that  prescription  maketh  a 
title,  it  is  to  be  seene ;  first,  to  what  things  a  man  may  make  a 
title  by  prescription  without  charter ;  and  secondly,  how  it  may 
be  lost  by  interruption. 

'    For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be  (Dr.  &  Stud.  16. 
seised  as  forfeited,  before  the  cause  of  forfeiture  appeare  of  5  Co.  7a.) 
record,  no  man  can  make  a  title  by  prescription,  because  that  i1  H"  ?\ 
prescription  being  but  an  usage  in  pais,  it  cannot  [•]  extend  to  ^J^T  '^* 
such  things  as  cannot  bee  seised,  nor  had,  without  matter  of  1  h.  7.  33! 
record :  as  to  the  goods  and  chattels  of  traitors,  felons,  felons  of  9  H.  7. 1 1. 20. 
themselves,  fugitives,  of  those  that  be  put  in  exigent,  deodands,  7  H.  6. 45. 

conusance  of  pleas,  to  make  a  corporation,  to  have  ^/e3*3**  4*" 

F  11471  a  sanctuary,  to  make  a  t^*  coroner,  &c  to  make  a  E.4  a& 
h    'I  conservators  of  the  peace,  &c.  (1).  (9  60.59! 

D#  J  DocPlac.  103. 

a  Roll.  Abr.  370.)  [+]  FJeta,  lib.  1.  cap.  Q5.  Brit.  f.  6,  &  15.  44  Am.  p.  8. 
49  £.  3.  3.  Staunf.  Pi.  Cor.  at.  51.  5  Co.  109, 1 10.  9  Co.  39.  (Post.  195.  a.  a  Roll. 
Abr.  114.365.)    (a  Ro.  Abr.  370.    9  Co.  39.  Post.  195.8.) 

[e]  But 


(1 )  See  an  observation  on  this  doctrine  against  prescribing  to  make  con- 
servators of  the  peace,  in  2  Hawk.  PI.  C.  b.  2.  c.  8,  s.  10.  27  H.  8,  c.  4.  s.  2. 
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M  s*  E.  3.  M  But *°  tnasure  trove,  waifes,  estraies,  wrecks  of  tee,  to 

Coron.  941.'  bold  pleas,  oourU  of  leets,  hundred*,  &c.  infange  thiefe,  outfanget 

9  H.7. 11.90.  thiefe*  to  have  a  parke,  warren,  royall  fishes;  as  whales,  stur-» 

vllLf '  g*00**  A^  fayres,  markets,  franke  foldage,  the  keeping  of  a  gaole, 

11H  iT'iof '  to,ie>  *  crop0****0  by  prescription,  and  the  like,  a  man  may 

91  H.  7.  33.  make  a  title  by  usage  and  prescription  onely  without  any  matter 

9E.4.11.  of  record.   [*]  Viae  Sect.  310,  where  a  nuw  shall  make  a  title 

39  E-  3-  36-  to  lands  by  prescription. 

46  H  6  95'  But  il  *  to  be  observed,  [/]  that  although  a  man  cannot,  asis 

?!  N.  B.  91 !  »ibreaaid,  prescribe  in  the  said  franchise  to  have  bona  et  catatta 

1  H.  7.  94. '  proditorum,  Jelonwn,  fyc  yet  may  they  and  the  like  bee  had 

Stavnf.  PI.  Cor.  obliquely,  or  by  a  mesne  by  prescription ;  for  a  county  palatine 

3**  44  E-  3-  4-  may  be  claimed  by  prescription,  and  by  reason  thereof  to  have 

a^i^Brooke^  kmaet  cataUaproditoruMyfelonum,  jfa 

Prescrip.  57.  44  Am.  pi.  £»]  8  H.  6. i6\  [f]  19  K.  4. 16.  39  H.  6.  95.  19  E1U. 
Dier,  988, 989.  1 1  £.  3.  tit.  Issue,  40.  (1H0.  Abr.  971.  a  Inat.  19.  Cfo.  Jam. 
155*  16&  464-)    15  £•  3*  tit.  Judgment,  133.    14  £.  3.  ibid.  155. 

As  to  the  second,  by  what  meanes  a  title  by  prescription,  or 
custome,  may  be  lost  by  interruption.  It  is  to  be  knowne,  that 
the  title,  being  once  gained  by  prescription  or  custome,  cannot 
be  lost  by  interruption  of  the  possession  for  ten  or  twenty  yeares, 
but  by  interruption  in  the  right ;  as  if  a  man  have  had  a  rent  or 
common  by  prescription,  unity  of  possession  of  as  high  and 
perdurable  estate  is  an  interruption  in  the  right. 

In  a  writ  of  mesne  the  plaintife  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  acquited  the  plaintife 
and  his  ancestors  and  the  terre-tenant  time  out  of  minde,  &c.  the 
defendant  took  issue,  that  the  defendant  and  his  ancestors  had 
not  acquited  the  plaintife  and  his  ancestors  and  the  terre-tenant ; 
and  the  jury  gave  a  special  verdict  that  the  grandfather  of  the 
(9  Ro.  Abr.  plaintife  was  enfeoffed1  by  one  Agnes,  and  that  Agnes  and  her 
971.  978.)  ancestors  were  acquitted  by  the  ancestors  of  the  defendant  time 

out  of  minde  before  that  time,  since  which  time  no  acquitall  had 
beene :  and  it  was  adjudged  and  affirmed  in  a  writ  of  error,  that 
the  plaintife  should  recover  his  acquitall,  for  that  there  was  once 
a  title  by  prescription  vested,  which  cannot  be  taken  away  by  a 
wrongful!  cesser  to  acquite  of  late  time :  and  albeit  the  verdict 
had  found  against  the  letter  of  the  issue,  yet  for  that  the  sub- 
stance of  the  issue  was  found,  vis.  a  sufficient  title  by  prescription, 
it  was  adjudged  both  by  the  court  of  common  pleas,  and  in  the 
writ  of  error  by  the  court  of  king's  bench  for  the  plaintife ;  which 
is  worthy  of  observation.     So  a  modus  dedmandi  was  alledged 
r*]  Mich.  43.     [*]  by  prescription  time  out  of  mind  for  tithes  of  lambes ;  and 
*  44  E\««  »n  a    thereupon  issue  joyned ;  and  the  jury  found,  that  before  twenty 
&?££    ye^thenla.tWth^w«8^aprrnpUon,and^for 
pi.  and  Hicks      these  twenty  yeares  he  had  paid  tithe  lambe  %n  specie.  And  it  was 
vicar  of  Edroon-  objected,  l.  That  the  issue  was  found  against  the  plaintife,  for 
ton  defendant     that  the  prescription  was  generall  for  all  the  time  of  prescription, 
2rn^nK"*'i      ana"  twenty  years  foil  thereof.    2.  That  the  party  by  payment  of 
(9  Co.  BbKop  of  tithes  in  specie  had  waived  the  prescription  or  custome.     But  it 
vVinton'i  case,     was  adjudged  for  the  plaintife  in  the  prohibition ;  for  albeit  the 
6  Co.  69.  modus  dectmandi  had  not  bin  paid  by  the  space  of  twenty  yeares, 

3  C°-  9    a  Ro«  yet,  the  prescription  being  found,  the  substance  of  the  issue  is 
r" S9**'  found  for  the  plaintife.    And  if  a  man  hath  a  common  by  pre- 

scription, and  taketh  a  lease  of  the  land  for  twenty  yeares, 
whereby  the  common  is  suspended,  after  the  yeares  ended,  he 
may  claime  the  common  generally  by  prescription,  for  that  the 

suspension 
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suspension  was  but  to  die  possession  and  not  to  the  right,  and  the 
inheritance  of  the  common  did  alwayes  remaine ;  and  when  a 
prescription  or  custome  doth  make  a  title  of  inheritance  (as 
Littleton  speaketh),  the  partie  cannot  alter  or  waive  the  same 
in  pais(i). 

u  Time  out  qfminde,  %c.  and  of  title  of  prescription,  nkkh  is  all  (Dr.  &  Seo«\ 
one  in  lav*?    So  as  the  time  prescribed  or  defined  by  law  is,  i7«  *.) 
time  whereof  there  is  no  meraorie  of  man  to  the  contrary. 
[e]  Omni*  querela,  et  omnis  actio  injuriarum,  limita  infra  certa  W  Bracton, 
tempore.  Ibl.  314. 

"  Time  of  limitation.99    Limitation,  as  it  is  taken  in  law,  id  (1  Ro.  Abr. 
a  certaine  time  prescribed  by  statute,  within  the  which  the  085.) 
demandant  in  the  action  must  prove  himselfe  or  some  of  his 
ancestors  to  be  seised. 


<<  In  a  wit  qf  right"    In  [f]  ancient  time  the  limitation  in  a  J7]  RegHt.158. 
writ  of  right  was  from  the  time  of  H.  1.  whereof  it  was  said  Bract,  fo.373. 
a  tempore  reps  Henrici  senioris.    After  that  by  the  statute  of  5  *£'¥'*' 
[g]  Merton  the  limitation  was  from  the  time  of  H.  3.  and  by  the  jyj  g^'  $° " 
statute  \h]  of  W.\.  tlie  limitation  was  from  the  time  of  R.  1.  Mert.  so  B.  3. 
And  this  is  that  limitation,  that  Littleton   here  speaketh  of.  ca.  8. 
Whereof  in  the  Mirror  in  reprobfe  of  the  law  it  is  thus  said:  W  Wstt.  i.an. 
[i]  Abusion  est  de  counter  cy  longe  temps,  dount  nul  ne  poet  ^ jj£  ^%8' 
testmoigner  de  *oku  et  de  oyer,  que  ne  dure  my  generalment  ouster  13  e.  1.  ca,  46; 
40  tsnu  [t]  MiiTor, 

ca.ft.«ect.  1. 

CI  1571     ^*  Time  of  limitation  is  twofold:  first,  in  writs;  and 
^  J  that  is  by  divers  acts  of  parliament:  secondly,  to  make  Glanvil.  li.  13. 
a  title  to  any  inheritance ;  and  that  (as  Littleton  here  w*.  3-  &  34- 
saith)  is  by  the  common  law.  ™? "Ml 

Limitation  of  times  in  writs  is  provided  by  the  said  statute  of  l.a.  c.38.  & 
Merton  (1 ),  and  after  by  the  said  statute  of  W.  1.  which  Littleton  1. 4*  c*  6-    Brit- 
here  citeth,  and  which  was  in  force  when  he  wrote,  but  is  since  *?n' Mm  7&- 8a- 
altered  by  a  profitable  and  necessary  statute  [*]  made  anno  f^^f  %e> 
3«  H.  8.  and  by  that  act,  the  former  limitation  of  time  in  a  writ  953.' 373. ' 
of  right  is  changed  and  reduced  to  threescore  yeares  next  before  [fc]  3a  H.  8. 
the  teste  of  the  writ;  and  so  of  other  actions,  as  by  the  statute  at  caP»  *•  See  the 
large  appeareth.     But  it  is  to  be  observed,  that  this  act  of  ^°i^^[4af 
3a  itf.  8.  extendeth  [/]  not  to  *  formedon  in  the  disdender  (2),  Merton,  c.  8." 

[/]  Mich.  10  &  11  Eli*.  Dyer,  378.  Fitswiltiaiii's' 

nor 


(2)  It  is  observable,  that  Mr.  Serjeant  Rolle  has  incorporated  most  of  the 
preceding  passages  relative  to  prescription  into  his  Abridgment.  See  Ro.  Abr* 
tit.  Prescription,  and  the  additional  matter  in  Vin.  Abr.  same  title,  R.  S.  T. 

(1)  See  cap.  39,  and  lord  Coke's  Commentary  upon  it  in  2  Inst.  238. 

(2)  The  statute  mentions  formedons  in  remainder  and  reverter,  and  limits  them 
to  fifty  years ;  but  omits  formedon  in  descender.  Nor  is  the  latter  deemed  to 
be  comprehended  within  the  clause  of  the  statute  relative  to  writs  of  right ; 
for  a  formedon  is  not  in  the  strict  sense  a  writ  of  right ;  though  it  certainly  is 
in  the  nature  of  one,  the  mere  right  being  equally  triable  in  both*  Accordingly, 
in  the  case  cited  by  lord  Coke  from  Dyer,  three  judges  held,  that  a  formedon  in 
descender was  not  within  the  statute.  The  other  judge  doubted.  See  also  the 
additional  case  in  the  margin  of  Dy.  ed.  16881  fol.  878.  tu   But  as  the  21  Jam.  k 

c  16, 
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nor  to  the  services  of  escuape  homage  and  fealty  (3\  for  a  nun 
may  live  above  the  time  limited  by  the  act.  Neither  doth  it 
extend  to  any  other  service,  which  by  common  possibility  may 
not  happen  or  become  due  within  sixty  yeares,  as  to  cover  the 
hall  of  the  lord,  or  to  attend  on  his  lord  when  he  goeth  to  wane, 
or  the  like;  nor  where  the  seisin  is  not  traversable  or  issuable(4). 
4  C*.  io,  &  ii.  Neither  doth  it  extend  to  a  rent  created  by  deed (5),  nor  to  a 
Bevel's  cue.       rent  reserved  upon  any  particular  estate ;  for  [m]  in  the  one  case 

^W'lr"  **'  **       '*  t^ie  **^e' an    m  ^e  otner  the  reservation ;  nor  to  any 

Futertcate.      wr't  °^  "8°*  °^  wWowaon,  quart  impedit,  or  assise  of  darreine 

Centment  (for  there  was  a  parson  of  one  of  my  churches  that 
been  incumbent  there  above  fifty  yeares,  and  dyed  bat 
lately)  or  any  writ  of  right  of  ward,  or  ravishment  of  ward,  &c 
1  Mar.  Padiam.  but  they  are  left  as  they  were  before  the  statute  of  33  H.  8.  (G.) 
?t".?p 'A  ~  , .    But  hereof  thus  much  for  the  better  understanding  of  Littleton 

vide  I7J&.3*  11.      m     11        a*       ,  ° 

PLCoi.37i.b.  ihallsuffice(7> 

*  From 


c  16,  requires  formedons  of  every  kind  to  be  brought  within  twenty  yean 
after  the  descent  of  the  title,  Una  defect  of  the  former  statute  is  now  of  no 
consequence. — [Note  148.] 

(3)  Ace,  3  Lev.  21. 
'  (4)  The  reason  is  plainly  this*  The  limitation  in  the  33d  of  Henry  the 
eighth  is  wholly  refemble  to  seisin ;  the  statute  requiring  a  seisin  within  a  cer- 
tain time,  according  to  the  nature  of  the  writ]  that  is,  sixty  years  for  writs  of 
right,  fifty  for  possessory  writs  founded  on  an  ancestor's  possession,  thirty  for 
possessory  writs  founded  on  the  party's  own  possession,  and  so  on.  Now  the 
limitation  being  thus  dated  from  a  seisin,  it  would  be  absurd  to  extend  the 
statute  to  actions,  in  which  seisin,  not  being  issuable,  can  never  become  the 
subject  of  evidence  or  trial. — [Note  149.] 

(5)  This  was  the  point  adjudged  in  sir  William  Foster's  case,  cited  by  lord 
Coke  in  the  margin ;  and  there  is  a  much  earlier  adjudication  to  the  same 
effect  in  Moore.  See  Mo.  31.  The  reason  of  this  exemption  of  rents  created 
by  deed  out  of  the  statute  is  of  the  same  kind  as  is  explained  in  note  4;  the 
statute  pointing  at  rents,  to  which  the  title  is  by  seisin.  But  according  to 
sir  William  Jones,  such  exemption  should  be  understood  with  this  qualification ; 
that  the  certainty  of  the  rent  should  appear  in  the  deed ;  because  otherwise  the 
quantum  or  quality  of  the  rent  is  no  more  ascertained  by  the  deed  than  if 
there  was  not  one  existing.  Therefore  if  the  rent  is  created  by  reference  to 
something  out  of  the  deed,  as  by  reserving  such  rent  as  the  person  reserving 
pays  over,  without  expressing  what  that  is,  and  the  latter  rent  not  having  com- 
menced by  deed  is  one  of  which  seisin  is  the  proper  proof;  in  such  a  case 
seisin,  as  sir  William  Jones  thought,  is  equally  requisite  to  both  rents,  and  con- 
sequently both  ought  equally  to  be  deemed  within  the  limitation  of  the  33  of 
Hen.  8.  See  W.  Jo.  338..  2  Vera.  235.  3  Lev.  21.  2  Atk.  71. — [Note  150.] 

(6)  It  was  doubtful  whether  the  several  writs  here  mentioned,  in  respect  to 
ndvowsons  and  wardship,  were  not  within  the  statute  of  Henry  the  eighth;  and 
to  remove  this  doubt  a  statute  of  Mary  cited  by  lord  Coke  was  made,  declaring 
that  the  former  statute  should  not  extend  to  them.  The  reasons  of  that  statute 
are  fully  explained  in  Plowden.  See  fol.  371.  But  so  far  as  regards  advowsons, 
this  statute  of  Mary  is  no  longer  of  any  use ;  it  being  enacted  by  the  7th  of 
Anne,  c.  18,  that  no  usurpation  shall  displace  the  estate  of  the  patron,  and  that 
he  may  be  present  on  the  next  avoidance,  as  if  there  had  not  been  any  usurpa- 
tion ;  which  provision  in  effect  takes  away  all  limitation  of  suits  about  the  right 
of  patronage.     See  3  Blackst.  Comm.  5th  ed.  250. — [Note  151.] 

(7)  See  further  as  to  the  statute  of  32  Hen.  8.  Brooke's  reading  upon  it* 
•Since  the  32  of  Hen.  8*  there  have  been  various  statutes  for  limitation  of  the 

time 
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u  From  the  time  of  king  Richard  the  firsts    And  that  was  Vide34H.6  30. 
intended  from  the  first  day  of  his  raigne.;  for  (from  the  time) 
being  indefinitely,  doth  include  the  whole  time  of  his  raigne, 
which  is  to  be  observed. 

"  A  torit  of  right"  Breve  de  recto ;  so  called,  for  that  the 
words  in  the  writ  of  right  are,  quid  sine  dilation*  plenum  rectum 
teneas. 

"  Title  of  prescription  at  the  common  law,  SfC.Jbr  time  whereof  Bract,  lib.  4. 
mind  of  man  runneth  not  to  the  contrary."  Docere  oportet  longum  &>!•  a3<>« 
tempj,8f  Umgum  usum  Mum,  viz.  qui  Zed*  mmortam  homnum ;  j^lib.  + 
tale  enim  tempos  sufficit  pro  jure.  (500^72.  Dr. 

&  Sto'd.  16.  b.)f 
*  Any  proofe  of  the  contrary .'     For  if  there  be  any  sufficient 

proofe  of  record  or  writing  to  the  contrary,  albeit  it  exceed  the 

memory,  or  proper  knowledge  of  any  man  living,  yet  is  it  within 

die  memory  o£  man:  "for  memory  or  knowledge  is  two-fold. 

First,  by  knowledge  by  proofe,  as  by  record  or  sufficient  matter  /g  Co.  121.) 

of  writing.   Secondly,  by  his  owne  proper  knowledge.   A  record  a  8  Ass,  25! 

or  sufficient  matter  in  writing  are  good  memoriafis ;  for  litera  38  A  si.  18. 


ft  man  cannot  prescribe  or  alledge  a  custome  against  a  statute,  Dyer,  23  £iis, 
because  that  is  matter  of  record,  and  is  the  highest  proofe  and  fl73« 
matter  of  record  in  law.    But  yet  a  man  may  prescribe  against 
an  act  of  parliament,  when  his  prescription  or  custome  is  saved 
or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  betweene  an  act  of  parliament  in  die  (a  Eo.Abr.266r. 
negative  and  in  the  affirmative;  for  an  affirmative  act  doth  not  4  but*  *74* 
take  away  a  custome  (8) ;  as  the  statutes  of  wills  of  32  and  *9&  303. 
34  H.  8.  doe  not  take  away  a  custome  to  devise  lands,  as  it  hath  J  ~^  *£' 
beene  often  adjudged.    Moreover,  there  is  a  diversity  betweene  la  Co!  22! 
statutes  that  be  in  the  negative ;  for  if  a  statute  in  the  negative  Plow.  207. 
be  declarative  of  the  ancient  law,  that  is  in  affirmance  of  the  Cro.  Jam,  313, 
common  law,  there  aswell  as  a  man  may  prescribe  or  alledge  a  aR«1'Abr.a66.) 
custome  against  the  common  law,  so  a  man  may  doe  against  such 
a  statute ;  for,  as  our  author  saith,  consuetudo9  fyc.  privat  commu-  M        r|       •" 
nem  legem  (9).    As  the  statute  of  Magna  Charta  provideth  that  aSpfaJ.         * 

HO   (9  Leon.  38.) 

■ 

time  for  bringing  actions;  of  which  the  principal  and  general  one  is  the  21  of 
Jam.  c.  16.  See  tit*  Temps  in  Com.  Dig.  and  tit.  Limitation  in  the  other 
Abridgments. — [Note  152.] 

(8)  This  rule  about  affirmative  statutes  is  very  common  in  the  books.  See 
the  references  in  the  margin  of  PlowcL  Engl.  ed.  11  a.  In  another  place  lord 
Coke  lays  down  a  like  rule  as  to  their  not  taking  away  the  common  law,  but 
.with  more  particularity ;  for  his  words  are,  that  a  statute  made  in  the  affirmative 
without  any  negative  expressed  or  implied,  doth  not  take  away  the  common  law. 
a  Inst  200.  This  seems  to  be  the  justest  way  of  stating  the  rule  both  as  to 
common  law  and  customs.  See  further  Plowd.  113,  and  the  references  in  the 
margin  of  Engl.  edit.  Hatt.  on  Stat.  83.  4  Com.  Dig.  339.  432.  Elmes's 
case,  1  And.  71,  and  Dy.  373.  pi.  13.  and  Jones  and  Smith,  2  Bulstr.  36, — 

[Note  153.] 

(9)  This  appears  to  be  a  good  rule ;  for  if  a  statute  is  merely  declaratory  of 

the  common  law,  the  latter  would  be  construed  as  it  was  before  the  recognition 
1  by 
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no  leet  shall  be  holden  bat  twice  in  the  year*  (10),  yet  a  man 
mar  prescribe  to  hold  it  oftener,  and  at  other  times  (11);  for 

that 

by  parliament ;  and  consequently  its  operation  should  not  be  extended  to  the 
destruction  of  prescriptions  and  customs  which  were  before  allowable.  As  to 
the  use  of  negative  words  in  such  a  case,  they  may  either  arise  from  the  sub- 
ject, or  be  a  mode  of  expressing  what  the  common  law  is ;  in  either  of  which 
cases*  there  cannot  be  any  colour  of  reason  for  giving  more  effect  to  negative 
than  belongs  to  affirmative  words.  In  short,  to  say  that  a  statute  merely 
declaratory  of  the  common  law,  being  expressed  in  negative  words,  shall 
operate  on  subjects  to  which  the  common  law  is  not  applicable,  seems  to  be  a 
direct  contradiction ;  for  how  can  a  statute  be  merely  declaratory,  if  it  is  in 
any  degree  introdudive  of  a  nam  law  ?  However,  there  are  books  in  which  lord 
Coke's  distinction,  in  respect  to  negative  statutes  declaratory  of  the  common 
law,  is  denied.  See  W.  Jo*  270,  97 1.  289.  If  those  who  oppose  his  opinion 
had  meant  only  to  say,  that  in  the  instances  by  which  he  illustrates  his  rule, 
the  negative  words  of  the  statutes  not  only  import  something  more  than  a 
declaration  of  the  common  law,  but  were  also  intended  to  annihilate  all  par- 
ticular customs  dashing  with  it,  or  that  on  other  accounts  the  instances  were 
not  apt,  there  might  possibly  be  some  colour  for  their  dissenting  from  lord 
Coke.  But  what  is  professed  to  be  controverted  is  the  distinction  itself,  which, 
as  we  understand  it,  seems  to  be  perfectly  unexceptionable— [Note  154.3 

(10)  It  is  observable,  that  Magna  Charta  distinguishes  between  taunts  or  the 
leeU  of  sheriffs  and  the  viet*  ofjranh-pledge;  limiting  the  former  to  twice  a  year, 
and  the  latter  to  once.  In  the  more  ordinary  sense  Jranh-pledge  and  leet  are 
synonymous;  as  appears  from  the  style  of  tourns  and  other  leets,  which  in 
court-rolls  are  asually  denominated  curia,  or  visusjranci  plegii.  But  when/ree- 
fifdge  is  used,  as  in  Magna  Charta,  it  should  be  understood  in  a  strict  and  par- 
ticular sense ;  according  to  which  it  meant  only  that  part  of  the  business  of  a 
court-leet,  which  related  to  the  taking;  of  sureties  or  free  pledges  for  every 
person  within  the  jurisdiction ;  a  practice  which  had  fallen  into  disuse  long 
before  lord  Coke's  time.    See  8  H.  7. 4.  and  9  Inst.  72.— [Note  155.] 

(11)  Adjudged  ace  a  Leon.  28.  But  it  may  be  doubted,  whether  the  pre- 
scription for  holding  a  leet  oftener  than  twice  a  year,  when  examined  into,  will 
appear  a  fit  example  to  prove  the  rule,  that  negative  statutes  in  affirmance  of 
the  common  law  may  be  prescribed  against.  The  only  words  of  Magna  Charta 
which  relate  to  the  holding  of  tourns  or  leets  are  these  1  Nee  aliqms  vicccomes, 
vet  baUivus,faeiat  turnum  mum  per  hundredum,  nisi  (ris  in  anno ;  et  nonnisi  in 
loco  consueto,  videlicet  semelpost  Pascha  et  tterum  post  Jest  urn  Sancti  MichadU ; 
et  vims  de  franco  plegio  tunc  fiat  ad  ilium  terminum  Sancti  Michaelis  sine 
occasione.  See  Blackst.  ed.  of  Magn.  Chart.  But  this  provision  or  declaration 
seems  wholly  confined  to  the  tourns  or  leets  of  sheriffs,  and  not  to  include  the 
leets  of  private  persons ;  though  it  must  be  owned  there  are  some  authorities  to 
the  contrary.  Ace.  Bro.  Abr.  Lease,  23,  and  the  opinion  of  Periam  in  2  Leon. 
74.  Contra,  2  Hal.  Hist.  PI.  C.  71,  and  the*  opinion  of  Rhodes,  2  Leon.  74*  See 
also  2  Hawk.  PI.  C.  $6.  Therefore  should  this  provision  in  Magna  Charta  be 
only  an  affirmance  of  the  common  law,  which,  as  we  shaH  mention  in  the  next 
note,  is  a  point  controverted,  the  instance  would  still  be  liable  to  exception. 
See  2  Hawk.  PI.  56.  But  the  strongest  objection  is,  that,  in  the  same  chapter 
of  Magna  Charta,  there  is  a  general  and  express  reservation  of  ancient  liberties^ 
there  being  added  this  qualification,  ita  scilicet  quod  quilibet  Ubertates  suae,  quas 
habuit  et  habere  consuevtt  tempore  regis  Henrici  avi  nostri,  vel  quas  postea  per  qui- 
svoits  which  words,  even  in  the  opinion  of  those  who  extend  Magna  Charta  Us 
all  leets,  suffice  to  save  prescriptions.  2  Leon.  75.  What  renders  lord  Coke's 
thus  applying  the  case  of  leets  the  more  remarkable  is,  that  he  himself,  in  his 
Second  Institute,  when  commenting  on  this  part  of  Magna  Charta*  agrees,  that 

leets 
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that  the  statute  [»]  was  but  in  affirmance  of  the  common  H  6  H.  7. 2. 
law  (12).  h    34a 

So  the  statute  [0]  of  34  E.  1.  (13)  provideth,  that  none  shall  "  H.6Xect  1 1. 
cut  downe  any  trees  of  his  own  within  a  forest  without  the  view  18  H.  6. 13' 
of  the  forester ;  but  inasmuch  as  this  act  is  in  affirmance  of  the  [0]  34  E.  1. 
common  law  (14),  a  man  may  prescribe  to  cut  down  his  woods  ***•  Fores*. 
within  a  forest  without  the  view  of  the  forester  (15).     And  so  £^\l  E* 8- 

g)oc.  Plac.343.    3  Rol.  Abr.  366.    Ante  3.    Post.  165.  b.  333.  a.   Cro.  Jam.  155. 
r.  &  Stud.  164.) 

was 


leets  of  private  persons,  so  far  as  regards  the  negative  words  of  Magna  Charta, 
are  not  within  it,  and  takes  particular  notice  of  the  reservation  of  ancient 
liberties.  2  Inst.  72.  See  further  4  Com.  Dig.  122.  Perhaps  lord  Coke  might 
intend  to  assert,  that,  notwithstanding  Magna  Charta,  it  is  lawful  to  prescribe 
for  holding  a  sheriff's  toum  oftener  than  twice  a  year ;  which  indeed  seems  to  be 
admitted  by  judge  Rhodes,  who  construed  all  leets  to  be  within  Magna  Charta* 
But  we  do  not  observe  that  the  authorities  lord  Coke  cites  mention  any  such 
prescription. — [Note  156.3 

(12)  Some  think  that  Magna  Charta,  so  far  as  regards  the  time  for  holding 
tourns  and  leets,  was  introductive  of  a  new  law.  See  2  Hawk.  PL  C*  56+-* 
[Note  157.] 

(13)  The  34  E.  1.  is  not  printed  in  the  modern  editions  of  the  statutes. 
Indeed  it  seems  doubtful  whether  it  is  entitled  to  the  denomination ;  for  lord 
Coke  in  another  of  his  works  treats  it  as  an  ordinance,  and  to  prove  it  such 
cites  Fitzherbert's  Natura  Brcvium*  4  Inst.  298.  F.  N.  B.  167.  A.  See  also 
12  Co.  23.  If  it  be  true  that  the  34  E.  1.  is  only  an  ordinance,  lord  Coke's 
case  should  be  put  on  the  1  E.  3.  st  2.  c.  2,  or  the  Charta  de  Foresta  of  the 
i)  H.  3.  c.  4,  both  of  which  laws  provide  to  the  same  effect  as  the  34  E.  1.  and 
are  certainly  acts  of  parliament.  See  also  a  like  negative  provision  in  the 
consuetudines  et  assisa  deforestd,  printed  as  a  statute  of  uncertain  time  in  Ruffh. 
ed.  Append.  25,  and  cited  by  Noy  in  W.  Jo.  270. 291. — [Note  158.] 

(14)  Ace.  Manw.  Forr.  L.  1st  ed.  41.  a.  and  Fitz.  Abr.  Trespass,  239. 
there  cited. 

(15)  It  having  been  denied  by  persons  of  considerable  respect*  that  such  a 
prescription  is  good,  we  shall  give  some  account  of  the  state  of  the  arguments 
tor  and  against  it.— The  general  ground  on  which  lord  Coke  asserts  the  pre- 
scription to  be  lawful,  is,  first,  that  a  statute,  though  expressed  in  negative 
words,  yet  if  it  is  a  mere  affirmance  or  declaration  of  the  common  law,  may  be 
prescribed  against ;  and  secondly,  that  the  statutes  against  cutting  down  trees 
in  a  forest  without  view  of  the  forester,  are  negative  statutes  of  this  sort.  As 
to  the  first  of  these  propositions,  we  have  endeavoured  to  evince  its  reasonable* 
ness  in  a  former  note,  in  which  also  the  reader  ie  referred  to  the  various  autho* 
rities  on  the  subject,  for  the  purpose  of  showing  that  they  greatly  preponderate 
in  favour  of  lord  Coke.  See  note  1 3.  In  respect  to  the  second  proposition,  the 
authorities  not  only  support  it,  but  are  so  uniform,  that  we  do  not  find  it  any 
where  controverted.  See  note  14.  The  particular  argument  for  the  prescrip- 
tion consists  principally  of  various  allowances  of  it  at  eyres  of  the  forest,  and  of 
two  express  adjudications  of  the  point  on  demurrers  in  courts  of  common  lavs. 
The  cited  instances  of  aUoxvances  are  not  few ;  for,  besides  the  three  cases  of 
Henry  de  Percy,  Thomas  lord  Wake  ofLiddel,  and  Gilbert  de  Acton,  here  men* 
tioned  by  lord  Coke,  he  in  his  fourth  Institute  cites  another,  which  was  in  the 
8th  of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaret  his 
&ife.  See  4  Inst.  297.  The  cases  at  common  law  are  Sellinger's  and  lord 
Hatton's*  Theformer  is  stated  by  lord  Coke  to  have  been  before  the  exche- 
quer in  the  time  of  Elizabeth,  and  to  have  been  adjudged  upon  argument  and 
wig  advisement ;  and  probably  is  the  same  ^ase  he  here  cites  as  one  0/  the  16th 

of 
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was  it  adjudged  in  16  Efts,  in  the  exchequer  by  sir  Edward 
Sanders  chiefe  baron,  and  other  the  barons  of  the  exchequer,  as 

sir 


of  Elisabeth,  See  4  Inst  297,  and  12  Co.  22.  The  latter  is  taken  notice  of  by 
judge  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment  on  demurrer 
in  the  king's  bench.  Cro.  Jam.  155.  To  these  authorities  we  may  add  an 
extra-judicial  opinion  of  all  the  judges  on  being  consulted  by  James  the  first ; 
the  words  of  which  seem  to  imply,  that  a  custom  for  cutting  wood  in  the  king's 
forests  without  view  of  the  forester  may  be  good.  See  the  third  resolution  of 
the  judges  in  4  Inst.  299.  It  is  said  too,  that  in  a  case  of  the  19  of  E.  1. 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel,  issue  was  joined 
an  such  a  custom ;  from  which  it  may  be  inferred,  that  in  those  ancient  times 
the  goodness  of  the  custom  was  not  doubted.  W.  Jo.  490. — On  the  other  hand 
lord  Lovelace's  case,  whose  claim  came  before  an  eyre  in  the  8th  of  Charles  the 
first,  is  a  direct  decision  against  the  allowance  of  a  prescription  for  cutting 
wood  without  view  of  the  forester ;  and  in  that  case  lord  chief  justice  Richard- 
son,  when  this  part  of  the  Commentary  upon  Littleton  was  referred  to,  denied 
lord  Coke's  general  doctrine  about  negative  statutes  declaratory  of  the  common 
law.  W.Jo.  970.  Two  other  adjudications,  to  the  like  effect,  appear  to  have  been 
made  at  eyres  in  the  same  reign ;  one  of  which  was  on  a  claim  by  the  tenants  of 
the  manor  of  Bray,  who,  in  proof  of  die  custom  they  alleged,  offered  in  evi- 
dence an  inquisition  of  the  reign  of  Edward  the  second.  W.  Jo.  289, 290.  348. 
The  principle  on  which  Noy,  attorney-general,  argued  in  these  cases,  was  a 
general  one,  that  negative  statutes,  such  as  those  which  occur  against  cutting 
wood  in  the  king's  forest,  without  license,  cannot  be  controlled  by  custom  or 
prescription.  To  prove  this  he  appealed  to  a  case  from  a  year-book  of  Henry 
the  sixth ;  which  he  considered  as  directly  in  point,  and  as  a  judgment  that 
tithe  of  timber  cannot  be  prescribed  for  against  the  statute  of  sylva  cafduat 
though  only  an  affirmance  of  the  old  law,  merely  because  the  statute  is  negative* 
See  W.  Jo.  370. 290.  and  25  E.  3.  c.  3.  The  year-book  reported  to  have  been 
cited  by  Noy  is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  case  of  that 
year  relative  to  the  statute  of  sylva  cadua,  and  therefore  the  9  of  Hen.  6.  $6, 
which  is  to  the  point,  was  probably  meant ;  though  if  it  was,  it  contains  no 
judgment,  b*t  only  a  query,  which  Brooke,  in  abridging  the  case,  by  mistake 
calls  the  reporter's  opinion*  Bro.  Prescription,  2.  Noy  also  cited  the  earl  of 
Arundel's  case  from  a  record  of  the  16  of  Edward  the  second,  as  a  decision, 
that  a  prescription  to  cut  wood  against  the  forest  statutes  was  not  good. 
W.  Jo.  270.  As  to  the  cases  urged  against  lura,  he  observed,  that  the  case 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel  was  of  a  chace,  and 
the  statutes  only  related  to  forests ;  that  in  Percy  %  case  the  forest  was  not  in  the 
hands  of  the  crown  when  the  statutes  were  made ;  and  that  the  case  of  the 
reign  of  Elizabeth,  which  lord  Coke  reports  from  lord  Popham,  was  of  a  chace, 
of  which  the  king  was  seised  in  right  of  his  duchy  of  Lancaster.  W.  Jo.  290, 
291.  It  is  observable,  however,  that  Mr.  Noy  leaves  the  two  cases  of  lord  Wake 
and  Gilbert  de  Acton  wholly  unanswered,  though  they  were  cited  against  him. 
As  to  the  other  authorities  we  have  stated  for  a  prescription  against  the  forest 
statutes,  or  those  against  negative  statutes  in  general  being  declaratory,  they  do 
not  appear  to  have  been  urged  against  Mr.  Noy.  But  besides  the  authorities 
relied  on  by  Noy,  there*  is  one  more ;  for  judge  Croke,  after  taking  notice  of 
the  judgment  for  the  prescription  in  lord  Hatton*  case,  reports  Popham  to  have 
said,  that  it  was  adjudged  otherwise  about  the  same  time  in  the  exchequer*  Cro. 
Jam.  155.  However,  this  is  irreconcilable  with  lord  Coke's  representation  of 
the  judgment  of  the  exchequer  both  here  and  elsewhere,  unless  we  suppose  him 
to  mean  a  different  case. — Having  thus  brought  together,  and  digested,  what 
we  found  scattered  in  the  books  on  this  much  litigated  subject,  we  shall  dismiss 
it,  leaving  the  reader  to  his  own  judgment*  with  this  single  remark.    If  the 

greater 


L.2.C.10.S.X70.  Of  Tenure  in  Burgage.  [115.a.ll5.b. 

air  John  Popham,  chiefe  justice  of  the  king's  bench,  reported 
to  me. 

In  the  eire  of  the  forest  of  Pickering,  before  WUloughby  Hun* 

frford  and.  Hanbury,  justices  itinerants  there,  anno  8  E.  3. 
reade  [p]  a  claime  made  by  Henry  de  Percy,  lord  of  the  man-  fp]  iiin.Picker- 
nor  of  Senior  within  the  said  forest.     The  forestors,  verderours,  ">g,  ann.  8E.  3. 
and  regarders  found  his  claim  to  be  true,  viz.  quod  pradictus  Rot*  S& 
Henricus  de  Percy,  $f  omnes  antecessors  sui  tenentes 

LI  1 571  *^*  tnanerium pnedictum  d  tempore  quo  non  extat  memo*  (8  Co.  136. 
u  I  ria9  8c  sine  interruptione  aliquali,  tenuerunt  pnedictum  Cro.  Jam.  155*) 
tnanerium  cum  pertinentiis  extra  regardum  foresta,  $ 
habuerunt  woodwardum  portantem  arcum  Se  sagittas  adprcesen* 
tandum  prcesentanda  de  venation  e  tantum,  Sec.  Se  habuerunt  tn  boscis 
suis  de  Semerejbrgeas  fy  mineras,$c  amputarunt,  dederunty  fy  w»- 
dideruntboscumsuum  infra  maneriumpradictum,  sine  visujbresta- 
riorum  pro  voluntate  sua,  Scjugarunt  Sc  ceperunty  wipes,  lepores, 
capreolosy  fyc.  sicut  idem  Henricus  Percy  superius  clatnat.  Which 
claime  by  prescription,  and  found  as  is  aforesaid,  the  justices 
doubted  onely  of  two  points.  The  first,  forasmuch  as  the  said 
manor  was  within  the  limits  of  the  forest,  it  should  not  onely  be 
contra  assisam  forests,  for  his  woodward  to  beare  bow  and 
arrowes,  where  by  law  he  ought  to  beare  but  an  hatchet,  and  no 
bow  nor  arrowes  within  the  forest,  but  also  defacili  cederepossU 
in  destructionemferarum,  fyc.  and  they  therefore  doubted  whether 
it  might  bee  claimed  by  prescription.  Their  second  doubt  was 
concerning  fugationem  fy  captionem  capreolorum  in  boscis  suis 
prcedictis,  eo  quod  est  bestia  venationis  Jbresta,  Sc  transgressores 
tnde  convictijinemjacerent  ut  pro  transgressione  venationis ;  and 
for  that  difficulty,  the  claime  was  adjourned  into  the  king's 
bench.  But  of  the  other  parts  of  the  prescription  no  doubt  at 
all  was  made ;  and  the  like  had  been  allowed  in  the  same  eire, 
as  in  the  case  of  Thomas  lord  Wake  of  Lydell,  and  of  Gilbert  of 
Acton,  in  the  same  eyre,  Rot.  37,  and  of  others. 

"  This  is  proved  by  the  pleading"    Note,  one  of  the  best  (Pott.  196. a. 

arguments  or  proofes  in  law  is  drawne  from  the  right  entries  or  a83*  »•    Ant*" 

course  of  pleading ;  for  the  law  it  selfe  speaketh  by  good  plead-  ,7~"'  l°  ?*!•  88# 
ing;  and  therefore  Littleton  here  saith,  it  is  proved  by  the  "' 

pleading,  &c.  as  if  pleading  were  ipsius  legis  viva  vox. 

"  Insomuch  that  such  title  of  prescription  uoas  at  the  common 
laxjoy  fyc"  Note,  all  the  prescriptions  that  were  limited  from  a 
certaine  time  were  by  act  of  parliament,  as  from  the  time  of  H.  1 . 

which 


{ 


greater  number  of  authorities,  which,  unless  the  cases  we  have  referred  to  arte 
misstated  or  misunderstood,  is  in  favour  of  the  prescription,  shall  be  thought 
to  be  of  equal  or  nearly  of  equal  weight  with  the  more  modern  decisions  on  the 
other  side ;  then  probably,  as  the  subject  strikes  us,  th£  good  sense  of  lord 
Coke's  distinction  as  to  negative  statutes,  together  with  a  consideration  of  the 
multiplicity  of  books  which  favour  his  general  doctrine,  w41r-so  strongly  turn 
the  scale  in  this  particular  instance  of  forest-law,  as  scarce  to  leave  any  doubt. 
Indeed  it  was  for  the  sake  of  explaining  how  far  the  general  doctrine  may  be 
effected  bv  the  decision  on  this  point  of  forest-law,  that  we  have  detained  the 
ider  so  long  upon  it. — [Note  159*] 

JOh.  I.  H  H 
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which  was  the  first  time  of  limitation  set  downe  by  any  act  of 
parliament,  and  so  from  the  reigne  of  J2. 1,  &c.  but  this  pre- 
scription of  time  out  of  memory  of  man  was  (as  Littleton  here 
saith)  at  the  common  law,  and  limited  to  no  time.  Also  here 
is  implyed  a  raaxime  of  the  law,  viz.  that  whatsoever  was  at 
the  common  law,  and  is  not  ousted  or  taken  away  by  any  statute, 
remaineth  still. 

(Ante  no.  b.         "  Common  law"     The  law  of  England  is  divided,  as  hath 
Pott.  344.  a.)      beene  said  before,  into  three  parts ;  1,  the  common  law,  which 

is  the  most  generall  and  ancient  law  of  the  realme,  of  pan 
whereof  Littleton  wrote;  2,  statutes  or  acts  of  parliament ;  and 
3,  particular  customes  (whereof  Littleton  also  maketh  some 
mention).  I  say  particular,  for  if  it  be  the  generall  customeof 
the  realme,  it  is  part  of  the  common  law. 

The  common  law  has  no  controler  in  any  part  of  it,  but  the 

high  court  of  parliament ;  and  if  it  be  not  abrogated  or  altered 

(Pref.  to  8th      by  parliament,  it  remaines  still,  as  Littleton  here  saith.    The 

£°*)  common  law  uppeareth  in  the  statute  of  Magna  Charta  and 

other  ancient  statutes  (which  for  the  most  part  are  affirmations 
of  the  common  law)  in  the  originall  writs,  in  judiciall  records, 
and  in  our  bookes  of  terntes  and  yeares.  Acts  of  parliament 
appeare  in  the  rolls  of  parliament,  and  for  the  most  part  are  in 
print.    Particular  customes  are  to  be  proved. 


Sect.  171. 

A  LSOy  every  borough  is  a  towne  (chescun  burgh  est  un  ville),  but 
not  h  converse     More  shall  be  sayd  of  custome  in  the  Tenure  of 
VUlenage. 

(*  Inst.  669.)  «  'T'OWNE  (villey  villa,  auasi  vehilla,  quod  in  earn  convehanter 
vid.  Linwood,  Jructus.  And  it  is  called  vicus,  because  it  hpropre  viam. 

Bract  lih  T  fol.  ^l^a  est  ex  pluribus  mansionibus  vicinata,  Sf  coUata  ex  pluribus 
434.  &  lib.  a.  vicinis.  If  a  town  be  decayed  so  as  no  houses  remaine,  yet  it 
fol.  ai  t.  For-  is  a  towne  in  law.  And  so  if  a  borough  be  decayed,  yet  shall  it 
rescue,  cap.  29.  send  burgesses  to  the  parliament,  as  Old  Salisbury  and  others  doe. 
\'A  *mc»  It  cannot  be  a  towne  in  law,  unlesse  it  hath,  or  in  time  past  hath 
Br.  01.  '  had,  a  church,  and  celebration  of  divine  service,  sacraments  and 
34  E  1.  Quare  burials.  What  alteration  hath  beene  made  in  townes,  heare 
imp.  187.  what  a  great  lawyer  saith.     In  Anglia  viUula  tamparva  inveniri 

Fortescue,  cap.  non  poterit,  in  qua  non  est  miles,  armiger,  vel  paterfamilias,  SfC* 
3^'  magnis  ditatus  possessionibus,  necnon  Itberi  tenentes  alii  &f  valecti 

plurimi,  suis  patrimoniis  sufficientes,  fyc.     And  it  appeareth  by 
Littleton,  that  a  towne  is  the  genus,  and  a  borough  is  the  species; 
Fortescue,  cap.    for  hee  saith  that  every  borough  is  a  towne,  but  every  towne  is 
Q4*  not  a  borough.     Et  sub  appeUatione  villarum  continentur  burgi 

Sf  civitates. 
Domesday,  O*  Berewica,  or  berewit,  in  Domesday  signifieth  a  V~\  2.6*71 

Glouc.  towne.    Ha  berewca  pertinent  ad  Bercnley.    (Et  sic  I  J 

recitat  plus  quhm  viginti  villas.) 

There  be  in  England  and  Wales  eight  thousand  eight  hun- 
dred and  three  townes,  or  thereabouts. 

See 


L.2.  C.  11.  Sect.  172.  Of  Villenage.  [1  lea- 

see more  de  villis, parochiis,  et  hamlettis,  in  the  ancient  authors  Bract,  ubi  sup. 
of  the  law,  and  plentifully  in  our  other  bookes.     But  let  us  now  £'**•  h*  4- c*  *&• 
heare  what  Littleton  saith  (i).  Brit  fo.  f^*7££ 


Chap.  11.  Of  Villenage.  Sect.  172. 

nTENURE  in  villenage  is  most  properly,  when  a  velleine  holdeth  of 
his  lord,  to  wliom  he  is  a  villeine,  certaine  lands  or  tenements  according 
to  the  custome  of  the  mannor,  or  otherwise •,  at  the  will  of  Jus  lord,  and  to 
doe  to  his  lord  villeine  service ;  as  to  carry  andrecarry  the  dung  of  his  lord 
out  of  the  city j  or  out  of  his  lord's  mannor  unto  the  land  of  his  lord,  and 
to  spread  the  same  upon  the  land,  and  such  like  (hors  del  city,  ou  del 
manor  (2),  son  seignior,  jesques  a  le  terre  son  seignior,  en  gisant  ceo  (3) 
flur  le  terre,  et  hujusmodi).  And  some  free  men  hold  their  tenements 
according  to  t/te  custome  of  certaine  manors,  by  such  services.  And  their 
tenure  also  is  called  tenure  in  villenage,  and  yet  they  are  not  villeines ;  for 
no  land  holden  in  villenage,  or  villein  land,  nor  any  custome  arising  out  of 
the  land,  shall  ever  make  a  free  man  villeine.  But  a  villeine  may  mane 
free  land  to  bee  villeine  land  to  his  lord.  As  where  a  villeine  purchaseth 
land  in  fee  simple,  or  in  fee  taile,  the  lord  of  the  villeine  may  enter  into  the 
land,  and  oust  the  villeine  and  his  heiresfor  ever ;  and  after,  the  lord  (if 
hee  unit)  may  let  the  same  land  to  the  villein,  to  hold  in  villenage. 


«  JTENURE  in  vMenage."  Villeine  is  from  the  French  word  Lib.  Rub.  76. 

viUaine,  and  that  a  villa,  quia  villa  adscriptus  est ;  for  they  ^77- 

which  are  now  called  villani,  of  ancient  times  were  called  adscrip-  ca  ""^  £  5^c 

titii.     And  in  the  common  law  he  is  called  nativus;  quia  pro  videBmct.li.i. 

majore  parte  natus  est  serous  :  and  this  is  hee  which  the  civilians  ca.  6,  &c 

call  serous,  [a]  Theyn  in  the  Saxon  tongue  is  liber,  and  then,  Brit.  fo.  77.  &  . 

serous.     Theme  (sometimes  written  theame  corruptly)  is  an  old  ^  8*'  **7, 98, 

Saxon  word,  and  signifieth  potestatem  habendi  in  natives  sive  villa-  ^\et\  li.  1 .  c*3. 

nos,  cum  eorum  sequelis,  terris,  bonis  et  catallis.    But  teame,  some-  piet.  |.  a.  ca.  44. 

time  corruptly  written  theame,  is  of  another  signification ;  for  it  Idem.  li.  4. 

is  also  an  old  Saxon  word,  [b]  and  signitieth,  where  a  man  can-  caP-  *  *  &  ,fl- 

Mir.  ca.  2. 
sect.  18.    Ockham. (F.  N.  6.  77.  a.)    [a]  Flet.  1L  1.  ca.  04.     [6]  Vide  Lamb,  inter, 
leges  Sanct  Edw.  fo.  132. 110.25. 

not 


(1)  We  do  not  observe  that  there  is  any  thing  in  the  statute  of  Charles  the 
second  for  taking  away  military  tenures,  which  in  the  least  varies  the  tenure 
by  burgage.  For  further  information  about  burgage  and  boroughs^  see  Brad, 
on  Bor.  Mad.  Firm.  Burg.  Squire's  Anglo  Sax.  Gov.  1st  ed.  tit.  Boroughs 
in  the  index,  and  Wright's  Ten.  205. — [Note  160.] 

(2)  In  L.  and  M.  and  Roh,  the  words  are  del  cite  (which  seems  used  in  the 
•ame  sense  as  scite)  del  mannor. 

(3)  Instead  of  en  gisant  ceo,  the  words  in  L.  and  M.  and  Roh.  are  gisaunt 
rrette  et  de  spreder  le  fyme  le  signour. 

h  h  2 


[ 
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not  produce  his  warrant  of  that  which  hee  bought  according  to 
his  voucher. 

«  VUlenage"  Villenagium,  (as  in  like  cases  hath  been  sayd 
where  the  termination  is  in  age)  is  the  service  of  a  bondman. 
And  yet  a  free  man  may  doe  the  service  of  him  that  is  bond. 
(F.  N.  B.  it.  And  therefore  a  tenure  in  viHenage  is  twofold ;  one,  where  the 
r  ?mAbP"i?3^  P6**011  °f  tne  tenan*  >9  bond,  and  the  tenure  servile ;  the  other, 
Cor  re£?£Lr*  wnere  **  P*™011 »  &**>  *nd  the  tenure  servile,  [c]  Serva  terra 
in  thesaur.  *  Hberos  de  sanguine  existentes,  villanosjacere  non  potest.  And 
Id]  Bmct.  li.  4.  therefore  it  is  said,  [</]  est  enim  ratio  et  regula  generaUs  in  Ms 
£».  170.  duobus  casibusy  quod  liber  homo  nihil  liber tatis  propter 

&  personam  suam  liberam  confert  vtUenagio,  nee  tiberum  pi  1 671 
tenementum  i  contrario  mutat  statum  aut  conditionem  I     ^     I 
e]  Idem,  Hi.    villani.  And  againe,  [e]  Villenagium  vd  servitium  nihil  L 
a.  6.  detrahit  libertati ;  habita  tamen  atstinctione  utrum  tales  sint  villanh 

Brit.c31.Ac  06.  et  tenuerunt  in  villano  socagio  de  dominico  domini  regis.    And 
rlV'o*  ^  J**  i'  againe,  Tfl  Tenementum  non  mutat  statum  liberi  non  magis  qtuhn 

■K?t7£  ~    «™  i  P«erit  enim  liber  homo  tenere  purum  villenagium,  JaLio 
A3.  E.  3.5.  «x.   ffrygj,  viuanum  prtinete,  *  J^Uominus  libl  er},cum  hoc 

Jaciat  ratione  villenagti,  et  non  ratione persona  swe:  et  ideopoterit} 
quando  voluerit,  villenagium  deferere,  et  liber  discedere,  nisi  ilk- 
queatus  sit  per  uxorem  nativam  ad  hoc  faciendum,  ad  auam  ingres~ 
susjuit  in  villenagium,  et  quapr&stare  poterit  impedimentum,  fyc. 
-fjr]  Bmct  li.  4.  And  againe,  [g]  Purum  villenagium  est,  a  quo  prcestatur  pern- 
io. flo8.  tium  incertum  et  indeterminutum,  ubi  scire  non  poterit  vespers 
m.  ca.  31.        quale  servitium  Jieri  debet  mane,  viz.  ubi  quisjacere  tenetur  quu> 
quid  ei  praceptumjuerit.  And  another  saith  to  the  same  intent, 
Ceux  ne  scavoient  le  vespere,  de  quoy  ils  serverent  en  la  matyn. 
Jfc]  Bract  li.  1.    [£]  Fuerunt  in  Conquestu  liberi  homines,  qui  liber e  tenuerunt 
^  7«                  tenementa  sua  per  libera  servitia,  vel  per  liberas  consuetudines; 

et  cum  per  potentiores  ejecti  essent,  postmodum  reversi  receperunt 
eadem  tenementa  sua  tenenda  in  vtUenagio,  Jaciendo  inde  opera 
servilia,  sed  certa  et  nominata,  8pc.  et  nihilominus  liberi,  quia, 
licit  Jaciunt  opera  servilia,  cum  non  Jaciunt  ea  ratione  per sonarwn, 
sed  ratione  tenementorum,  fyc. 

How  villenage  or  servitude  began,  and  for  what  cause,  it  is  said, 
[i]  Fortesc.  [1]  Ab  homine  et  pro  vitio  introducta  est  servitus.  Sed  libertas  h 
ca.  49.  j)t0  hominis  est  tndita  natune.   Qicare  ipsa  ad  homine  sublata, 

semper  redire  gliscit,  utjacit  omne  quod  libertate  naturali privatur. 
[1c]  Brit.  ca.  31.  And  another  saith,  [£]  that  the  condition  of  villeines  from  free- 
dome  unto  bondage,  of  ancient  time  grew  by  constitutions  of 
[/]  Bract  li.  1.     nations.     [/]  Fiunt  etiam  servi  liberi  homines  captivitate  dejure 
F)'fr  gentium,   and  not  by  the  law  of  nature,  as  from  the  time  of 

fc  ca.  5.1  C**  3"  At°ah's  Flood  forward,  in  which  time  all  things  were  common  to 
Mir.  rap.  a.  dll,  and  free  to  all  men  alike,  who  lived  under  the  law  naturali ; 
sect.  18.  and  by  multiplication  of  people,  and  making  proper  and  private 

those  things  that  were  common,  arose  battels.  And  then  it  was 
ordained  by  constitution  of  nations,  that  none  should  kill  another; 
but  that  he  that  was  taken  in  battel!,  should  remain  bond  to  his 
taker  for  ever,  and  he  to  doe  with  him,  and  all  that  should  come 
of  him,  his  will  and  pleasure,  as  with  his  beast,  or  any  other 
chattell,  to  give,  or  to  sell,  or  to  kill :  and  after  it  was  ordained, 
for  the  cruelty  of  some  lords,  that  none  should  kill  them,  and 
that  the  life  and  members  of  them,  as  well  as  of  freemen,  were  in 
the  hands  and  protection  of  kings,  and  that  he  that  killed  his 
villeine,  should  have  the  same  judgment  as  if  he  had  killed  a 

freeman. 
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freeman.  Thereupon  they  were  called  servi,  quia  servabantur  a 
dominis  et  non  occidebantur,  et  non  &  servienao.  He  is  called 
nativus,  a  nascendo,  quia  plerumque  natus  est  serous ;  and  he  is 
called  villanus,  for  that  he  doth  his  villein e  service  in  vilUs. 

Est  autem  libertas  naturalis  facultas  ejus  quod  cuique  facere  (F.N.B.  77.F.) 
tibety  nisi  quod  dejure,  aut  vi  prohibetur.  Servitus  est  constitutio  Bract. li.i.ca.6. 
de  jure  gentium,  qua  quis  domino  alieno  contra  naturam  subjicitur,  */„£?"' *!?)." 3' ' 
And  againe,  [m]  Et  tout  soytque  touts  creatures  duissont  este frank  fieta,  lib.  1. 
solonque  le  ley  de  nature,  per  constitution  nequidant,  et  fait  de  ca.  a  &  3. 
homes  sont  outers  creatures  enservies,  sicome  est  dit  beasts  en  M  Mirror,     - 
parkesy  pissons  en  servers,  et  oyseux  en  cages.  cap.  a.  sect.  18. 

[n]  This  is  assured,  that  bondage  or  servitude  was  first  in-   [n]  Mirror, 
fiicted  for  dishonouring  of  parents;  for  Cham  the  father  of  Ca-  *aP- a. sect  18. 
naan  (of  whom  issued  the  Canaanites)  seeing  the  nakedness  of  ^Je"1s,^>  &c 
his  father  Noah9  and  shewing  it  in  derision  to  his  brethren,  was  ' 

therefore  punished  in  his  sonne  Canaan  with  bondage.     And 
herewith  agreeth  the  divine :   Ante  vini  inventionem  inconcussa  Ambrose. 
libertas*     Non  esset  hodie  servitus,  si  ebrietas  nonfuisset. 

"  Out  of  the  city  or  out  of  his  lord's  mannor,  fyc" 

LI  1771  This  *8  ™se  printed,  for  the  £?*  originall  is,  hors  del 
J  scite  del  mannor,  and  so  would  it  be  amended  in  the 
impressions  of  the  booke  hereafter. 

"  And  some  freemen  hold,  fyc."    This  is  apparent  enough.  Mirror,  cap.  a. 
especially  upon  that  which  hath  beene  said.  8ect- 18»  acc« 

"  Where  a  villeine  purchaseth  land  in  fee  simple.*9     Yet  the  Mirror,  cap.  a , 
villeine  may  purchase  some  kinde  of  inheritances  in  fee  simple,  8CCt* l8 
which  the  lord  of  the  villeine  cannot  have.   As  if  a  villeine  pur- 
chase a  common  sauns  nomber,  the  lord  shall  not  have  it ;  for 
the  lord  may  surcharge  the  same,  which  should  be  a  prejudice  to 
the  terre-tenant ;  and  the  same  law  of  a  corodie  incertaine  granted 
to  a  villeine,  and  such  like  inheritances.  And  therefore  Littleton 
materially  said, purchaseth  land.  When  the  villeine  hath  an  estate  a*  Ass.  p.  37. 
of  any  thing  certaine,  the  lord  shall  have  it ;  as  a  rent  granted  to 
the  villeine,  commons  certaine,  estovers  certaine,  and  such  like. 
[0]]  But  that  which  lyeth  in  action,  as  a  warranty  made  to  the  [0]  Dock  and 
villeine  his  heires  and  assignes,  the  lord  shall  not  take  advantage  Stud.  ca.  43. 
of  by  voucher ;  because  it  is  in  lieu  of  an  action.    Neither  shall  ^JF0'??'  63# 
the  lord  take  advantage  of  any  obligation  or  covenant,  or  other  p^' l90^^X  ' 
thing  in  action  made  to  the  villeine ;  because  they  lye  in  privity, 
and  cannot  be  transferred  to  others. 

[p\  If  a  man  be  lessee  of  a  villeine  for  life,  for  yeares,  or  at  will,  [p]  1*5  E.4.61 . 
and  the  villeine  purchaseth  lands  in  fee ;  if  the  lessee  entreth  into   l8  £*  |'  «2" 
the  lands,  he  shall  hold  the  lands  as  a  perquisite  to  him  and  his  ^Wt  tit.  V11I70; 
heires  for  ever.  But  if  a  bishop  hath  a  villeine  in  the  right  of  his  (Plow.  335.  a* 
bishopricke,  and  he  purchaseth  lands,  and  the  bishop  entreth,  Ante  90.  a.) 
the  bishop  shall  have  this  perquisite  to  him  and  his  successors,  post-  3|7- a- 
and  not  to  him  and  his  heires ;  for  the  law  respecteth  the  quality,    * **  jjj#  ry$*' 
and  not  the  quantity  of  his  estate.  So  if  executors  have  a  villeine  (g.) 
for  yeares,  and  the  villeine  purchase  lands  in  fee,  and  the  execu-  'Ante  13.  a. 
tors  enter,  they  shall  have  a  fee  simple,  but  it  shall  be  assets. 

"  Fee  taile"  By  this  it  is  apparent,  that  if  lands  bee  given  to 
a  villeine,  and  to  the  heires  of  his  body,  the  lord  may  enter  and 
put  out  the  villeine  and  the  heires  of  his  body ; .  for  quicquid  ac- 

h  h  3  quiritur 
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i  5  E.  4. 9.  b.  quiritur  servo  acquiritur  domino  (1  )•  And  in  this  case  the  lord 
Pi.Com.  555,in  gnjne8  a  fee  simple  determinable  upon  the  dying  of  tbe  villeme 
wait mgham  s     witnout  heire  of  ^  j^y .  and  ^  absolute  fee  simple  remaineth 

still  in  the  donor.  And  if  the  lord  enter,  and  after  infranchise 
the  donee,  and  after  the  donee  hath  issue,  yet  that  issue  shall 
never  have  remedy  either  by  formedon  or  entry,  to  recover  this 
land,  by  force  of  the  statute  of  donis  conditionatibus;  for  that 
statute  giveth  remedy  to  the  issues  of  the  donee,  that  hare 

capacity 

(1)  This  rule  about  slaves  holds  in  some  degree  in  respect  to  apprentices  and 
servants,  particularly  the  former ;  though  with  a  great  difference  in  point  of 
extent  and  application.     AH  acquisitions  of  property  real  and  personal  made 
by  the  villein,  in  whatever  way  arising,  with  no  other  exception  than  what  is 
allowed  of  to  prevent  prejudice  to  third  persons,  belonged  to  his  lord ;  because 
an  incapacity  to  acquire  any  thing  for  his  own  benefit  was  one  of  the  harsh 
characteristics  of  the  villein's  condition.    But  the  relation  of  the  apprentice 
and  servant  to  his  master  is  more  mild  and  limited ;  for  it  only  imports,  that 
the  roaster  shall  be  entitled  to  their  personal  labour  during  the  term  stipulated, 
either  in  a  particular  way,  or  generally,  according  to  the  nature  of  the  service 
or  apprenticeship.     Consequently  the  master  cannot  claim  any  other  acqui- 
sitions, than  such  as  are  tne  result  of  that  labour.    What  the  apprentice  or 
servant  earns  by  his  labour,  whilst  he  remains  with  the  master,  or  is  actually 
working  for  him,  falls  so  clearly  within  this  principle,  that  there  can  be  no 
room  for  doubt.     Nor  can  there  be  any,  where  the  apprentice  or  servant  is 
employed  by  another  person  with  the  knowledge  and  consent  of  the  master, 
witnout  any  circumstances  indicating  a  waver  of  their  earnings.     The  books 
contain  several  adjudications  founded  upon  this  latter  idea.     Most  of  them 
indeed  relate  to  apprentices  in  the  seafaring  way;  whose  wages  and  prise- 
money  as  seamen,  though  earned  whilst  in  another  service,  have  been  recovered, 
by  those  to  whom  they  were  bound.     But  the  principle,  which  governs  them, 
seems  to  apply  to  apprentices  and  servants  in  general.  See  6  Mod.  69.  12  Mod. 
415.    Comberb.450.    iStra.  582.    1  Barnard.  Rep.  31a.    1  Ves.  48.83.  See 
doctrine  as  to  case  between  father  and  child,  1  Woodes.  451  •     Some  of  tbe 
cases  go  so  far,  as  to  give  the  master  a  right  to  the  wages  or  earnings,  whether 
the  service  is  performed  by  the  apprentice  with  or  •without  the  masters  license; 
and  even  though  the  earnings  accrue  in  a  trade  or  service  different  from  that 
to  which  the  apprentice  is  bound.   6  Mod.  69.    la  Mod.  83.    1  Ves.  83.    But 
though  the  rule  should  be  so  large  in  respect  to  apprentices,  it  may  be  doubted, 
whether  it  is  equally  so  in  the  case  of  other  servants.    There  is  a  case  of  the 
reign  of  James  the  first,  in  which  a  judgment  against  the  master  appears  to  be 
principally  founded  on  the  want  of  his  consent  and  privity  to  the  retainer.  Cro. 
Jam.  653.    a  Rol.  Rep.  369.    Independently  too  of  authority,  the  master's 
proper  remedy  in  all  cases,  except  those  in  which  the  servant  is  intentionally 
employed  on  his  master's  account,  seems  to  be  an  action  either  against  the 
employer  for  loss  of  service,  if  he  knew  of  the  first  retainer,  or  against  the  ser- 
vant himself  for  breach  of  his  contract;  such  a  case  rather  importing  the 
master's  right  to  damages  for  injury  sustained  by  the  consequences  of  the 
second  retainer,  than  a  right  to  the  profits  accruing  from  it.  We  have  already 
mentioned,  that  most  of  the  cases,  which  occur  in  the  books,  relate  to  the  ap- 
prentices of  watermen  and  seafaring  persons.     It  may  therefore  be  proper  to 
add,  that  in  31  Geo.  a.  c.  10,  one  object  of  which  is  to  regulate  the  pay  of 
seamen  in  the  royal  navy,  there  is  a  provision,  that  in  particular  cases  the 
master  shall  not  be  entitled  to  the  wages  of  his  apprentice.    See  Sect.  10. 
Note  also  the  17th  Section  in  the  a  and  3  Anne,  c.  6,  from  which  it  seems,  as 
if  the  fraroers  of  that  law  doubted,  whether  the  master  of  an  apprentice  who 
goes  into  the  royal  navy,  would  be  entitled  to  his  wages  without  an  express 
provision. — [Note  161.] 
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capacity  and  power  to  take  and  retaine  such  a  gift ;  and  the  title 
of  the  lord  remaines,  as  it  did  at  the  common  law,  for  the  statute 
restraineth  acts  done  only  by  the  tenant  in  taile.  And.  so  it  is, 
if  lands  be  given  to  an  alien,  and  to  the  heires  of  his  body,  upon 
office  found,  the  land  is  seised  for  the  king,  afterwards  (a)  the 
king  makes  the  alien  a  denizen,  who  hath  issue  and  dyeth,  the 
king  shall  detaine  the  land  against  the  issue. 


Sect.  173. 

A  ND  note,  if  a  feoffement  be  made  to  a  certaine  person  or  persons  in 
fee,  to  the  use  of  a  villeine ;  or  if  a  villeine,  with  other  persons,  ie 
infeoffed  to  the  use  of  the  villein ;  what  estate  soever  that  the  villein  hath 
in  the  use,  in  fee  taile,  for  terme  of  life  or  years,  the  lord  ofthe.villein  may 
enter  into  alt  those  lands  and  tenements,  as  if  the  villein  had  been  sole 
seised  of  the  demesne.  And  this  is  given  by  the  statute  of  anno  19  H.  7. 
ca.  15  (2). 

'"PHIS  is  an  addition  to  Littleton ;  and  the  statute  of  19  H.  7. 
ca.  15,  therein  mentioned,  for  the  cause  that  hath  beene 
aforesaid,  hath  lost  his  force  (3). 

T  117.1  w-Sect.  174. 

Z?  UT  if  a  free  man  will  take  any  lands  or  tenements,  to  hold  of  his 
lord  by  such  villeine  service,  viz.  to  pay  a  fine  to  him  ( 1 )  for  the  mar- 
riage of  his  sonnes  or  daughters,  then  he  shall  pay  such  fine  for  the 
marriage ;  and  notwithstanding  though  it  be  the  folly  of  such  free  man  to 
take  in  such  forme  lands  or  tenements  to  hold  of  the  lord  by  such  bondage, 
yet  this  mahetk  not  the  free  man  a  villeine  (2). 

**  rpO  pay  a  fine  for  the  marriage,  fyc."     [y]    And  this  villeine  W  >5  E.  3. 

and  servile  tenure  is  called  in  old  bookes  marchetum  or  mer-  **t#  ^,d»  33* 

chet.    Marchetum  verb  profUid  dare  non  competit  liber 0  homini,  fo  q6°  '     "  # 

inter  alia,  propter  Ubert  sanguinis  privilegium,  fyc.     And  this  is  Mirror,  ca.  2. 

true  de  communi  jure,  sed  modus  et  conventio  vincunt  legem.   And  sect.  18. 

as  Littleton  here  saith,  it  is  the  folly  of  such  a  freeman  to  take  s*e  ID.ope  °*  ""* 

Buch  mannors,"  lands  or  tenements,  to  hold  of  the  lord  by  such  chantc/  Sect 

bondage.     And  yet  this  doth  not  make  such  a  freeman  a  villeine,  194,     ' 

[r]    Quia  hiyumodi  prasiationes  fiunt  ratione  tenementi,  et  non  (Dr.  &  Stud. 

ratione  persona,  in  aonatione  comprekensce  et  reservata ;   non  66*  b0 

r  '  *  [r]Fleta,lib.3. 

cap.  13.    Mir.  cap.  a.  sect.  18. 

enim 


(a)  Note,  and  see  for  case  of  Denization  before  office,  Gould,  c.  29.      See 
also  ca.  of  Villein,  2.  Leon.  139. 

(2)  This  Section  was  first  introduced  in  Redman's  edition. 

(3)  The  cause  meant  is,  that  the  27  of  H.  8,  transfers  uses  into  possession 
See  lord  Coke's  note  on  Sect.  115.  fol.  84.  b. — [Note  162.] 

(1)  In  Roh.  the  words^/or  his  marriage  or  come  in  here. 

(2)  This  Section  in  L.  and  M.  stands  the  last  in  the  Chapter  of  Villenage. 

h  h  4 
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enim  unum  et  idem  est,  sed  longi  aliud,  tenere  liberty  et  per  tiberm 
servitium,  fyc.    For  the  signification  of  this  word,  vide  Sect.  194. 

74.  441- 


Sect.  175. 

A  LSO,  every  viUeine  it  either  a  villeine  by  title  of  prescription,  to  toil, 
that  hee  and  his  ancestors  have  been  villeines  time  out  of  mind  of  man ; 
or  he  is  a  villeine  by  his  owne  confession  in  a  court  of  record. 


(1  Bo.  Abr.  "  17  VERY  villeine  is  either  a  villeine  by  title  of  prescription, 
ilhR  h  %c"     Every  ▼iltein©  is,  either  by  prescription,  or  confes- 

76  77.U    CaP*  s"m*     S^™  au*  nascuntur,  autjiunt.     By  prescription,  either 

Br»cton,lib.  1.  regardant  to  a  roannor,  &c.  or  in  grosse.   In  gross,  either  by  pre- 

cap.  6.  Bcription,  or  by  granting  away  a  villeine  that  is  regardant,  or  by 

Bract,  fol.  77.  confession,     [s]  Fit  etiam  servus  liber  homo  per  confessionem  in 

iS »£&.  r* ^j** (3)- 

cap.  6.      Fleta,  lib.  1.  ca.  3.      8  Ass.  p.  13.      11  As*.  12.      94  Ass.  I.      73  Ass.  1. 
17E«3.78,79.    97  E.3. 89.     18  £.4. 95.    97  H.  8.7.  b.    Le  statute  de  17  E.  3. 17. 

"  In  a  court  of  record"  Record  is  derived  of  the  Latine  word 
recordor,  that  is,  to  keepe  in  mind,  as  the  poet  saith,  Si  rile  audita 
recordor.  And  therefore  a  record  or  inrolment  is  a  memoriall  or 
ft]  17  E.  3. 93*  monument  of  so  high  a  nature,  [t]  as  it  importeth  in  it  selfe  such 
11  jj»  4-  a6#  an  absolute  verity,  as  if  it  be  pleaded  (4)  that  there  is  no  such 
Shr  Afich!7&  recor^»  Jt  8na^  not  receive  any  triall  by  witnesse,  jury,  or  otber- 
8  EIU.  049.*  wise,  but  only  by  itselfe.  [u]  And  every  court  of  record  is  the 
PI.  Com  79,  &c.  king's  court,  albeit  another  may  have  the  profit,  wherein  if  the 
M  Gltnvil.  judges  do  erre,  a  writ  of  error  doth  lye.  [x]  But  the  county 
B  ct  ^Ub8*  CO111**  the  hundred  court,  the  court  baron,  and  such  like,  are  no 
fo!*i56?'  courts  of  record ;  and  therefore  the  proceedings  therein  may  be 

Brit.  fo.  191.      denyed,  and  tryed  by  jury,  and  upon  their  judgements 
[*]  6  Co.  1 1.      a  writ  of  error  lyeth  not,  but  a  writ  of  false  t&*  judge-  ["118."! 
&  19,  in  Jentle-  ment,  for  that  they  are  no  courts  of  record,  because  I     a*  J 
J7  Inst^n"         *^eY  cannot  hold  plea  of  debt  or  trespasse,  if  the  debt 

F.  N.  B.  138.  Post.  198.  960  a.  4  Co.  71.  a.  8  Co.  38.  1  Ro.  Abr.  597.  9  Ro.  Abr. 
869,  863.  Plow.  491.  b.  1  Sid.  94.  9  Ro.  Abr.  573.576.  1  Sid.  314.)  (14  H.  8. 15. 
1  Rot  Ab.  543.) 


or 


(3)  From  our  law's  thus  permitting  a  person  to  be  a  villein  by  acknowledge 
ment  in  a  court  of  record,  some  have  argued,  that  it  is  a  legal  mode  of  creating 
personal  bondage ;  with  a  view  to  prove,  that  there  is  not  any  thing  so  repug- 
nant in  our  law  to  domestic  slavery,  as  is  generally  imagined,  and  thence  tolay 
a  foundation  for  more  easily  inferring  the  lawfulness  of  importing  slavery  from 
our  colonies.  But  in  another  place  we  have  had  occasion  to  object  to  this 
way  of  considering  the  acknowledgment,  and  to  explain,  why  it  should  be 
deemed  merely  a  confession  of  that  immemorial  antiquity  in  the  villein's  slavery, 
which  was  otherwise  necessary  to  be  proved.  See  the  editor's  Argument  in  the 
case  qfSomersett,  a  Negro,  60  to  65,  and  Hob.  99. — [Note  163.] 

(4)  The  words  if  it  be  pleaded  are  material ;  for  in  evidence  before  a  jury 
tiie  copy  of  a  record  will  be  a  sufficient  proof  of  its  existence  and  contents. 
See  Law  of  Nis.  Pri.  aa6.  ed.  1 775,    Com.  Dig.  tit.  Certiorari  —[Note  164.] 


L.2.C.11.  Sect.  176, 177.     OfVillenage.  [118.a. 

or  damages  doe  amount  to  forty  shillings,  or  of  any  trespasse  vi 
et  amds(i). 

Monumenta,  qua  nos  recorda  vocamus,sunt  veritatis  et  vetustatis 
vestigia. 

Sect.  176. 

DUTif  a  freeman  hath  divers  issues,  and  afterwards  lie  confesseth  him- 
self e  to  be  a  villaine  to  another  in  a  court  of  record ;  yet  those  issues 
which  he  hath  before  the  confession  are  free,  but  the  issues  which  he  shall 
have  after  the  confession  shall  be  viUaines. 

This  is  so  evident  as  it  needeth  no  explication. 


Sect.  177. 

A  L  SO,  if  a  villaine  purchase  land,  and  alien  the  land  to  another  before 
that  the  lord  enter,  then  the  lord  cannot  enter;  for  it  shall  be  adjudged 
his  folly,  that  he  did  not  enter,  when  the  land  was  in  the  hands  of  the  vil- 
laine. And  so  it  is  of  goods.  If  the  villaine  buy  goods,  and  sell  or  give 
them  to  another,  before  the  lord  seiseth  them,  then  the  lord  may  not  seise 
the  same.  But  if  the  lord,  before  any  such  sale  or  gift,  commeth  into  the 
totone,  where  such  goods  be,  and  there,  openly  amongst  the  neighbours, 
claime  the  goods,  and  seise  part  of  the  goods,  in  the  name  of  seisin  of  all 
the  goods  which  the  villaine  lias  or  may  have(l)*,  frc.  this  is  a  good  seisin 
in  law,  and  the  occupation  which  the  villaine  hath  after  such  clayme  in  the 
goods(2)f,  shall  be  taken  in  the  right  of  the  lord. 

T  N  this  case  before  the  lord  doth  enter,  hee  hath  neither  jus  in  (Dr.  &  Stud. 

re  nee  jus  ad  rem,  but  onely  a  possibilitie  of  an  estate,  which  V*°*   a  ^oI- 
estate  he  must  gaine  by  his  entry;  and  therefore  if  the  villaine  735"' 

doth  by  way  of  prevention  alien  before  the  lord  doth  enter,  the 
lord  is  barred  of  tne  possibility,  which  he  had  to  the  land,  for  ever. 

[a]  Si  autem  serous  vendiderit feodum,  quod  sibi  et  hceredibus  per-  [a]  Fleta,  lib.  3. 

•  •  •-  ft  J  •  ••  •  J  *J  1  M  ?  J*  ■  *>         •        - 


(upon  an  office  found  for  him)  doth  enter,  yet  the  king  after  office  Villenage,  22. 

found  shall  have  the  land ;  quia  nullum  tempus  occurrit  regi,  as  9  H.  6.  91.  per 

Littleton  himselfe  saitb  in  the  next  Section  (2).    And  yet,  after  Babington. 

w  '  12  H.  7. 12. 

(8  Co.  170.    7  Co.  28.    2  Ro.  Abr.  734.) 

office 

*  t  These  are  notes  1,  and  2,  to  118.  6.  in  the  13th  and  14th  editions. 


(1)  See  post.  260.  a.    2  Inst.  311. 

(1 )  *  The  words  which  the  villaine  has  or  may  have  not  in  L.  and  M.  nor  Boh* 

(2)  f  Instead  of  the  goods  it  is  law  in  L.  and  M.  and  R. 
(?)  See  post.  119.  a. 


1 18.  a.  1 18.  b.]      Of  Villenage.     L.  2.  C.  1 1.  Sect.  177- 

office  found,  the  king  shall  not  hare  the  meane  profits;  because 
the  tide  is  by  the  seisure. 

"  Purchase  land?  The  like  law  is  of  seigniories,  advowsons,  re- 
versions, remainders,  rents,  commons  certaine,and  such 
like  certaine  inheritances,  wherein  the  villaine  t&  hath  Q 1871 
any  estate  or  interest.  If  the  villaine  purchase  land  I  D>  J 
either  in  fee  simple,  fee  tafle,  or  for  life,  if  the  villaine 
doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the 
lord.  But  yet  the  issue  of  the  villaine  shall  recover  the  land 
entailed  in  a  formedon,  and  then  the  lord  may  enter. 

"  Alien  the  land"  Alien  commeth  of  the  verbealienare,idest, 
alienumfacere,  vel.  ex  nostra  dominio  in  alienum  transferre,  sive 
rem  aliquam  in  dominium  alterius  transferrer  If  a  freeman  hath 
issue,  and  afterward  by  confession  becommeth  bond,  and  pur- 
chaseth  lands  in  fee,  and,  before  the  lord  enter,  he  dieth  seised, 
and  the  land  descends  to  his  issue  which  is  free;  in  this  case  the 
lord  shall  not  enter  upon  the  heire,  and  yet  this  is  a  descent 
and  no  alienation.  The  like  law  it  is,  if  the  land  so  purchased 
by  the  villaine  doth  escheate  to  the  lord  of  the  fee  before  any 
entry  made  by  the  lord  of  the  villaine :  so  as  the  act  of  the  law, 
that  is,  the  descent  or  escheat  may  as  well  prevent  the  lord  of 
his  entry,  as  the  act  of  the  party  by  alienation. 

If  a  villaine  be  disseised  before  the  lord  doth  enter,  the  lord 
may  enter  into  the  land  in  the  name  of  the  villaine,  and  thereby 
gaine  the  inheritance  of  the  land ;  but  if  there  be  a  descent  cast, 
so  as  the  entry  of  the  villaine  be  taken  away,  then  the  villaine 
must  recontinue  the  estate  of  the  land  by  judgement  and  execu- 
tion, before  the  lord  of  the  villeine  can  enter.  And  this  word 
["alien]  doth  not  onely  extend  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law ;  as  if  the  villeine  purchase  land  and 
dyeth  without  heire,  and  the  land  escheate,  or  if  there  be  a 
recovery  against  the  villaine  in  a  cessavit,  or  the  like. 

(*  Ko.  Abr.739.  "  And  so  it  is  of  goods,  fyc"  Goods,  biens,  bona,  includes  all 
5  £°*  V*9'  q  chattels,  as  well  reall  as  personall.  Chattels  is  a  French  word, 
CroEUfc%86.)  an^  signifies  goods,  which  ^by  a  word  of  art  we  call  catatta. 

Now  goods,  or  chattels,  are  either  personall  or  real!.  Personall, 
as  horse  and  other  beasts,  houshold  stuffe,  bowes,  weapons  and 
such  like,  called  personall,  because  for  the  most  part  they  be- 
long to  the  person  of  a  man,  or  else  for  that  they  are  to  be 
recovered  by  personall  actions.  Reall,  because  they  concerne 
the  reality,  as  tearmes  for  yeares  of  lands  or  tenements,  ward- 
ships, the  interest  of  tenant  by  statute  staple,  by  statute  mer- 
chant, by  elegit,  and  such  like. 

Bona  diviauntur  in  mobilia  et  immobilia*  MobUia  rursum  divi- 
duntur  in  ea,  qua  se  movent  et  qmub  ah  aliis  moventur.  But,  by  the 
common  law,  no  estate  of  inheritance  or  freehold  is  comprehended 
under  these  words  bona  or  cataUa($y>  And  it  is  to  be  observed, 
that  as  the  title  of  the  lord  to  his  villeine's  lands  beginneth  by  his 
entry,  so  his  title  to  the  goods  beginneth  by  the  seisure  of  them. 

And 


(3)  See  farther  as  to  chattels,  Bro.  Abr.  tit.  Chattels,  Com.  Dig.  tit.  Biens 
and  Assets,  and  Vin.  tit.  Executors,  U.  Y.  Z. 


L.  2.  C.  ll.Sect.  178.     Of  Villenage.      [1 18.  b.  1 19.  a. 

And  hare  againe  it  is  to  be  observed,  that  where  our  author,  in 
this  branch  concerning  goods,  useth  these  words  (sell  or  give)  - 
that  the  same  extendeth  as  well  to  gifts  in  law,  as  gifts  in  deed. 
And  therefore  if  a  niefe  hath  goods,  and  taketh  baron,  by  this 
gift  in  law  by  force  of  the  marriage,  the  lord  is  barred*  And  so 
it  is  if  a  villaine  make  his  executors  and  dieth,  by  this  gift  inlaw 
the  lord  is  barred,  as  shall  be  said  hereafter* 

"  And  claime  the  goods,  and  seise  part  of  the  goods."    For  a  3  h.  4. 15. 
claime  onely  of  the  goods  of  the  villaine  is  not  sufficient  in  law,  46  E.  3.  Bane. 
but  he  must  seise  some  part  in  the  name  of  all  tile  residue,  as  «»7-  Duct,  and 
here  it  appeareth ;  or  that  the  goods  be  within  the  view  of  the  ^J"**  "P*  *&• 
lord ;  for  the  claime  and  his  view  amount  to  a  seisure,  as  the  ^VlS^a  6. 
claynie  of  a  ward  being  present  by  word  is  a  sufficient  seisure,  Baldwin  FreuiTs 
albeit  the  gardian  layetn  no  hands  on  him.     See  hereafter  Sect*  cast.-  -  - 
331.     And  so  note  a  diversity  betweene  a  claime  of  lands  or  (Ante  88.  Port, 
tenements  and  goods,     [c]  In  an  action  oftrespasse  or  detinue  rjf^g  h  6. 
brought  by  the  villaine,  a  release  made  to  the  defendant  by  the  i3.  D,  per 
lord  is  a  good  barre ;  for  that  amounts  to  a  seisure  and  grant.  Ascoogh. 
If  the  villaine  doth  buy  goods  and  make  his  executors,  and  3  H,  4. 16. 
dieth  before  the  lord  doth  seise  them,  the  executors  shall  £f'*  Barre 
detaine  them  against  the  lord  of  the  villaine* 

*'  Has  or  may  have,  fyc."    Here  (fyc.)  doth  imply  an  excellent 

point  of  learning,  for  that  such  a  claime  doth  not  only  vest  the 

goods,  which  the  villaine  then  hath,  but  also  which  he  after  that 

shall  acquire  and  get  (4).  But  otherwise  it  is  of  lands  of  freehold 

or  inheritance ;  for  there  such  a  generall  entry  or  claime 

tllQTI  extends  only  to  the  lands  the  villaine  hath  at  that 
&  J  »*  time,  and  not  to  any  other  which  he  shall  purchase 
after,  as  by  our  author  in  this  Section  may  justly  be 
collected. 


Sect.  178. 

Z?  UT  if  the  king  hath  a  villeine,  who  purchases  land,  and  alien  it 

before  the  king  enter ;  yet  the  king  may  enter,  into  whose  hands  soever 

the  land  shall  come.  Or  if  the  villeine  buyeth  goods,  and  sell  them  before 

that  the  king  seiseth  them ;   yet  the  king  may  seise  these  goods,  in  whose 

hands  soever  they  be.    Because  nullum  tempus  occurrit  regi  (1). 

«  IF 


(4)  Contra,  as  to  the  goods  afterwards  acquired,  Dr.  and  Stud.  dial.  2.  c  4* 
( 1 )  See  ace.  41 .  b.  57.  b.  90.  b.  1 1 8.  a.  294.  b.  and  for  instances,  Plowd.  243*— 
But  the  rule  of  nullum  tempus  occurrit  regi  is  subject  to  various  exceptions, 
both  at  common  law  and  by  statute. — 1.  There  are  many  cases  in  which  the 
subject  may  make  title  against  the  king  by  prescription,  as  to  treasure  trove, 
waifs,  estrayB,  and  such  other  things  as  may  be  seised  without  matter  of  record. 
Ante,  fol.  1 14.  a.  and  b. — 2.  In  some  cases  the  king's  right  necessarily  fails  for 
want  of  exertion  in  due  time,  either  because  the  subject  of  his  right  determines 

before 


119.  a.]  Of  Villenage.        L.  2.  C.  1 1.  Sect.  178. 

Vide  Sect.  i»5.  «  JF  the  king  hath  a  tnlkine,  fa?    This  is  evident  upon  that 
Vide  StioniWd,     -*   which  hath  beeoe  said  before. 

1  nor.  i.  3*«  •• 

35  E.  3.  tiu  u  Or  if the  viUeine  buyeth  goods,  %c.n    If  the  king's  viUeine 

Villenage,  is.    acquire  any  goods  or  chattels,  the  propertie  of  them  is  in  the 

king  before  any  seisure  or  office ;  and  it  is  well  said  of  an  ancient 
t£)  Mirror,  author,  [d]  Al  royy  quant  al  droit  de  la  corone  ou  ajranch  estate, 
cap.  3.  nepoet  nul  temps  oceurre ;  and  another,  [e]  speaking  in  the  person 

M  Britton,        of  the  king,  saith,  Nul  temps  nest  limit  quant  a  mes  droits. 

KM*  88* 

Bract,  lib.  l.  que  res  dari  postint. 

Sect 


before  he  claims  it,  or  because  it  is  specially  limited  in  point  of  time  by  its 
creation.  An  instance  of  this  is,  where  the  land  of  tenant  for  life  is  found  to 
be  forfeited,  and  he  dies  before  seizure  by  the  king ;  for  it  is  then  too  late  to 
seize  for  the  king,  who,  as  Standford  expresses  it,  hath  surceased  his  time,  the 
estate  forfeited  being  determined,  and  the  right  of  entry  being  in  him  in 
reversion.-  Staunf.  Prserog.  33.  b.  The  law  is  the  same,  where  the  king  is 
intitled  to  the  next  presentation ;  in  which  case,  if  another  presents,  and  the 
incumbent  dies,  the  king  cannot  have  the  second  or  any  subsequent  presenta- 
tion. This  was  the  opinion  of  Browne,  justice,  against  Weston  in  Willion  and 
Berkely,  Plowd.  343.  349,  and  was  so  adjudged  in  Baskerville's  case,  7  Co. 
98.  a.  Lord  chancellor  Egerton  finds  fault  with  the  doctrine  of  this  last  case; 
but  his  objections  do  not  appear  in  the  least  satisfactory.  See  his  observations 
on  lord  Coke's  Reports,  8. — 3.  Sometimes  lapse  of  time  drives  the  king  to  a  suit. 
Thus  by  the  statute  of  the  13th  of  Rich,  the  second,  and  according  to  lord 
Coke  by  the  common  larv,  if  the  king  presents  to  a  benefice  already  full  with 
an  incumbent,  the  king's  presentee  shall  not  be  received  by  the  ordinary,  till 
the  king  has  recovered  his  presentment  by  due  process  of  law.  1 3  R.  3.  st.  1. 
c.  1.  Staunf.  Prserog.  33.  b.  3  Inst.  358.  Post.  344.  b.  See  also  Cro.  Jam.  385. 
4  H.  4.  c.  33.  Gibs.  Cod.  ist  ed.  803. — 4.  There  are  several  statutes,  which 
wholly  extinguish  the  king's  title,  if  not  exerted  within  a  limited  number  of 
years.  By  a  statute  of  the  14th  of  Edward  the  third,  the  king  lost  his  pre- 
sentment, where  he  was  entitled  by  having  in  his  hands  the  temporal  ties  of  a 
bishopric,  or  the  lands  of  a  person  within  age,  unless  he  presented  within 
three  years  after  the  voidance.  But  this  statute  was  soon  repealed.  See 
14  E.  3.  st.  3.  c.  3.  35  E.  3.  st.  3.  c.  3.  3  Gibs.  Cod.  1st  ed.  800.  The  chief 
statutes,  for  limiting  the  king's  title  to  a  certaine  time,  now  in  force,  are  the 
si  of  Jam.  1.  c.  3,  and  the  9  of  Geo.  3.  c.  16.  By  the  former  the  king  is 
disabled  from  claiming  any  manors,  lands  or  hereditaments,  except  liberties 
and  franchises,  under  a  title  accrued  60  years  before  the  beginning  of  the  then 
session  of  parliament,  unless  within  that  time  there  has  been  a  possession  under 
such  tide.  But  the  efflux  of  time  rendering  this  provision  continually  more 
ineffectual,  the  latter  statute  introduced  one  of  a  permanent  kind,  by  limiting 
the  king  to  sixty  years  before  the  commencement  of  the  suit  or  proceeding  for 
recovery  of  the  estate  claimed.  See  further  a  Commentary  on  the  3 1  Jam.  in 
3  Inst.  188.  See  also  something  relative  to  the  rule  of  nullum  tempus  occurrit 
regij  in  Hob.  153.  154. 347. — [Note  165.] 
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Sect.  179- 

A  L  SO,  if  a  man  let  certaine  land  to  another  for  terme  of  life,  saving 
to  himself  the  reversion,  and  a  villeine  purchase  of  the  lessor  the 
reversion ;  in  this  case  it  seemeth,  tJiat  the  lord  of  tlie  villeine  may  pre- 
sently come  to  the  land,  and  chime  the  reversion  as  the  lord  of  the  said 
villeine,  and  by  his  chime  the  reversion  is  forthwith  in  him.  For  in  other 
forme  or  manner  he  cannot  come  to  the  reversion.  For  he  cannot  enter 
upon  the  tenant  for  life.  And  if  he  should  stay  untill  after  the  death  of 
the  tenant  for  life,  then  perchance  he  should  come  too  late.  For  perad- 
venture  the  villeine  will  grant  or  alien  the  reversion  to  another  in  the  life 
of  the  tenant  for  life,  fyc. 

""  7bf<A Y presently  come  to  the  land" 

For  he  cannot  claime  the  reversion  but  upon  the  land, 
and  he  "by  his  coming  upon  the  land  for  that  purpose  is  no  tres- 
passer ;  because  the  law  giveth  him  power  to  claim  the  reversion, 
lest  he  should  be  prevented,  and  claime  he  cannot,  unless  he 
commeth  to  the  land.  So  likewise  if  the  villeine  purchase  a 
seigniory,  rent,  common,  or  any  other  freehold  or  inhe- 

C]  1  Q7|  ritance,  out  of  any  lands  or  tenements  of  another,  £?»  the 
b.  J  l°rd  mav  lawfully  come  to  the  land  to  make  his  claime 

to  the  seigniory,  rent,  or  other  profit  out  of  the  land.  Vide  41  E.  3. 
But  if  the  villeine  purchase  a  seigniorie,  or  a  rent,  common,  or  ***•  Audita  qQS. 
other  inheritance  issuing  out  of  the  land  of  the  lord  himselfe,  it  "  au    '  »u 

•         • «     1  1  .      .  °.  .../isri.4*  me* 

is  said,  that  the  seignione,  rent,  common,  or  such  other  inhe-  Execution,  98. 
ritance,  is  extinguished  in  the  lord's  possession  without  any  F.  N.  B.  104. 
claime.  l  B.7. 15.  b. 

"  Grant.9*  Here  must  be  intended  an  attornement ;  for  after 
the  grant  and  before  attornement  the  lord  may  not  (1)  claime  the 
reversion  (a). 

"  Ih  the  life  of  the  tenant  for  life,  fyc."  Here  by  (Sfc.)  is 
included  tenant  in  taile,  tenant  pur  outer  vie,  tenant  by  statute 
merchant,  staple,  elegit,  and  for  yeares ;  for  during  all  these 
estates  the  lord  may  claime  the  reversion,  as  well  as  in  case  of 
the  tenant  for  life. 


Sect.  180. 

TN  the  same  manner  it  is,  where  a  villeine  purchases  an  advowson  of  a 

church  full  of  an  incumbent,  the  lord  of  the  villeine  may  come  to  the 

said  church,  and  chime  the  said  advowson,  and  by  this  chime  the  advowson 

is 


(1)  This  is  apparently  an  error  of  the  press,  the  sense  requiring  the  omission 
of  not.  Accordingly  the  first  edition  is  without  it.  But  the  error  appears  in 
all  the  subsequent  editions. 

(-2)  But  now  by  the  4  Ann.  c.  16.  s.  9.  the  grant  of  a  reversion  is  perfect 
without  attornment*— [Note  166.] 
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upon  and  from  thenceforth  be  adjudged  a  disabled  person  in  lav 
[f]  PI.  Com.  *°  nave  or  enioy  the  same  benefice,  [f]  And  the  party  being 
6<>a.  «7  H.  8.  disabled  by  the  act  of  parliament  (which  being  an  absolute  and 
«  H.  7. 6.  direct  law)  cannot  be  dispensed  withall  by  any  grant,  &c.  with  a 

\\\\  7  s'b  *onobstante;  as  it  maybe,  when  any  thing  is  prohibited  sub  mode 
ii  II.  4.  76.  a8  uP°n  a  Penalty  given  to  the  king  (4).  And  the  said  act  doth 
5  E. 3. 99.   F. N.  B.  ai  1.  E.  Port.  1134.  a. 

not 

nets  of  the  cause  it  was  intended  to  sustain.  The  book  cited,  so  far  from  con- 
taining any  judgment  of  the  point,  ends  with  an  adjournment  of  the  case, 
accompanied  with  this  remarkable  declaration,  that  both  judges  and  counsel 
agreed,  what  they  had  then  said  should  be  taken  for  nothing.  As  far  too  as 
appears,  the  grant  in  question  might  have  been  adjudged  good  on  the  ground 
of  being  within  an  exception  of  the  statutes.  The  king  also  had  been  specially 
enabled  by  the  9  H.  5.  cap.  5,  to  dispense  with  the  statutes  for  four  years  on 
account  of  the  ware  and  a  pestilence.  But,  lastly  and  principally,  it  was  an 
insuperable  objection  to  the  authority  of  this  case,  that  the  23  H.  6.  to  remove 
all  doubts,  provides,  that  the  king's  grant  for  more  than  a  year  should  be  void, 
notwithstanding  any  non  obstante.  What  respect  could  be  due  to  a  judicial 
opinion,  declaring  a  dispensation  good,  which  the  legislature  itself  had  posi- 
tively enacted  should  be  void?  Yet  it  is  not  to  be  concealed,  that  in  the 
report  of  Calvin's  case,  lord  Coke  justifies  the  king's  dispensation  in  this  in- 
stance on  the  principle  of  its  being  beyond  the  power  of  parliament  to  take 
away  his  right  to  the  service  of  his  subjects.  Calvin's  case,  7  Co.  14.  This 
strange  language  is  the  more  unaccountable,  as  it  is  inconsistent  with  his  own 
doctrine  here,  and  in  the  case  on  the  statute  against  the  sale  of  offices.— 
[Note  169.] 

(4)  But  by  the  bill  of  rights,  1  W.  &  M.  it  was  declared,  that  from  the  then 
session  of  parliament,  no  dispensation  with  any  statute  should  be  valid,  unless 
such  statute  allows  it,  and  except  in  such  cases  as  should  be  specially  provided 
for  the  then  session.     1  W.  &  M.  sess.  2.  c.  fl.  s.  12.    The  occasion  of  this 
excellent  provision  was  the  equally  extravagant  and  unwarrantable  exercise  of 
the  dispensing  power  by  James  the  second,  who,  having  procured  the  sanction 
of  a  judicial  opinion  to  a  dispensation  with  the  test  act  in  favour  of  sir  Edward 
Hales,  madly  proceeded  to  a  suspension  of  the  principal  laws  for  the  support 
of  the  established  religion ;  an  excess,  in  which,  monstrous  as  it  was,  several 
of  the  judges,  to  the  great  scandal  of  Westminster-hall,  gave  him  countenance, 
the  priests  of  the  temple  of  justice  treacherously  aiding  to  pollute  it,  instead  of 
manfully  opposing  the  sacrilege.     Till  the  time  of  this  prince  the  doctrine  of 
dispensation  was  received  with  very  important  qualifications,  of  which  the 
principal  were  these : — 1.  It  was  said,  that  the  king  could  not  dispense  with  the 
common  law;  though  lord  chief  justice  Vaughan  seems  to  deny  this  position. 
Dav.  75.     3  Inst.  154.    Vaugh.  334. — a.  It  appears  to  have  been  generally 
agreed,  that  the  king  could  not  dispense  with  a  statute,  which  prohibited  what 
was  nudum  in  se. — 3.  Malum  prohibitum  was  not  deemed  universally  dispensable 
with ;  for  some  held,  the  king  could  not  dispense  with  a  statute,  if  the  prohi- 
bition was  absolute,  and  not  sub  modo,  as  under  a  penalty  to  the  king,  or,  as 
others  express  it,  where  the  statute  was  made  for  the  general  good,  and  not 
with  a  view  merely  to  the  king's  profit  or  interest. — 4.  None  contended,  that 
the  royal  dispensation  could  diminish  or  prejudice  the  property  or  private 
right  of  the  subject. — 5.  It  was  understood,  that  the  king  could  dispense,  not 
generally,  but  only  in  favour  of  particular  persons,  and,  according  to  some,  for 
these  only  in  particular  instances. — But  some  of  these  distinctions  had  great 
uncertainty  and  subtlety  in  them,  and  were  so  open  to  controversy,   that 
they  only  tended  to  create  embarrassment:  and  though  the  others  greatly 
restricted  the  largeness  of  the  claimed  prerogative,  yet  they  were  far  from 

obviating 
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not  only  extend  to  benefices  with  cure,  but  to  dignities,  pre- 
bends, and  all  other  ecclesiastical  livings. 

"  Clarke  (clerke)."   Ckricus,  is  twofold :  ecdesiasticus  (which  4  H,  4.  cap.  is. 
Littleton  here  intendeth),  and  he  is  either  secular  or  regular,  so 

called 

• 

obviating  the  chief  objection  to  so  formidable  a  pretension.  Had  die  boundary 
of  the  dispensing  power  been  ever  so  clearly  marked,  still  it  was  wise  and 
prudent  to  annihilate  k.     So  far  as  it  resembled  the  power  of  repealing  laws, 
it  was  an  intolerable  corruption,  wholly  irreconcilable  with  the  first  principle 
of  our  constitution,  by  which  the  power  of  legislation  cannot  be  exercised  by 
the  king,  without  the  two  houses  of  parliament.  So  far  as  it  did  not  fall  within 
this  idea,  it  was  unnecessary :  for  those  acts,  which  weret  he  fruits  of  it,  might 
have  derived  their  force  from  other  acknowledged  powers  of  the  crown,  such 
as  the  right  of  waving  penalties  and  forfeitures  belonging  to  itself,  and  the 
prerogative  of  pardoning. — It  is  worthy  notice,  that  the  declaration  of  rights, 
which  the  lords  and  commons  made  on  tendering  the  crown  to  William  and 
Mary,  distinguishes  between  suspending  laws  by  regal  authority,  and  dispensing 
with  them.  The  former,  being  a  general  and  absolute  abrogation  for  a  time,  is 
condemned  without  any  exception ;  but  the  latter,  being  only  a  special  exemp- 
tion of  certain  individuals,  is  merely  declared  illegal,  as  it  had  been  exercised  of 
late.     Also  the  bill  of  rights,  though  it  declares  against  the  future  exercise  of 
a  dispensing  power  m  any  case,  except  where  the  king  is  specially  authorized 
by  act  of  parliament,  yet  contains  a  proviso  saving  from  prejudice  all  prior 
charters,  grants  and  pardons.  1  W.  &  M.  sess.  2.  ch.  2.  sect.  12  &  13.    If  the 
condemnation  of  the  dispensing  power  for  the  time  past  had  been  unqualified, 
it  might  have  destroyed  the  titles  under  numberless  subsisting  grants  from  the 
crown,  the  validity  of  which  it  was  deemed  most  equitable  to  leave  to  the  deci- 
sion of  the  courts  of  justice  in  the  ordinary  way. — Such  as  wish  to  go  more 
deeply  into  the  controversy  about  the  dispensing  power,  may  find  the  following 
references  useful. — For  the  history  of  dispensations,  see  Dav.  69.  b.  Pryn.  on 
4  Inst.  1 28  to  1 33.  Atkyns  on  Power  of  dispens.  with  Pen.  Stat. — For  the  cases 
on  the  subject,  see  the  case  of  the  Merchants  of  Waterford,  in  2  R.  3.  1 1 . 
1  H.  7.  2.  the  Sheriffs  case,  in  2  H.  7. 6.  b.  the  doctrine  in  1 1  H.  7. 1 1.  b.  1 2.  a. 
Grendon  and  the  bishop  of  Lincoln,  Plowd.  502.  Case  of  the  Aulnager,  Dy.  303. 
Calvin's  case,  7  Co.  15.  the  Prince's  case,  8  Co.  29.  b.  Case  of  the  Taylors  of 
Ipswich,  1 1  Co.  53.  Case  of  Monopolies,  ibid.  84.  Irish  case  of  Commendam, 
Dav.  68.  Case  of  Customs,  12  Co.  18.  the  cases  cited  ante  note  3.     Colt  and 
Glover  v.  the  bishop  of  Litchfield,  or  English  case  of  Commendam,  Mo.  898. 

1  Rol.  Rep.  151.  Hob.  246.  Evans  and  Kiffins  v.  Askwith,  W.  Jo.  158. 
Palm.  457.  Latch.  31 .  233.  Noy,  93. 2  Rol.  Rep.  450.  Case  of  clerk  of  the  court 
of  wards,  Hob.  214.  Needier  and  the  bishop  of  Winchester,  Hob.  230.  Lord 
Wentworth's  case,  Mo.  713.  Case  of  dispensation  with  3  Jam.  i.  c.  5,  against 
a  recusant's  holding  an  office,  Hardr.  3 10.  Case  of  dispensation  with  statutes 
against  retailing  wine  without  license,  namely  Young  and  Wright,  1  Sid.  6. 
Thomas  and  Waters,  Hardr.  443.  2  Keb.  425.  Thomas  and  Boys,  Hardr.  464. 
Thomas  and  Sorrell,  Vaugh.  330.    1  Lev.  217.    1  Freem.  85.  115.  128.  137. 

2  Keb.  245. 280. 322.  372. 416.  790.  3  Keb.  76. 1 19. 143. 155. 184.  223. 233. 
264.  sir  Edward  Hale's  case  on  the  test  act  of  25  Cha.  2,  in  2  Show.  475. 
Comberb.  21.  State  Tri.  v.  7,  p.  612.  4  Bac.  Abr.  179,  and  Case  of  the  seven 
Bishops  in  the  reign  of  Jam.  2.  State  Tri.  4th  ed.  v.  5.  p.  303.  Of  these  cases, 
Thomas  and  Sorrell  and  sir  Edward  Hale's  are  the  principal.  The  former  was 
argued  with  the  greatest  solemnity  in  the  exchequer  chamber,  the  delivery  of 
the  opinion  of  the  judges,  of  whom  the  majority  was  for  the  dispensation,  taking 
up  a  day  in  four  several  terms.  The  latter  was  treated  with  less  form  ;  but 
grve  occasion  to  some  considerable  publications  on  the  subject ;  particularly 

/bi».  I.  I  1  lord 
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called  because  he  is  sennit  et  hareditas  domini:  and  Uncus,  and 
in  this  sense  is  signified  a  pen-man,  who  getteth  his  living  in 
some  court  or  otherwise  by  the  use  of  his  pen. 

Note,  if  the  church  becommeth  void,  albeit  the  present  avoid- 
ance be  not  by  law  grantable  over,  yet  may  the  lord  of  the 
(Ante  117.  a.)  villeine  present  in  his  owne  name,  and  thereby  gaine  the  inhe- 
ritance of  the  advowson  to  him  and  his  heires ;  for  albeit  it  be 
[g]  14 II.  4.  it.  not  grantable  over,  yet  it  is  not  merely  a  chose  in  action ;  [g] 
3$  E.  3.  35.  for  if  a  feme  covert  be  seised  of  an  advowson,  and  the  church 
13  E-  3*  Q«»re  becommeth  void,  and  the  wife  dyeth,  the  husband  shall  present 
M  43E  3  10.  to  the  advow80n ?  C*]  DUt  otherwise  it  is  of  a  bond  made  to 
39 E3.  5.  dte  w*fe i  because  that  is  merely  in  action. 
4  H.  6.  5.  (Pott.  351.  t.  1  Ro.  Abr.  345.)  Coot.  Cr.  El  173.  600.  3  Lev.  403. 
Alton,  S47.  but  tee  1  P.  Wmv  381.    4  Vin.  76. 

Sect.  181. 

ALSO,  there  is  a  villeine  regardant,  and  a  villeinein  grosse.  A  wflet* 
*"  regardant  is,  a*  if  a  man  be  seised  of  a  mannor  to  which  a  villein  is 
regardant,  and  he  which  is  seised  of  the  said  mannor,  or  they  whose  estate 
he  hath  in  the  same  mannor,  have  beene  seised  of  the  villein  and  of  his 
ancestors  as  villeins  and  neifs(\)  regardant  to  the  same  mannor  timeout 
of  memory  of  man.  And  villein  in  grosse  is,  where  a  man  is  seised  of  a 
mannor  whereunto  a  villein  is  regardant,  arid  granteth  the  same  viuein 
by  his  deed  to  another,  then  he  is  villein  in  grosse,  and  not  regardant. 

«  TriLLE  I NE  regardant"  He  is  called  regardant 


[ 


to  the  mannour,  because  he  hath  the  t3»  charge  |1207J 
8  H.  7. 5.  to  do  all  base  or  villenoug  services  within  the  same,  and  L  b.  J 

to  gard  and  keep  the  same  from  all  filthie  or  loath- 
some things  that  might  annoy  it :  and  his  service  is  not  certaine, 
but  he  must  have  regard  to  that  which  is  commanded  unto  him. 
Bract.H.a.fo.aG.   And  thereupon  he  is  called  regardant,  a  quo  prcestandum  ser* 
Mir.  ca.  a,  tect.  xyitium  incertum  et  indeterminatum,  ubi  scire  non  poterit  vespere 
1  •  quale  seroitium  fieri  debet  mane,  viz.  ubi  quis  Jacere  tenetur 

quicquid  ei  praceptum  fuerit,  as  before  hath  beene  observed. 
Vide  Sect.  84.     And  Littleton  sayth,  hereafter,  that  no  other  thing  is  said  to 
i]  *o  E.  3.  tit.    be  regardant,  but  onely  a  villeine :  [i]  yet  in  old  bookes  it  was 
ssue,  30.  sometimes  applyed  to  services. 

"  In  grosse"  is  that  which  belongs  to  the  person  of  the  lord, 
and  belongeth  not  to  any  mannor,  lands,  &c 

Sect 

lord  chief  justice  Herbert's  account  of  the  authorities  on  which  the  judgment 
was  given  in  sir  Edward  Hale's  case,  Mr.  Atwood's  answer  to  it,  and  a  tract  by 
lord  chief  baron  Atkyns  against  the  king's  power  of  dispensing  with  penal 
statutes.    Iu  a  manuscript  report  of  sir  Edward  Hale's  case,  sir  Bartholomew 
Shower  is  mentioned  to  have  replied  to  lord  chief  baron  Atkyns.  But  we  have 
not  yet  met  with  any  such  piece.     Mr.  Hume's  state  of  the  arguments  for  and 
against  the  dispensing  power,  though  written  with  an  evident  bias  in  favour  of 
the  crown's  prerogative,  is  worth  consulting.     Hume's  Hist.  8vo.  ed.  v.  8, 
p.  342.  354.     See  also  Tyrr.  Bibliothec.  Politic.  589  to  597. — For  the  pro- 
ceedings in  parliament  after  the  Revolution,  in  respect  to  sir  Edward  Hale's 
case  and  the  dispensing  power,  see  Gray's  Deb.  v.  9,  p.  297  to  307,  314  to  33*1 
336  to  344.  396.    Chandl.  Deb.  of  the  Lords,  v.  1,  p.  394-J(Note  170.] 
{i)  and  neifs  not  in  L.  and  M. 
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Sect.  182. 


A 


L SO,  if  a  man  and  his  ancestors,  whose  heire  he  is,  have  been  seised 
of  a  villeine  and  of  his  ancestors  as  ofvilleines  ingrosse  timeout  of 
memorie  of  man,  these  are  villeines  in  grosse. 

THIS  needeth  no  explanation,  but  to  add  the  Baying  of  an  Mir.  ca.  a, 

ancient  author.     Servage  de  home  est  subjection,  issuant  de  sect.  18. 
cy  grand  antiauitie,  que  nul  Jranke  cep  poet  estre  trove  per 
humane  remembrance. 


Sect.  183. 

A  ND  here  note,  that  such  things,  which  cannot  be  granted,  nor  aliened, 
without  deed  or  fine,  a  man  which  will  have  such  things  by  prescription, 
cannot  otherwise  prescribe  but  in  him  and  in  his  ancestors,  whose  heire  lie 
is,  and  not  by  these  words,  In  him  and  them  whose  estate  he  hath ;  for  tliat 
he  cannot  have  their  estate  without  deed  or  other  writing,  the  which  ought 
to  be  shewed  to  the  court,  if  he  will  take  any  advantage  of  it.  And  because 
the  grant  and  alienation  of  a  villeine  in  arosse  (3)  *  lyeth  not  without  deed, 
or  other  writing,  a  man  cannot  prescribe  in  a  villein  in  grosse,  without 
shewing  forth  a  writing,  but  in  himself e  which  claims  the  villeine,  and  in 
his  auncestors  whose  heire  he  is.  But  of  such  things,  which  are  regardant 
or  appending  to  a  manner,  or  to  other  lands  and  tenements,  a  man  may 
prescribe,  that  he  and  they  whose  estate  he  hath  (que  il  et  ceux  que  estate 
ll  ad),  who  were  seised  of  the  mannor,  or  of  such  lands  and  tenements,  fyc. 
have  been  seised  of  those  things,  as  regardant  or  appendant  to  the  manor, 
or  to  such  lands  and  tenements  (4)*  time  out  of  mind  of  man  [de  temps 
dont  memorie,  8tc.  (5)#].  And  the  reason  is,  for  that  such  manor  or 
lands  and  ( 1 )  f  tenements  may  passe  by  alienation  without  deed,  Sfc. 

u  f\Rfine?  in  Latine,  finis.     [I]  Ideo  dicitur finalis  concordia;  Vide  Sect.  441. 
quia  imponit  finem  litibus,  et  est  exceptio  peremptoria.  rjjgj^j*  jjj4' 

CI  0  n  tw]  Finis  est  amicabilis  composition  finalis  concordia,  ex  \racU  -  c\  %£' 
A ^  ■*•  •  I  consensu  et  licentid  fcf*  domini  regis,  vet  ejus  justiciari-  (Post.  *6a. a.) 
*•   J  orum  (1  )•    [»]  Talis  concordia  finalis  dicitur  eb  quod  [m]  Glanv.  li.  8. 

ca.i.  Fleta,s8i. 
Bracton,  Q56.  310.  435.  [«]  9  Co.  cap.  3.  Statut.  dc  modo  levandi  fines.  PI.  Coin. 
367-    (3  Co.  84.    8  Co.  51.)    5  Co.  foL  38.    Teve's  case. 

finem 

*  These  are  notes  3,  4,  and  5,  of  111.  a.  in  the  13th  and  14th  editions. 
t   This  is  note  1,  of  isi,  6.  in  the  1  &h  and  14th  editions. 

(3)  *  *n  grosse  not  in  L.  and  M .  nor  Roh. 

(4)  *  Sfc.  in  L.  and  M.  and  Roh. 

(5)  *  court  instead  of  &c.  in  L.  and  M.  and  Roh. 
(1)  f  or  instead  of  and  in  L.  and  M. 

(1)  This,  though  a  just  description  of  fines,  considered  according  to  their 

original  and  still  apparent  import,  yet  gives  a  very  inadequate  idea  of  them 

in  their  modern  application.     In  Glanville's  time  they  were  really  amicable 

compositions  of  actual  suits.     But  for  several  centuries  past,  fines  have  been 

lly  so  in  name,  being  in  fact  fictitious  proceedings,  in  order  to  transfer  or 

are  real  property,  by  a  mode  more  efficacious  than  ordinary  conveyances. 

1  1  a  What 
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finem  imponit  negolio,  adeo  ut  neutra  pars  Utigantium  ab  eo  de 

catero 


What  the  superiority  of  a  fine  in  this  respect  consists  of  will  best  appear  by 
stating  the  chief  uses  to  which  it  is  applied.— One  use  of  a  fine  is  extinguishing 
dormant  titles,  by  shortening  the  usual  time  of  limitation.    Fines,  being  agree- 
ments concerning  lands  or  tenements  solemnly  made  in  the  king's  courts, 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of  right ;  and 
therefore  the  common  law  allowed  them  to  have  the  same  quality  of  barring 
all  who  should  not  claim  within  a  year  and  a  day.    See  Plowd.  357.   Hence 
we  may  probably  date  the  origin  and  frequent  use  of  fines  as  feigned  proceed' 
ings.     But  this  puissance  of  a  fine  was  taken  away  by  the  34  £.  3,  and  this 
statute  continued  in  force  till  the  1  R.  3,  and  4  H.  7,  which  revived  the  ancient 
law,  though  with  some  change,  proclamations  being  required  to  make  fines 
more  notorious,  and  the  time  for  claiming  being  enlarged  from  a  year  and  a 
day  to  Jive  years.   See  34  E.  3.  c.  16.    1  R.  3.  c.  7.   4  H.  7.  c.  24.   The  force 
of  fines  on  the  rights  of  strangers  being  thus  regulated,  it  has  been  ever  since 
a  common  practice  to  levy  them  merely  for  better  guarding  a  title  against 
claims,  which,  under  the  common  statutes  of  limitation,  might  subsist,  with  a 
right  of  entry  for  twenty  years,  and  with  a  right  of  action  for  a  much  longer 
time. — Another  use  or  effect  of  fines  is  barring  estates  tail,  where  the  more 
extensively  operative  mode  by  common  recovery  is  either  unnecessary  or 
impracticable.  The  former  may  be  the  case  when  one  is  tenant  in  tail  with  an 
immediate  reversion  or  remainder  in  fee ;  for  then  none  can  derive  a  title  to 
the  estate  except  as  his  privies,  or  heirs,  in  which  character  his  fine  is  an 
immediate  bar  to  them  *,  the  latter  occurs  when  one  has  only  a  remainder  in 
tail,  and  the  person,  having  the  freehold  in  possession,  refuses  to  make  a  tenant 
to  the  praecipe  for  a  common  recovery,  which  would  bar  all  remainders  and 
reversions ;  for,  under  such  circumstances,  all  which  the  party  can  do  is  to 
bar  those  claiming  under  himself  by  a  fine.     How  this  power  of  a  fine  over 
estates  tail  commenced  has  been  vexata  questio.    The  statute  de  donis,  after 
converting  fees  conditional  into  estates  tail,  concludes  with  protecting  them 
from  fines,  there  being  express  words  for  that  purpose.     But  the  doubt  is, 
when  this  protection  was  withdrawn,  whether  by  the  4  H.  7,  or  the  32  H.  8. 
It  is  a  common  notion,  into  which  some  of  our  most  respectable  historians  have 
fallen,  that  the  4  H.  7,  was  the  statute  which  first  loosened  entails;  and  thus 
opening  the  door  for  a  free  alienation  of  landed  property  has  been  attributed 
to  the  deep  policy  of  the  prince  then  on  the  throne.     6ee  Hume's  History, 
8vo.  ed.  v.  3.  p.  400.    But  this  is  an  error  proceeding  from  a  strange  inatten- 
tion to  the  real  history  of  the  subject.  Common  recoveries  had  been  sanctified 
by  a  judicial  opinion  in  Taltarum's  case,  as  early  as  the  twelfth  of  Edward  the 
fourth  :  and  from  them  it  was  that  entails  received  their  death  wound ;  for,  by 
this  fiction  of  common  recoveries,  into  the  origin  of  which  we  mean  to  scru- 
tinize in  some  other  place,  every  tenant  in  tail  in  possession  was  enabled  to  bar 
entails  in  the  most  perfect  and  absolute  manner;  whereas  fines,  even  now,  bein» 
only  a  partial  bar  of  the  issue  of  the  persons  who  levy  them,  must  in  general 
be  an  inefficacious  mode.     In  respect  to  the  4  H.  7,  it  was  scarce  more  than 
a  repetition  of  the  1  R.  3,  the  only  object  of  which  indisputably  was  to  repeal 
the  statute  made  the  34  E.  3,  in  favour  of  non-claims,  and  against  them  to 
revive  the  ancient  force  of  fines,  but  with  some  abatement  of  the  rigour  in 
point  of  time,  and  other  improvements,  as  we  have  already  hinted  ;  a  provi- 
sion of  the  utmost  consequence  to  the  security  of  titles.      Accordingly  lord 
Bacon,  whose  discernment  none  will  question,  in  his  life  of  Henry  the  seventh, 
commends  the  statute  of  the  4th  of  his  reign,  merely  as  if  aimed  at  non-claims. 
Bac.  Hen.  7.  in  Ken.  Comp.  Hist.  2d  ed.  v.  1.  p.  596.     Nor  indeed  could 

there 

But  where  the  tenant  in  tail  has  the  reversion  or  remainder  in  fee  by  descent,  a 
recovtry  is  preferable  to  a  fine,  for  the  ?  axons  stated  by  Mr.  Proton  in  his  Treat,  on 
Lonvcy.  vol,  1.  2d.  ed.  p.  9—12. 
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there  have  been  the  least  pretence  to  extend  the  meaning  of  the  law  farther, 
if  it  had  not  been  for  some  ambiguous  expressions  in  the  latter  end  of  it. 
Like  the  l  R.  3,  after  declaring  a  fine  with  proclamation  to  be  an  universal 
bar,  it  saves  to  all,  except  parties,  five  years  to  claim  after  the  proclamation 
of  it.  But  this  saving  did  not  suit  the  case  of  the  issue  in  tail,  or  of  those  in 
remainder  or  reversion :  because  during  the  life  of  the  immediate  tenant  in 
tail  these  could  have  no  right  to  the  possession,  and  it  was  possible  that  he 
might  live  more  than  five  years  from  the  proclamation  of  the  fine.  Theframers 
of  the  4  H.  7,  foresaw  this ;  and  therefore,  like  the  1  R.  3,  it  contains  an  ad- 
ditional saving  of  five  years  for  all  persons  to  whom  any  title  should. come 
after  the  proclamation  of  the  fine,  by  force  of  any  entail  subsisting  before ; 
words,  which  as  strongly  apply  to  the  issue  of  the  tenant  in  tail  levying  a  fine, 
as  to  those  in  remainder  or  reversion.  Had  therefore  the  4  H.  7,  stopped 
here,  what  the  learned  and  instructive  observer  on  our  ancient  statutes  writes 
would  be  strictly  just,  that,  instead  of  destroying  estates  tail,  the  statute  ex- 
pressly saves  them.  Barringt.  on  Ant.  Stat.  2d  ed.  p.  337.  But  a  subsequent 
part  of  the  statute,  in  declaring  how  a  fine  shall  operate  on  such  as  have  five 
years  allowed,  if  they  do  not  claim  within  that  time,  expresses  that  they  shall 
be  concluded  in  like  form  as  parties  and  privies  ;  and  another  clause,  in  regu- 
lating who  should  be  at  liberty  to  aver  against  a  fine  quod  "partes  nihil  habue- 
runty  saves  this  plea  for  all  persons,  with  an  exception  01  privies  as  well  as 
parties.  From  these  two  clauses,  though  the  former  of  them  was  copied  from 
the  1  R.  3,  grew  a  doubt,  whether  the  statute  did  not  enable  tenant  in  tail  to 
bar  his  issue  by  a  fine.  The  arguments  for  it  were,  that  the  issue  were  privies 
both  in  blood  and  estate ;  and  that  if  the  statute  meant  to  bind  them,  when 
the  tenant  in  tail  had  not  any  estate  in  the  land  at  the  time  of  the  fine,  it  was 
highly  improbable  there  should  be  a  different  intention,  when  he  really  had 
one.  2  Show.  114.  On  the  other  hand  it  might  be  said,  that,  as  the  word 
privies  in  the  statute  de  modo  levandi  fines,  and  in  the  1  R.  3,  was  not  deemed 
sufficient  to  reach  heirs  in  tail,  and  to  control  the  statute  de  donis,  why  then 
should  the  same  word  in  the  4  H.  7,  include  them  ;  more  especially  when  it 
was  considered,  that  it  was  as  much  the  professed  scope  of  the  4  H.  7,  as  it 
was  of  the  1  R.  3,  to  revive  the  operation  of  fines  against  non-claims,  and  that 
both  contained  the  same  express  saving  for  persons  claiming  under  entails  ? 
2  Inst.  517.  Pollexf.  502.  By  such  contrariety  of  reasoning,  the  judges  in 
in  the  19  H.  8,  became  divided  in  opinion  ;  three  holding  that  the  4  H.  7,  was 
not  a  bar  to  the  issue,  and  four  that  it  was.  See  19  H.  8.  6.  b.  Dy.  2.  b.  pi.  1. 
Br.  Abr.  Fines,  1.  121. 123.  Bro.  N.  C.  144.  Pollexf.  502.  To  remove  the 
doubt  the  legislature  passed  the  32  H.  8,  by  which  the  heirs  in  tail  are  ex- 
pressly bound.  32  H.  8.  c  36.  But  the  last-named  statute,  though  intituled 
an  exposition  of  the  4  H.  7,  and  though  made  to  operate  retrospectively,  con- 
tained several  exceptions,  particularly  one  of  fines  of  lands,  01  which  the  re- 
version is  in  the  crown.  Consequently  room  was  still  left  for  contesting  the 
effect  of  the  4  H.  7,  independently  of  the  32  H.  8,  and  in  the  reign  of  Charles 
the  second  a  case  arose,  which  made  a  discussion  of  the  point  almost  unavoid- 
able. It  was  the  case  of  the  earl  of  Derby  against  one  claiming  under  a  fine 
by  the  earl's  father,  who  was  tenant  in  tail  with  reversion  in  the  crown,  and  so 
witjun  an  exception  in  the  32  H.  8.  Two  points  were  made,  of  which  the  first 
was,  whether  this  fine,  thus  depending  wholly  on  the  4  H.  7,  was  a  bar  to  the 
issue  in  tail ;  and  on  adjournment  of  the  case  into  the  exchequer  chamber, 
eight  judges  against  three  held  that  the  fine  of  tenant  in  tail  was  a  bar  to  the 
issue  before  the  32  H.  8,  great  stress  however  being  laid  by  those  of  this 
opinion  on  the  exposition  of  the  former  by  the  latter.  See  Murrey  on  the 
demise  of  the  earl  of  Derby  against  Eyton  and  Price,  Pasch.  31  Cha.  2,  in 
Scacc.  T.  Raym.  260,  286. 319.338.  Pollexf.  491.  Skinn.95.  2  Show.  104. 
T.  Jo.  237.  It  is  observable,  that  both  lord-keeper  North  and  lord  chief  justice 
Saunders,  the  lateness  of  whose  promotions  prevented  their  publicly  giving 
their  opinions,  concurred  with  the  majority  of  the  judges  in  the  construction 
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of  the  4  G.  7,  and  further,  that  Pollexfen,  who  as  counsel  argued  most  ably 
for  the  earl  of  Derby,  the  issue  in  tail,  afterwards  declared  his  private  senti- 
ments to  be  against  the  earl  on  that  statute.  But  it  should  be  adverted  to, 
that  though  the  majority  of  the  judges  were  against  lord  Derby  on  this  point, 
they  gave  judgment  for  him  on  a  secondary  one,  which  was,  that  the  entail, 
being  of  the  gift  of  the  crown,  fell  within  the  protection  of  the  34  H.  8. 
Therefore  their  opinion  on  the  4  H.  7,  finally  proved  to  be  wholly  extrajudicial. 
But  we  do  not  know  of  any  case  in  which  the  controversy  has  been  again 
agitated  (a). — A  third  effect  of  fines  is  passing  the  estates  and  interests  of  mar- 
ried women  in  the  inheritance  or  freehold  of  lands  and  tenements-  Oar 
common  law  bountifully  invests  the  husband  with  a  right  over  the  whole  of 
the  wife's  personalty,  and  entitles  him  to  the  rents  and  profits  of  her  real  estate 
during  the  coverture.  It  further  gives  him  an  estate  for  his  own  life  in  her  u  " 
ritance,  if  the  husband  is  actually  in  possession,  and  there  is  born  any  isr 
the  marriage  capable  of  inheriting.  But  the  same  law  which  confers  so 
on  the  husband,  will  not  allow  her,  whilst  a  feme-covert,  to  enlarge  the  proviaoa 
for  him  out  of  her  property,  or  to  strip  herself  of  any  claims  which  the  lav 
gives  her  on  his.  On  the  contrary,  jealous  of  his  great  authority  over  ber, 
and  fearful  of  his  using  compulsion,  it  creates  a  disability  in  her  to  give  her 
consent  to  any  thing  which  may  affect  her  right  or  claims  after  the  coverture, 
and  makes  all  acts  of  such  a  tendency  absolute  nullities.  By  the  rigour  of 
the  ancient  law  we  take  this  rule  to  have  been  so  universally  applicable,  that 
a  married  woman  could  in  no  case  bind  herself  or  her  heirs  by  any  direct  mode 
of  alienation*  But  accident  gave  birth  to  two  indirect  modes,  namely,  by 
fines  and  common  recoveries.  1  hough  it  might  be  proper  to  incapacitate 
the  wife  from  being  influenced  by  the  husband  to  prejudice  herself  by  any  con- 
veyances or  agreements  during  the  coverture,  yet  justice  to  others  required, 
that  such  as  might  have  any  claim  on  the  wife's  freehold  or  inheritance  should 
not  be  forced  to  postpone  their  suits  till  the  marriage  was  determined ;  for  if 
they  should,  then,  to  use  the  words  of  Bracton,  in  explaining  why  the  husband's 
infancy  would  not  warrant  the  parol  to  demur  in  a  suit  for  the  wife's  land, 
mulier  impUicitata  de  jure  suo  si  propter  minorem  cetatem  viri  posset  difftrre 
judicium,  ita  posset  qualibet  mulier  in  Jraudem  nubere.  Bract,  ub.  5.  tract.  5- 
c.  21.  fo.  423.  a.  Probably  it  was  on  this  principle  the  common  law  allowed 
a  judgment  against  husband  and  wife,  in  a  suit  for  her  land,  to  be  as  conclusive 
as  if  given  against  a  feme-sole ;  which  was  carried  so  far,  that,  till  the  statute 
of  Westminster  the  second,  even  judgment  against  them,  on  default  in  a  pos- 
sessory action  for  the  wife's  freehold,  drove  the  wife  after  the  husband's  death 
to  a  writ  of  right  to  recover  her  land.  2  Inst.  342.  From  enabling  the 
husband  and  wife  to  defend  her  title,  and  making  the  judgment  on  such 
defence  to  be  conclusive,  permitting  them  to  compound  the  suit  by  a  final 
agreement  of  record,  in  the  same  manner  as  other  suitors,  was  no  great  or 
difficult  transition  ;  more  especially  when  it  is  considered,  that  in  the  case  of 
femes -covert,  fines  are  never  allowed  to  pass  without  the  court's  secret  ex- 
amination of  them  apart  from  their  husbands,  to  know  whether  their  consent 
is  the  result  of  a  free  choice,  or  of  the  husband's  compidsive  influence.  8tech 
we  conceive  is  the  true  source  whence  may  be  derived  the  present  farce  of 
fines  and  common  recoveries  as  against  the  wife,  who  joins  in  them  ;  far  what- 
ever in  point  of  bar  and  conclusion  was  their  effect,  when  in  suits  really  ttfarrae, 
of  course  attended  them  when  they  werejeigned,  and  in  that  form  gradually 
rose  into  modes  of  alienation,  or  as  the  more  usual  phrase  is,  common  assmronctu 
The  conjecture  we  have  thus  hazarded,  to  illustrate  how  it  happens  that  a 
married  woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  instru- 
ment or  act  strictly  and  nominally  a  conveyance,  leads  to  proving,  that  the 
common  notion  of  a  fine's  binding  femes-covert  merely  by  reason  of  the  stent 
examination  of  them  by  the  judges,  is  incorrect.  If  the  secret  examination  of 
itself  was  so  operative,  the  law  would  provide  the  means  of  effectually  adding 
tnat  torm  to  ordinary  conveyances,  and  so  make  them  conclusive  to  «Mnes- 

covett 
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cestero  poterit  recedere  (2).    Of  the  several!  parts  of  a  fine,  and 
many  incidents  to  the  same,  you  shall  reade  in  my  Reports. 

"  Whose  estate  (que  estate),  &c."  quorum  statum,  as  much  as 
to  say,  whose  estate  he  hath.  Here  Littleton  declareth  one  ex- 
cellent rule,  [o]  that  a  man  cannot  prescribe  in  any  thing  by  a  [>]  aa  Am.  53. 
que  estate,  that  lyeth  in  grant,  and  cannot  passe  without  deed  or  *3  Ass.  6. 
fine ;  but  in  him  and  his  ancestors  he  may,  because  he  comes  in  J?/1' 7pj*6,  **'. 
by  descent  without  any  conveyance.    Neither  can  a  man  plead  30^304.)  ****' 
a  que  estate  in  himselfe  of  any  thing  that  cannot  passe  without 
deed,  [p]  but  in  another  he  may,  as  in  barre  of  an  avowry,  the  M  39  H.  6.  8. 
^^J                                        Jt                                      pl&tife  'BE-*** 

covert  equally  with  a  fine.  But  it  is  clearly  otherwise ;  and,  except  in  the 
case  of  conveyances  by  custom,  there  must  be  a  suit  depending  for  the  freehold 
or  inheritance,  or  the  examination,  being  extrajudicial,  is  ineffectual.  In  the 
Second  Institute  lord  Coke  represents  this  to  be  the  general  law,  and,  amongst 
many  other  authorities  cited  to  prove  it,  refers  to  a  case  of  Hen.  7,  reported 
by  Kielwey,  in  which,  whether  the  examination  of  a  feme-covert,  on  the  en* 
rolment  of  a  bargain  and  sale  to  the  king,  sufficed  to  bind  her,  was  largely 
debated.  2  Inst.  673.  Kielw.  4.  a.  to  20.  a.  The  just  explanation  therefore 
of  the  subject  is,  that  the  pendency  of  a  real  action  for  the freehold  of  the  land, 
in  consequence  of  previously  taking  out  an  original  writ,  without  which  pre- 
liminary even  at  this  day  a  fine  is  a  nullity,  should  be  deemed  the  primary 
cause  of  the  fine's  binding  a  feme  covert ;  and  that  the  secret  examination  of 
her,  on  taking  the  acknowledgment  of  the  fine,  is  only  a  secondary  cause  of  this 
operation.  Such  are  the  three  chief  effects,  by  reason  of  which,  fines,  no 
longer  used,  according  to  their  original,  as  recorded  agreements  for  conclusion 
of  actual  suits,  have  been  changed  into  and  are  still  retained  as  feigned  pro- 
ceedings; and  being  thus  accommodated  to  answer  purposes,  to  which  ordinary 
conveyances  cannot  be  applied,  it  is  no  wonder  that  they  should  not  only  be 
considered  as  a  species  of  conveyance,  but  also  be  deemed  a  principal  guard 
to  the  titles  to  real  property,  and  as  such  be  ranked  amongst  the  most  valuable 
of  the  common  assurances  of  the  realm.  In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omitted  to  consider  its  operation,  eit  tier  as  an 
estoppel,  except  so  far  as  it  may  be  said  to  be  one  to  the  issue  in  tail  by  force 
of  tne  4  H.  7,  and  32  H.  8,  or  as  a  discontinuance,  or  lastly  in  respect  of  the 
conusor's  toarranty,  which  is  always  inserted  in  it.  The  virtues  of  a  fine,  in 
the  three  points  of  view  we  have  examined  it,  namely,  to  extinguish  dormant 
titles,  to  bar  the  issue  in  tail,  and  to  pass  the  interests  of  femes-covert,  these 
constitute  the  more  peculiar  qualities,  on  account  of  which  it  is  most  usually, 
if  not  always,  resorted  to.  As  to  the  three  other  effects,  it  may  be  enough  to 
observe  here,  that  they  are  equally  incident  to  feoffments,  or  any  other  deeds 
having  warranties  annexed.  The  distinct  consideration  of  them  is  reserved 
for  another  occasion. — [Note  i7i.]==(a)  See  the  ca.  in  1  Wils.  48,  and 
the  ca.  2  ib.175,  which  I  was  not  aware  of  when  I  wrote  this  note.  See  also  the' 
ca.  of  Johnson  on  dem.  of  £.  of  Anglesea  &  ux.  and  Ly.  £1.  Huntley  v. 
Earl  of  Derby  &  others,  in  Piggott  on  Recoveries,  201 ;  and  more  fully  in 
Supp.  to  11  Mod.  2  ed.  304;  and  the  case  of  Perkins  v.  Sewell,  4  Burr.  2223, 
and  1  Bl.  Rep.  654. 

Ab  to  devestment  of  remainders  and  reversions  from  the  effect  of  a  fine  by 
tenant  for  life,  see  post.  251.  b.  332.  b. 

(2)  If  binding  the  parties,  or  even  privies,  exclusive  of  heirs  in  tail,  was  the 
only  effect  of  a  fine,  it  would  scarce  oe  preferable  to  less  solemn  agreements ; 
for,  without  doubt,  they  are  so  far  binding.  Hie  most  distinguishable  proper- 
tie*  of  a  fine  are  barring  strangers  unless  they  claim  within  five  years,  barring 
the  issue  in  tail  immediately,  and  binding/eme«  covert,  as  we  have  explained  in 
the  foregoing  note.*— [Note  172.] 
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plaintife  may  plead  a  que  estate  in  the  seigniory  in  the  avowant. 

But  Littleton*  words  are  to  be  observed  (a  man  which  will  have 
[q]  1 1  H.  4-  ?9-  such  things  by  prescription).  Therefore  ta]  when  a  thing  that 
19  R.  a.  Action  iveth  in  grant,  is  but  a  conveyance  to  the  tning  claimed  by  pre- 
V3R3.X.674.  scription,  there  a  que  estate  may  be  alledged  of  a  thing  that 
(Cro.  Jam.  673.  Iyeth  in  grant ;  as  a  man  may  prescribe,  that  he  and  his  ances- 
10  Co.  59,  b.)    tors,  and  all  those  whose  estate  he  hath  in  an  hundred,  have 

time  out  of  minde,  &c.  had  a  leet,  &c  this  is  good,  &c. 
[r]  9  E.  4. 3.  b.       [r]  Regularly  the  plaintife  shall  not  intitle  him  by  a  que 
flJH*6  ,9'         estate,  but  he  must  shew  how  he  came  by  it;  but  after  avowry 
48 1 K  3 Vit.  33.  ***&&>  the  plaintife  shall  plead  a  que  estate,  because  he  is  now 
3  H.  6. 46. '        become  as  a  defendant. 

(Bro.  Que  [«]  A  man  may  plead  a  que  estate  of  a  tenancy  in  taile,  or  of 

*»i«t*»  3-)  an  estate  for  life,  so  as  he  averreth  the  life  of  them  ;  but  he 

40  Ass.  «8.  *'     cnduM  plead  a  que  estate  of  a  lease  for  years  (6),  or  at  will, 

•  H.  4.  ao,    15  E.  4. 1.    5  H.  7.  39.     18  E.  4. 10.    7  E.  6.  tit.  Que  estate,  Br.  31. 
97  H.  6.  3.    7  El.  tyer, 338.    ( 1  Co.  46.     1  bid.  298.    Doc.  Plac.  304.) 

ft]  saH.6. 34.      [t]  A  disseisor,  abator,  intruder,  recoveror  or  any  pi  oil 

*  ^:.4V1?:         other  that  cometh  in  the  post  t3*  shall  plead  a  que  I     ,     * 
31  H.  8.  Que         M  l  v  Y       L  b.  J 

estate,  Br.  48.      €Siate' 

39  H.  6. 14.    9  H.  6.  Estop.  25. 

[«]  1 1  H.  4. 81.     ^  [u]  A  que  estate  must  be  alledged  in  the  tenant  or  defendant 
a7 _H'  **•  3*'       himselfe,  and  not  in  one  in  the  mean  conveyance,  from  whom 
a  E.  6.  tit.  Que  ^e  c^metn »  and  yet  some  bookes  be  to  the  contrary, 
estate,  8.    1  E.  6.    Que  estate,  Br.  49.    (Cro.  Cba.  54.     1  Ler.  190.) 

"  The  which  ought  to  be  shewed  to  the  court?  The  reason 
wherefore  a  deed,  that  is  pleaded,  ought  to  be  shewed  to  the 
court  is,  because  every  deed  must  prove  itselfe  to  have  sufficient 
words  in  law,  whereof  the  court  must  adjudge ;  and  also  to  be 
proved  by  others,  as  by  witnesses  or  other  proofe,  if  the  deed 
be  denyed,  which  is  matter  of  fact. 

"  By  alienation  without  deed,  fyc"  Here  by  (tfc)  is  impiyed, 
that  whatsoever  passeth  by  livery  of  seisin,  either  in  deed  or  in 
law,  may  passe  without  deed ;  and  not  only  the  rents  and  ser- 
vices parcell  of  the  mannor  shall  with  the  demesnes,  as  the 
more  principall  and  worthy,  passe  by  livery  without  deed,  but 
all  things  regardant,  appendant,  and  appurtenant  to  the  mannor, 
as  incidents  or  adjuncts  to  the  same,  shall,  together  with  the 
mannor,  passe  without  deed ;  all  which,  as  here  it  appeared),  and 
elsewhere  is  said,  shall  passe,  without  saying  cumpertmentm  (*> 

Sect 

(6)  But  see  1  Lev.  100,  and  1  Sid.  398. 

(2)  But  by  the  17  E.  2,  de  pnerogativa  regis,  the  king's  grant  of  * 
will  not  pass  an  advowson  appendant  without  express  mention  of  it.  Yet  there 
are  some  cases  which  have  been  deemed  not  within  the  reason  of  the  statute; 
such  as  the  crown's  restitution  of  lands  to  wards  at  their  full  age  and  to  the 
heirs  of  idiots,  or  of  temporalties  to  new  bishops.  Staunf.  Prcrogr.  43.  a. 
Doder.  Advows.  36.  Even  words  of  reference  have  been  held  sufficient ;  as 
where  the  king  granted  a  manor  with  all  its  appurtenances  as  fully  as  the 
same  came  to  and  were  possessed  by  the  crown,  and  an  advowson  was  appen* 
dant  to  the  manor.  Adjudged  in  Whistler's  case,  10  Co.  63.  a. — It  is  agreed  in 
our  old  books,  that  before  the  statute  de  prcerogativa  regis*  the  king's  grant  of 
a  manor  would  pass  an  advowson  appendant,  without  naming  it,  or  so  much 
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Sect.  184. 

A  ND  it  is  to  be  understood,  that  nothing  is  named  regardant  to  a 
mannor,  6fc.  but  a  mlleine.     But  certaine  other  things,  as  an  advow- 
son  and  common  of  pasture,  Sfc.  are  named  appendant  to  the  mannor,  or 
to  the  lands  and  (3)  tenements,  frc. 

u  REGARDANT:"    Vide  Sect.  181. 

"  Appendant.*9  Appendant  is  any  inheritance  belonging  to 
another,  that  is  superior  or  more  worthy.  In  law  it  is  called 
pertinent,  quasi  invicem  tenens,  holding  one  another ;  a  word 
indifferent  both  to  things  appendant  and  things  appurtenant. 
The  quality  and  nature  of  the  things  do  make  the  difference. 


this  day  grant  to  a  man  and  his  heircs  common  in  such  a  moore  Dier,  30.  b. 
for  his  beasts  levant  or  couchant  upon  his  mannor;  or  if  he  PI.  Cora.  381. 
grant  to  another  common  of  estovers  or  turbary  in  fee  simple,  F'?/B'/?,'1ijl# 
to  be  burnt  or  spent  within  his  mannor ;  by  these  grants  these  £ar\,°i7.  b  )  ° 
commons  are  appurtenant  to  the  mannor,  and  shall  passe  by 
the  grant  thereof.     In  the  civill  law  it  is  called  adjunctum  (6). 

\x\  l£  A.  be  seised  of  a  mannor,  whereunto  the  franchise  of  [x]  43  Ass. p.  10. 
waife  and  stray  and  such  like  are  appendant,  and  the  king  pur-  43  E-  3-  **• 
chaseth  the  mannor  with  the  appurtenances,  now  are  the  royal  ('JJC °:?*'q^\ 
franchises  re-united  to  the  crowne,  and  not  appendant  to  the  *     *     " l  5' 
mannor.     But  if  he  grant  the  mannor  in  as  large  and  ample 
manner  as  A.  had,  &c.  it  is  said,  that  the  franchises  shall  be 
appendant  (or  rather  appurtenant)  to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things 
are  implied  [y].  M  Hill  and 

First,  that  prescription  (which  regularly  is  the  mother  thereof)  Grange's  case, 
doth  not  make  any  thing  appendant  or  appurtenant,  unlesse  the  P1,  Com*  l68° 

thing 

as  using  the  word  appurtenances*  Staunf.  Prserog.  42.  a.  10  Co.  64.  a.  But 
in  the  history  of  Westmorland,  published  by  Mr.  Nicholson  and  Dr.  Burn, 
the  record  of  a  case  of  darrein  presentment  of  the  15  E.  1,  is  cited,  in  which 
the  court  adjudged,  that  a  grant  of  the  manor  of  Burgh,  with  its  appurte* 
nances9  being  from  the  crown,  would  not  pass  the  advowsbn  of  the  chapel 
though  appendant  to  the  manor;  and  thence  the  17  E.  2,  is  concluded  to  be 
only  declaratory  of  the  common  law.  See  vol.  1.  p.  564,  565.  Hie  case 
appealed  to  seems  full  in  point.  But  then  there  is  a  strong  current  of 
authorities  the  other  way ;  for  the  case  of  43  E.  3.  23,  is  to  the  contrary,  and 
so  are  the  instances  ot  things  appendant  not  within  the  statute.  Staunf. 
Praerog.  42.  a.  10  Co.  64.  a. — [Note  173.] 

(3)  or  for  and  in  L.  and  M. 

(4)  See  note  2,  to  122.  a.    4  Vin.  589  (L).    2  Sid.  87. 

(5)  Ace.  1  Ventr.  407. 

(6)  Adjunctum  is  rather  a  term  of  the  logicians.  The  accessorium  of  the 
civil  law  answers  best  to  our  terms  of  regardant,  appendant,  appurtenant,  and 
incident*  How  these  differ  from  that  which  is  part  or  parcel  of  a  thing,  is 
explained  in  judge  Doderidge's  Treatise  on  Advowsons.  See  p.  30.— [N.  174.] 
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thing  appendant  or  appurtenant  agree  in  quality  and  nature  to 
the  thing  whereunto  it  is  appendant  or  appurtenant ;  as  a  thing 
corporeatl  cannot  properly  be  appendant  to  a  thing  corporeall, 
nor  a  thing  incorporeall  to  a  thing  incorporeall  (7).  But  things 
incorporeall  which  lye  in  grant,  as  advowaons,  villeins,  commons, 
and  toe  like,  may  be  appendant  to  tilings  corporeall,  as  a  man- 
(i  Rol.  Abr.  nor  house  or  lands ;  or  things  corporeall  to  things  incorporeall, 
*3"°)H  as  lands  to  an  office,   [z]  But  yet  (as  hath  been  said)  they  must 

PL  Com.  169^  aSree  m  nature  and  quality ;  for  [a]  common  of  turbary  or  of 
[«]  5  Am.  9.  estovers  cannot  be  appendant  or  appurtenant  to  land,  but  to  a* 
<i  Sid.  354.)  house  to  be  spent  there.  \b]  Nor  a  leet,  that  is  temporall,  to 
m°  if* 3  *"  a  cnurcn  or  chappell,  which  is  ecclesiasticall.  Neither  can  a 
q6  H  8  4?  nobleman,  esquire,  Ac.  claime  a  seat  in  a  church  by 
4  Co.  36, 37,  fcf  prescription  as  appendant  or  belonging  to  land,  [""12271 
in  Tirringba'm's  but  to  a  house,  for  that  such  a  seat  beiongeth  to  the  !  a  J 
case.  house  in  respect  of  the  inhabitancy  thereof;  and  there- 

a  Moi4<i8q-  *>re'  ^  *"e  noH8e  De  P111*  °^  a  niannor,  yet  in  that  case  he 
*  may  claime  the  seat  as  appendant  to  the  house  for  the  reason 
aforesaid. 
(iq  Co.  104.)  Secondly,  that  nothing  can  be  properly  appendant  or  appur- 
D,£*  ^7  b.  tenant  to  any  thinjg,  unlesse  the  principall  or  superior  thing  be 
(i^'oLAbr.  of  perpetualf  subsistance  and  continuance.  For  example,  an 
930.)  *  advowson  that  is  said  to  be  appendant  to  a  mannor,  is  fit  rei  veru 

tate  appendant  to  the  demesnes  of  the  mannor,  which  are  of 
perpetuall  subsistance  and  continuance,  and  not  to  rents  or  ser- 
vices, which  are  subject  to  extinguishment  and  destruction  (1 )» 
(1  Rol.  Abr.  An  advowson  is  appendant  to  the  mannor  of  Dale,  of  which 

*3°)  mannor  the  mannor  of  Sale  is  holden,  the  mannor  of  Sale  is 

made  parcel  of  the  mannor  of  Dale  by  way  of  escheat,  the 
advowson  is  only  appendant  to  the  mannor  of  Dale. 
31  H.  6. 15.  b.  And  where  it  is  said,  that  a  chamber  may  be  parcell  of  a  co- 
rody, and  passe  by  the  name  of  the  corody,  which  may  be  extin- 
guished, there  he  that  hath  the  corody  hath  but  his  habitation  in 
die  chamber;  as  a  fellow  of  Trinity  Colledge  in  Cambridge  hath 
in  his  chamber,  or  as  one  that  had  a  corody  and  a  chamber  in  an 
house  of  religion,  he  had  but  his  habitation  only.  As  for  offices 
of  fee  whereunto  land  may  appertains  they  are  of  perpetuall  sub- 
sistance, either  being  in  esse,  or  in  that  they  are  grantable  over. 
13  E.  3.  Qaar.        Note,  that  an  advowson  at  one  turne  may  be  appendant,  and  at 

43  E.  3.  35.    13  E-  3-  Qoar-  imP-  68-     *7  E.  3.  38.    9  Elis.  Dier,  969*  7  E  3-  *<>• 

another 

(7)  This  position  is  not  universally  true.  It  sometimes  fails  as  to  things 
appurtenant.  Return  of  writs  or  a  leet  may  be  appurtenant  to  an  hundred;  so 
may  waif  and  stray  to  a  leet ;  and  yet  in  these  instances  both  subjects  are  incor- 
poreal. Ante,  121.  a.  8  H.  7.  1,  2,  3.  Hast.  Entr.  128.  The  true  test  seems 
to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct ;  which 
may  bo  found  out,  by  considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  capable  of  union  without  any  incongruity.  See  1  Ventr.  386*—' 
[Note  175.] 

(1)  Ace.  Dy.  70.  b.  and  two  adjudged  cases  in  marg.  of  ed.  1688.  Ace.  also 
by  Dyer  in  2  Leon.  222.  The  same  point  was  agitated  in  Long  and  Heming, 
31  Eliz.  of  which  case  the  reports  differ  so  much,  that  it  is  difficult  to  say 
what  was  decided  by  the  court.  But  it  rather  seems  to  have  ended  with  an 
opinion  consonant  to  lord  Coke's.  Sav.  103.  Cro.  Eliz.  209.  1  Leon.  207. 
4  Leon.  216.    Doder.  Advows.  42— [Note  176.J 
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another  turn  in  grosse.  As  if  the  mannor  be  divided  betweene 
coparceners,  and  every  one  hath  a  part  of  the  mannor  without 
saying  any  thing  of  the  advowBon  appendant,  the  advowson  re- 
maines  in  coparcenary,  and  yet,  in  every  of  their  turnes,  it  is 
appendant  to  that  part  which  they  have ;  and  so  it  is,  if  they  make 
composition  to  present  against  common  right,  yet  it  remaines  ap- 
pendant. But  if  upon  such  a  partition  an  expresse  exception  19  e.  3.  Qaar, 
be  made  of  the  advowson,  then  the  advowson  remaines  in  copar-  imp.  59. 

cenarie  and  in  grosse,  and  so  are  the  bookes  reconciled*  35  H.  6. 39, 33. 

0  38H.6.9. 

"  Common  of  pasture"  [c]  Community  it  cometh  of  the  English  (q  Co.  64!  a. ) 
word  common,  because  it  is  common  to  many ;    and  there-   [c]  GlanvUJ. 
upon  and  accordingly  is  here  called  by  Littleton  common  of  "*>•  3-  <*•  36. 
pasture,  for  that  the  feeding  of  beasts  in  the  land  wherein  the  Brnct- 1*D-  4« 
common  is  to  be  had  belongs  to  many.  Briuwp*  55 

*    56*  57-    Fleta,  lib.  4.  ca.  19.    Mirror,  ca.  6*  sect.  3. 

[d]  Tliere  be  foure  kinds  of  common  of  pasture,  viz.  common  [<q  20  £.  3. 
appendant,  which  is  of  common  right,  (and  therefore  a  man  need  Admeasurement 
not  prescribe  for  it)  (2)  for  beasts  commonable  (that  is)  that  8-  Temps  E.  1. 
serve  for  the  maintenance  of  the  plough,  as  horses  and  oxen  to  P??™0^-*,4* 
plough  the  land,  and  for  kine  and  sheepe  to  compester  the  land,  i  y.  <j.  ^  ;j*& 
and  is  appendant  to  arrable  land  (3).  (1  Rol.Abr.396! 

Cro.  Cba.  542.    6  Co.  69.) 

[e]  The  second  is  common  appurtenant,  that  is,  for  beasts  not  M  37  H<  & 34, 
commonable ;  as  swine,  goats,  and  the  like,    [f]  If  a  man  pur-  E,6**.  8. 4. 
chase  part  of  the  land,  wherein  common  appendant  is  to  be  had,  7^r  *o * , !  \ 
the  common  shall  be  apportioned,  because  it  is  of  common  [/]  4C0.  f/37, 
right ;  but  not  so  of  a  common  appurtenant,  or  of  any  other  38,  Ace.  Tirring- 
common  of  what  nature  soever.     But  both  common  appendant  ham's  case. 
and  appurtenant  shall  be  apportioned  by  alienation  of  part  of  (*£**}[  Jjj* 
the  land  to  which  common  is  appendant  or  appurtenant;  and  CroXha/Jto9* 
for  common  appurtenant  one  must  prescribe  (4).  Cro!  £1. 531.) 

[g]  The  third  is  common  per  cause  de  vicinage,  which  differeth  f*]  8  Co.  78,79. 
from  both  the  other  commons,  for  that  no  man  can  put  his  W.WiloVacaie. 
beasts  therein,  but  they  must  escape  thither  of  themselves  by  ^rtcase.)  °f" 
reason  of  vicinity :  in  which  case  one  may  inclose  against  the 
other,  though  it  hath  beene  so  used  time  out  of  mind,  for  that 
it  is  but  an  excuse  for  trespasse. 

The  last  is  common  in  grosse,  which  is  so  called,  for  that  it 
appertained  to  no  land,  and  must  be  by  writing  or  prescription. 
Of  common  appendant,  appurtenant,  and  in  grosse,  some  be  cer- 
taine,  that  is,  for  a  certaine  number  of  beasts;  some  certaine  by 
consequent,  viz.  for  such  as  be  levant  and  couchant  upon  the 
land ;  and  some  be  more  incertaine,  as  commons  sauns  nomber  in 

grosse, 


(2)  This  may  at  first  seem  to  clash  with  the  doctrine  before,  that  appendants 
are  ever  by  prescription.  Ante  121.  b.  n.  4.  But  they  may  be  reconciled; 
for  as  appendancy  cannot  be  without  prescription,  the  former  always  implies 
the  latter ;  and  therefore  if  one  pleads  common  appendant,  it  is  unnecessary 
to  add  the  usual  form  of  prescribing. — [Note  177.] 

(3)  See  Fulb.  Prepar.  68.  b.  and  1  Saund.  351. 

(4)  But  not  if  there  is  a  grant  to  show ;  common  appurtenant  being  claimable 
by  grant,  as  well  as  by  prescription*   Adj.  Cro.  Cha.  48a—- [Note  178.] 
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(i  Stood.  345.)  grosse,  and  yet  the  tenant  of  the  land  must  common  or  feed 

there  also  (5). 
[\]  Flet«,  obi  There  be  also  [A]  divers  other  commons,  as  of  estovers,  of  tur- 

rf1*"  e  k^y*  of  pischary,  of  digging  for  coles,  minerals,  and  the  like. 

J  1  *  \  U]  If  common  appendant  be  claymed  to  a  manor,  yet  in  rei  veri- 

tate  it  is  appendant  to  the  demesnes,  and  not  to  the  services ;  and 
therefore  if  a  tenancy  escheate,  the  lord  shall  not  encrease  his 
rfc]  15  E.  ••  common  by  reason  of  that,  [k]  If  a  man  claime  by  prescription 
fi^iTTfo^i  any  manner  of  common  in  anotherman's  land,  and  that  theowner 
(Cro,  Jam.  208.  of  the  land  shall  be  excluded  to  have  pasture,  estovers,  or  the  like, 
057.  this  is  a  prescription  or  custome  against  the  law,  to  exclude  the 

i  Hoi.  Abr.  396.  owner  of  the  soyle;  for  it  is  against  the  nature  of  this  word  com* 
*  *}*'•  Abr' a67*  mon,  and  it  was  implyed  in  the  first  grant,  that  the  owner  of  the 
1  Venf.  39 1  soy le  should  take  his  reasonable  profit  there,  as  it  hath  beene  ad- 
1  Saund.  351.)  judged.  [*]  [/]  But  a  man  may  prescribe  or  alledge  a  custome 
£•]  Pasch.  to  have  and  enjoy  solam  vesturam  terra ,  from  such  a  day  till  such 
l?"  ^^v  %}h  a  ^y* an(*  nereDy *ne  owner  °f tne  soyle  shall  be  excluded  to  pas- 
inter  Wbltefic  tUre  0r  ^^  *nere  ^ ;  anc*  ^  ne  ma7  P1"680™0*  to  h*ve  separalem 
Shiriand  in  com.  pasturam,  and  exclude  the  owner  or  the  soyle  from  feeding  there, 
don.  Vide  Nota  diver  sit  at  em*  [m]  So  a  man  may  prescribe  to  have  separa* 
Srct" l  &  a*  #n  ^em  puchariatn  in  such  a  water,  and  the  owner  of  the  soyle  shall 
^&*  ^  '^6  not  **8n  tnere  •  but  ^  ne  ckim  t°  nave  communiam  pischaria,  or 
iRoLAbruL05.)  ^eram  pischariam,  the  owner  of  the  soyle  shall  nsh 
[/]  vid.  3  E.  3.  there  (7).  And  all  this  hath  t3*  beene  resolved.  [•]  H[  227] 
99-  3°-  And  therefore  it  is  necessary  for  every  man  by  learned  I      D  J 

4^3* 7*  advice  to  plead  according  to  the  truth  of  his  case ;  for . 

f6H**       parol* font  plea. 

Prescript.  51.  [ml  90  H.  6.  4.     10  H.  7.  94.      Temps  E,  1.    Assise*  499. 

(9  RoL  Abr.  958.)  [•]  Inter  Chinery  &  Fisben  iu  le  Com.  Banke  in  replevin,  & 
Mich.  99  Ac  30  EJU.  inter  shiriand  &  White  in  com.  Oxon.  ct  inter  FoUton  fie  Crachrodc 
eodem  termico  in  Essex.    (9  Rol.  Abr.  967.) 

A  man 

(5)  It  has  been  denied  that  common  in  gross  can  be  sans  nombre.  1  Saund. 
346.     But  see  Fulb.  Prepar.  70.  a.  and  the  books  there  cited. — [Note  179.] 

(6)  For  the  cases  about  sola  vestura  see  ante  4.  b.  n.  1.  As  to  separalis 
pastura,  whether  a  prescription  for  it  can  be  made  against  the  owner  of  the 
soil,  has  been  the  subject  of  argument  in  three  different  cases  since  lord 
Coke's  time.  In  the  first  the  court  of  common  pleas  was  equally  divided. 
North  and  Cox,  Mich.  20  Cha.  2.  Vaugh.  251.  1  Lev.  253.  In  the  second 
the  court  of  king's  bench  inclined  to  think  such  a  prescription  good ;  but  the 
demurrer,  on  which  the  point  arose,  being  over-ruled  by  consent,  in  order  to 

Sthe  fact,  and  a  verdict  being  found  against  it,  a  decision  of  the  question 
law  became  unnecessary.  Potter  and  North,  Easter,  21  Cha.  2.  1  Ventr.  383. 
1  Saund.  347.  l  Lev.  268.  But  in  the  third  case,  which  was  on  a  motion  to 
arrest  judgment,  the  whole  court  of  king's  bench  adjudged  for  the  prescription. 
Hopkins  and  Robinson,  East.  23  Cha.  2.  Pollexf.  13.  1  Mod.  74.  a.  2  Saund. 
324.  2  Leon.  2.  Since  this  last  case  lord  Coke's  doctrine  seems  to  have 
been  generally  acquiesced  in. — Vin.  Prescrip.  269,  270. — [Note  180.3 

(7)  According  to  this  passage,  ownership  of  the  soil  is  not  necessarily  in- 
cluded in  a  several  fishery;  and  common  of  fishery  andjree fishery  are  the  same 
thing.  But  one,  whose  works  will  be  admired,  as  long  as  a  good  taste  for 
literary  compositions,  or  gratitude  for  the  pleasure  and  instruction  derived 
from  them,  shall  have  any  influence,  gives  a  very  opposite  explanation  ;  for, 
according  to  him,  ownership  of  soil  is  essential  to  a  several  fishery ;  and  ajree 

fishery  differs  both  from  several  fishery  and  common  of  fishery:  from  the  former, 
by  being  confined  to  a  public  river,  and  not  necessarily  comprehending  the  soil ; 

from 
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[n]  A  man  seised  of  land  whereunto  common  is  appendant,  [«]  19  H.  6. 33. 
and  is  disseised,  the  disseisee  cannot  use  the  common,  untill  he 
entreth  into  the  land  whereunto  it  is  appendant,    [0]  But  if  a  W  Vidc  S**- 

(4  Co.  31.  a.    Post.  307. 349.  b.  368.  b.) 


man 


from  the  latter,  by  being  exclusive,  2  Blackst.  Com.  8  ed.  39.  But  we  doubt 
whether  this  distinction  may  not  be  in  a  great  degree  questionable. — 1 .  In 
respect  to  a  several  fishery,  where  is  the  inconsistency  in  granting  the  sole 
right  of  fishing,  with  a  reservation  of  the  soil  and  its  other  profits  ?  Bracton 
expressly  takes  notice  of  such  a  grant ;  for  his  words  are,  that  one  may  servi- 
tutem  imponerefundo  suo,  qubd  guts  possit  piscari  cum  eo,  et  ita  in  communi,  vel 
qubd  alius  per  se  ex  toto.  Bract,  fo.  208.  b.  There  are  also  numerous  other 
authorities  for  it ;  the  old  books  of  entries  agreeing  that  one  may  prescribe 
for  a  several  fishery  against  the  owner  of  the  soil ;  to  which  should  be  added, 
the  three  cases  of  Elizabeth  cited  by  lord  Coke.  See  Lib.  Intrat.  162.  b. 
163.  a.  Rast  Entr.  597.  b.  and  the  books  cited  under  the  letter  d  in  fol.  4.  b. 
and  under  m  here,  and  the  cases  referred  to  under  the  *  on  the  other  side. 
Nor  do  we  understand  why  a  several  piscary  should  not  exist  without  the  soil, 
as  well  as  a  several  pasture,  as  to  which  latter  we  have  already  shown  the 
doctrine  to  be  settled.  Supra,  note  6.  The  chief  reasons  which  occur  against 
lord  Coke  seem  to  be  these.— Several  writs,  never  applicable  except  to  the 
soil,  lie  for  a  piscary ;  such  as  a  prcecipe  quod  reddat,  monstraverunt  de  ration* 
abilibus  devisis,  and  trespass,  which  latter  writ  is  particularly  insisted  upon  by 
lord  chief  justice  Holt.  Da  v.  55.  b.  Hugh.  Comm.  Orig.  Wr.  1 1 .  W.  Jo.  440. 
1  Ventr.  122.  2  Salk.  637.  Skinn.  677.  Suum  liberum  tenementum  is  a  good 
plea  to  trespass  for  fishing  in  a  several  piscary.  17  E.  4.  6.  18  E.  4.  4. 
10  H.  7.  24.  26.  28.  The  soil  will  pass,  as  it  is  said,  by  the  grant  of  a  piscary. 
Plow.  154. — But  all  these  objections  may  be  repelled. — The  writs  relied  on' 
will  not  always  lie  for  a  piscary.  Thus  if  a  pracipe  qubd  reddat  is  brought 
of  a  piscary  in  the  water  of  another  person,  the  writ  is  bad,  and  a  qubd  per*' 
mittat  is  the  proper  remedy.  Fitz.  Abr.  Briefe,  861.  F.  N.  B.  23.  I.  and 
note  b.  of  the  4to  ed.  Besides,  in  the  cases  of  actions  for  trespass  in  a  several 
piscary,  or  at  least  in  some  of  them,  the  writ  seems  in  effect  to  state  a  several 
piscary  in  the  plaintiff's  own  soil,  which  therefore  proves  nothing  as  to  the  sense 
of  several  piscary  without  further  explanation.  Reg.  Br.  Orig.  95.  b.  Carth.  285. 
Skinn.  677.  The  plea  liberum  tenementum  may  be  replied  to  by  prescribing 
for  a  several  piscary.  See  the  books  before  cited  as  to  such  a  prescription. 
Though  the  grant  of  a  piscary  generally  may,  perhaps,  pass  the  soil,  yet  it 
will  not,  if  there  are  any  words  to  denote  a  different  intention ;  as  where  one 
seised  of  a  river  grants  a  several  fishery  in  it,  which  is  the  case  put  by  lord 
Coke  in  another  place ;  and  much  less  will  the  soil  pass  when  there  is  an 
express  reservation  of  it.  Ante  4/b.  and  n.  2,  there. — Hence,  as  it  should 
seem,  the  arguments  are  short  for  the  purpose ;  for  at  the  utmost  they  only 
prove,  that  a  several  piscary  is  presumed  to  comprehend  the  soil,  till  the  con- 
trary appears,  which  is  perfectly  consistent  with  lord  Coke's  position,  that 
they  may  be  in  different  persons,  and  indeed  appears  to  us  the  true  doctrine  on 
the  subject.—  2.  Both  parts  of  the  description  01  &  free  fishery  seem  disputable. 
— Though,  for  the  sake  of  distinction,  it  might  be  more  convenient  to  appro- 
priate  free  fishery  to  the  franchise  of  fishing  in  public  rivers  by  derivation  from 
the  crown ;  and  though  in  other  countries  it  may  be  so  considered,  yet,  from 
the  language  of  our  books,  it  seems  as  if  our  law  practice  had  extended  this 
kind  of  fishery  to  all  streams  whether  private  or  public,  neither  the  Register  nor 
other  books  professing  any  discrimination.  Reg.  95.  b.  Fitzh.  N.  B.  88.  G. 
Fitz.  Abr.  Ass.  422.  4  E.  4.  28.  17  E.  4.  6.  b.  7.  a.  7H.7,  1 3.  b.  Cro. 
Cha.  554.     1  Ventr.  122.    3  Mod.  97.    Carth.  285.    Skinn.  677.    Again,  it 

is 
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man  be  disseised  of  a  mannor  whereunto  an  advowson  is  ap- 
pendant, he  may  present  unto  the  advowson,  before  he  enters 
mto  the  mannor ;  and  the  reason  of  this  diversitie  is,  because 
in  the  case  of  the  common  it  should  be  a  prejudice  to  the  tenant 
of  the  soile :  for  if  the  disseisee  might  ao  it,  the  disseisor  also 
might  put  on  his  cattle,  which  should  be  a  double  charge  to  the 
tenant,  but  not  so  of  the  advowson. 


Sect.  185. 

ALSO,  if  a  man  will  acknowledge  kimselfe  in  a  court  of  record 
"  to  be  a  villeine,  who  was  not  a  viilein  before,  such  a  one  is  a  villeine 
inffro$$e(l). 

THIS  is  intended  in  some  action  brought  against  him  that 

Brad.  Kb.  i.  made  such  confession,  [p]  or  where  he  is  brought  into  court 

Sri' 6*         8  ^7  course  of  law ;  for  if  he  commeth  into  the  court  extrajudi- 

FtaO*  i.  c.  3.  cia^y»  am* ll0t  by  "V  due  C0UPBe  °f  l*w>  Buch  confession  is 

43  &  3  4- b-  without  warrant  of  law,  and  bindeth  not  the  partie,  because  the 

19  E.  *.  tit.  court  had  no  warrant  to  take  it    But  if  a  precipe  be  brought 

Vil.  34*  against  one,  he  may  confesse  himselfe  villeine  to  an  esrranger, 

tV**  4i£$  _  *nd  that  he  holds  the  land  in  villenage  of  him,  and  this  is  good 

IS  Am.  6s.  •***  8n*H  D'n^  h*ra.    And  if  in  that  case  the  demandant  reply, 

37  Am.  17.  that  he  the  day  of  his  writ  purchased  was  a  freeman  (a),  and 

1 1  H.  4. 16,  thereupon  issue  is  taken,  and  he  is  tryed  to  be  free,  yet  he  shall 

in  Appeafe.        remaine  villeine  to  the  stranger  in  respect  of  his  confession. 

(ftRo.Abr.7311.)  °  r 

41  £.  3.  tit.  Vill.  6. 

19  H.  6. 39.  b.       If  a  writ  of  nativo  habendo  be  brought  against  one,  and  the 

plaintuTe,  as  he  ought,  offereth  in  his  count  to  prove  the  villenage 

by  the  cousins  and  kindred  of  the  defendant,  and  thereupon 

%  produceth  the  uncles  of  the  defendant,  who  upon  examination 

confesse  themselves  to  be  villeines  to  the  demandant;  this 

confession, 


is  true,  that  in  one  case  the  court  held  free  fishery  to  import  an  exclusive  right 
equally  with  several  piscary,  chiefly  relying  on  the  writs  in  the  Reg.  95.  b. 
and  the  43  £.  3.  24.  But  tnen  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted  that  the  word  libera  ex  vi  termini  implied  com- 
mon, and  that  many  judgments  and  precedents  were  founded  on  lord  Coke's 
so  construing  it.  a  SaLk.  637.  Carth.  985.  That  the  dissenting  judge  was 
not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  question.  See  Upton  and  Dankms, 
3  Mod.  97,  and  Peaks  and  Tucker  cited  in  Carth.  286,  in  marg.  We  may  add 
to  this  the  three  cases  cited  by  lord  Coke  as  of  his  own  time;  and  that  there 
are  passages  in  other  books  which  favour  this  distinction.  See  Cro.  Cha.  544. 
17  E.  4.  o.  b.  7.  a.  7  H.  7.  13.  b. — These  remarks  on  several  and  freefshery 
may  serve  the  student  as  a  notice  of  the  doubts  on  the  subject,  and  also  assist 
in  any  future  discussion  for  removing  them ;  which,  in  truth,  is  the  whole  scope 
of  the  annotation. — Vin.  Trespass,  442.  H.  11. — [Note  181.] 

(1)  See  ante  117.  b.  n.  3. 

(2)  This  replication  was  given  by  the  37  £.  3.  c.  17,  before  which  statute 
the  plea  of  being  a  villein  to  a  stranger  to  the  writ  could  not  be  denied.— 
[Note  18a.]  8 
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confession,  being  entred  of  record,  doth  so  bind,  that,  albeit  they 
were  so  free  before,  they  and  the  heires  of  their  bodies  are  by 
this  confession  bond  and  viJleines  for  ever,  for  the  uncles  came 
in  by  due  course  of  law  in  an  action  depending  in  court. 


Sect.  186. 

ydLS O,  a  man  which  is  villeine  is  called  a  villeine ($),and  a  woman 
**-*'  which  is  villeine  is  called  a  niefe ;  as  a  man  which  is  outlawed  is 
called  outlawed,  and  a  woman  which  is  outlawed  is  called  waived. 

"TtJIEFE."  or  Naife,  is  in  Latine  naturalis,  seu  nation,  be- 
cause for  the  most  part  niefes  are  bond  by  nativitie* 

"  A  novum  which  is  outlawed  is  called  waived.19  F.N.B.  161.  A. 

Waivedy  tvaiviata,  and  not  utlegata  or  exlex,  for  that  women  Regist.  13a,  & 

are  not  sworne  in  leets,  or  tornes,  as  men  which  be  of  the  age  *77» 

of  twelve  yeares  or  more  be ;  and  therefore  men  may  be  called  j^t"' ?'a0, 

utlegati,  id  est,  extra  legem  posiii,  but  women  are  tvawiata,  id  tract.  2.  ca.  19, 

est,  derelictie,  left  out  or  not  regarded,  because  they  were  not  13.  Fleta.Ub.  1. 

sworne  to  the  law ;  wherein  it  is  to  be  noted,  that  of  ancient  cip.  «8.  3  H.  5. 

time  a  man  was  not  said  to  be  within  the  law,  that  was  not  stathimT^" 

sworne  to  the  law,  which  is  intended  of  the  oath  of  allegiance  Regist.orig.13a. 

in  the  leet(4).  (a  RoLAbc. 

And  the  outlawrie  of  a  woman  is  legally  called  vcavviaria  804) 
mulieris. 

ri23.1  **  Sect.  187. 

ALSO,  if  a  villeine  taketh  a  free  woman  to  wife,  and  have  issue 
***  betweene  them,  the  issues  shall  be  villeines.  But  if  a  niefe  taketh 
a  freeman  to  her  husband,  their  issue  shall  be  free. 

*  This  is  contrarie  to  the  civill  law ;  for  there  it  is  said,  partus  sequitur 
ventretn*  (1). 

QURC  UL  US  totum  alimentum  a  stipite  capit,  poma  tatnen  Fortescue. cap. 
^  edit  sua.     The  siens  (2)  takes  all  his  nourishment  from  the  4*GlanvJjb.5. 
stocke,  and  yet  it  produce*  his  own  fruit.  T/k,, coram. 

[q]  Si  qtus  de  servo  patre  natus  sit  et  matre  libera,  pro  servo         Eborom  in 

thesaor.        [4]  lib.  Rob.  cap.  77. 

reddatur 


(3)  and  nief  in  L.  A  M.  &  Roh. 

(4)  See  ante,  68.  b.  n.  1,  2,  to  which  add  post.  172.  b.  Spelm.  Gloss,  voc. 
FiddUas,  2  Inst.  73.  Britt.  cap.  29.  Cow.  Inst.  1.  2.  t.  3.  s.  14.  Flet.  1.  2. 
c.  52.  1.  3.  c.  16.  Mirr.  c.  3.  sect.  35-  7  Co.  6.  b.  7.  a.  Calvin  s  case.  Tyrr. 
Biblioth.  Polit.  4th  ed.  907.     Ellesmere's  argument  in  Calvin  s  case,  70. 

(1)  The  sentence  between  the  stars  is  not  in  L.  and  M.  Roh.  nor  P. 

(2)  Siens,  or,  according  to  the  modern  spelling,  cion,  signifies  the  shoot  of 
a  tree,  and  is  derived  from  the  French  word  scion,  which  is  the  same  as  wr- 
adus  in  Latin.— [Note  183.] 
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reddatur  occisus  in  e&  parte;  quia  semper  it  poire  nan  h  metre 
generationis  ordo  texitur.     Si  pater  tit  liber  et  mater  andUafpro 
[r]  Fortctcae,    Ubero  reddatur  occisus.    [r]  Lex  AngUee  nunquam  matris,  ted 
obi  wpra.  temper  patris  (a),  conditionem  imitari  partum  judical . 

[•]  Herewith  [s]  The  husband  and  wife  are  all  one  person  in  law,  and 

•mctb  Britton,  the  niefe  marrying  a  freeman  it  infranchised  during  the  cover- 
W-  78.  b.  ture  (2) ;  and  therefore  by  the  common  law  of  England,  the 

issue  is  free  (4). 
Ft]  Bract.  lib.  4.       [;]  Si  mulier  serva  copulata  sit  Ubero,  Sfc.  quod  partus  habebit 
Id  a9?bb*i        harredilatem,  et  mater  nuUam  dotem,  quia  mortuo  viro  sua  Ubero 
cap.  &    '  rta^t  '*  pridinvi"  statum  servitutis,  nisi  hares  ei  dotemJecerU  de 

Mirror,  cap.  *,   gratia*  (5).    And  when  a  bondman  marrieth  a  free  woman,  they 
acct  sB.  are  all  one  person  in  law,  and  dua?  animce.  in  came  una7  and 

uxor  subjecta  est  viro,  et  sub  pot  est  ate  viri  (6). 
[m]  Bract.  Kb.  4.       [tt]  Qbservatur  in  com1  Cornubia  de  tali  consuetudine9  qua 
fo.  271.  iafc  g^  quJxisi  liber  homo  ducat  nativam  aliquam  in  uxorem  ad 

liberum  tenementum  et  liberum  thorum,  si  ex  ed  duo?  procreantur 
jiUce,  una  erit  libera  et  altera  villana,  quia  ibi  partiti  sunt  pueri 
inter  liberum  patrem  et  dominum  uxoris  villana. 
[*]  Glaitrill.  %  [x]  Qui  verb  procreantur  ex  nativd  unius  et  naiivo  aUerius, 

lib.  6-  cap.  6.      proportionabiliter  inter  dominos  sunt  dividends 

Fortetoic,  «  This  is  contrary  to  the  civill  laxo."    (7)  For  true  it  is,  that  by 

«P'  4*.  that 

(a)  See  an  instance  on  the  question  of  alienage  in  Cro.  Ch.  601. 

(3)  According  to  Fitzherbert,  the  marriage  enfranchises  the  woman/or  ever; 
and  he  cites  as  an  authority  Britton,  who  considers  it  as  a  negligence  in  the 
lord  not  to  have  prevented  the  marriage.  F.  N.  B.  78.  G.  Brit.  79.  b.  But 
Bracton,  in  the  passage  cited  by  lord  Coke  two  or  three  lines  farther,  confines 
the  enfranchisement  to  the  coverture,  and  there  are  several  authorities  which 
concur  with  him.  Bro.  Villenage,  23.  Pa'sch  33  £.  3.  Statham,  tit.  Villenage. 
Fltz.  Abr.  Villenage,  21.  30.  46.  Lord  Coke  was  aware  of  this  contrariety  in 
the  books ;  for  in  a  subsequent  part  he  takes  notice  of  it,  but  calls  the  opinion, 
that  the  enfranchisement  ceases  with  the  coverture,  the  better  one.  Post. 
136.  b.  1 37.  b.  However  he  inclines  to  except  the  case  of  the  nief 's  marrying 
with  her  own  lord.  But  even  this  is  denied  by  Perkins.  Perk,  sect  314.  It 
is  a  strong  argument  against  this  latter  writer,  that,  in  other  cases  of  construc- 
tive manumissions,  though  in  some  the  ground  of  inference  was  not  so  strong 
as  the  lord's  marriage  with  his  nief,  the  enfranchisement  was  perpetual.  It  is 
a  still  more  forcible  reason,  that  reviving  the  shivery  on  the  lord's  death,  if  he 
left  an  heir  by  his  nief,  would  have  necessarily  induced  the  unnatural  conse- 
quence of  making  the  mother  the  slave  of  her  own  issue. — [Note  184.] 

(4)  It  was  unnecessary  to  resort  to  this  reason  to  prove  die  issue  of  such  a 
marriage  free ;  the  rule  of  our  law  being,  that  the  child  shall  follow  the  father's 
condition ;  consequently,  whether  the  nief  was  free  or  bond  during  the  cover- 
ture, made  no  difference  to  her  issue.— [Note  185.] 

(5)  In  the  chapter  of  dower  lord  Coke  represents  a  nief  marrying  a  free  man 
to  be  dowable.  Ante,  31.  a.  But  this  passage  from  Bracton  is  direct  to  the 
contrary.  Perkins  distinguishes,  allowing  dower  to  the  nief  from  a  stranger, 
but  not  from  her  lord.     Perk.  sect.  314. — [Note  186.] 

(6)  Here  lord  Coke  omits  explaining  what  effect  the  marriage  of  a  villein 
with  a  free  woman  has  on  his  condition.  As  Britton  writes,  if  the  villein 
marries  his  own  lady,  it  enfranchises  him  for  ever.  Brit.  78.  b.  If  the  mar- 
riage is  with  any  other  woman,  it  is  clear,  from  Littleton's  declaring  the  issue 
villeins,  that  the  father  remained  a  slave  as  before. — [Note  187.] 

(7)  This  difference  between  our  and  the  civil  law  is  the  subject  of  the  chapter 

in 
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tfiat  law  partus  sequkur  ventrem,  as  weU  where  a  free  man  takes  Cro.  C.  601. 
a  bondwoman  to  wife,  as  where  a  bondman  takes  a  free  woman  *jrt-  *•  *&• 
to  wife.    In  the  first  case  the  issue  is  by  the  civill  law  bond,  Mar'91, 
and  in  the  other  free ;  both  which  cases  are  contrarie  to  the 
law  of  England,    But  this  is  no  part  of  Littleton ;  and  there- 
fore we  in  this  manner  pass  it  over* 


Sect.  188. 

A  LSO,no  bastard  may  be  a  villeine,  unless  he  will  acknowledge  him- 
^  selfe  to  be  a  villeine  in  a  court  of  record ;  for  he  is  in  law  quasi  nttlliuff 
filius,  because  he  cannot  be  heire  to  any. 

*  • 

"JUTULLI  US  [a]  fUius."    Cut  pater  est  populus,  pater  est  [«]  Vide  Sect 

sibi  nullus  et  omnis.  399?    13  E- 1. 

tit.  Villein,  36. 

(Ante  3.  b.    Post.  344.  b.) 

Cui  pater  est  populus9  nan  habet  iUe  patrem. 
.   [£]  Some  hold  that  the  bastard  of  a  niefe  shall  be  a  villeine.  M  Bract,  lib.  1 ., 
£<?]  And  others  hold,  that  if  a  villeine  hath  a  bastard  by  a  woman,  VJ-  5* *•    "**** 
and  after  marrieth  the  woman,  that  this  bastard  is  a  villeine.  But  Britton  Xl  ^8. 
the  law  is  contrary  in  both  cases ;  for  in  both  cases,  the  issue  by  the  [c]  39  E.  3. 34. 
common  law  is  a  bastard,  and  consequently,  quasi  nulliusjMus,  as  43  E,  3. 4. 
Littleton  here  saith.   [d]  Though  a  bastard  be  a  reputed  sonne,  BrUton,  «W 
yet  is  he  not  such  a  sonne,  in  consideration  whereof  an  use  i™.?1**  F|. 
can  be  raysed,  for  the  reason  that  Littleton  here  yields ;  be-  Dier]1^!** 
cause  in  judgment  of  law  he  is  nuUius  fUius.    [e]   (8)  And,  [>]  13  EH*. 

Bier,  ag6. 
14  Eliz.  Dier,  313.     18  Eliz.  Dier,  345. 

for 


in  Fortesc  de  Laud.  Leg.  Angl.  cited  in  the  margin.     See  also  Mr.  Selden's 
and  Mr.  Gregorys  notes  in  the  8vo.  ed.  of  1775.— [Note  188.] 

S~t)  This  point  was  so  held  in  Worseley's  case  of  33  Eliz.  in  Dyer,  which  lord 
e  refers  to  in  the  margin.  According  to  Dyer,  judge  Periam  was  of  a 
contrary  opinion.  But  Anderson,  who  reports  the  same  case,  informs  us  that 
the  judges  were  agreed.  1  And.  75.  In  the  queen  against  an  illegitimate  son 
of  sir  John  Ferrot,  and  in  Frampton  against  Gerrard,  two  subsequent  cases  of 
the  same  reign,  the  judges  recognized  the  doctrine.  2  Rol.  Abr.  785. 791,  and 
Mo.  735.  However,  it  should  be  observed,  that  though  a  bastard  is  not  a 
son  for  whom  the  consideration  of  blood  will  raise  an  use,  yet,  on  an  estate 
otherwise  effectually  passed,  an  use  may  be  as  well  declared  to  a  bastard  being 
in  esse  and  sufficiently  described  as  to  another  person :  and  so  Rolle  in  his 
Abridgment  states  the  law  to  be,  but  at  the  same  time  cites  the  case  of  Framp- 
ton and  Gerrard  as  determined  to  the  contrary.  1  Ro.  Abr.  791.  Gilb.  on 
Uses,  307.  The  reason  why  the  use  to  the  bastard  is  bad  in  the  first  instance, 
and  good  in  the  second,  depends  on  the  common,  but  perhaps  obscure,  distinc- 
tion between  uses  raised  by  transmutation  of  the  possession,  as  on  a  feoffment, 
grant,  fine,  or  common  recovery,  and  those  raised  without,  as  a  covenant  to 
stand  seised,  or  bargain  and  sale ;  or,  to  express  it  in  more  intelligible  terms, 
between  declaring  uses  on  a  possession  or  estate  actually  transferred  to  a  third 
persoft9  and  declaring  them  on  a  possession  or  estate  retained  in  the  party  himself. 
hi  the  former  case  the  estate  is  passed  completely  from  the  grantor  or  donor, 
Vol*  L  Kk  without 
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tit  for  the  Mine  reason,  where  the  statute  of  39  H.  8.  ["12371 
of  wills,  speaketh  of  children,  bastard  children  are  not  I     b   11 
within  that  statute,  and  the  bastard  of  a  woman  is  no 
child  within  that  statute,  where  the  mother  conveys  lands  unto 
him. 
[f]  Trim  8  £.1.       \f]  It  was  found  by  verdict,  that  Henry  the  sonneof  Beatrice* 
rot.  61.  Bedt.      which  was  the  wife  of  Robert  RadweU  aeceased,  was  born  per 
coram  rege.         undecim  dies  post  ultimum  tempus  legitimum  mulieribus  constitu- 

1  Roil.  Abr  53«!  *um*  ^n<*  t^ereuPon  *  w*»  adjudge,  quod  dictus  Henricus  diet 
Godb.'aSi.  non  debet  JUius  pradicti  Roberii  secundum  legem  et  consuetudi- 
Palu.  9.)  nem  Anglut  constitut'  (1).    Now  legitimum  tempus  in  that  case 

appointed 

without  the  aid  of  a  court  of  equity ;  and  therefore  it  is  immaterial,  whether  the 
use  declared  on  the  estate  is  gratuitous  or  not,  it  being  sufficient  that  the 
grantee  or  donee  receives  it  coupled  with  a  trust  or  use.  But  in  the  latter  case 
the  transaction  rests  in  covenant  or  agreement  between  the  covenantor  or 
bargainor  and  the  cestui  que  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  blood  or  a  valuable  consideration,  such  as  mar- 
riage or  money,  our  courts  of  equity,  which  till  the  27  of  H.  8.  had  the  sole 
cognizance  of  uses,  would  not  interpose  to  compel  the  performance.  In  fewer 
words,  chancery  would  enforce  uses  annexed  to  a  perfect  gift,  however  gra- 
tuitous they  might  be,  but  not  those  resting  only  on  a  naked  contract,  without 
even  so  much  as  the  consideration  of  blood  to  maintain  them.  The  authorities 
in  proof  of  this  distinction  are  abundant ;  nor  do  we  know  of  any  seeming  to 
impeach  it,  except  the  single  case  of  Frampton  and  Gerrard  already  cited 
from  Rolle,  which,  if  it  did  turn  on  such  a  point,  is  sufficiently  controlled  by 
other. cases  to  make  the  doctrine  indisputable.  Mo.  102.  Ow.  40.  1  Leon.  197. 
1  Co.  176.  b.  VV.  Jo.  346.  Cart.  143.  12  Mod.  161.  Gilb.  on  Uses,  113.  207. 
Add  to  this  the  disfavour  of  our  law  to  bastardy,  in  not  recognizing  any  but 
legitimate  blood  to  be  a  good  consideration,  and  the  whole  secret  of  the  rule  as 
to  uses  to  bastards  will  be  disclosed.  On  a  covenant  to  stand  seised,  an  use 
will  not  rise  to  a  bastard ;  because,  the  use  depending  on  contract,  some  consi- 
deration is  requisite,  and  lawful  blood  and  marriage  are  the  two  considerations 
peculiar  to  such  a  covenant,  which  necessarily  excludes  bastardy*  But  on 
bargains  and  sales  of  land,  in  which  the  essential  consideration  to  raising  an 
use  is  money  or  a  price,  or  on  any  conveyances,  on  which  the  estate  being 
passed  out  of  the  grantor,  and  therefore  not  depending  on  his  contract,  uses 
may  be  declared  without  any  consideration,  bastards  stand  precisely  on  the 
same  footing  with  other  persons,  and  are  equally  capable  of  having  uses 
limited  to  them.  To  give  the  sum  of  this  elucidation  in  one  sentence,  where 
the  use  will  not  rise  without  the  consideration  of  blood,  if  derived  through  any 
but  the  pure  channel  of  marriage,  however  near  the  blood  may  be,  it  will  not 
avail. — [Note  189.] 

( 1 )  Lord  Hale,  in  a  manuscript  note  on  a  passage  about  legitimacy  in  Co.Litt. 
fol.  8.  a.  gives  a  fuller  extract  of  this  case  from  the  record  than  is  here  expressed. 
His  words  are  these :  "  Trin.  18  E.  1.  Coram  rege,  rot.  13.  Bedford,  et  M.  22, 
"  23  E.  1.  roL  2.  In  assise  by  John  Radwell  against  Henry  son  of  Beatrice, 
"  who  was  wife  of  Robert  Radwell,  quia  compertum  est,  quod  dictus  Henricus 
"  fuit  natus  per  1 1  dies  post  40  septimanas,  qood  tempus  est  usitatum  mulieribus 
"  pariendi,  ex  quo  prsedictus  Robertus  non  habuit  aocessum  ad  prsedictam 
"  Beatricem  per  unum  mensem  ante  mortem  suam,  presumiter  dictum  Hen* 
"  ricum  esse  bastardum,  ideo  judgment  for  the  plaintiff? 

If  this  state  of  die  case  is  correct,  lord  Coke's  is  erroneous  in  several  particu- 
lars of  consequence.   1.  He  is  short  in  not  expressing  that  the  record  mentions 
forty  weeks,  and  so  leaving  it  to  be  deemed  an  inference  of  his  own,  as  which  it  hath 
been  accordingly  treated,  a.  He  exceeds  the  record,  by  representing  it  to  style 

that 
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appointed  by  law  at  the  furthest  is  nine  moneths,  or  forty 

weeks  ( 


th. 


that  time  the  latest  for  a  woman's  going  with  child,  when  the  record  only  calls  it 
the  usual  period.  3.  He  wholly  omits  the  husband's*  having  had  no  access  to  the 
wife  for  one  month  before  his  death ;  a  fact  very  material,  it  being  very  easy  to 
allow  eleven  days  ■  after  the  usual  timet  but  requiring  a  strong  case  to  warrant 
extending  such  liberality  to  nearly  six  weeks*   4.  The  word  prasumitur,  which 
lord  Coke  passes  over,  is  of  importance ;  for  it  indicates,  that,  notwithstanding 
the  great  excess  of  time,  it  was  conceived  to  create  only  a  presumption  for  the 
bastardy,  and  consequently,  if  very  cogent  circumstances  to  account  for  the 
protraction  of  the  birth,  and  in  favour  of  the  wife's  chastity  had  occurred,  the 
judgment  might  have  been  for  the  legitimacy.     So  far  we  had  advanced,  when 
on  looking  into  Rolle's  Abridgment,  356,  we  found  the  same  ancient  case  of 
RadweHinore  at  large  than  either  in  lord  Coke  or  lord  Hale.     But  Rolle 
agrees  with  the  former,  as  well  in  respect  to  the  record's  not  mentioning  the 
forty  weeks,  as  to  its  stating  the  birth  to  be  eleven  days  after  the  latest  time  in 
law  for  a  woman's  going  with  child ;  and  as  from  Rolle's  particularity  he  seems 
to  have  most  minutely  attended  to  the  record,  his  authority,  till  the  whole  record 
appears,  seems,  most  decisive.    However  the  two  last  particulars,  in  which  lord 
Coke  differs  from  lord  Hale,  still  remain,  to  which  Rolle  adds  these  further  cir- 
cumstances; namely,  that  the  husband  languished  of  a  fever  a  long  time  before 
his  deaths  that  on  the  taking  of  an  inquisition  afterwards  in  the  court  of  a  lord, 
of  whom  he  held  lands  by  knight's  service,  the  wife  swore  she  was  not  pregnant f 
and  to  prove  it  uncovered  herself  in  open  court ;  and  that,  in  consequence  of 
all  this,  the  lord  received  a  collateral  relation  as  heir.     The  words  describing 
the  wife's  exposure  of  her  person  are  remarkable;  for  the  record  state*,  that 
she,  being,  interrogated^  juramento  asserebat,  se  non  esse  pr&gnantem;  et9  ut  hoc 
omnibus  manifests  liqueret,  vestes  suas  usaue  ad  tunicam  exuebat,  et  in  plena  curid 
sic  se  videri  permisit.  1  Ro.  Abr.  356.  pi.  3,  and  18  E.  1.  rot.  13,  in  B.  R.  there 
eited.     It  reflects,  great  discredit  on  the  lord's  court  which  permitted  such  a- 
gross  indecency ;  and  still  more,  on  the  king's  judges,  who  suffered  it  to  be 
recorded  as.  one  of  the  grounds,  for  a  verdict  before  them.    How  laudably  con- 
trarian* is  the  proceeding  on  the  writ  de  ventre  inspiciendo.     This  remedy  for 
the  heir  against  the  pretence  of  pregnancy,  so  well  known  to  be  of  earlier  date 
than  the  reign  of  Edward  the  first,  as  it  was  framed  in  the  times  of  Bracton, 
Britton,  and  Fleta,  delicately  requires  the  widow  to  be  inspected  by  a  jury  of 
her-  own  sex;  and  though  in  subsequent  times  the  sheriff  was  ordered  to  summon 
a  jury  composed  both  of  men  and  women,  yet  still  the  search  was  to  be  made 
by  the  latter  only.    Bract.  69.  a.  Brit.  165.  b,  Flet.  lib.  1,  c.  15.    Reg.  Br. 
Orig.  437;  a*     What  harsh  ideas  of  the  times  might  we  be  led  to  adopt,  if  the 
early  introduction  of  the  writ  de  ventre  inspiciendo  did  not  demonstrate,  that 
the  unseemly  record  we  are  observing  upon  was  a  singularity,  and  so  many 
other  testimonies  of  a  more  advanced  refinement  in  judicial  proceedings  did 
not  concur  to  rescue  the  age  of  our  English  Justinian  from  the  suspicion  of  a 
general  practice  of  such  barbarism.    Let  us  then  suppose  the  record  to  be  as  it 
»  in  Rolle;  which  is  the  more  probable  to  be  the  truth,  because  a- contem- 
porary judge,  who  reports  its  having  been  produced  on  a  trial  of  legitimacy, 
represents  it  much  in  the  same  way.    Cro.  Jam.  541.    But  still  it  will  not 
warrant  lord  Coke's  inferring  from  it,  that  forty  weeks  constitute  the  latest  time 
our  law  allows  for  a  woman's  going  with  child.     On  the  contrary,  no  parti- 
cular time  being  mentioned,  what  period  was  meant  must  be  found  out  through 
some  other  medium  ?  and  as  the  record  states  other  unfavourable  circumstances 
besides  the  excess  of  time,  and  that  the  jury  presumed  against  the  child's  being 
"he  issue  of  the  deceased  husband,  it  6eems  fair  to  suppose  that  the  law  was 
derstood  not  to  be  so  strict  in  the  time  alluded  to,  whatever  that  time  might 
as  indiscriminately  to  condemn  as  illegitimate  all  children  not  bom  within 
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week* (a);  but  the  may  be  delivered  before  that  time,  which 
judgement  I  thought  good  to  mention.    And  this  agreeth  with 

that 


it,  but  rather  to  consider  every  excess,  unless  very  extraordinary  indeed,  as 
only  raising  a  presumption  against  them.  This  construction  is  clearly  most 
consistent  with  the  terms  of  the  record  in  question.  In  the  next  note  we 
shall  attempt  to  satisfy  the  reader,  that  the  rule  resulting  from  it  is  most  con- 
formable to  other  precedents  and  authorities,  as  well  as  to  the  reason  of  the  thing. 
After  the  case  of  Radwell,  from  the  record  of  E.  i.  lord  Hale  thus  gives  the 
four  following  cases : — "  Rot.  Pari.  9  E.  a.  m.  4.  Gilbert  de  Chute  cornel 
"  Glouc.  obiit  30  Junii,  7  E.  a.  in  parliamento  tent,  quindena  Hil.  9  E.  *.  the 
*  sisters  and  coheirs  pray  livery.  Matilda,  quae  fuit  uxor  comitis,  pretends  to 
14  be  big  by  the  earl,  which  was  accordingly  found  per  inquisitionem.  The  coheirs 
u  reply,  that,  si  comitissa  pnegnans  esset,  tantum  tempus  elapsum  est,  ut  secon- 
«  dum  cursum  pariendi  non  potest  did  impraegnari  a  comite.  Yet  they  could 
u  not  obtain  livery  till  Pasch.  10  E.  9.  But  the  question  hung  in  ddiberation." 

Note  1 8  R.  9.  where  a  woman  in  such  a  case  immediately  after  the  death  of  the 
jirst  husband  took  a  second  husband,  and  had  issue  born  forty  weeks  and  eteom 
days  after  the  death  of  the  Jirst  husband,  and  it  was  held  to  be  the  issue  of  the 
second  husband* — M.  17  Jac.  B.  R.  Alsop  and  Stacey.  Andrews  dies  of  the 
plague*  His  wife,  who  was  a  lewd  woman,  is  delivered  of  a  child  forty  weeks  and 
ten  days  after  the  death  of  the  husband.  Yet  the  child  was  adjudged  legitimate  and 
heir  to  Andrews;  for  partus  potest  protrahi  ten  days  ex  accidente*— - M.  4  Car.  in 
Cur.  Ward,  and  afterwards  P.  5  Car.  B.  R.  Thecar  marries  a  lewd  woman,  but 
she  doth  not  cohabit  with  him,  and  is  suspected  of  incontinency  with  Duncomb; 
Thecar  dies;  Duncomb  within  three  weeks  after  the  death  of  Thecar  marries  her; 
two  hundred  and  eighty-one  days  and  sixteen  hours  after  his  death  she  is  delivered 
of  a  son.  Here  it  was  agreed,  1 .  If  she  had  not  married  Duncomb,  without  question 
the  issue  should  not  be  a  bastard,  but  should  be  adjudged  the  son  of  Thecar. 
9.  No  averment  shall  be  received  that  Thecar  did  not  cohabit  with  the  tcife. 
3.  Though  it  is  possible  that  the  son  might  be  begotten  after  the  husbands  death, 
yet,  being  a  question  of  fact,  it  was  tried  by  a  jury,  ana  the  son  was  found  to  be 
the  issue  of  Thecar.  Hal.  MSS. — Lord  Hale's  case  of  E.  3.  appears  very 
extraordinary,  the  time  from  30  June,  7E.2,  when  the  earl  of  Gloucester  died, 
to  the  quindene  of  Hilary,  or  39  Jan.  9  E.  3,  when  the  livery  to  bis  sister  was 
further  postponed  in  parliament,  being  within  one  day  qf  a  year  and  seven 
months ;  which  is  a  much  later  date  tor  the  delivery  of  a  live  child  lhan  the 
most  liberal  in  their  calculations  have  hitherto  assigned.  However,  on  reading 
the  printed  copy  of  the  original  record,  in  the  rolls  of  parliament  lately  pub- 
lished, we  find  lord  Hale's  note  quite  accurate.  See  Rot.  Pari.  y.  l,  p.  353* 
As  to  the  case  of  R.  2,  it  confirms  the  doubt  we  have  elsewhere  stated  of  the 
opinion,  that,  if  a  widow  marries  again,  and  has  a  child  within  nine  months 
after  the  death  of  the  first  husband,  the  child  may  choose  his  father ;  and  is 
an  authority  for  deciding  according  to  the  proof  of  the  woman's  condition 
when  her  first  husband  died.  Ante  fo.  8.  a.  note  7.  Terms  of  the  Law,  first 
edit.  tit.  Bastard,  and  Cowel.  Inst.  lib.  1. 1.9.  Lord  Hale's  two  other  cases  are- 
reported  in  several  books,  Alsop  and  Stacey  being  in  Cro.  Jam.  541  •  Godb.  281. 
Palm.  9.  1  Ro.  Abr.  356,  and  Thecar's  in  Cro.  Jam.  681.  Winch,  71.  LitU 
Rep.  177. — [Note  190.] 

(3)  if  our  law  was  really  as  strict  in  point  of  time  as  is  here  represented,  it 
would  not  sufficiently  conform  to  the  course  of  nature.  The  physicians,  it  is 
true,  generally  call  nine  months,  each  being  of  thirty  days,  the  usual  period 
for  a  woman's  going  with  child.  But  then  they  allow,  that  as  a  delivery  may 
be  accelerated  by  accidental  causes,  so  it  is  frequently  protracted,  not  only  for 
ten  days  beyond  the  nine  months,  but  to  the  end  of  the  tenth  month,  and  some- 
times for  a  considerably  longer  time.    See  Zacck  Qusest.  Medico-legal,  bb.  1. 

tit.  2. 
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that  in  Esdras:   Vade  et  interroga  pregnantem,  si  quando  imple-  4  Esdnw,  4. 41. 
verit  novem  menses  suos,  adhuc  voter  it  matrix  ejus  retinere  partum  ^lde  P«xaroll. 
insemetipsd?    Et  dixi,  Non  potest,  domine.  wS*%* 

Sect. 


tit.  2.    Justice  therefore  requires*  that  in  the  case  of  posthumous  children 
an  excess-  of  the  usual  time  should  not  operate  further  than  by  raising  a  pro- 
portional presumption  against  the  legitimacy.   The  Roman  law  was  very  liberal 
in  this  respect ;  tor  the  decemviri  allowed  that  a  child  may  be  born  in  the  tenth 
month ;  and  though  a  law  of  the  Digest  excludes  the  eleventh,  yet  the  emperor 
Adrian,  after  consulting  with  the  philosophers  and  physicians,  decreed  even 
for  this,  where  the  mother  was  of  good  and  chaste  manners.    See  Die.  1. 4. 1 2. 
Paul.  Sentent.  lib.  4.  t»  9.  s.  5,    Nov.  39. *c.  2. 1. 17,  with  Gothofreus  learned 
notes  on  those  two  texts  of  the  Roman  law.    Cod.  lib.  6.  t.  29.  leg.  2.    Aul. 
Gell.  lib.  3.  cap.  16.  •  Huber.  Prelect,  in  Dig.  lib.  .1.  tit.  6.    A  like  liberal 
discretion  probably  prevails  in  most  countries  in  Europe ;  for  an  instance  of 
which,  we  appeal  to  a  writer  of  great  authority,  who  reports  a  decision  by  a 
majority  of  judges  in  the  supreme  court  of  Friesland,  by  which  a-  child  was 
admitted  to  the  succession,  tnough  not  born  till  three  hundred  and  thirty-three 
day*  from  the  day  of  the  husband's  death,  which  period  wants  only  three  days 
of  twelve  lunar  months.    Sand.  Decis.  lib.  4.  tit.  8.     Definite  10.    Nor  will  our 
own  law,  notwithstanding  what  lord  Coke  advances,  if  the  authorities  are  duly 
collected  and  considered,  be  found  deficient  on  this  interesting  subject.    Indeed 
there  is  a  passage  in  Britton  which  gives  countenance  to  lord  Coke's  limitation 
of  forty  weeks ;  for  this  writer  excludes  from  the  inheritance  posthumous 
children  not  born  within  forty  weeks  from  the  husband  's  death.    Brit.  166.  a. 
However,  even  this  writer  seems  to  extend  in  some  degree  beyond  the  forty 
weeks ;  unless  he  meant  to  make  the  wife's  conception  exactly  of  equal  date 
with  the  husband's  death,  which  surely  is  not  a  very  reasonable  construction. 
But  without  dwelling  on  such  a  nicety,  it  is  sufficient,  that  the  principal  of  the 
few  other  authorities  in  our  books  are  against  so  rigid  a  rule.    Bracton  is  very 
cautious,  ^legitimatizing  only  the  issue  born  so  long  after  the  husband's  death 
as  to  create  an  improbability  of  its  being  his  child,  without  naming  any  fixed 
period.    Bract,  lib.  5.  fo.  417.  b.     As  to  the  determined  cases,  the  only  autho- 
rities of  this  sort  we  meet  with,  are  enumerated  in*the  preceding  annotation ; 
and  these  duly  weighed  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Coke's  conclusion.   In  RadwelTs  case,  the  finding  against  the  issue  is  expressed 
to  have  been  grounded  merely  on  presumption ;  and  besides,  if  we  construe  the 
record  properly,  the  presumption  arose  from  proof  of  the  husband's  non-access 
to  the  wife  for  a  month  before  his  death.   The  case  of  9  £.  2.  is  an  instance  of 
allowing  so  much  time  beyond  forty  weeks,  that  it  seems  too  strong  to  have 
much  weight ;  but  so  far  as  it  can  claim  any,  it  counts  against  lord  Coke. 
The  case  of  18  Rich.  2,  at  first  seems  full  for  lord  Coke's  rule,  the  child,  though 
born  only  eleven  days  beyond  the  forty  weeks,  having  been  declared  not  the 
issue  of  the  deceased  husband.     But  when  it  is  further  considered,  there  will 
be  found  nothing  to  prove  a  positive  general  rule ;  for  it  was  very  special,  the 
widow  having  married  a  second  husband  the  day  after  the  death  of  the  first, 
so  that  the  question  was  not  of  legitimacy,  but  merely  to  which  husband  the 
issue  belonged.   One  of  the  two  only  remaining  cases  considerably  extends  the  * 
time  beyond  the  forty  weeks ;  for  in  Alsop  and  Stacey,  the  first  of  them,  the  * 
issue  was  found  legitimate,  notwithstanding  the  lapse  of  forty  weeks  and  ten 
days,  and  the  lewd  character  of  the  wife ;  and  even  as  to  Thecars  case,  which 
is  the  other  of  them,  the  issue  having  been  born  two  hundred  and  eighty*  two 
lays,  there  was  an  excess  of  the  forty  weeks,  though  but  a  trifling  one.    The 
Tecedents  therefore,  so  far  from  corroborating  lord  Coke's  limitation  of  the* 

k  k  3  ultimum 
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Sect.  189- 

ALSO,  every  villein  is  able  and  free  to  sue  all  manner  of  actum 

**  against  everie  person,  except  against  his  lord,  to  whom  he  is  vtijtw. 

And  yet  in  certaine  things  he  may  have  against  his  lord  an  action.    For 

he  may  have  against  his  lord  an  action  of  appeals  for  the  death  of  ha 

father,  or  of  his  other  ancestors,  whose  heire  he  is. 

M  Brmct.lib.  4.  «  17  VERY  viUein  is  able  and  free  to  sue,  Sfc."  [g]  In  an  action 

fcl.  196.  •*-*  brought  by  a  villeine  versus  non  dominum,  non  vakbit  a 

^r,tlt^J?*cap' 4^  exceptio,  quia  est  servds  alienus,  ex  quo  nihil  ad  ipsum  ulrum  lUer 

(kj  14  E.  4.6.  b.  *&  an  serous.   [A]  And  it  is  to  be  observed,  that  he  that  hath  bat 

15  E.  4. 33.  a  particular  estate  in  a  villeine,  as  tenant  for  life  or  for  yeares, 

90  E.  3.  tit.  8hall  disable  the  villeine,  if  he  brings  an  action  against  him ;  but 

Villein,  10.  the  le880r  sha]j  not  (as  it  ig  said)  disable  him.     [*]  Examinatio 

HJ  Flcta,  lib*.  9,    villenagii  non  tenet,  nisi  ex  ore  veri  dominifuerit  pronunciata. 

caP-  4- 

(3  Inst  131.)         "  Appealed   Appdlum,  commeth  of  the  French  word  appeuer, 

[fc]  Brit.cap.as.  that  signifieth  to  accuse  or  to  appeach.     An  appeach,  [k]  an 

to.  36.  Bractoo,  appeal,  is  an  accusation  of  one  upon  another,  with  a  purpose  to 

lib.  1.  fo.6.        attaint  him  of  felonie  by  words  ordained  for  it. 

p]  18  E.  3. 3*.  u  For  the  death"  [/]  For  a  villeine  shall  not  have  an  appeale 
1 1  H.  4, 93.  of  robberie  against  his  lord,  for  that  he  may  lawfully  take  the 
1  HH4fi6\  goods  of  the  villein  as  his  own.  [wt]  And  if  in  an  appeale  of 
Oorone  "17."  death  it  be  found  for  the  plaintife,  he  is  infranchised  for  ever, 
[m]  Fle'ta,  li.  1.  Hinc  enim  est,  quod  eo  ipso  sunt  hujusmodi  domini  servos  suos 
c.5.    1H.4.0.  amissuri,   cum  de  injurtis  fuerint  convictu    And  there  is  00 

diversitie  herein,  whether  he  be  a  villein  regardant  or  in  grosse, 

although  some  have  said  the  contrary. 

Sect 


ultimum  tempus  pariendi,  do,  upon  the  whole,  rather  tend  to  show,  that  it  hath 
been  the  practice  in  our  courts  to  consider  forty  weeks  merely  as  the  more 
usual  time,  and  consequently  not  to  decline  exercising  a  discretion  of  allowing 
a  longer  space,  where  the  opinion  of  physicians,  or  the  circumstances  of  the 
case,  have  so  required. — In  the  course  of  our  inquiries  into  the  subject  of  this 
note,  we  were  curious  to  know  the  general  sentiments  of  that  eminent  anatomist 
Dr.  Hunter,  on  three  interesting  questions.  These  were,  what  is  the  usual  period 
for  a  woman's  going  with  child,  what  is  the  earliest  time  for  a  child's  being  born 
alive,  and  what  the  latest.  The  answer,  which  he  obligingly  returned  through  a 
friend,  we  have  liberty  to  publish,  and  it  was  expressed  in  the  words  following: 
1.  The  usual  period  is  nine  calendar  months ;  but  there  is  very  commonly  a  dif- 
ference of  one,  two,  or  three  weeks.  2.  A  child  may  he  horn  alive  at  any  time 
from  three  months ;  but  we  see  none  born  with  powers  of  coming  to  manhood,  or 
qf  being  reared,  before  seven  calendar  months,  or  near  that  time*  At  six  months 
tt  cannot  be.  3.  /  have  known  a  woman  bear  a  living  child,  in  a  perfectly 
natural  way,  fourteen  days  later  than  nine  calendar  months,  and  believe  two 
women  to  have  been  delivered  qfa  child  alive,  in  a  natural  way,  above  ten  calen- 
dar months  from  the  hour  of  conception.— [Note  190*.] 
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Sect-  190. 

ALSO,  aniefe  that  is  ravished  by  her  lard,  may  have  an  appeale  of 
rape  against  him* 

"TfAPE"  [n]  Raptus  is,  when  a  man  hath  carnall  knowledge  [»]  Mirr.  Ca.  i, 
of  a  woman  by  force  and  against  her  will.  !?*•  ia» c-  3-  d« 

*  °  Rape,  &  cap.  4, 

de  Homicide, 

"  Appeale  of  rape"  By  the  generall  purview  of  the  statutes  [*]  (3  Inst.  60.) 

that  give  the  appeale  of  rape,  the  niefe  shall  have  an  appeale  of  t*3  w-  i-ca.i3. 

rape  against  the  lord.   [0]  And  it  seemeth  by  the  ancient  authors  e?  R^a^a3! 

of  the  law,  that  this  so  hainous  an  offence  was  severely  punished  n  h.  4.  cap.  13. 

by  losse  of  eyes,  and  privy  members;  but  of  old  time  it  was  1  £.4. cap.  1. 

felony,  which  you  may  feade  at  large  in  the  Second  Part  of  the  [<>J  29  H.  6. 1 1. 

Institutes,  fV.  1 . ca.  1 3.    "  Bra? lib' * 7* 

CI  24  H       W  *^"  ^nc* tn*8  wor^  raPet  which  our  author  here  $d\\n~ 

I  useth,  is  so  appropriated  by  law  to  this  case,  as  without  rp]  9  £.  4.  26. 

*"        this  word  (rapuit)  it  cannot  be  expressed  by  any  peri-  Mirror,  ca.  1. 

phrasis  or  circumlocution;  for  carnaliter  cognovit  earn,  or  the  sect-  *3« 
lake,  will  not  serve. 

Sect.  191. 


A  L  SO,  if  a  villeine  be  made  executor  to  another,  and  the  lord  of  the 

villeine  was  indebted  to  the  testator  in  a  certaine  sum  of  money,  which 

is  not  paid;  in  this  case,  the  villeine,  as  executor  of  the  testator,  shall  have 

an  action  of  debt  against  his  lord ;  because  he  shall  not  recover  the  debt  to 

his  owne  use,  but  to  the  use  of  the  testator. 

r\  F  this  matter  sufficient  hath  beene  spoken  in  this  Chapter  (Doc.PIac.38B. 
before.  The  villein  shall  have  an  action  as.  executor  against  21  E-  4-  5°*  ■• 
his  lord ;  and  it  is  no  plea  for  the  lord  to  say,  that  the  plaintife 
is  his  villeine ;  for  he  shall  not  be  enfranchised  by  the  user  of 
this  action ;  because  he  hath  it  by  a  gift  in  law  to  the  use  of  the 
testator,  and  not  to  his  owne  use. 


Sect.  192. 

ALSO,  the  lord  may  not  take  out  of  the  possession  of  such  villeine,  who 
r^  is  executor,  the  goods  of  the  deceased;  and  if  he  doth,  the  villeine  as 
executor  shall  have  an  action  for  the  same  goods  so  taken  against  his  lord, 
qnd  shall  recover  damages  to  the  use  of  the  testator.  But  in  all  such 
cases  it  behoveth,  that  the  lord,  which  is  defendant  in  suck  actions,  maketh 
protestation,  that  the  plaintife  is  his  villein;  or  otherwise  the  villeine  shall 
be  infranchised,  altliough  the  matter  be  found  for  the  lord,  and  against 
the  villein,  as  it  is  said. 

«  fT HE  lord  may  not  take  out  of  the  possession,  fyc?    Of  this 
also  sufficient  hath  been  said  before. 

K  k  4  "  And 
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[#1  at  E.+4-b  *  And  sSnUrewoer  damage*  to  themes  of  the  testator?  [f]Note, 
1  'hV  * b*  damages  recovered  by  the  executor  in  an  action  of  insjjasse  shall 
tH.4.91.  be  atteU ;  and  yet  Uiey  were  never  m  the  testator.  And  so  it  is 
i  H*4  <5.  hi  other  like  cases,  as  by  our  booke*  it  appeareth. 

[rjDuct.VScnd.       [r]  If  an  executor  hath  a,  villeine  for  yeares,  and  tbe  villein 
ft™"1"' tlt-        purcbs^es  lands  in  fee,  the  executor  entreth,  he  shall  have  the 
n*gc,7°'     whole  fee  simple ;  but  because  he  had  the  villein  mi  outer  droit, 

viz.  as  executor  to  the  use  of  the  dead,  it  shall  be  assets  in  his 
(Ante  1 17.  a.)    hands.  ^  Note  a  diversity  between  the  quantity  of  die  estate,  and 

the  quality  of  it ;  for  the  law  respecteth  not  the  quantity 
[•]  L.5.E4.61.  of  the  estate ;  for  not  onely  [*1  K?»  tenant  in  taile  and  ri24."| 

tenant  for  life  of  a  villeine.  shall  have  the  perquisite  of  I     0-  J 

£*]  «iH-3.<L37.  die  vOleine  in  fee,  but  £*]  tenant  for  yeares  and  tenant 
(Ante  117.  a.)     ftt  w  jl|  £SQ  j^  nave  jt  fn  fee# 

But  the  law  respecteth  the  quality ;  for  in  what  right  he  hath 
the  villeine,  in  the  same  right  he  shall  have  the  perquisite ;  as  in 
the  case  of  the  executor  abovesaid,  and  in  the  case  of  the  bishop 

[m]  41  &  3»*i.  [w]  that  hath  the  vflleine  in  right  of  his  church,  he  shall  have 

the  perquisite  in  the  same  right. 

[jQ  1 8  E.  3. 09.       [x]  So  if  a  man  hath  a  villeine  in  the  right  of  his  wife,  he  shall 

have  the  perquisite  also  in  her  right.  But  n  the  purchase  be  after 
issue  had,  then  the  baron  shall  have  the  perquisite  to  him  and  his 
heires ;  because  by  the  issue  he  iB  intituled  to  be  tenant  by  the 
curtesie  in  his  owne  right. 


Vide  Sect.  103.  *  Protestation  " *\_y~\  Protestatio,  is  an  exclusion  of  a  con- 
[v]  PL  Com.  elusion  that  a  party  to  an  action  may  by  pleading  incurre;  or 
t76.b.inGreit.  ft  is  a  safeguard  to  the  party,  which  keepeth  him  from  being 
brook  •  cue.       concluded  by  the  plea  he  is  to  make,  if  the  issue  be  found  for 

him.  But  in.  this  case  without  a  protestation,  albeit  the  issue 
be  found  for  the  lord,  the  villeine  shall  be  enfhmchised,  as  it 
appeareth  hereafter  in  this  Section* 


Sect.  493, 


A 


LSO,  if  a  villeine  sueth  an  actum  of  trespass,  or  any  other  action, 
against  his  lord  in  one  county ;  and  the  lord  with,  that  he  shall  wot 
he  answered,  because  he  is  his  villeine  regardant  to  his  manncur  in  another* 
county  (1) ;  and  theplaintife  saith,  that  he  is  free,  and  of  a  free  estate, 
and  not  a  villein ;  this  shall  be  tryed  in  the  county  where  the  pkrintife 
hath  conceived  his  action ,  and  not  in  the  county  where  the  manner  is: 
and  this  is  in  favour  of  liberty.  And  for  this  cause  a  statute  was  made 
anno  9  R.  2.  ca.  2,  the  tenor  whereof followeth  in  this  forme.  Also,  for  that 
where  many  villeins  and  neifs,  as  well  of  great  lords  as  of  other  men,  aswdl 
of  spirit  nail  as  temporall,fiye  and  goe  into  cities,  townes,  and  places  fran- 
chised,  as  into  the  city  of  London,  and  other  like  places,  andfeine  divers 
suits  against  their  lords,  because  they  would  make  themselves  free  by  the 
answer  of  their  lords :  it  is  accorded  and  assented,  that  lords  nor  others 
shall  not  beforebarred  of  their  villeins  by  reason  of  their  answer  in  law. 
By  force  of  which  statute,  if  any  villeine  will  sue  any  manner  of  action 
to  his  own  use  in  any  countie,  where  it  is  hard  to  try  against  his  lord  (ou  il 

est 
^— — — — ^— — — — — — — — — -■  ■■.■,,      ■  » ii— i— i — »— —. — ^— i — 

'    (1)  4»c.  in  L.  and  M.  and  Roh. 
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est  fort  a  trier  envere  son  seignior*),  the  lord  may  chuse  whether  he  will 
plead)  that  the  plaintife  is  his  viileine,  or  make  protestation  that  he  is  his 
viileine,  and  plead  his  other  matter  in  bar.  And  if  they  be  at  issue,  and  the 
issue  be  found  for  the  lord,  then  the  viileine  is  a  viileine,  as  he  was  before 
by  force  oft/ie  same  statute.  But  if  the  issue  be  found  for  the  viileine,  then 
the  viileine  is  free;  because  that  the  lordtoohe  not  at  the  beginning  for  his 
plee,  that  the  viUeine  was  his  viileine,  but  toohe  this  by  protestation,  frc* 

u  tpHIS  shall  be  tryed  in  the  county,  fyc"  Be  trved,  that  is,  as  Brit.  fo!.  79. 

it  is  intended,  by  the  verdict  of  twelve  men,  that  is  called  in  1&&.  b.i96.a», 
law  a  triall,  triatio. 

[a]  In  this  case  the  law  doth  favour  the  villein  in  the  issue ;  for  [0J7E.3. 50* 
otherwise  by  the  rule  of  law  in  like  cases  he  ought  to  answer  to  «o  E.  3. 73. 
the  speciall  matter,  viz.  to  the  regardancy ;  but  in  favour  of  38  ^  3-  34- 
liberty  he  may  reply,  that  he  is  free  and  of  free  estate,  and  con-  *£  E*  ^'  3  •    • 
sequently  this  issue  concerning  the  person  shall  be  tryed  where  44  £*  3*.  36.  *  * 
the  writ  is  brought.     [b  J  The  like  law  it  is,  if  issue  be  joyued  47  E.  3-  «G. 
upon  the  ideocy  of  the  plaintife  or  defendant,  it  shall  be  tryed  aa  *J.  &  5** 
wnere  the  writ  is  brought,  because  it  concerneth  the  person.       *jj  ^  £•  *  *•    . 

Vide  Sect.  634.        [6]  9  Mar.  Dier,  1 19.    (Post  195.    7  Co.  i.) 

"  Jn  favour  of  liberty.99  It  is  commonly  said,  that  three  things 
be  favoured  in  law ;  life,  liberty,  and  dower. 

[c]  Impius  et  crudelis  judicandus  est,  qui  libertdti  nonfavet.  (F.N.B.77.F.) 
Angluejura  in  omni  corn  libertati  dantjfavorem.  M  Forte«cue, 

Tryail  is  to  finde  out  by  due  examination  the  truth  of  the  **?* 4a* 
point  in  issue  or   question    betweene  the   parties, 

[12571  ^  wn*reupon  judgement  may  be  given.    Ana  as  the 
J  question  betweene  the  parties  is  twofold,  so  is  the  triall 

thereof;  for  either  it  is  quastio  juris,  (and  that  shall  be  vide  Sect.  934* 
tried  by  the  judges  either  upon  a  demurrer,  special  verdict  or 
exception,  for  cuilibet  in  sua  arte  perito  est  credendum ;  et  quod 
quisque  ndrit  in  hoc  se  exerceat ;  and  it  is  commonly  and  truly 
said,  ad  questionem  juris  non  respondent  juratores)  or  it  is  qtuestio 
Jucti  (1).    And  the  triall  of  the  fact  is  in  divers  sorts,  whereof  a 
light  touch  is  given  before,  Sect.  102.    Of  these  a  triall  by  xii.  Vide  Sect  109* 
men  (here  intended  by  Littleton)  is  the  most  frequent  and  com- 
mon.   And  some  few  rules  of  law  are  necessary  here  to  be 
remembered  (for  the  better  understanding  of  the  bookes  of  law 
hereafter)  where  and  from  what  place,  viz.  de  quo  vicineto,  out  of  Vide  Sect.  234, 
what  neighbourhood  the  jury  shall  come,  a  necessarie  poynt  to  be  OM>re  of  thi» 
knowne  ;  for  if  there  be  a  mistryall,  (that  is)  if  the  jury  commeth  5?J?^ 
out  of  a  wrong  place,  or  returned  by  a  wrong  officer,  and  give  a  i  Co?*6M>, 
verdict,  judgement  ought  not  to  be  given  upon  such  a  verdict*  Cro'chtL^So.) 
[d]  Wherein  the  most  general  rule  is,  that  every  tryail  shall  be  [d]  3  e.  3.73*- 
out  of  that  towne,  parish,  or  hamlet,  or  place  known  out  of  the  90  H.  6. 30. 
towne,  &c.  within  the  record,  within  which  the  matter  of  fact  ?H.  4*37. 
issuable  is  alledged,  which  is  most  certaine  and  nearest  there-  1 5*  |* 8* 

7  H.  &  97.  17  E.  3. 56.  43  £.  3.  5.  47  E.  3-  &  34  H.  6.  1.  (9  Roll  Abr!  61 8* 
Cro.  Jam.  16°-  3*&  5»3-  67^.  Hob.  76.  9  Co.  66.  b.  11  Co.  95.  b.  6  Co.  14.) 
(7  Co.  1.  1  Sid.  9.  88.  Hob.  89.  1  Sid.  10.  9  Ro.  Abr.  609.  1  Roll  Rep.  369. 
Cro.  Eli*.  818.) 

*  The  literal  meaning  of  these  words  appears  to  be,  where  be  (the  villein)  is  powerful  or 
strong  in  trial  against  his  lord,  and  not,  "  where  it  is  hard  to  try  against  his  lard,  at  they  are 
translated  by  lard  Coke.    See  Mr.  Ritso's  Intr.  p.  1 06. 

unto, 

■       !■         ■  ■■■■■!  ■  I     -     ■  I  |.  ■  I  ■  ■      ■  .  ■■■— — — — ^— — — ,» 

(1)  See  post.  155.  b.  228.  a. 
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into,  the  inhabitants  whereof  nay  have  the  better  and  more  cer- 
tame  knowledge  of  the  fact(a).    As  if  the  fret  be  alkdged  in 

ouvdttPfi 

(a)  Both  in  civil  and  criminal  suite  the  common  law  is  very  nice  in  requiring 
every  issuable  feet 'to  be  alleged,  not  only  within  a  county,  but  also  within  a 
parish,  Jem,  or  hamlet,  or  for  want  of  either  of  these,  some  other  known  place 
of  the  same  county,  not  being  a  hundred,  which  probably  was  excluded  as  too 
large  a  division;  and  if  this  rule  was  not  observed,  it  might  be  pleaded  in 
abatement,  or  otherwise  taken  advantage  of,  by  either  party,  according  to  the 
stage  of  the  suit.    Cro.  Eliz.  sfxx    Thel.  Dig.  Br.  lib.  3.  c.  15  to  18.    Com. 
Dig.  Abatement,  H.  1 3.    Pleader,  C.  so.    The  necessity  of  having  the  county 
named  is  very  obvious;  as  otherwise  it  could  not  be  known  whether  the  court 
had  jurisdiction,  who  was  the  proper  officer  to  direct  the  process  of  the  court 
to,  or  whence  the  jury  was  to  come,  and  consequently  the  cause  could  not  go 
on*    Nor  is  it  difficult  to  account  for  stating  a  particular  place  in  the  county. 
One  reason  might  be,  that,  if  there  was  no  other  explanation  of  the  case  where 
the  cause  of  action  or  ground  of  defence  arose,  than  by  reference  to  the  exten- 
sive limits  of  a  county,  the  allegation  might  fail  in  that  certainty  so  essential  to 
Its  being  either  well  /understood  or  properly  controverted ;  and  the  rule,  so  far 
as  it  may  have  this  foundation,  still  continues  unchanged.     But  the  other  and 
principal  reason  was,  that,  if  issue  was  taken  on  the  syt  alleged,  it  might  be 
fried  by  a  jury  of  the  visne  or  neighbourhood,  which  our  ancestors  conceived  to 
be  more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than  persons 
living  at  a  distance  from  the  scene  of  the  transaction.    For  this  purpose  the 
venire Jacias  always  directed  the  sheriff  to  summon  a  jury  from  the  neighbour- 
hood of  the  parish  or  place  within  which  the  fact  to  be  tried  was  alleged ;  and 
this  was  not  mere  form ;  for  it  was  the  sheriff's  duty  to  attend  to  the  direction  $ 
and  if  at  least  Jour  of  the  hundred,  in  which  the  place  was  situate,  were  not 
included  in  the  panel  returned  by  him,  it  was  a  good  cause  of  challenge  to  the 
array  or  whole  panel ;  or  if  four  such  persons  did  not  attend  to  be  sworn,  the 
polls,  or  particular  jurors,  might  be  challenged  for  the. same  default    Post 
*57-  *•    48  E-  3-  3°*    48  Ass.  5.    7H.4, 46.    21  .£.  4. 59.  b.    Nay,  so  very 
essential  did  the  common  law  deem  the  having  some  of  the  neighbours  on  the 
jury,  that,  if  the  visne  appeared  on  the  record  to  be  from  a  wrong  place,  whether 
in  consequence  of  the  party's  alleging  the  fact  in  a  place  not  proper  for  a 
visne,  or  of  the  court's  mis-awarding  it,  in  both  cases  it  was  equally  a  mis-trial, 
and  a  good  ground  for  a  motion  to  arrest  the  judgment,  or  for  reversing  it  by 
error.    Cro.  Eliz.  260.  Hob.  5. .  But  thus  restricting  every  visne  to  a  particular 
part  of  the  county,  though  well  intended,  was  followed  with  great  inconve- 
niences.   It  encouraged  the  losing  party  after  a  trial  to  make  trivial  objections 
to  the  visme,  in  order  to  disappoint  his  adversary  of:  die  fruits  of  a  just  verdict ; 
and  either  because  the  rules  tor  laying  the  visne  were  in  themselves  vague,  or 
because  they  were  perverted  by  an  over  curious  interpretation,  such  objections 
not  only  became  very  .common,  but  often  succeeded,  as  appears  from  the  pro- 
fusion of  cases  and  learning  to  be  met  with  on  the  subject  in  our  Reports* 
See  Roll.  Abr.  and  Vin.  Abr.  tit.  Trial.    At  length  the  grievance  became  so 
intolerable  to  suitors,  that  parliament  interposed  to  relieve  them ;  for  which 
purpose  several  statutes  were  made.  The  s  1  Jam.  c.  1 3,  gives  aid  after  verdict, 
where  the  visne  is  partly  wrong,  that  is,  where  it  is  awarded  out  of  too  many 
or  too  few  places  in  the  county  named.  The  16  &  17  Cha.  fl.c.  8,  goes  farther; 
and  cures  the  defect  o£  the  visne  wholly,  so  that  the  cause  was  tried  by  a  jury 
of  the  proper  county,  without  any  regard  to  the  part  of  the  county  from  which 
the  jury  came.     Still,  however,,  either  party  was  at  liberty  to  object  to  the 
default  of  hundredors  at  the  trial,  which  was  found  to  be  very  troublesome  on 
account  of  the  difficulty  of  always  having  four  jurors  so  qualified.     The  4&5 
Annv  c.  t6,  therefore  directs,  that  every  venire  jacias  shall  be  awarded  from  the 

body 
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fuddam  plated  vocaf  King-street  in  c*\ntate  Westwhincom!  Mid(L 
in  this  case  the  visne  cannot  come  out  of  the  pletea;  because  it 
is  neither  town,  parish,  hamlet,  nor  place  out  of  the  neighbour* 
hood  whereof  a  jury  may  come  by  law*  But  in  this-  case  it 
shall  not  come  out  of  Westminster,  but  out  of  the  parish  of 
St.  Margaret,  because  that  is  the  most  certaine*  But 

[12571  ^  there10  also  it  is  to  be  noted,  that  if  it  had  been 
k#  J  alledged  in  King-street  in  the  parish  of  St.  Margaret  in 
the  county  of  Middlesex,  then  should  it  have  come  out 
of  King-street,  for  then  should  King-street  have  beene  esteemed 
in  law  a  towne  \e] ;  for  whensoever  a  place  is  alledged  generally  .  ..  ^ 
in  pleading  (without  some  addition  to  declare  the  contrary,  as  jj  E.  3. 68, 
in  this  case  it  is)  it  shall  be  taken  for  a  towne.  '[/]  And  albeit  39  H.6. 13. 


taineth  no  more  townes  than  one,  unlesse  the  party  doth  shew  9a  e.  4.  a. 
the  contrary.  Qr]  But  when  a  parish  is  alledged  within  a  city,  35  H.  6.  30. 
there  without  question  the  visne  shall  come  -out  of  the  parish,  *****  ^7* 
for  that  is  more  certaine  than  the  city.  DwWcase. 

1 1  Co.  95.   6  Co.  14-   (Hob.  190.    ft  Hull.  Abrv6i6.)     [g]  1  E.  3.  8.    7  H.  &  38. 

[h]  If  a  trespasse  be  alledged  in  D.  and  nut  tiel  vitte  is  pleaded,  pq  49  e.  4. 


matter  be  alledged  within  a  mannor,  the  jury  shall  come  de  3  e*4.  a0.  * 

vicineto  manerii\  but  if  the  mannor  be  alledged  within  a  towne,  39  H.  6  .Tresp. 

it  shall  come  out  of  the  towne,  because  that  isjnost  certaine,  63*  4  E*  3«  90» 

for  the  mannor  may  extend  into  divers  townes*    And  all  these  ^Jq^r^'^' 

points  were  resolved  by  all  the  judges  of  .England  upon  con-  4  tJ!^.*'™. 

ference  betweene  them  in  the  case  of  John  Arundel  esquire  Cro.  Car.  17. 

indited  for  the  death  of  William  Parker  [*].  Cro*  Jac.  909, ; 

[*]  In  a  reall  action,  where  the  demandant  demands  land  in  Sf'JK8*^ 

one  county,  as  heire  to  his  father,  and  alledges  his  birth  in  A^deTa'cate 

another  county,  if.it  be  denyed  that  he  is  heire,  it  shall  not  be  [fj  45  e.  a.  5  a. 

try ed  where  the  birth  was  alledged,  but  where  the  land  lyeth,  for  46  E.  3. 6  &  7. 

there  the  law  presumes  it  shall  be  best  knowne  who  is  heire*  demon's  case. 

But  if  the  defendant  make  bimselfe  heire  to  a  woman,  for  that  is  *8  „'  3..  J8,    • 

1 1  M. 4.5O. O.57. 

17  &  3-  36.  b.    89  Ass.  10,    30  Ah.  30-    36  Ass.  7.    (Cro.  Jac  439.) 

the 


body  of  the  county  in  which  the  action  is  triable.  But  these  statutes  do  not 
extend  to  indictments  or  other  criminal  suits ;  nor  has  any  act  been  yet  made  to 
include  any  such,  except  the  24  G.  2.  c.  18,  which  only  applies  to  actions  on 
penal  statutes.  Why  a  regulation  so  convenient  should  be  thus,  confined  prin- 
cipally to  civil  cases,  seems  unaccountable.  However,  though  the  ancient  law 
continues  in  force  as  to  trials  for  crimes,  yet  it  hath  been  long  deviated  from  m 
practice ;  lord  Hale  taking  notice,  that  even  during  his  time  he  never  knew  an 
instance  of  a  challenge  for  want  of  hundredors  in  treason  or  felony*  and  the 
sheriffs,  as  we  are  well  informed,  now  always  summoning  juries  from  the  county 
at  large,  without  the  least  regard  to  the  visne  of  each  indictment,  a  Hal.  Hist. 
PL  C.  272.  Under  such  circumstances,  retaining  the  form  of  a  visne  from  the 
particular  place  of  the  county  in  which  the  crime  is  alleged,  merely  serves  to 
create  delay  and  embarrassment  in  the  distribution  of  criminal  justice,  when- 
ever an  accused  person  may  choose  captiously  to  exert  his  right  of  ^fllV"gW 
for  default  of  hundredors.— [Note  191.] 
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« 

the  surer  and'  more  oertalne  side,  and  the  mother  is  certain* 

when  perhaps  the  flither  ir  incertiine,  find  therefore  there  it 

shall  be  tryed  where  the  birth  is  aHedged,  because  they  hate 

more  certawe  conusance  than  where  the  land  lyeth.    And  so  it 

is  where  generally  bastardy  is  alledged,  the  tryali  shall  be  in  like 

mMicb.  at        cue  MuUtti*  mutandis,    [it]  If  a  man  plead  the  king's  letters 

lUt'ifcin  the  fatKnt^  **&  *•  ot*>ef  V***!  plead  now  concessit,  it  shall  not  be 

King'sBcnch,     trytd  where  the  letters  patents  beare  date,  for  they  cannot  be 

inter  Edan  &'     denyed,  but  where  the  land  lyeth. 

Fnwkline,  ad-        Every  tryall  must  come  out  of  the  neighbourhood  of  a  castle, 
talge  a  Mar.      mamftor,  town,  or  hamlet,  or  place  known  out  of  a  castle,  mannor, 
iSEtii/Uier      tvwne  or  hamlet,-  as  some  forreAs  and*  the  Hke,  as  before  and  by 
3&3.    17  EUi.    tb*  authorities  rJiereapon  quoted  appeareth. 
fJter,  34*  •  Every  pie*  concdrnin*  the*per*en'*f 'the  ptoratife,  Ac  shall 

ORollAbr.^04.  be  tryed  where  the  writ  to  brought, as  it  appeitfethbefore.' 
™"f  ***   '    r  When  the  matter  aHedged  mtefldeth  into*  place  at  the  <?6m- 
oCo.^i.)      nMvl ,la,rV tod  *  placfe within  *4hinclu*e, ft' shall  b*  tiyed  at  the 

.  *  ,     cornmbn  lawi    !     t   «*  ■■  <»•"  •'■»      ■  "•■  -■  *<    ■•■  u  ••  :  •  •  •• 

py  E.  4*  94'  \  [H  I«v  oa'dectou'taiitist  *wo,  the  onepfeadtr  to*  the  writ,  toe 
9  «V*,47v"  #tiuif  Wlhe  ttCti<*,»  w^P^  *&  tbe>  w*it  ehall  bfe  BrsrtryedVfbr, 
i8Am?t!*  if* that  be  fouad,  all' She  whole  writ  shall  abate,  and  make  an  end 
30  E.  3. 16. 17,  of  the  burtitsae* 

7  E.  4.  3  i .  [m]  In  a  ptea  personall  against  divers  defendants,  the  one  defen- 

*7 1|-  •• 30.  dant  pleads  in  barre  toparcell,  orwhich  extendeth  only  to  him  that 
M  i  ims.  4  *&.  Pleac*eth  **»  Md  the  other  pleads  a  plea  which  goeth  to  the  whole, 
bT-pH.  6. 46.  the  plea' that  goeth  to  the  whole,  (that  is*  to  both  defendants,  shall 
aOE.3.  be  first tryed;  andof  thisopiokmwa^Lttt/^win  om-bookee,for 

7  R.  4. 31 .  the  tryall  of  that  goeth  to  the  whole ;  and  the  other  defendant  shall 
eg  B.  3. 16, 17,  imtfe  advantage  hereof,  fbr  in  a  personall  action  the  discharge  of 
1  Si. 7S  '**  one  n  the  discharge  of  both.  A«  for  example,  if  oneof  the  defend- 
Hob.  34.  tifc  *°tf  in  trespasse  pleade  a  release  to  himsene  (which  in  law  extends 
Nov,  1 44.  to  both)  ana  the  other  pleads  not  guilty  (which  extends  but  to  him- 

«R«LAfcr.io3.)  gelfe) ;  or  if  one  plead  a  plea  which  excuses  himself  onely,  and  the 

other  pleads  another  plea  which"  goeth  to  the  whole,  the  plea 
which  goeth  to  the  whole,  shall  be  first  tryed;  for,  if  that  be1 
found,  it  maketh  an  end  of  aN,  and  the  other  defendant  shall  take 
advantage  hereof,  because  the  discharge  of  one  is  the  discharge 
of  both.  But  in  a  plea  reall  it  is  otherwise ;  for  every  tenant 
[m]  9  H.  6. 46.  may  lose  his  part  of  the  lands,  [ri]  As  if  a  precipe  be  brought  as 
09  E.  3. 1$,  17.  heire  to  his  father  against  two,  *nd  <me  plead  a  plea  which 

extendeth  but  to  himselfe,  and  the  other  pleads  a  plea'  which 
extends  to  both,  as  bastardy  in  the  demandant,  and  it  is  found  for 
him,  yet  the  other  issue  shall  be  tryed,  for  he  shall  not  take  advan- 
tage of  the  plea  of  the  other,  because  one  joyntenant  may  lose 
{0]  10  Co.  54,     his  part  by  nis  misplen.     [o]  But  where  an  issue  is  joyned  for 
"h*1  l,l?^okei  P*rti  and  a  demurrer  for  the  residue,  the  court  may  direct  the 
there  a  tryall  of  the  issue,  or  judge  the  demurrer  first  at  their  pleasure. 

Lp]  Mich,  fli  [p]  If  a  venire  fac.  be  awarded  to  the  coroners  where  it  ought 

;  m  Eli*         to  be  to  the  sherife,  or  the  yisne  commeth  out  of  a  wrong  place, 
?Co  ^h         yet     *  beperassensumpartium,  and  so  entfedof  record, 
Bainham'scise,  *^"H  a0*"*  8tand ;  for  omriis  consensus  tottit  errorem(i).  P[26T1 
39  E.  31  «•  b,  *  And  thus  much  of  these  excellent  points  of  learning :  I  J 

44  E.  3.  &.         and  if  you  desire  to  know  the  institution  and  right  use 
11 H.  6\ 13.  ^ 

6  Co.  40.  Dormer's  cue.  (5  Co.  36.  b.  Hob.  5.  1  Sid.  193.  9  Rdl.  635.  1  Sid.  339.) 

(6  Co.  40.  b.    Cro*  EJb.  684.     1  Sid.  169.)    Vid.  Sect.  334  of 

^  (*)  The  cases  to  this  point  disagree;  but  the  most  modern  are  with  lord 
Coke.    See  Vin.  Abr.  Trial,  8.  a.  ar— ^Note  19a.] 
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of  this  triall  by  twelve  men,  and 'of  the  antiotittie  thereof  and 
more  of  this  matter,  read  tbe.  1*34  Section  Weafter,  which  is 
worthy  of  your  observation* 

"  Statute."    This  commeth  of  the  JbnW  word  rfafetem, 
which  is  taken  for  an  act  of  parliament  made  by  the  king,  the 
tank  and  commons,  and  is  divided  into  two  branches,  generall  Vid  a,  E  g# 
and  speciall.    Thia  statute  here  mentioned  U  a  generall  statute,  ca.  18. 
and  is  darkely  and  obscurely  penned*  ■  F.  N.  B.  77*  C. 

...       36E.3.73. 

"And  if  ihfy  heat  issue?    [q]  Issue,  ard**,  a  single,  certaioe,  [f]  Vid.Sectr 
and  matenall  point  issuing  out  of  the  allegations  or  pleas  of  the  414  7  Hi  6.499 
plaintife  and  defendant,  consisting,  regularly  upon  an  affirmative  *Jh£%Jfi%    * l 
and  negative  to  be  tried  by  twelve.men.    And  it  »4wo/old  a  a  fjP^;  ±£ # 
speciall  issue,  as  here  in  the  case  of  Littleton ;  or  general!,  as  in  , ,  h.  4. 79. 
trespasse,  not  guilty,  in  sjssise,  mdiort  nul  disseisin,  tif<u    And  (Mo.  So.  1  Bo. 
aa  an  issue  naturall  commeth  of  two  several!  persona*  *o  an  issue  R*p-  86. 
legal  issueth  out  of  two  severall  allegations  of  adverse  parties.  *  ..'  jf011'7®' .   . 
.   And  to  make  our  booke*  moreeasie  fee  be  understood  con-  cro.°Cna!*i64. 
cerning  this  point*  it  is  good-  to  set  downe  some  necessary  rules  80.  *  Doc*.  Pb* 
(among  many  other)  concerning  joyning  of  issues.    An  •  issue  356,357.  Cro. 
being  taken  generally  referreth  to  the  count,  and  not  to  the  writ.  if^^jj^o 
As  in  an  account  the  writ  chargeth  him  generally  to  be  his  re-  c^jf^iJo?1. 
ceiver,  the  count  chargeth  him  specially  to  be  he  receiver  by  535*  589.  Hob* 
the  hands  of  TV;   the  defendant  pleadetb,  that  he  was  never  233.) 
his  receiver  in  manner  and  forme,  Ac.  this  shall  referre  to  the  7  &»  3  34-'. 
count,  so  as  he  cannot  be  charged  but  by  the  receipt  by  the  (Cro.  El.  37*0 
hands  of  T.  <  < 

[r]  A  speciall  issue  must  be  taken  in  one  certain  materiall  M  *°E-3« 
point,  which  may  be  best  understood,  and  best  tryed.  **e!  a*1& 

•      '  ftE.''3.:8. 'gff.&*8.    a*E~3.38» 

■  * 

'   m  An  issu$  ,&bajl  jqot  be  taken  upgn^. negatives  pregnant  WatH.6.o.b. 
which  implvetji  another  suiScieu.t,  matter*  .but  upon  ttot^hifbiis  lfi  |J-  4-  6- 
single  ajad  single*  )(As  iqtd<wqpQsperfcjajit wmry*.giftt>y.  S     *&* 
parol ;  therefore  the  issue  must.be  np  donaj^modottfyrritf*  •>   i8»uc,  17. 

.      .    >.}&  E  3>  H>*  «7-    *}>Etfr>Afr    3«&*8*;  J*£-*  dpi*  ft*&3-  13-     18E.3. 
Issue.  35.      5H.7.  8.     ji.Aft.qf.      jpE.  4,4^8^     iff.***,.      38  H.  6.  33< 
40E.3.  5.    5E-3- M-  '  .  f    . 

[*]  An  issue  joyned  upon  an  absque  hoc*  fye.  ought  to  have  an  [t]  is  El.  Dy. 

affirmative  after  it*  .Two  affirmatives  shall  not  make  an  issue,  353.33H.6.19; 

unlesse  it  be  lest  the  issue  should  not  be  tried*  3*  H.  6. 33. 

[u]  Some  issues  be  good  upon  matter  affirmative  and  nega-  |  H*  2*  g# 

tive,  albeit  the  affirmative  and  negative  be  not  in  precise  words.  1 1  h.  4. 79. 

As  in  debt  for  rent  upon  a  lease  for  yeares,   the  defendant  [«]  a  H.  7. 4. 

pleades,  that  the  plaintife  had  nothing  at  the  time  of  the  lease  5  H-7*  lav *6. 

made ;  the  plaintife  replyeth  that  he  was  seised  in  fee,  &c.  this  g£^' g  ^ 

is  a  good  issue.  a6  H.  8.' 

Dyer,  6.  in  Formedon.  38  H.  8.  Dyer,  31.  18  H.  6.  8,  9.    15.  E.  4. 3s.  3a  H.  6. 93. 
7  H.  6.97.    43  Ass.  4.    9E.4.36.    PI.  Com.  173.  a.    36H.  6. 15.    (9  Co.  34.) 

[w]  Where  the  issue  is  joyned  of  the  part  of  the  defendant,  M  *6  H.  8. 3* 

the  entry  is  et  de  hocvonit  se  super  pat riam;  but  if  it  be  of  the  /fJ[i'^' 353* 

part  of  tne  plaintife,  tne  entry  is,  et  hoc  petit  quod  inquiraturper  ^^^  |^u 

patrianu  Cro.  Cha,  1 64. 

.  [>]  There  be  some  negative  pleas  that  be  issues  of  themselves,  .  -  ^  H  6 

5».    33  H.  6.  31.    3H.7.9.    iaE.4-13*   >7  E.  3.  63*  77. 78.    sa  £•  3. 16,17* 
24  £.3*  60.   40  E.  3. 19-  whereunto 
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whercuato  the  dseaandast,  orpWatife,  cannot  reply,  no  more 

than  to  a  generaU  issae,  which  is,  etpnedictus  A*  similiter.   -As 

if  the  tenant  do  vouch,  and  the  demandant  counterplead  that 

the  vouchee  or  any  of  his  ancestors  had  any  thing,  &c  whereof 

he  might  make  a  feoffment,  he  shall  conclude,  et  hoc  petit  qubd 

mquirosur  per  patriam,  etpntdictus  tenens  similiter .  So  in  a  fine 

pleaded  by  the  tenant,  &c.  the  demandant  may  say,  quod  partes 

Jinis  nihil  habuerunt*  ct  hoc  petit  qubd  inqniratur  per  patriam,  et 

pracf  tenens  similiter .    Ana  so  in  a  writ  of  dower  the  tenant 

pleads  unques  seisie  que  dower,  he  shall  conclude,  et  de  hoe  ponit 

m  ssqxrjrtriaMiCtprccd'petens  similiter;  and  so  in  many  other 

[y]  41  E.  o#       cases  c  and  of  this  opinion  was  Littleton  in  our  bookes.     \y]  A 

ii.  b.  man  leaves  his  wife  enseint  with  a  child,  issue  shall  not  be  taken 

that  she  was  not  eueain t by  her  husband  on  the  day  of  his  death, 
for  JUiaiio  non  potest  probari ;  but  the  issue  must  be,  whether 
she  was  enseint  the  day  of  his  death  (a). 

A  protestation 

(9)  The  case  cited  from  the  Year-Book  of  41  E.  3.  is  a  direct  authority  to 
this  purpose.  However,  it  may  be  doubted  whether  the  doctrine  continues  to 
be  law.  At  least  it  fails  in  principle,  if  it  is  founded  on  the  notion  that  the 
presumption  of  the  husband's  being  the  father  of  every  child  the  wife  bears  or 
conceives  during  the  marriage,  cannot  be  repelled  by  evidence  to  the  contrary. 
Such  a  position  indeed  is  asserted  more  than  once  by  lord  Coke  in  the  present 
work,  and  may  be  met  with  in  other  books.  Post.  244.  a.  and  in  373.  a.  Vim 
Abr.  Bastardy  A.  2.  &  B.  But  it  never  was  an  universal  rule,  lord  Coke  and  all 
the  authorities  agreeing,  that  if  the  husband  is  beyond  sea  during  the  whole  time 
of  the  wife's  going  with  child,  the  issue  is  a  bastard.  Nor  is  the  position  in  any 
degree  true  at  present ;  for  ever  since  Pendrel's  case  in  the  5  Geo.  2.  it  has  been 
settled,  that  not  only  proof  of  being  out  of  the  kingdom,  but  also  every  other  kind 
of  evidence  tending  to  prove  the  impossibility  or  even  improbability  of  the  hus- 
band s  being  the  father,  is  admissible.  1  Blackst.  Comment.  5th  edit  457.  2  Stra. 
925.  3  P.  Wma,  365.  Bott's  Poor  Laws,  2d  ed.  105.  10  East,  132.  13  Ves.  56. 
8  East,  193.  Our  books  do  not  state  on  what  grounds  Pendrel's  case  was  deter- 
mined. But  very  ancient  authorities  are  not  wanting  to  justify  over-ruling  the 
doctrine  which  prevailed  in  lord  Coke's  time.  Bracton  taking  notice  of  the  pre- 
sumption, that  marriage  proves  legitimacy,  adds,  et  semper  stabitur  huic  prae* 
sumptioni,  donee  probetur  contrarium,  ut,  ecce9  maritttsprobatur  non  concubuisse 
aliquamdiu  cum  uxore,  ijifirmitate  vel  olid  causa*  impeditus,  vel  erat  in  ed  inxxMfu- 
dine  utgenerare  nonpossit.  Bract,  fo.  6.  a  In  another  place  the  same  author 
is  still  more  explicit,  for  he  states  it  to  be  a  violent  presumption  against  the 
child's  legitimacy  if  the  husband  is  proved,  propter  aliquam  infirmilatem,  vel 
JrigidUatem,  vel  aliam  impotentiam  coeundi,  permultum  tempus  non  concubuisse 
cum  uxore;  or,  si  probetur,  qubd  extra  regnum  vel  provinciam  per  biennium  et 
ultra  longb  extiterU,  qubd  venementer  prasumi  possit,  qubd  ad  uxorem  accesstm 
habere  non  potuit.  Bract,  fo.  63.  b.  There  are  also  other  passages  to  a  like 
effect  both  m  Bracton  and  Fleta.  Bract,  fo.  70.  b.  278.  a.  Flet.  Tib.  1.  c.  15. 
It  is  worthy  remark  too,  that  not  only  these  limitations  of  the  rule  of  pater  est 
quern  nuptta  demonstrant,  but  even  the  words  of  them  are  in  a  great  degree 
borrowed  from  the  text  of  Justinian.  See  Dig.  lib.  1.  tit  6. 1.  6.  But  this 
by  no  means  ought  to  lessen  their  value  with  our  common  lawyers.  On  the 
contrary,  it  should  be  deemed  an  additional  reason  for  referring  to  them ; 
because  the  trial  of  general  bastardy  belongs  to  the  ecclesiastical  courts,  and 
these,  in  this  instance,  as  well  as  in  others,  are  much  swayed  by  the  authority 
of  the  Roman  law.  See  further  on  this  subject  Godolph.  Repertor.  Canon. 
477.  Bryd.  Law  of  Bastard.  83.  Voet  ad  Pandect,  lib.  1.  tit.  6.  sect.  6.  Ayl. 
Farerg.  tit.  Bastardy,  and  the  same  title  in  the  Abridgmenta^~[Note  193.] 
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[z]  A  protestation  a vaileth  not  tho  partie  that  taketh  it,  if  tke  M  io£.  4. 
issue  be  found  against  him-;  and  therefore  if  the  issue  be  found  ""test.  5. 
for  the  villeine,  he  is  infranchised  for  ever.     And  yet  in  some  *°  a&  **' 
special  case,  albeit  the  issue  be  found  against  him,  that  maketb  30  e.  3. 14. 
the  protestation,  yet' be  shall  take  benefit  of  his  protestation*  9H.  6. 50. 
[*]  As  if  a  man  entreth  into  warrantie,  and  taketh  by  protesta-  Vid-  Sect-  '9** 
tion,  the  value  of  the  land,  albeit  the  plea  be  found  against  him,  ^w^ila  7<ita 
yet  the  protestation  shall  serve  him  for  the  value.  Doc.  Places!) 

[*]30E.3-i4. 

Sect.  191. 

• 

ALSO,  tJie  lord  may  not  mayme  (ne  poet  mayhemer)  his  villeine*, 
for  if  he  mayme  his  villeine,  he  shall  of  that  be  indicted  i}\  serra  de 
ceo  indite)  at  the  king's  suit,  and  if  he  beoftliat  attainted,  he  shall  for 
that  make  grievous  fine  and  ransome  to  the  king.  But  it  seemeth,  that  the 
villeine  shall  not  nave  by  the  law  any  appeale  of  mayhem  against  his 
lord;  for  in  appeale  of  mayhem  a  man  shall  recover  but  his  damages;  and 
if  the  villeine  in  that  case  recover  dammages  against  his  lord,  aiid  hath 
thereof  execution ;  the  lord  may  take  that  the  villeine  hath  in  execution  from 
tlie  villeine,  and  so  tke  recovery  is  void,  fyc. 

u JLfAYME"     Mayhemer,  [«]    or  mehoigner,    a   French  [ajStranf. 1. 1. 
word,  of  which  commeth   mayhem,  mahemium,  (id  est)  <»•  4*«  GlanviL 

El  2 671  membri  mutilatio,  t3*  and  membrum  est  pars  corporis  Jjj^'  1^,,.?u  ^ 
*  j  habens  destinatam  operationem  in  corpore.  Mayhe-  (^Cl42  [SL 
mium  verb  did  poterit,  ubi  aliquis  in  aliqua  parte  sui  Brit.  cap.  35.* 
corporis  ejfectus  sit  inutilts  ad  vugnandum.  And  the  law  hath  fol.48,49.  r 
so  appropriated  this  word  mayhem,  which  our  author  here  useth,  Fiet.  lib.  1. 
to  this  offence,  as  maykemavit  cannot  be  expressed  by  any  other  ?1*  ^f*^* 
word,  as  mutUavit,  truncavit,  or  detruncavit,  or  the  like.  \  gfcj.  215.) 

Mirror,  cap.  1.  sect.  9.    Vide  Sect.  l.    (4  Co.  39.  b.) 

"  He  shall  be  indicted,*9  il  serra  indite,  or  rather  endite,  and  so 
is  the  original;  for  it  commeth  of  the  French  word  enditer,  and 
signified*  in  law  an  accusation  found  by  an  enquest  of  is  or  more 
upon  their  oath ;  and  the  accusation  is  called  indictaptentunu 
And  as  the  appeale  is  ever  the  suit  of  the  partie,  so  the  in- 
ditement  is  alwaies  the  suite  of  the  king,  and  as  it  were  his  de- 
claration. [&  J  Some  derive  it  from  the  Greelce  word  ivfolKWfii  to  p]  Lamb.  Just, 
accuse.  of  Pea<*- 

u  Shall  not  have,  fyc.  any  appeale  of  mayhem"  [c]  Because  iu  M  Vide  1  H.4* 
that  appeale  he  shall  recover  but  damages,  which  the  lord  after  "• b* 
execution  might  take  againe,  and  so  the  judgement  be  inutile  wad  (4       *3*' 
illusory,  and  sapiens  incipit  afne.   And  the  law  never  giveth  an  Ante,  38.  a. 
action,  where  the  end  of  it  can  bring  no  profit  or  benefit  te  the 
plaintife.     But  here  it  is  to  be  observed,  that,  albeit  the  party 
grieved  can  have  no  action  for  the  mayhem,  yet  at  the  king's 
suite  he  shall  be  punished  therefore,  for  the  reason  hereafter  ex- 
pressed in  this  Section,     [rf]  And  in  ancient  time  there  were  [<0  Heta,  lib.  1. 
appeales  de  plagis  et  de  imprisonamento ;  but  they  are  out  of  use,  **?•  4°« 
and  turned  to  actions  of  trespasse.  Bmcfci4&6' 

.    "  Fine"  finis.  Here  fine  signifieth  a  pecuniarie  punishment 

for 
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for  an  offence,  or  a  contsmpf  committed  against  the  king,  and 
regularly  to  it  impriaonment  appertaineth.    And  it  is  caikdJuMf 
e]  tlegta.         became  it  is  an  end  for  that  offence*    j>J  And  m4nk  case  a 
Ja<ttc  95.  man  ia  b»*A  facer e£nem  de  tran$greuiane^  Sfc-emmfrge*  to-.make 

•  Co-  6Sj-  an  end  or  one  with  the  king  for  auch  a  transgression.    It  is  also 

J^^g/1*6*  taken  for  a  summe  given  by  the  tenant  to  the  lord  for  concord, 
r/j  Vide  Sect,  tad  an  end  to  be  made.  [/]  It  is  also  taken  for  the  highest  and 
74. 174. 441.      best  assurance  of  lands,  &c* 

(11  Co.  41.)  Here  it  is  good  to  see,  what  a  £ne  differeth  from  anamercia- 

iv]  8  Co.  so*  1Dent*  [g]  Amerciament  in  Latme  is  called  muericordia,  for  that 
Duchf  ryi  rue  it  ought  to  be  assessed  mercifully.  And  this  ought  to  be  mode- 
F.  N.B.  76.        rated  by  affeereroent  of  bis  equals,  or  else  a  writ  de  nwderatd 

0  lUjAlMaS.)  misericordid  doth  lie.  And  thereof  GhmUle  saith  th«,  [h]Ett 
tibia  cao  11  cutem  misericordiadennini  regis  t  qua  quis  per juramerUumUgt^^ 
Map* Charts,    hominum  de  vicineto  eatenm  ameraajtdm*  est,  ne  aliquid.de  wo 

^^HBa    \  aa#  IWPW  WpF#^w   w^^WWw»P^^wWwP^^ar  PP^fV^*^^^H^ 

FIet.lib.S. 

c  43.  fc  60.  &  Hb.  1.  cap.  43.    Bract.  Bb,  9.  fol.  116. 

Mai  E.  3.    '  [t]  The  cause  of  an  amerciament  in  plea  real],  personall,  or 

* **•  ■♦*•  *•  mixt  (where  the  king  is  to  have  no  fine;  is,  for  that  the  tenant 

6  flTa.  ibid!  '  or  ^efen^ant  ought  to  render  the  demand  (as  he  is  commanded 

*6,  ice.  by  the  king's  writ)  the  first  day ;  which  if  he  do,  he  shall  not 

1  Ro.  Ab.  sis.  be  amerced.  So'  as  for  the  delay  that  the  tenant  or  defendant 
[*]  PI  Com.  doth  use,  he  shall  be  amerced.  [*1  And  albeit  the  amerciament 
401.  Cole's  case,  cannot  be  imposed,  nor  the*  king  roily  inthled  thereunto,  untfll 
37  H.  6.  at.  judgement  be  given,  because  by  the  judgement  the  wrong  is  dis- 
Vau  ban'*  case.  ccrnea<  *  7e*  a  pwdon  before  judgement,  after  judgement  given, 

*  shall  discharge  the  party,  because  the  originall  cause,  viz.  the 

rn  Vaoffban'  delay,  &c.  is  pardoned.  *  [t]  What  then  if  a  praecipe  be  hrought 

aue,obniupra.  Bgainst  an  infant,  and,  hanging  the  plea,  be  commeth  of 

Brecher's  case,  full  age  ?    Kt'He  shall  be  amerced  for  the  delay  after  pi  2  7^1 

obi  sapn.  his  full  age.   So  likewise  if  the  demandant  or  pfaintife  1     .   J 

(1  Boil.  Rep.  De  nonsuit,  or  judgement  given  against  him,  he  shall  be 

\  Co  40  a  likewise  amerced  projalso  clamor e. 

Cro.Cba.410.  (8  Co.  64.  b.)                                                 ... 

M  F.  N.B.  31.  [m]  And  for  the  payment  of  this  amerciament  the  demandant 
«  ' ^nh101*?  or  P^a'ntu°e>  &c'  snaN  nn<*e  pledges;  and  those  demandants  or 
STn "b "  ?»  plwntifes  that  shall  finde  no  pledges,  (as  the  king,  rtie  queene,  an 
18  E.  3.  a.  Br.  infant,  Ac.)  shall  not  be  amerced.  And  therefore  when  such  are 
tit.  Amerc  53.  demandant  or  plaintife,  the  writ  shall  not  say,  Si  rex,  fyc.JecerU 
43  Ass.  45,  &C.    te  securum  de  damore  suo  prosequendo. 

[a]  Beecber's  [n]  If  a  writ  doe  abate  by  the  act  of  the  demandant  or  plain- 

«•**•  tife,  or  (or  matter  of  forme,  the  demandant  or  plaintife  shall  be 

fiR^Ab  b*  ^  amerced ;  but  if  it  abate  by  the  act  of  God,  as  by  the  death  of 
<  no.  br.ai3.;  one>  wnere  th^g  \8  two  or  tne  like,  there  shall  be  no  amercia- 
ment. And  to  an  amerciament  imprisonment  belohgeth  not,  as 
it  doth  to  a  fine  or  ransome.  If  you  desire  to  read  more  of  fines 
and  amerciaments,  vide  8  Co.  30,  39,  6Vc  Gredye's  case :  and 
11  Co.  43,  44.  Godfreye'%  case  (1). 

It 


.{1)  In  very  ancient  times  amercements  were  a  considerable  object  in  our 
law,  as  appears  by  the  Great  Charter*  prohibiting  their  exorbitancy,  and  the 
writ  of  moderata  misericordia  for  relieving  against  excessive  amercements  in 
courts  not  being  of  record.    F.  N.B.  75.*.    But  so  far  as  regards  amerce- 

menta 


L.3.  ail.  Sect.  194.      Of  Villenage.  [127.a. 

Jo]  It  is  to  be  known*  that  trite,  wita,  is  an  old  Saxon  word,  [•]  Ffeta,  lib.  1 . 
1  signified!  an  amerciament ;  B&Jledmite,  an  amerciament  for  Jjjjff^jjf* 
fleeing  or  being  a  fugitive ;  and  so  is  JLemisvoite,  blodxvite  an  verborum." 
amerciament  for  drawing  of  b\ood,Jerdxoite  concerning  warfare ; 
and  so  letherwite,  ckildwite,  wardtvite,  and  the  like.    Sometimes 
it  signifieth  forfeiture,  sometimes  freedom,  or  acquittal!. 

[p]  And  bote  is  also  an  ancient  Saxon  word,  and  sometimes  [p]  l*«b.  «- 
aignifieth  amerciament,  or  compensation,  as  theftbote,  manbote:  I^^JJ^. 
or  freedome  from  the  same,  as  brigbote*  castlebote,  burghbote.      jjcges  Ins, 

Wera  or  were  [q]  sometimes  signifieth  amerciament  or  com-  Cap.  19. 
pensation,  but  properly  Wera  Anglici  idem  est  in  Saxtmis  KnguA,  [9]  Lamb,  obi 
vd  pretium  vita  homints  appretiatum;  which  and  the  like  words'  |"JPm- &  ^J** 
you  shall  often  reade  in  ancient  charters.  hb'  r'  "*m  47# 


u  Ransom*"    [r]  Redemptidtehete  taken  fora  grand  fturame  \r]  Dler,  6  EIU. 
of  money  for  redeeming  of  a  great  detfaquenbfrom  some  heymras  33a. 
crime,  who  is  to  be  captivate  in  prison  untill  he  payeth  it.    Some 
hold  it  to  amount  to  his  whole  estate,  and  others  hold  that  ran- 
some  is  a  treble  fine.    £*1  But.  in  legal!  understanding  a  fine  M  See, the  .  •   •< 
and  ransome  are  all  one;  toe,  upon  thq  statute  of  Mertebridge>,  Seognd?»rt©f .  •' 
cap.  3,  upon  these  words,  Non  ideo  puniatur  dominus  per  re'  ^m^!^-   ' 
demptionem9  £*]  the  tenant  shall  not  have  (where  the  lord  dis-  (t{mu\o$! 
traineth  within  his  fee  where  nothing  is  behind)  an  action  of  ptowd.66.  b. • 
trespass  quare  vi  et  armis  against  his  lord ;  for  therein  the  lord  F.  N.  B.  90.  c. 
should  be  punished  by  redemption,  that  is,  by  fine,  and  in  that  £Co- 1!*  b' . 
action  the  fine  is  very  small     And  this  is  manifest  by  many  EFJ'h  L* 10. 
authorities  in  all  succession  of  ages ;  and  this  appeareth  by  our  ^  e.  3. 5,  g/ 
author  in  this  place;  for  he  saith,  He  shall  for  that  make  grievous  41  E.  $.  26. 
Jlne  and  ransome ;  where  fine  and  ransome  must  of  necessitie,  in  44  E.  3. 13. 
his  opinion,  be  taken  for  all  one ;  for  if  the  fine  and  ransome  *  HTv4*  *•  «  ' 
were  divers,  then  should  the  party  that  mayhemed  the  villeine,  "h.&$; 
pay  two  summes,  one  for  a  fine,  and  another  for  a  ransome,  9  h.  7. 14- 
which  never  was  done.     And  aptly  a  redemption  and  a  fine  is  8  E.  4. 15. . 
taken  to  be  ail  one;  for,  by  the  payment  of  the  fine,  he  ioE-4-7- 
redeemeth  himself  from  imprisonment,  that  attendeth  the  fine,  *°  |*  *  * 
and  then  there  is  an  end  of  the  businesse.  Mich.  17  & 

18  Eli*.  Jtarcl'a  case.    4  Co.  1 1  &  9  Co.  76.  Combe's  owe. 

It  signifieth  properly  a  summe  of  money  paid  for  the  redemp- 
tion ofa  captive,  and  is  compounded  of  re  and  emo,  that  is,  to 

redeeme  or  buy  again.    And  it  is  to  be  knowne,  that  M  by  the  M  40  Aw.  9. 

ancient  law  of  England,  if  the  defendant  in  an  appeale  of  may-  Mirror,  cap.  4, 

hem  had  been  found  guilty,  the  judgement  against  the  defend-  b^^£-. 

ant  had  beene,  that  he  should  lose  the  like  member  that,  the  (Qi  4g,    Bract 

plaintife  lost  by  his  means ;  as  if  the  plaintife  had  lost  an  hand,  lib.  3.  fol.  144, 
the  defendant  also  should  lose  one,  et  sic  de  cceteris;  in  respect  145*  Flrta>  '•  *• 

whereof  the  writ  said,  [w]  Jelonici  mahemavit,  for  that  the  de-  W  8f*  .    . , 

fendant  should  lose  a  member.  .  iSra? 

Brit.  cap.  3.  fol.  77.-W   (4  €0. 43.    tort.  388.  a.) 

Alwaies  at  the  common  law,  when  the  defendant  should  lose 
life  or  member,  the  writ  ssddjHonicZ,  fyc.    And  now  albeit  the 

law 


ments  on  judgments  in  civil  suits  in  the  king's  courts  of  record,  they  have  long 
[  been  mere  form.  Yet  in  lord  Coke's  time  it  was  error  to  omit  the  entry  of 
I     them.    5  Co.  49.  a.    Now  indeed  by  the  16  &  17  Cha.  2.  c.  8,  such  an  error 

is  amendable— [Note  104.I 

V~*     T  T     r 
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t 


law  be  changed  (for  at  this  day  the  plaintfte  shall,  as  our  author 
saith,  recover  but  daminages)  yet  the  writ  of  appeale  saith  still 
fitionicZ. 

Note,  the  life  and  members  of  every  subject  are  under  the 
x]  Bract. lib. i.  safeguard  and  protection  of  the  king;  for,  as  Bracton  [x]  saith, 
i>l.  6.    Patch.     Vita  et  membra  sunt  in  potentate  regis*    And  therewith  agreeth 

Km  Rou^6     a  notaWe  Tecor^     Pasch.  19  E.  1,  coram  rege,  Rot.  36,  Northt. 

Noribt,  y**a  et  membra  sunt  in  manu  regis,  to  the  end  that  they  may 

serve  the  king  and  their  countrie,  when  occasion  shall  be  offered. 
Nay,  the  lord  of  the  villeine,  for  the  cause  aforesaid,  cannot  may- 
heme  the  villeine,  but  the  king  shall  punish  him  for  mayheming 
of  his  subject  (for  that  hereby  he  hath  disabled  him  to  do  the 
king  service)  by  fine,  ransome,  and  imprisonment,  untill  the  fine 
and  ransome  be  paid.  So  as  there  is  a  manifest  diversity  be- 
tweene  a  ransome  and  an  amerciament;  for  ransome  is  ever  when 
the  law  inflicteth  a  corporal  punishment  by  imprisonment  (and  so 
is  also  a  fine) ;  but  otherwise  it  is  of  an  amerciament,  as  hath  been 

fy]  Mirror,  cap.  said.     And  [y]  ancients  have  said,  that  ransome  nest  for sque  re*> 

6.  Met.  1  U  3.    demption  de  paine  corporel  per  fine  des  deniers.     This  offence  of 

mayhem  is  under  all  felonies  deserving  death,  and  above  aU 
other  inferior  offences ;  so  as  it  may  be  truly  said  of  it  that  it  is; 
Inter  crimina  majora  minimum,  et  inter  minora  maximum  (*): 
And  in  my  circuit  in  anno  l  Jacobi  regis,  in  the  county 
of  Leicester,  one  Wright,  a  young  strong  and  lustie  t&*  |""1 27. "1 
rogue,  to  make  himself  e  impotent,  thereby  to  have  the  I      k    *  I 
more  colour  to  begge  or  to  be  relieved  without  putting 
hitnselfe  to  any  labour,  caused  his  companion  to  strike  off  his 
left  hand ;  and  both  of  them  were  indited,  fined  and  ransomed 
therefore,  and  that  by  the  opinion  of  the  rest  of  the  justices, 
for  the  cause  aforesaid. 

"  Void,  Sfc"    Here  by  (fyc.)  is  implyed  a  maxime  in  law, 

Quod  inutilis  labor  et  sine  fructu  non  est  effectus  legis.     And 

againe,  Non  licet,  quod  dispendio  licet*     And,  Sapiens  tnctpit  £ 

[t]  Vide  Sect,    fine ;  and  Lex  non  prcecipit  inutilia*     [z]  Therefore  the  law 

973  wid  576.      forbiddeth  such  recoveries,  whose  ends  are  vaine,  chargeable 

and  unprofitable. 


Sect.  195. 

ALSO,  if  a  villeine  be  demandant  in  an  action  real,  or  plaintiffe  in 
an  action  per sonall  against  his  lord,  if  the  lord  will  plead  in  disabilitie 
of  his  person,  he  may  not  make  plaine  (1)  defence  (il  ne  poit  faire  pleine 
defence) ;  but  he  shall  defend  but  the  wrong  and  the  force,  and  demand  the 
judgement,  if  he  shall  be  answered,  and  shew  his  matter  by  and  by  (et  mon- 
stra  son  matter  maintenant*),  how  he  is  villeine,  and  demand  judgement 
if  he  shall  be  answered. 

•  The  translation  cf  maintenant,  it  ihoidd  teem,  it  presently,  or  forthwith,  or  without 
delay,  and  not,  "  by  and  by"  at  it  it  here  interpreted*    See  Mr.  Ritto't  Intr.  p.  111. 

«  DEMANDANT^ 


(2)  Since  lord  Coke's  time,  premeditated  maiming,  accompanied  with  Iviner 
mo^v -SEi ^  ™ade  a  «9»W  felony.  .  See  23  and  a3  Cha.  a.  c  1,  <£»«£ 


L.  2.  d  1 1.  Sect.  195.         Of  Villenage.  [  127.  h. 

UJ)EMANDANT"  Petens,  is  hee  which  is  actor  in  a  reall 
action,  because  he  demandeth  lands,  &c.  and  plaintife, 
muerens,  in  actions  personal  and  mixt,  quia  queritur  ae  injuria4, 
dfc.  Tenant,  tenens,  in  reall  actions  ;  and  defendant,  defendens, 
in  actions  personal  and  mixt* 

"  Defence"  (a)  cotnmeth  of  the  word  defends,  so  called  of  the 
manner  of  the  pleading,  viz.  pr&dict.  A*  B.  defendit  vim  et  m- 
juriam,  fyc. 

For  example,  in  a  personall  action  brought  by  A.  B.  against 
C.  D.  the  defence  is,  Et  pradidus,  C.  D.  defendit  vim  et  in* 
juriam  quando,  fyc*  et  damm%  et  quioquid  quod  ipse  defendere 
debet,  fyc. 

In  this  defence  there  be  three  parts  to  be  considered.  First) 
when  he  defendeth  the  wrong  and  the  force,  this- hath  a  double 
effect,  viz.  to  make  himselfe  partie  to  the  matter ;  and  this  is  the 
reason,  that  the  defendant  in  this  and  the  like  actions  can  plead 


part  of  the 
ifthede-   W40E.3.36. 


no  plea  at  all,  before  he  makes  himself  partie  by  this  J 

defence ;  as  it  appeaieth  here  by  Littleton*  that  [a\ 

fendant  will  plead  in  disabilitie  of  the  person  of  the  plaintiffe,  he  .14  H.  6. 18. 

must  first  make  hkoselfe  partie  by  this  first  part  of  the  defence.  35  H.  6.  ia. 

Neither  can  he  plead  to  the  jurisdiction  of  the  court,  without  this  l  £* 4* '  &* 

part  of  the  defence  (3).    Secondly  [6],  by  the  defence  of  the  f6]  29  E-  3*  *3- 

damages*  he  affirmeth  that  the  plaintiffe  is  able  to  sue,  and  (upon  8  H* 6* 3* 

just  cause)  to  recover  damages  (4).    Thirdly,  and  by  the  last 

part,  viz.  and  all  that  which  he  ought  to  defend,  when  and  where 

he  ought,  he  affirmeth  the  jurisdiction  of  the  court.    Et  sic  de 

similibus.    And  of  such  neeessitie  it  is  for  the  tenant  or  defend- 

aat  to  make  a  lawfull  defence,  as  [c]  albeit  he  appeareth  and  [c]  36  H.  6. 

pleads  a  sufficient  barre  without  making  defence*  yet  judgment  Judgement,  58. 

shall  be  given  against  him. 

[d}  If  viUenage  be  pleaded  by  the  lord  in  an  action  reall,  mixt  [fl  18  £.  4. 
or  personal,  and  it  is  round  thai  he  is  no  villaine,  the  bringing  of  °» &  7. 
a  writ  of  error  is  no  enfranchisement;  because  thereby  he  is  to 
cftefeate  the  former  judgement ;  and  if,  in  the  mean  time,  the 
plaintiffe  on  demandant  bring  an  action  against  the  lord,  be  need 
make  no  press  alntien,  so  long  as  the  record  remaines  in  force, 
far  at  that  time  he  is  free,  .hot  thelordshall.be  restored  to  all 
by  a  writ  of  error. 

Sect. 


(2)  It  has  been  well  observed,  that  defence,  as  applied  in  our  law  pleadings, 
means,  not  a  justification,  which  is  the  ordinary  signification,  but  a  dental. 
3  Blackst.  Comm.  8th  ed.  296.  Had  this  occurred  to  the  author  of  the  book 
on  real  actions,  he  would  not  have  been  at  a  loss  for  the  reason  of  the  tenant's 
defending  the  demandant's  right  in  a  writ  of  right.  Booth  on  Real  Actions, 
na, — [Note  196.] 

(3)  Held  contra  by  three  judges  against  Holt  chicfe  justice*    Carth.  £20. 

(4)  Adjudged  ace.  en>  demurrer,  Garth.  239. 


l  l  2 
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Sect.  196. 

ALSO,  there  are  sire  manner  of  men,  (6)  who,  if  they  sue,  judgement 
may  be  demanded,  if  they  shall  be  answered,  $'c.     One  is,  where  a 
villeine  sueth  an  action  against  his  lord,  as  in  the  case  aforesaid. 

Bract,  lib.  6-      "O  NE  is  nherea  villeine  sued  an  action,  fa"  LiU  f  12871 
fol4«i.  v  tleton  hereto  rehearseth  six  kinds  of  disabilities  J      ^   J 

Bnttmi,cmp.49.  Qf  ^e  person>  disabling  him  to  sue  any  action  reaH, 
Mirro^'cap.  t.    personall,  or  mixt. 
•ectiS.     13  H.4.  Surety,  is.    A  Gantian  shall 


(Port.  35t.  b.)        «  If  they  shall  be  answered"    This  is  the  legall  conclusion  of 

the  piea,  when  the  plea  is  in  disabilitie  of  the  person.  And  of 
the  verbe  respondere  came  responsalis,  often  used  in  the  ancient 
r/]  Bract  JIM*  authors  of  the  law.  [f]  Responsalis  was  he  that  was  appointed 
vl\  *f  ftjb" *  D^  ^e  tenant  ^  <kfaidant»  in  case  of  extremity  and  necessities 
Fkt* ULc^n.  *°  ■'kdB6  tne  c*us*  of  the  parties  absence,  and  to  certifie  the 
QlanvUL  lib.  u.  court  upon  what  tryall  he  will  put  himselfe,  viz,  thecombate  or 
cap.  i.  the  country.   So  as  his  power  was  more  than  the  essoinor,  which 

Brit  fa.  is&  casteth  an  essoigne  only  to  -excuse  the  absence  of  the  party,  as 
VM-W*1-**^  tn  estranger,  which  casteth  a  protection,  doth.  For  by  the 
Hegi»t.  a*6*  '  comraon  ^aw>  tDe  plaintife  or  defendant,  demandant  or  tenant, 
(F.N.B.156.E.)  could  not  appeare  Ly  attornie  without  the  king's  special  warrant 

by  writ  or  letters  patents,  but  ought  to  follow  his  suite  in  his 
owne  proper  person  (by  reason  whereof  there  were  but  few  suits). 
[g]  Mirr.  ca.  5.  [g]  Abusion  est  a  reteiner  attornv  sans  breve  de  la  chanceries 
ieot..i.  And  therefore  Bracton  saith  truly,  [A]  Aitornatus  h&c  omnia 

I*]Bract9D,aM  jhcere  potest  (that  is,  plead  all  manner  of  pleas).  Est  igkur 
»opr**  magna  differentia  inter  attornatum  et  responsalem.    So  as  the 

(6  Co.  89.  statutes  that  give  the  making  of  attorneyes,  have  worne  out 
7  Co.  74.)         responsales.     Now  what  manner  of  men  attorneys  ought  to  be, 

or  rather  what  they  ought  not  to  be,  heare  what  antiquity  hath 
[0  Mirror,  c  9.  said :  [*]  Attorneyes  potent  estre  touts  ceux,  aux  queux  ley  voUe 
•cot.  si.  suffer.    Ferns  ne  potent  estre  attorneyes,  ne  enfans,  ne  serfs,  ne 

nul  que  est  en  garde  ou  autermentjaut  defoy,  ne  nul  criminous* 
ne  nul  essoigne,  ne  nul  que  nest  a  lejby  le  roy,  ne  nul  que  ne 
poet  este  counter,  fyc. 


Sect.  197- 

HTHE  second  is,  where  a  man  is  outlawed  upon  an  action  of  debt  or 
•  trespasse,  or  upon  any  other  action  or  indictment,  the  tenant,  or  the 
defendant,  may  shew  all  the  matter  of  record,  and  the  outlawry,  and 
demand  judgement,  if  he  shall  be  answered ;  because  he  is  out  of  the  law 
to  sue  an  action  during  the  time  that  he  is  outlawed. 

« 


reading 


L.  2.  C.  11.  Sect.  197.     Of  VUlenage.       [  128.  a.  128.  b.; 

"  rPHE  second  is  [k]  cohere  a  man  is  outlawed,  fyc"   But  these  [fc]Bracton,l.  5. 

geDerall  words  receive  a  distinction,  viz.  [/]  if  an  executor  ™:  4*»« 
or  an  administrator  sueth  any  action,  utlary  in  the  plaintife  Bntton.au  m. 
shall  not  disable  him :  because  the  suit  is  in  auter  droit,  that  ia>  <£.*|f  de  excep- 
in  the  right  of  the  testator,  and  not  in  his  owne  right*  And  for  the  tions  a  proTore. 
same  reason,  [m]  a  maior  and  commonalty  shall  have  an  action,  ca.  4,  defaults 
though  the  maior  be  outlawed,   [n]  In  a  writ  of  error  to  reverse  Mni,JLllWe* 
an  utlary,  utlary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  £|  h  &aa?b/ 
disable  the  plaintife,  because  if  he  in  that  action  should  be  dis-  i4  h.  o\  15. 
abled  if  he  were  outlawed  at  several  mens  suits,  he  should  never  [m]  12  E.  4. 
reverse  any  of  them*    [0]  In  an  attaint  outlary  in  the  plaintife  to,«  **• 
cannot  be  pleaded  in  disability  of  the  person  (i)«  [p]  Outlary  in  J8ili"|jc'*'^5' 
Chester  or  Durham  shall  not  disable  the  plaintife  in  any  court  at  ["lJoH.lj.t.s. 
Westminster,  %c.  [9]  Minor  verb,  et  Qui  infra  cetatem  1 2  annorum  a  h,  7. 7. 
Juerit,  uUagari  non  potest,  nee  extra  legem  poni;  quia  ante  talem  (\  Sid.  43.  Cro* 
cetatem  non  est  sub  lege  aliqud  nee  in  decennd.     [r]  He  that  ia  p?'.!?6, 6|6^ 
abjured  the  realme  may  be  disabled,  for  that  he  is  extra  legem,  W  ""J-  <*'& 

'*.%»         ^  '1^11  o      »  ace.  12  .b.  4. 10. 

and  yet  he  is  not  properly  outlawed.  33  h.  6.  ca.  a.  , 

[q]  Bract,  lib.  3.  fo.  125.    3  H.  5.  Ullagnry,  u.    38  E.  3. 5.    [r]  Britton,  fo.  39. 

u  Shew  all  the  matter  of  record"  Here  note  two  things:  first, 

by  this  word  (shew),  that  [s]  when  any  man  pleads  W  ^o  E.  a. 

C  12871  an  atlai^  m  disability  of  the  person,  he  must  (^  shew  igAs5.p3*"o. 
^    J  forth  the  record  of  the  outlawrie  maintenant  sub  pede  3  h.  6. 15.  b. 
sigilli,  (because  the  plea  is  but  dilatorie)  unlesse  the  re-  37  H.  6.  ac- 
cord be  in  the  same  court.  But  if  he  pleq/A  an  outlawrie  in  ban*,  5H-7-  jjEIfe. 
if  it  be  denyed,  he  shall  have  a  day  to  bring  it  in.  f/n'b?  244. 

Staonf.  PL  Coron.  105.   (Nov,  74.  143.)   (8  Co.  143.  b.> 

Secondly,  \f\  before  the  defendant  can  disable  the  plaintife,  the  [0  *8  Ass.  49. 

outlawrie  must  appeare  of  record ;  and  the  judgement  after  the  ia  j    ^" 

quinto  exaetus  given  by  the  coroners  in  the  county  court  is  not  JJP 4'&5  El. 

sufficient,  until  the  writ  of  exigent  be  returned,  and  the  outlawrie  Dyer,  222. 

appeare  of  record  ;  which  is  manifest  by  Littleton*  owne  words,  38  E.  3. 13. 

(viz.)  matter  of  record;  whereof  see  more  hereafter,  Sect.  503.  (Post.  228.  b. 

It  is  to  be  observed,  that  there  be  two  kinds  of  appearances  5    °-lll\> 
before  the  quinto  exaetus,  to  avoid  the  outlawry,  viz.  an  appear- 
ance in  deed,  that  is,  to  render  himselfe,  Ac.  and  the  other  is  by  -  ,  T|^     E| 
an  appearance  in  law,  [u]  that  is,  by  purchasing  a  supersedeas  out  5^  Com.  Banc. 
of  the  court  where  the  record  is,  which  is  an  appearance  of  re-  inter  Mere 
cord :  and  therefore,  though  it  be  not  delivered  to  the  sherife  &  Dolburie. 
before  the  quinto  exaetus,  yet  it  shall  avoid  the  outlawrie:  and  33  H.  6.  1. 
so  are  the  bookes,  that  speake  hereof,  to  be  intended.  DverlaElaoa, 

5  El.  223.     4  H.  4.  le  1 .  case.      8  H.  4.  f.  7.     37  H.  6;  17.      33  E.  3.     Err.  77. 
21  H.  6.  20.    (Mo.  73.) 

[tc]  If  a  man  be  outlawed  at  the  suit  of  one  man,  all  men  shall  W  33  H.  & 
take  advantage  of  this  personall  disability.    And  so  it  is  in  case  ^J^f^"., 
of  alien  nee  and  of  excommengement.    But  otherwise  it  is  in  case  3     *  ' 
of  villenage,  for  that  disability  is  onely  given  to  the  lord. 

"  During  the  time  that  he  is  outlawed.99    [x]  If  the  defendant  t^**  *f 3'  I7* 
plead  an  outlawrie  in  the  plaintife,  in  disability  of  his  person,  and  (JjocuP«c.i6«. 

tne 


(1)  Rot.  Pari,  ao  H.  6.  n.  18  c  a.    Hal.  MSS. 

JL  l  3 


128.  b.]  Of  Villenage.       L.S1C,  11, Sect.  197. 

the  pkhitife  after  that  plea  pleaded  purchase  a  charter  of  pardon; 
because  the  charter  hath  restored  mm  to  the  law,  the  defendant 
•hall  answer.  80  note,  the  disability  abateth  not  the  writ,  but 
disinableth  the  plaintife,  untill  he  obtaineth  a  charter  of  pardon  ; 
and  so  it  appeareth  here  by  Littleton* 

M  9  *}•  DIfr»  «  Judgement  if  he  shall  he  answered."  fa]  If  the  ground  or 
SumL.  Ph  Cttu8e  °'  the  action  he  forfeited  by  the  outlawry,  then  may  the 
Conm.  188.  outlawry  be  pleaded  in  barre  of  the  action;  as  in  an  action  of 
6  C«k  109,  in  debt,  detinue,  &c.  But  in  reall  actions,  or  in  personall,  where 
Foileyr's  cue.  dammages  be  incertaine,  (as  in  treepasse  of  batterie,  of  goods, 
**it  3 ,*i"  a  °^  breaking  his  close,  and  the  like)  and  are  not  forfeited  by 
30  iL&i?  the  outlawrie,  there  outlawry  must  be  pleaded  in  disability  of 
(Doct.  PUc.     •  the  person. 

995.)  r*]  And  it  is  to  be  observed,  that,  in  the  reign  of  king  JELfred, 

Mlrirt. '  *  *  *B    unt^^  *  8°°d  wnile  after  the  Conquest,  no  man  could  have 

^MM?c«p?k7  ^een  oat*aw^  Dut  ror  felonie,  the  punishment  whereof  was  death. 

feet.  1/  But  now  the  law  is  changed,  as  it  appeareth  by  that  which  hafb 

beene  sayd.    And  hereby  you  shall  understand  old  bookes  and 
records,  which  say,  that  an  outlawed  man  had  caput  lupinum,  be- 
cause he  might  be  put  to  death  by  any  man,  as  a  wolfe  that  hate- 
[•]  Ffct»,nb.  i.  ful  beast  might   [•]  Utlagatus  et  xoaiviata  capita  gerunt  ktpinay 
^  *'\.  qua  ah  omnibus  tmpune  poterunt  amputari ;  meritb  enim  sine  lege 

f  4lt'a  '  perire  debent,  qui  secundum  legem  vivere  recusant.    And  another 

Brit.  f.  90.  b.  saith,  [a]  Vttage  purjehnte  teigne  leu  pur  loup,  et  est  criable 
fa]  Mir.  c».  4«  woolfeshered,  pur  ceo  cue  loup  est  beast  haye  de  touts  gents,  et  de  ceo 
*"":  4*  /Kfculti  en  avant  list  al  ascun  de  leocctder  al/berdd  loup,dont  custmne  soloit 
pun         "         estre  de  porter  Its  testes  al  chiefs  lieu  del  county,  ou  de  la  franchise, 

et  soloit  la  avoir e  demy  mark  del  countie  pur  chescun  teste  de  ullage 

1  et  de  loupe.    And  this  agreeth  with  the  law  before  the  Conquest, 

fMLamb.  foL     ££j  Utlagatus  lupinum  gerit  caput,  quod  Anglic^  tooclfesheaa  dies- 

'*  '  tur ;  et  hac  est  tex  communis  et  generalis  ae  omnibus  utlagatis. 

[c]  a  Am.  p.  3.    rc]  gut  jn  tne  beginning  of  the  raigne  of  king  Edward  the  third, 

Coroa  148.        xt  was  re8°^ve<^  by  the  judges,  for  avoyding  of  inhumanity,  and  of 

effusion  of  Christian  blood,  that  it  should  not  be  lawful!  for  any 

man,  but  the  sherife  onely,  (having  lawfull  warrant  therefore)  to 

put  to  death  any  man  outlawed,  though  it  were  for  felonie ;  and  if 

lie  did,  he  should  undergoe  such  punishments  and  paines  of  death 

as  if  he  had  killed  any  other  man :  and  so  from  thenceforth  the 

law  continued  until  this  day,  (Nota,  Hnoolfeshead  and  toulferfod  is 

[•J  Bnet  fib.  ft.  all  one.)  [*]  And  after  in  Br  acton's  time,  and  some  what  before, 

i,4*1'    .        processe  of  outlawry  was  ordained  to  lie  in  all  actions  that  were 

40  i  \  °A  gvare  vi  et  armis,  which  Bracton  calleth  deUcta ;  for  there  the  king 

35  H.  6. 6.         aDa^  h*ve  a  ^ne  (l)*    But  since,  by  divers  statutes,  processe  of 

40  E.  3.  a.  outlawry 


( 1 )  Whether  the  common  law  gives  process  of  outlawry  against  cranes,  _ 
merely  constructive  breaches  of  the  peace,  was  questioned  in  a  Jate  case  before 
the  king's  bench  on  a  libel.  But  the  chief  justice,  in  delivering  the  court's 
judgment,  spoke  at  large  to  prove,  that  such  process  lies  against  crimes  tens- 
versally.  Mr.  Wilkie's  case,  4  Burr,  page  3537.  However,  the  reasoning, 
on  which  this  opinion  is  grounded,  stands  opposed  by  a  former  Judgment  of  the 
common  pleas  on  a  prior  case  relative  to  the  same  gentleman,  fl  Wils.  151. 
But  it  was  adopted  by  both  houses  of  parliament,  when,  in  this  case,  they 
resolved,  that  privilege  of  parliament  doth  not  extend  to  libels.  See  Annual 
iteg.  for  1 7C4.    The  arguments  for  the  contrary  opinion  are  forcibly  expressed 

in 


Ii.  2.  C.  1 1.  Sect.  198.      Of  Villenage.       [  1 28.  b.  129.  a. 

dutlawry  doth  lie  in  account,  debt,  detinue,  annuity,  covenant, 
action  sur  le  statute  de  5  Rich.  2.  action  surle  case,  and  in  divers 
other  common  or  civil!  actions.  But  now  let  us  heare  what 
Littleton  will  say  unto  us. 


Sect.  198. 

VJTHJE  third  is  an  alien,  which  is  barn  out  of  the  ligeance  (2)  of  our 

soveraigne  lard  the  king,  if  such  alien  will  sue  an  action  reall  or 

personal,  the  tenant  or  defendant  may  say,  that  he  was  borne  in  such  a 

country,  which  is  out  of  the  king's  allegeance,  and  aske  judgment  if  he 

shall  be  answered. 

r  _  "jJLIEN"  [a]  Alienigena  is  derived  from  the Latine  [a]  Bract,  lib.  5. 

I  1 2 9.  1  word  alienus,  and  according  ts*  to  the  ety mologie  f<>l .  4 1 5. 437. 

L  a.    J  of  the  word,  it  signifieth  one  borne  in  a  strange  country,  Mir* c- '  •  «ect3. 

under  the  obedience  of  a  strange  prince  or  country,  (and  c' 5* Bect#  l  * 
therefore  Br  act  on  saith,  that  this  exception,  propter  defectum  aprovcra"^ 
nationis,  should  rather  be  propter  defectum  subjectionis)  or  as  Flet.  Ii.  6.  c.  47. 
Littleton  saith,  (which  is  the  surest)  out  of  the  fiegeance  of  the  Brit.  fo.  $9. 
king.     Note,  here  Littleton  saith  not  out  of  the  realme,  but  out  of  *  3  E.  3-  Bre. 
the  ligeance;  for  he  may  be  borne  out  of  the  realme  of  England,  a^Nati?  ultra* 
yet  within  the  liegeance.     And  he  that  is  borne  within  the  Icing's  mare.    31  E.  3, 
liegeance  is  called  sometime  a  denizen,  quasi  deins  nSe,  home  Cosinage,  5. 
within,  and  thereupon  in  Latine  called  indigena,  the  king's  liege-  4*  E.  3. 3. 
man ;  for  ligeus  is  ever  taken  for  a  natural!  borne  subject.  9  \f  7#  R 

1 1  x~i*  4*  *o. 
14  H.  4*  i0t  30.    3  H.  6.  55.    aa  H.  6. 38.    Staunf.  PI.  Cor.  197.  a.   7  Co.  1 .  Calvin*s 
case.    PL  Com.  a68,  per  Saaders.     Yid.  Sect.  1.  439,  440,  441. 

r 

But  many  times  in  acts  of  parliament,  denizen  is  taken  for  an 

alien  borne,  that  is  unfranchised  or  denizated  by  let-    - 
(a  List  741.)    tere  patent,  whereby  the  king  doth  grant  unto  him 
£0]  quod  Hie  in  omnibus  tractetur,  reputetur,  habeatur,  teneatur,  et  n>~\  9  £.  4.  f.  8, 
gubernetur,  tanquam  ligeus  noster  infra  dictum  regnum  nostrum  rl.Com.  130.0. 
AnglUe  oriundus,  et-  non  aliter,  nee  alio  modo.    But  the  king  may 
make  a  particular  denization :  [c]  as  he  may  grant  to  an  alien,  [c]  Rot.  Pari. 
quod  in  quibusdam  curiis  suis  Anglice  audiatur  ut  Anglus,  et  quod  **  E»  '•  *J.ia* 
non  repellatur  per  illam  except ionem,  quod  sit  alienigena  et  natus  in  de  I*auDeilie- 
partibus  transmarinis,  to  enable  him  to  sue  onely.     The  severall 
senses  of  which  word  must  be  gathered  ex  antecedentibus,  ad' 
Junctis,  et  consequentibus ;  and  they  that  take  him  in  that  sense, 
.derive  the  word  from  donaison,  (i.  e.)  donatio,  because  his  free- 
-  dome  is  given  unto  him  by  the  king. 

There  is  another  kind,  and  that  is  an  alien  naturalized,  and  Ante  8.  a.  33.0. 
that  must  be  by  act  of  parliament.  And  this  alien  naturalized  to 
all  intents  and  purposes  is  as  a  naturall  borne  subject  (1),  and  dif- 

fereth 


in  a  protest  by  some  of  the  lords,  who  were  against  making  such  a  resolution. 
Journ.  Dom.  Proc.  29  Nov.  1763. — [Note  197.] 

(a)  Ubi  natus  in  partibus  transmarinis  shall  not  be  an  alien.  See  HiL 
13  E.  1.  rot.  1.  Hal.  MSS — [Note  198.] 

(1)  But  now  by  the  12  &  13  W.  3.  c.  2,  naturalized  persons  are  inca- 

h  l  4  pacitated 


139.a.] 


Of  Villenage.       L.  2.  C.  11.  Sect.  198. 


fere**  much  from  denisatio*  by  fetter*  patent;  far  if  be  had 

inae  in  England  before  his  dentation,  that  iasue  ia  notinhcrit- 

able  to  hia  lather;  but  if  hi*  lather  be  naturalized  by  paiiia- 

(Cfw.  Ciia.6oi.)  ment,  such  tame  ahatt  inherite.    So  if  an  iaaue  of  an  Englishman 

be  borne  beyond  sea,  if  the  issue  be  naturalized  by  act  of  par- 
kament(2),  he  shall  inherit  his  iatfcar's  lands;  bus  if  be  be  made 
denizen  by  letters  patent,  he  shall  not;  and  asany  other  dif- 
ferences there  be  betweene  them. 


VidtCdvio'i 
t,abiMipra« 


fi]  isRlXer, 
ft>.  300.  b.  Doc- 
tor Siorie's  cue. 


(Hot.  971.) 


W3&4P. 

6  M.  Di.  144. 

7  Co.  6,  &c 
Cftlfin'ft 


Cai 


]  9  E.  4. 7. 

aWm't 


ubi  mpra, 
(Cfo.  Jan*  599* 
a  Ro.  Rep.  95.) 


44  LigeamceS  &  Ugandot  being  the  higheat  and  greatest  obli» 
gallon  of  dutte  and  obedience  that  can  be.  Ligeance  ia  the 
true  and  faithful  obedience  of  a  liegeman  or  subject  to  bis  liege 
lord,  or  soveraigne.  Ugeaniia  est  mncmlum  Juki:  Ugeaniia  est 
leg*  essentia. 

1.  Originaria,  sive  naturalU,  she  na- 
ta  frfj ;  and  this  is  alwayes  absolute 
ana  incident  inseparable*    Nemo  pa- 


Ligeantia 
domino 
regi  debit  a 
ett  duplex. 


Perpetua, 


Tempora>( 


triaviy  in  <m&  natus  est,  exuere,  nee 
ligeantia  aebiium  ejurare  possit* 

2.  Data,  out  per  dentzationem,  out  per 
naturaUxattonem  (ut  supradictum  est) 
et  ista  Ugeaniia  per  dentzationem potest 
%  esse  sub  condiSione. 
'  Locality  quia  quilibet  aUenigena,  qui  t* 
hoc  regno  sub  protectione  regis  degit 
domino  regi  tigeantiam  debet.  And  if 
he  be  indicted  of  high  treason,  die 
Indictment  shall  say,  [e~\  contra  lige- 
antia sua  debitum;  et  ideo  dicstur 
temporanea  et  localisf  quia  won  durat, 
nisi  quousque  infra  regnant  moratur. 

Limitata,  aa  when  one  is  made  denizen 
for  life,  or  in  taile.  {JTX  But  one 
cannot  be  naturalized,  either  with  li- 
mitation for  Km,  or  in  mile,  or  upon 
condition:  for  that  is  against  the 
absolutenesse,  puritie,  and  indebiUty 
of  naturall  allegiance* 

An 


L 


pacitated  from  being  of  the  privy  council,  members  of  either  house  of  parlia- 
ment, or  enjoying  any  office  or  place  of  trust,  civil  or  military,  or  from  having 
any  grant  of  lands  or  other  hereditaments  from  the  crown.  The  1  Geo.  1,  goes 
still  farther;  for  it  enacts,  that  no  bill  of  naturalization  shall  be  received  with- 
out a  clause  to  this  effect.  1  Geo.  1.  St.  2.  c.  4.  s.  2«  But  when  any  foreigner, 
distinguished  bv  eminence  of  rank  or  services,  is  naturalized,  it  is  usual,  first 
to  pass  an  act  for  the  repeal  of  these  statutes  in  his  favour,  and  then  to  pass  an 
act  of  naturalization  without  any  exception.— [Note  199.] 

(3)  This  imports  a  special  act  of  parliament  to  be  necessary.  But  what- 
ever the  law  might  be  in  lord  Coke's  time,  now,  by  several  modern  statutes, 
persons  born  beyond  sea,  if  their  fathers,  or  paternal  grandfathers,  were 
natural-born  subjects,  are  likewise  made  so,  though  with  an  exclusion  of  some 
unfavoured  persons.  7  Ann.  c  5.  s.  3.  4G.2.C.21.  13G.  3.C.  21.  See  ante 
fo.  8.  a.  note  1*— [Note  200. ] 


L.2.  C.  ll.Sect.198.      Of  Villenage.     [129-a.  129.  b; 

[*]  An  abbot,  prior,  or  prioresae  alien,  shall  have  actions  reall,  H  >3  E.  3. 
personal,  or  mi*,  for  any  thing  concerning  the  potions  or  %££%*• 
goods  of  his  monastery  here  m  England,  though  he  be  an  alien   ,7  £  £  21 
borne  out  or  the  king's  ligeanoe ;  because  he  bringeth  40  E.  3. 10. 

[12971  **  tMt  "*  *"*  owne  "?**>  ***  but  in  the  right  of  hit)  *7  Am.  48. 
b   J  monastery,  and  not  in  his  natural!  but  in  his  politique  *4  H.  4.  7. 

■     •       capacity  (i).  ViH.i£ 

Stannf.  Frar.  54.    L'estat.  do  Carlisle,  35  E.  u 

"  Reall  or  personal"    [A]  Id  this  case  the  law  doth  distinguish  (Doct..Plac.  8. 

betweene  an  alien,  that  is  a  subject  to  one  that  is  an  enemy  to  ?£•  *• b'* 

the  king,  and  one  that  is  subject  to  one  that  is  in  league  with  the  t *£  J£?°?' 

king  (2);  and  true  it  is  that  an  alien  enemie  shall  maintaine  nei-  3  £.'  3. 51.    * 

ther  reall  "nor  personall  action,  donee  terra  Juerint  communes,  5E.3.  Aid,  8. 

that  is  untill  both  nations  be  in  peace  (3) ;  but  an  alien  that  is  in  13  E.  3.  Br©, 

leagqe,  shall  maintaine  personall  actions ;  for  an  alien  may  trade  677'   **  ^*& 

and  traffique^  buy  and  sell,  and  therefore  of  necessity  he  must  be  e^^ge,  5. '  * 

of  ability  to  have  personall  actions;  but  he  cannot  maintaine  4*  E.  3.1/ 

either  reall  or  mixt  actions.    An  alien  that  is  condemned  in  an  13  E.  4. 9. 

information!  shall  have  a  writ  of  error  to  relieve  himselfe.  Etsic  "  H-  4-  «6\. 

detimilibus.  »9Vjy. 

*oE.  4.6.  13E.4.  9»io»  3*11.6.23.  38  H.  8.  Br.  Denizen,  10.  iE.6, 
Noi.bab.  Br.  13  &  (to.  Vide  4H.3.  Dower,  179.  6E.  3.  963.  31  H.  6.  ca.  4, 
Livre  d'Entries  in  Eject.  7.  6  H.  8.  Dier.  a.  6  H  7. 15.  1  Bos.  1 66.  4  East,  505. 
6  T.  R.  «4. 

[*]  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  alien  nee  I"*]  *9  E»  3* 
shall  not  disable  him  to  bring  any  reall  or  mixt  action  concerning  yf\D|nizep'  l*>~ 
his  house,  because  he  is  in  outer  droit,  as  before  is  said  (4).  ^^  j^1"^ 

"  Out  of  the  ligeance  of  our  svoeraigne  lord  the  king"  Here 
Littleton  doth  not  say,  out  of  the  realme  or  beyond  the  sea  (5), 
{bb  he  doth  Sect  439*  440, 441.  677.)  but  out  of  the  ligeance ; 
for  (as  hath  beene  said  before)  a  man  may  be  borne  out  of  the 
realme,  viz.  of  England,  as  in  Ireland,  Jersey,  and  Guernsey, 
Sec.  (6)  and  yet  seeing  he  is  not  borne  out  of  the  ligeance  of  the 
king,  as  Littleton  here  speaketh,  he  is  no  alien.   But  hereof  there 

is 


(1)  Here,  as  also  generally  where  lord  Coke  mentions  professed  persons,  he 
must,  we  conceive,  be  understood  to  write  as  of  the  law  before  the  dissolution 
of  monasteries,  and  the  consequent  establishment  of  the  protestant  faith.  See 
ante  3.  b*  note  7- — [Note  201 .] 

(2)  Et  nota  it  shall  be  tried  by  the  record,  if  he  be  in  amity  or  not,  viz.  aprocta* 
motion  of  war*  But  a  proclamation  prohibiting  commerce,  ox, anciently  between 
the  emperor  and  the  queen,  doth  not  disable  a  German  in  a  personal  action* 
Trin.  41  Eliz.  C.  B.    Hal.  MSS— [Note  202,] 

(3)  But  now,  on  declaring  war,  the  king  usually,  in  the  proclamation  of 
wary  qualifies  it,  by  permitting  the  subjects  of  the  enemy  resident  here  to  con- 
tinue so  long  as  they  peaceably  demean  themselves ;  and,  without  doubt,  such 
persons  are  to  be  deemed  alien  friends  in  effect. — [Note  203.] 

(4)  A  female  alien  shall  have  dower.  Rot.  Pari.  8  H.  5.  n.  15.  9  H.  5.  n. 
pro  comitissa  ArundeU.  Hal.  MSS. — See  ante  31.  b.  note  9. — [Note  204.3 

(5)  See  ante  107.  a.  n.  6,  there,  and  post.  44.  a. 

(6)  Rot.  Pari.  9  H.  6.  n.  20.  indenization  of  one  born  in  Wales.  Simile  Rot. 
Pari.  23  H.  6.  n.  26.    Co.  2  Inst.  741,  on  stat.  2  H.  4.    Hal.  MSS. 
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is  to  much  and  to  plentifully  spoken  in  our  bookes,aikl  especially 
in  the  case  of  Calvin,  ubi  supra,  as  this  shall  suffice. 

"  And  aske judgement  if  he  shall  be  answered"    So  as  the  te- 
nant or  defendant  shall  neither  plead  alien  nee  to  the  writ  or  to 
the  action,  but  in  disability  of  the  person  as  in  case  of  villenage 
M  Lt     d'Fn-   <kD^  outlawrie  before,    [i]  And  Littleton  is  to  be  intended  of  an 
trfcsTAlicn  i.     a^en  m  ^eaSue :  for  if  be  be  an  alien  enemy,  the  defendant  may 

S net.  Piac.  89.  conclude  to  the  action. 
•  a.  b.)    a  BJ,  1396.    3  Bur.  1794. 


Sect.  199- 

HHHE  fourth  ii  a  man,  who  by  judgement  given  against  him  upon  a 
writ  of  praemunire  facias,  &c.  is  out  of  the  king's  protection.  If  he 
sue  any  action,  and  the  tenant  or  defendant  sliew  all  the  record  against 
him,  he  mag  aske  judgement  if  he  shall  be  answered;  for  the  law  and 
the  king's  writs  be  the  things,  by  which  a  man  is  protected  and  holpen; 
and  so,  during  the  time  that  a  man  in  such  case  is  out  of  the  king's  pro- 
tection, he  is  out  ofhelpe  and  protection  by  the  king's  law,  or  by  the  king's 
writ. 


(3  Inst  119.) 


L 


"T>RJEMUNIR E."  Some  hold  an  opinion,  that  the  writ 
is  called  apramunire,  because  it  doth  tortifie  jurisdictionem 
for  statute,  jurium  regiorum  corona  sua  of  the  kingly  lawes  of  the  crown 
Vid.  35  E.  1 .  against  foreine  jurisdiction,  and  against  the  usurpers  upon  them, 
Statue  Curtate.  ^  by  d[yen  actg  of  parliaments  appears.     But  m  truth  it  is  so 

at  e!  t.  Stat*  ^a^**  °f  a  won*  m  *"e  ****  5  ^or  t"e  wonk  of  the  writ  be,  pra- 
te Provisors.  munirt  facias  preefatum  A-  B.  Sec.  quod  tunc  tit  coram  nobis,  Sec. 
97  E.  3.  c  1.  where  praemunire  is  used  for  pramonere,  and  so  do  divers  inter* 
38  E.  4.  c.  3.  preters  of  the  civil  1  and  canon  law  use  it ;  for  they  are  pramuniti 

*  R  9*  C  i*  *at  are  Pramon***'  By  trie  statutes  before  quoted  in  the  mar- 
19  R.  *%  5.  Sent  you  *hM  Perceive  what  statutes  were  made  before  Littleton 
16  R.  9.  c.  5.  wrote,  and  what  have  beene  ordained  since  to  make  offences  in 

9H.4.C.3&4.  danger  of  a  praemunire. 

6H.4.C.1.  °  r 

44  H.  8.  c.  19.     95  H.  8.  c.  19,  «o.     «6  H.  8.  c.  16.    1  EHx.  ca.  1.     5  Eli*,  c  1. 

13  Eli*,  ca.  l,  9.  8     97  Eli*,  c.  9.    39  Eli*,  ca.  18. 

For  Precedents,  Vide  Mich.  99  E.  3.  coram  rege  in  Tbesaur.  Fasch.  44  E.  3.  Ibid. 
Melbourne's  case.  Micb.  38  H.  6.  Ibid,  the  case  of  Rich.  Beauchamp  and  other*. 
Mil.  95  H.  8.  coram  rege,  the  case  of  Nic,  Bishop  of  Norwich.  Triii.  36  H.  8.  Rot.  9. 
coram  tege,  the  case  of  the  Bishop  of  Bangor.  Mich.  96  &  97  Elts.  coram  rege,  PerroC 
against  D.  Bevance  and  others.  Booke  of  Entries,  fo.  499,  &  430.  &  ibid.  Mich. 
9  H.  7.  f.  93. 

Book  cases.         «  Out  of  the  Icings  protection."   The  judgement  in  anramunire 

*«  h  fi  1?'  b*     ^  *****  ^e  defendant  8^a^  ^e  I%rom  thenceforth  out  ot  the  king's 

*  g  *  g  protection,  and  his  lands  and  tenements,  goods  and 

35  E.  3. 7.  chattels  t^"  forfeited  to  the  king,  and  that  his  body  shall  [~1 30C] 

94  H.  8.  tit  remaine  in  prison  at  the  king's  pleasure.  So  odious  was  I     a.  J 

Praemunire,  16.  this  offence  ofpramunire,  that  a  man  that  was  attainted 

97  E.  a."  sll  °^  ^e  8ame>  m|ght  have  been  slaine  by  any  man,  without  danger 

6  H.  7. 1 4.  of  law ;  because  [k]  it  was  provided  by  law,  that  a  man  might  do 

44  E.  3.  36.     1 1  H.  7.  tit.  Praemunire,  p.  5.     17  H.  7.    Justice  Spilmans  in  Turber- 
f         casi.    Kc,wey»  *•  ^S-    l>oct.  &  Stud.  lib.  9.  cap.  39.    Brooke,  tit.  Prorau- 
»ire  9 1 .    Temps  E.  6.    Bishop  Barloc's  case  tkl  94  H.  8.  Brooke 

Coron.  196.  u 

to 
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to  him  as  to  the  king's  enemy,  and  any  man  may  lawfully  kill  an 
enemy.     But  queene  Elizabeth  and  her  parliament  [*],  liking  r*]5Eli*.ca.i* 
not  the  extreme  and  inhumane  rigor  of  the  law  in  that  point,  did  Hil.  ai  EL 
provide,  that  it  should  not  be  lawful  for  any  person  to  slay  any  Trudgin's  case, 
person  m  any  manner  attainted  in  or  upon  any  praemunire,  fyc.  J^j^j^ 
Tenant  in  taile  is  attainted  in  a  prtmnunire,  he  shall  forfeit  the  7  u.  4.  30. 
land  hut  during  his  life ;  for  albeit  the  statute  of  16  R.  3.  ca.  5,  Simon  Berer- 
enacteth  that  in  that  case  their  lands  and  tenements,  goods  and  1(g'8  casc- 
chattels,  shall  be  forfeit  to  the  king,  that  must  be  understood  <  ^ir^m  \ 
of  such  an  estate  as  he  may  lawfully  forfeite,  and  that  is  during  *     *     r* 177' 
his  owne  life.     And  these  generall  words  do  not  take  away  the 
force  of  the  statute  de  donis  conditionolibus,  but  he  shall  forfeit 
all  his  fee  simple  lands,  states  for  life,  goods  and  chattels ;  and 
so  was  it  resolved  in  Trudgin's  case. 

'•"For  the  law  and  the  king's  *jrits,8fc"  There  be  three  things, 
as  here  it  appeareth*  whereby  every  subject  is  protected,  viz.  rex, 
far,  et  rescripta  regis,  the  king,  the  law,  and  the  king's  writs.  The 
law  is  the  rule,  but  it  is  mute.    The  king  judgeth  by  his  judges, 
and  they  are  the  speaking  law,  lex  loauens.  The  processe  and  the 
execution,  which-  is  the  life  of  the  law,  consisteth  in  the  king's 
writs.     So  as  he  that  is  out  of  the  protection  of  the  king,  cannot 
be  aided  or  protected  by  the  king's  law,  or  the  king's  writ*.    Rex 
tuetur  legem,  et  lex  tueturius.     [/]  Besides  men  attainted  in  a  [H  4  e.  4.  8* 
pramuntre,  every  person  that  is  attainted  of  high-treason,  petit-  1  E.  4, 1.  b.  * 
treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is  [*]   30.  E.  3«.4* 
extra  legem  positus,  and  is  accounted  in  law  civiliter  mortuus.  ?#?££  Y^'v4' 

It  is  to  be  understood,  that  there  is  a  generall  protection  of  £,imre«9Rcrt" 
the  king  whereof  Littleton  here  speaketh  ;  and  this  extends  gene-  84,  War*!* 
rally  to  all  the  king's  loyall  subjects,  denizens  and  aliens  within  f  Gene- 

the  realme,  whose  offences  have  not  made  them  uncapable  of  it,  Protec- 1  mil. 
as  before  it  appeareth.     And  there  is  a  particular  protection  by     t5on»  |  Pa*'~ 
writ,  which  is  one  of  the  king's  writs  that  Littleton  here  speaketh  of  the  Generall* 
of.     This  particular  protection  is  of  two  sorts ;  one,  to  give  a  vide  7  Co.  Call 
man  immunity  or  freedome  from  actions  or  suits ;  the  second,  Tin's  case,  per 
for  the  safetie  of  his  person,  servants  and  goods,  lands  and  tene-  ^t0J?'R    fl  _ 
ments,  whereof  he  is  lawfully  possessed,  from  violence,  unlawfull  1  f™  J8& 
molestation  or  .wrong.     The  first  is  of  right,  and  by  law ;  the  Mo.  339. 
secondare  all  of  grace,  (saving  one)  for  the  generall  protection  aR0.Abr.31.) 
kaplyeth  as  much.    Of  the  first  sort  some  are  cum  clausula 
(volumus) ;  so  called,  because  the  writ  hath  this  word  (volumus) 
in  it,  viz.  volumus  quod  interim  sit  quietus  de  omnibus  placitis  et 
queerelis,  Sfc*  and  the.  other  a  protection  cum  clausula  (nolumus) ; 
ao  .called  for  the  like  reason*    Of  protections  cum  clausula*  (vo- 
iumus)  for  staying  of  pleas  and  suites  there  be  foure  kindes,  viz. 
l.  Qua profecturus  (so  called  by  reason  they  are  part  of  the 
words  of  the  writ).     2.  Quia  moraturus  (so  named  for  distinction 
for  the  like  cause).  3.  Quia  indebitatus  nobis  existit  of  the  matter. 
4.  When  any  sent  into  the  king's  service  in  warre  is  imprisoned 
beyond  sea.     The  former  are  for  .staying  of  actions  and  suits  in 
generall.     The  third  is  for  staying  of  suits  of  the  subject  for 
debts  and  duties  due  by  the  king's  debtor  to  them.     Of  the 
fourth  you  shall  reade  hereafter  in  his  place.    For  the  former 
two  these  nine  things  are  to  be  observed.  1.  Por  what  cause  they 
are  to  be  granted.     2.  For  what  persons  they  are  allowable. 
3.  A  threefold  time  is  to  be  considered,  viz.  the  time  of  the 
purchase  of  them,  the  time  of  the  continuance  of  them,  and  the 
time  when  they  shall  be  cast.  4.  In  what  place  the  service  is  to 

be 
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be  performed,  5.  In  what  actions  these  protections  are  allow- 
able. 6.  Under  what  wale  and  to  whom  they  are  directed* 
7.  Who  is  to  allow  or  disallow  of  them.  8.  By  whom  they  are 
to  be  cast,  and  inr  what  manner*  9.  How  upon  just  cause  they 
may  be  repealed  or  disallowed*  I  must  but  point  at  these  mat- 
ters, to  make  the  studious  reader  capable  of  them,  and  referre 
him  to  the  bookes  and  other  authorities  at  large,  being  excellent 
points  of  learning. 

As  to  the  first,  it  is  of  two  natures  t  the  one  conceraes  ser- 
vices of  war,  as  the  king's  souldier,  Ac.  the  other  wisedome  and 
counsel^  •»  the  king's  ambassador  or  messenger  nro  negotiis 
regnu    Both  these  being  for  the  publique  good  of  the  reahne, 
private  mens  actions  and  suites  must  be  suspended  for  a  con- 
venient time;  for  jura  public*  anteferenda  pmatis\  and  againe 
M  39  H.  6. 39.  jura  publico  ex  privatis  promiscue  aecidi  non  debent.  [a]  And  the 
3  H.6.  tit.         cause  of  granting  of  a  protection  must  be  expressed  in  die  pro- 
PfotrctkNi, «.     taction,  to  the  end  it  may  appeare  to  the  court  that  it  is  granted 
ffclMiff.wM!  fro  "*&****  negnietpro  bonopublk&y  [b]  or,  as  some  others  say, 
^t,  43,°         '  purle  common  profit  del  reahne.  And  BriUon  saith,  nostre  service, 
Britton,io.s8i.  sicome  estre  en  nostre force,  et  le  defence  de  nous  et  de  nostre 
Fleta,  Kb.  a.      people,  Sfc    f *)  A  man  in  execution  i»  sahd  autodid  shall  not 
Bmrtua     C"  delivered  by  a  protection* 

[•]  5  Marie*  Djw,  16s.       (Cro.  Cba.  389.) 

[e]  19  H.6.51.      [c]  To  the  second,  these  protections  are  not  allowable  ondy 
3?  E.  3. 91.       fof  q^q  0f  fuii  age9  DUt  for  men  within  age,  and  for  women  (1 ), 
11  E  3  Rot.     **  neceMary  attendants  upon  the  campe,  and  that  in  three  cases, 
Pat.  3  part,  for    9U**  lotrix,  seu  nutrix,  sen  obstetrix. 
the  Countewe  of  Warwick. 

[d]  30  E.  3.  i.       [<f]  Corporations  aggregate  of  many  are  not  capable  of  these 
«»^4-36-       two  protections,   either  prqfectura  or  moraturve,  because  the 
si      3  97*       corporation  itselfe  is  invisible,  and  resteth  onely  in 
M  35  H.  &  3.   ^y.  consideration  of  law.     fe]  Protection  for  the  bus-  pi  Sffl 
«g  £  »•  **-       band  shall  serve  also  for  the  wife.  L  b.  J 

4H.fr  Protection,  107. 

U*\  46  E-  3-  [/]  Albeit  the  vouchee,  tenant  by  resceit,  preier  in  aide* 

%  H*?  f  8  10  or  K8™*!1^  Dee  no  Parties  to  the  writ,  yet  before  they  appeare; 

8  H.  6. 16.'  a  protection  may  be  cast  for  them ;  because  when  the  demandant 

9  H.  6. 36.  grants  the  voucher  or  resceit,  in  judgment  of  law  they  are  made 
40  £.3. 18.  privic.  But  if  the  demandant  counterplead  the  voucher  or 
3*  E.  3*  resceit,  then  untill  it  be  adjudged  for  them,  and  so  they  privie  in 
,[°^C1*#M*  law,  a  protection  cannot  be  cast  for  them.  And  so  it  is  of  the 
14  H.  4'.  16.  garnishee,  a  protection  may  be  cast  for  him  at  the  day  of  the 
45  E.  3.  tit  returne  of  the  scire  facia**  [#]  No  protection  can  be  cast  for 
Protect.  40. 

14  E.  3.    protect.  66.    («  Ro.  Abr.  3*4.)  JVJ  «4  E.  3.  46.  47  E.  3.  5. 

6  H.  5.  5.  38  E.  3. 1.  F.  N.  B.  s8.  0.  so  R.  9.  Protect.  106.  as  H.  6.  a8. 
9H.  6.  36.  43  £.3.38-  17  E.  3. 34.  S5E.  3.43.  04  E.  3.26.  13  E.  3. 
Protect.  71.      14  E.  3.  ib.  65.  63.      so  E.  3.  ibid.  84. 

the 


(1)  A  respectable  writer,  considering  women  as  not  requisite  in  a  camp, 
thinks,  that  here  lord  Coke  mistakes  protections  for  essoins.  Barr.  on  Ant. 
Stat.  Ir.  ed.  154.  But  as  we  apprehend,  those  who  have  been  accustomed  to 
a  camp-life,  will  bear  testimony  to  the  necessity  of  each  of  the  three  capacities 
mentioned  by  lord  Coke.— [Note  205.] 
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.the  demandant  or  plaintife ;  because  the  tenant  or  defendant  can- 
not sue  a.  re-sommona*  or  a  re-attachment,  but  the  plaintife 
©nelyj.that  sued  out  the  summon*  or  attachment,  &c,  must  sue 
also  the  re-eommons  or  re-attachment.  And  so  it  is  of  an  actor 
in  nature  of  a  plaintife,  4rc«  as  die  garnishee  after  appearance, 
And  an  avowant,  and  the  li]ke,  [A]  An  officer  of  the  king's  resceit,  W7H.4«3«a. 
or  any  other  officer  in  any  court  of  record,  whose  attendance 
is  necessary  for  the  king's  service  or  administration  of  justice, 
being;  sued,  cannot  have  a  protection  cast  for  him. 

[*  ]  In  every  action  or  plea  reall  or  roixt  against  two,  where  P]  9  E-  3- 
protection  ,doih  lie,  a,  protection  cast  for  thtf  one  doth  put  the  V*0***-  *°,  Bt. 

flea  without  day  for  all.    So  it  k  in  debt,  detinue,  and  account.  %  £.'  t  ib.  77! 
iut  in  trespasse,  or  any  action  in  nature  of  trespasse,  which  is  in  13  e!  3!  ib.  70! 
law  severally  where  every  one  may  answer  without  the  other,  41  E-  3»  >b»  95* 
there  a  protection  cast  for  the  one  shall  serve  for  him  onely,  un-  4*  E.  3-  3a» 
Jess  they  joyne  in  pleading;  or.if  they  plead. severall  pleas,  and  Vh.'?'^ 
jone  venire  facias  is  awarded  against  all,  there  a  protection  cast  3  h.  4. 15. 
{or  one,  shall  put  the  plea  without  day  for  all ;  and  therefore  in  9  R.  a.  Pro- 
former  times  the  plaintife  used  to  sue  out  severall  venire  facia*  **<*•  45*  . 
jn  those  cases  for  feare  of  a  protection,  &c.  aH  6  a*^" 3* ' 

ai  H.6.41.  38  E.3.  12.  7  H.  &*i.  3$  E.  3.  Protect.  116.  4  H.  4.4.  39  £.  3. 41* 
45  E.  3. 24. 28.    1 1  E.  4. 7.    F«K«B»  aft.  K.    (11  Co.  5.  b.) 

{k~\  As  to  the  three-fold  time,  first,  a  protection  profedura  [VJ3H.  6. 
regularly  must  not  be  purchased  hanging  the  plea.  But  this  Protect.  2. 
faileth,  when  he  goeth  m  the  king's  service  in  a  voyage  royall ;  39  H-6-  39* 
and  that  is  two-fold;  either  touching  wanre,  and  that  onely  is  4l^#a3*  l% 
when  the  king  himselfe  or  his  lieutenant,  that  is  prorex  goeth;  «  H.4. 16. 
or  when  any  goeth  in  the  king's  ambassage,  jtto  negotio  regni,  or  1 1  H.4. 7. 
for  the  marriage  of  the  king's  daughter,  or  the  like,  this  is  also  7  E.  4-  27. 
called  a  voyage  royall.  But  a  protection  moraturce  may  be  pur-  fl8  **•  *j*  \  - 
chased  and  cast  pendente  placito.  tect.  56.       ~ 

10  E.  3.  54.     13  E.  3.  Amerciament,  18.    7  Co.  7, 8.  Calvin's  case.    13  R.  a. cap.  iti» 
(2  Ro.  Abr.  322.    Ante  69.  b.)    F.  N.  B.  28.  F. 

[I  ]  Regularly  a  protection  cannot  be  cast,  but  when  the  party  P  J  4  H.  6.  22. 
hath  a  day  in  court,  and  when  if  he  made  default,  it  should  save  I7  £" 3*  J6' 
his  definite.  -  Therefore  when  execution  is  to  be  granted  against  j^JJ'/ir. 
body,  lands,  or  goods,  no  protection  can  be  cast;  because  the  34E.3!ib.  124. 
aiefendant  hath  no  day  in  court.    If  a  protection  be  cast  at  the  37  E-3-  79- 
nuiprius  for  one,  if  before  the  day  in  banke  it  be  repealed  by  *9  E.  3.  Pro- 
JjmoUscitnuSi  yet  because  it  was  once  well  cast,  it  shall  save  his  x*c£  ^  t ?,' 
default;  but  it  the  protection  be  disallowed,  either  for  variance,  19  k.  3.  Pro- 
or  that  it  lay  not  in  the  action,  or  the  like,  there  it  shall  turne  tect.82. 79. 
toadefeult.  13  E.  3. 10.7a. 

9  E.  3.  21. 
3  H.  6.  55.    4  H.  6.  22.    11  H.  6. 14.     14  H.  6. 22.     21  H.  6. 10.     27  H.6. 4. 
28  H.  6.1.    35  H.  6. 58.    44  E.  3. 2. 16Y    48  E.  3.8.     7H»4-5*    14  H.  4.23. 
27  E.  3. 78. 

[t»]  If  a  man  hath  a  protection,  and  notwithstanding  plead  a  [m]  22  E.  3. 4* 
flea,  yet  at  another  day  of  continuance  after  that  a  protection   16  E.  3.  Pro- 
may  be  cast;  so  at  a  day  after  an  exigent ;  but  after  appearance  V^IS4?*  i& 
be  cannot  cast  a  protection  in  that  tenne,  untill  a  new  continu-  ^  E<  3.  Xmcr- 
£nce  be  taken*  ciament,  18. 

34  E.  3.  Protection,  123. 

Thirdly 
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l*V 39  H.  6- 39-  [*)  Thirdly,  no  protection,  other  profecturee  or  nwratvras 
vi2L  rL  «8'  1*  *n*M  tndure  longer  than  a  year*  and  a  day  next  after  the  teste  or 
^'^dtteofit  And  bo  it  isof  an  essoi^ne  de  service  ie  roy.  Ifa 
Grand  cape,'t6.  protection  bear  feate  7.  die  Jonusmi,  and  have  allowance  pn» 
(Port.  164.  *>•)    *»o  oiiao,  the  re-summons,  re-attachment,  or  re-garnishment* 

may  be  sued  8.  Januoru  the  next  yeare ;  and  yet  that  is  toe  last 
day  of  the  yeare. 

And  where  Britton,  treatingof  an  easoigne  beyond theGrocum 

[0]Brit.fbU8af  sea,  in  a  pilgrimage,  &c.  safeh  thus,  [o]  ascun  gent  nequident  st 

183,  &  t8o.        purckasent  nos  lettres  de  protection  patents  durable  a  un  an,ou  a 

*&  m! J     *  o«  a  3  fl«#,  H  jalameyns  font  attorneys  generals,  attsi  per  net 

^*   *  *    letters  patents:  etceuxjont  bien  et  saganent,  car  nul  grand  sekf> 

nior,  ne  chivalier  de  nostre  realmet  ne  doUprender  chcmyn  sauns 
nostre  conge,  car  issent  poet  le  realme  remainer  disgamy  dejbrt 
genie* 

Three  things  are  hereupon  to  be  observed.  First,  that  tin* 
wan  a  protection  of  grace,  whereof  more  shall  be  said  hereafter. 
Secondly,  that  it  was  for  the  safetie  of  the  great  men  of  the  realme, 
and  that  they  should  make  general  attornies,  so  as  no  actions  or 
suits  should  be  thereby  staid.  Thirdly  (by  the  way),  that  great 
men  could  not  passe  out  of  the  realme  without  the  king's  licence. 
[p]  i  E.  3. 15.     [p]  A  protection  mated  to  one,  Ac.  untill  he  be  returned  from 

Scotland,  was  disallowed  for  the  incertaintie  of  the  time, 
y]  7  Co.  8.  [0]  To  the  fourth,  the  protection,  as  well  meratura  as  pro- 

^alviu's  case.  Jtcturee,  must  be  regularly  to  some  place  out  of  the  realme  of 
F  N  4R*%  England,  and  that  must  be  to  some  certaine  place,  aa  super  salvd 
C.g!h!  3  *       custodid  Calicut,  Sfc.  and  not  to  Carlisle  or  Wales,  which  an? 

7  H.  4. 14.         within  the  realme,  or  to  the  like.    But  it  may  be  to  Ireland  or 
19  H.  6. 35.        Scotland,  because  they  are  distinct  kingdomes;  or  to  .Colics, 

ha  9  <i4?itftesft«,  or  the  like.  But  a  protection  quia  moratur  super 
2 V.  9  Rot.  ahum  mare,  will  not  serve,  not  onely  because  (as  some  thinks) 
Parliament, '  that  ntare  non  moratur,  but  for  the  incertaintie  of  the  place,  and 
an.  si.  a*  E.4.  for  that  a  great  part  of  the  sea  is  within  the  realme  of  England* 

Protect.  18. 

8  R.  a.  ibid.  1 95.    1 1  H.  4. 57.    Regiat  Judic  14.    36  H.  6.  tit.  Protect.  97. 
6  R.  9.  ibid.  14.    Regiat.  orig.  88.  avpe. 


e 


[r]  Bract  E.  5.  .      [r]  To  thefifth,  in  some  actiona protections  shaD  not  be  allowed 

139*  140.  Dy  ^  common  law ;  and  in  some  actions  they  are  ousted  by 

Fkt.ih'o.cal  *ct  of  P**ameiit.    Actions  at  the  common  law,  as  all  actions 

7,  8,  &c '  that  touche  the  crowne,  aa  appeales  of  felony,  and  ap» 

14  E.  3.  Pro-  peales  of  mayhem.    [«]  So  *3-  where  the  king  is  sole  ["151 J 

tect  109.  partie,  no  protection  is  to  be  allowed  ;  in  like  manner  [_  a.  J 
10  E  ?  lb  78*"  ,n  a  decies  tantum,  where  the  king  and  the  subject  are 

33  e!  3'  lb.  99I  plaiDtifes ;  but,  in  late  acts  of  parliament,  protections  in 


91  E.  3. 13.        actions  are  expresly  oasted.     A  protection  may  be  cast  against 

V]  10  H.  6.        the  queene  the  consort  of  the  king.     Post.  133.  b.  Sect.  200. 
rotect.105. 


[0  39  H.  6. 39.  [f]  In  a  writ  of  dower  unde  nihil  habct,  no  protection  is  al- 
43E.3.6.&39.  Iowable,  because  the  demandant  hath  nothing  to  live  upon. 
F7  N  B " '  8  Otherwise  it  is  in  a  writ  of  right  of  dower.  Likewise  in  a  quart 
17  E,  3.  93.  impedity  or  assise  of  darreine  presentment,  a  protection  lieth  not, 
4  Co.  35.  for  the  imminent  danger  of  the  laps.    Neither  lieth  a  protection 

Bozom'acaae.  in  assise  of  novel  disseisin ;  because  it  is  Jestinum  remedhtm,  to 
fo™  39,^40      restore  *o  disseisee  to  his  freehold,  whereof  he  is  wrongfully  and 

(9  Ro.  Abr.  395,  396.)  Without 
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without  judgement  disseised,     [u]  In  a  quare  non  admisit,  a  M  13  E.3.  tit. 
protection  is  not  allowable,  because  it  is  grounded  upon  the       p0110.1?'^" 

quare  impedit ;  and  the  like  in  a  certificate  upon  an  assise  for  ** e,  f. Yb.  1  i£l 
the  like  reason  ;  et  sicde  simMbus.  A  protection  <juia  prqfecturus 
is  not  allowable  (as  hath  beene  said)  in  any  action  commenced 
before  the  date  of  the  protection,  unlesse  it  be  in  a  voyage  royalh 

[u>]  An  infant  is  vouched,  and  at  the  pluries  venire  facias,  a  M  19  E.  a.  . 

protection  was  cast  for  the  infant;  and  disallowed,  because  his  Protect,  in. 

age  must  be  adjudged  by  the  inspection  of  the  court.  3aE.3-ibid.54. 

[x]  By  act  of  parliament  no  protection  shall  be  allowed  in  M  fl3  H.  8. 

an  attaint  (but  at  the  common  law  a  protection  for  one  of  the  £  3*    34  E*  I* 

petite  jiiry  had  put  the  plea  without  day  for  all);  nor  in  an  ^H.^.^lf  " 

action  against  a  gaoler  for  an  escape ;  nor  for  victuals  taken  or  iKi.  cap.  8.- 
bought  upon  the  voyage  or  service ;  nor  in  pleas  of  trespasser 
or  other  contract  made  or  perpetrated  after  the  dare  of  the 
same  protection. 

[y]  In  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied,  [y]  ai  E.  3. 34. 

the  plaintife  sued  a  scire  facias  against  the  conusee,  for  whom  a  31  E-  3- 

protection  was  cast,  and  the  court  examined  the  age  of  the  !  jfT  o7" 

plaintiffe,  and  by  inspection  adjudged  him  within  age,  and  re*  35  h.  6  43. 46. 

corded  the  same,  and  then  allowed  the  protection ;  and  this  can  8  E.  4. 8. 

be  no  mischiefe  to  the  plaintife :  whereupon  it  followeth,  that  *7  E.  3*  *«•  „ 

albeit  the  plaintife  dyeth  afterwards  before  the  fine  be  reversed,  *3  **•  3* 

yet,  after  his  age  adjudged  and  recorded,  his  heire  shall  in  that  (Post^o'sa'b. 

case  reverse  the  fine  for  the  nonage  of  his  ancestor,     [a]  And  Mo.  78. 189.' 

so  it  was  resolved  in  the  case  of  Kekevoiche  (1)  in  a  writ  of  error  Cro.  Jam.  330.) 

brought  by  him,  by  the  opinion  of  the  whole  court  of  the  king's  MEMc|i.i«.Ja# 

bench.    Otherwise  it  is  if  the  plaintife  dyeth  before  his  age  ^SSl  Btu  h 
inspected.  D* 5 

[6]  Note,  in  judiciall  writs  which  are  in  nature  of  aetions,  (SjS1^* 

where  the  partie  hath  day  to  appeare  and  plead,  there  a  prot  F|eta  i^^.ia; 

tection  doth  lie ;  as  in  writs  of  scire  facias  upon  recoveries,  fines,  40  R3. 18. 

judgements,  &c.    Albeit  by  the  statute  of  JV.  2,  essoignes  and  48  E.3. 18,  1$ 

other  delayes  be  ousted  in  writs  of  scire  facias,  yet  a  protection  37  H.  6. 3a. 

doth  lie  in  the  same.   So  it  is  in  a  quid  Juris  clarnat,  and  the  like.  **  y  **  l£m 

But  in  writs  of  execution,  as  habere  facias  seisinam,  elegit,  execu-  47  e.  3 "  5." 

thm  upon  a  statute,  capias  ad  satisfaciendum,  ferijacias,  and  the  17  E.  3. 68. 

like,  there  no  protection  can  be  cast  for  the  defendant ;  because  >4  E-  3- 

be  hath  no  day  in  court,  and  the  protection  extendeth  onehr  ^°tect-64* 
ad  placita  et  querelas,  and  must  be  allowed  by  the  court,  which      * a*  °*^'  ^# 
cannot  be  but  upon  a  day  of  appearance. 

[c]  In  a  writ  of  disceit  brought  against  him  that  obtained  and  M  ao  E.  3* 
cast  a  protection  upon  an  untrue  surmise  in  delay  of  the  plaintife,  Protect.  83- 
that  protection  is  allowable.    In  an  action  brought  upon  the 

statute  of  labourers  a  protection  doth  lie,  et  sic  de  simiiibus. 

[d]  To  the  sixth,  no  writ  of  protection  can  be  allowed,  unlesse  [df]  35  H.  6.  a, 
it  be  under  the  great  seale,  [*]  and  it  is  directed  generally.  Artie,  super. 

Cart.  6. 
46  E.  3.  Petition,  19.  [*]  *  Co.  17.  Lane's  case.    8  Co.  68.  Trollop's  case, 

ao  H.  6.  25.    s  E.  4.  4.    38  H.  6.  23. 

\e]  To  the  seventh,  the  courts  of  justice,  where  the  protection  W  43  E.  3. 

is  cast,  are  to  allow  or  disallow  of  the  same,  bee  they  courts  of  ™t*ct  96. 

record 


(1)  S.  C.  Mo.  844. 
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J/]  ti  E.  4.18. 


[&]  44  E.  3.1ft, 


record  or  not  of  record,  and  not  the  sberife,  or  any  other  officer 
or  minuter. 

[y]  To  the  eighth  the  protection  may  be  cast,  either  by  any 
stranger,  or  by  the  partie  himselfe.    An  infant  feme-covert,  a 
monke,  or  any  other,  may  cast  a  protection  for  the  tenant  or 
defendant.    And  this  difference  there  is  when  a  stranger  casteth 
If  ]  $8  H.  0.  «$.   it,  and  when  the  tenant  or  defendant  casteth  it  himselfe ;  [g]  for 

the  defendant  or  tenant  casting  it,  he  must  shew  cause  wherefore 
he  ought  to  take  advantage  of  the  protection ;  but  an  estranger 
neede  not  shew  any  cause,  but  that  the  tenant  or  defendant  is 
here  by  protection. 

[k]  As  to  the  ninth,  a  protection  may  be  avoyded  three  manner 
of  wayes.  First,  upon  the  casting  of  it  before  it  be  allowed. 
Secondly,  by  repeale  thereof  after  it  be  allowed,  (s)  By  dis* 
allowing  of  it  many  wayes ;  as  for  that  it  lieth  not  in  that  action, 
or  that  he  hath  no  day  to  cast  it,  or  for  materiall  variance  be* 
tweene  the  protection  and  the  record,  or  that  it  is  not  under 
( f]  13R.ft.c16.  the  great  seale,  or  the  like,  [f]  Thirdly,  after  it  be  allowed,  by 
iV?  **■*!*'       Innotescimus ;  as  if  any  tarry  in  the  country  without  going  to 

the  service  for  which  he  was  retained  over  a  convenient  time 
after  that  he  had  any  protection,  or  repaire  from  the  same  service 
upon  information  thereof  to  the  lord  chancellor,  he  shall  repeale 
the  protection  in  that  case  by  an  Innotescimus.  But  a  protection 
shall  not  be  avoyded  by  an  averment  of  the  partie  in  that  case, 
because  the  record  of  the  protection  must  be  avoyded  by  matter 
of  as  high  nature. 

40  E.  3.    Protect.  80.    34  E.  3.  ib.  1 19. 


7  H.  6.  *s. 
ft«  H .  0. 50. 
30  H.  0.  3. 
19  H.  6.  35. 
fti  E.  4.  so. 
1  H.  6. 0. 
4s  E.  3.  9. 
44  G.  3.  ft. 
39  E.  3.  4. 


M44E.3.4- 
ltt.  47E.3.0. 

84  B.  3. 

Protect.  119. 

«8  H.  6.  3. 

34  H.  6.  as. 

30  H.  6.  3. 

3ft  H.  6. 4. 


[(]  Regittrum 

a8i.  b. 

F.  N.  B.  98.  B* 


[k]  £*»  There  is  a  clause  in  the  protection  to  this  ["13171 
effect:  praseniibus  minimi  valituris,  si  continent  ipsum,  I  k  j 
Sec.  h  custodia  castri  pradicti  recedere.  Or,  st  contingat 
iter  illud  non  ampere,  vel  infra  ilium  terminum  a  pariUms  trans* 
marinis  redire*  Whereupon  there  be  two  conclusions  to  bee 
observed. 

First,  that  though  the  protection  be  allowed  by  the  court  for 
a  yeare,  yet  if  it  be  repealed  by  an  Innotescimus,  that  the  re* 
sommons  or  re-attachment  shall  be  granted  upon  the  repeale 
within  the  yeare ;  for  the  protection  that  was  allowed  had  the 
said  clause  in  it.  And  of  that  opinion  be  our  later  bookes ;  and 
the  repeale  by  Innotescimus  should  serve  for  little  purpose,  if  the 
law  should  not  be  taken  so. 

Secondly,  that  albeit  he  that  had  the  protection,  either  moratura 
or  prqfectura,  returne  into  England,  and  haply  be  arrested  and 
in  prison,  yet,  if  he  came  over  to  provide  munition,  habiliments 
of  wane,  victuals,  or  other  necessaries,  it  is  no  breach  of  the  said 
conditional!  clause,  nor  against  the  act  of  13  Richard  a.  cap.  16, 
for  that  in  judgement  of  Taw  comroing  for  such  things  as  are  of 
necessity  for  the  maintenance  of  the  warre,  moratur  according 
to  the  intention  of  the  protection  and  statute  aforesaid.  Ana 
thus  much  of  the  two  first  protections,  cum  clausula*  vokunus,pro- 
Jectura  and  moratura. 

[/]  As  to  the  third  protection  cum  clausula1  volumus,  the  king 
by  his  prerogative  regularly  is  to  be  preferred  in  payment  of 

his 


(2)  The  sense  requires  thirdly  here  \  and  that  where  thirdly  is,  it  should 
bejourthly.    But  the  print  in  the  former  editions  is  as  we  have  given  iu 


L.2.  C.  11.  Sect.  199.      Of  ViJIenage.  [131.  b. 

his  duty  or  debt  by  hi*  debtor  before  any  subject,  although  the  33  H.  6.  c.  99. 
king's  debt  or  duty  be  the  latter ;  and  the  reason  hereof  is,  for  »n  the  preamble 
that  thesaurus  regis  est  fundament vm  belli,  etfirmamentum  pads.  Execution,  38. 
(1)  And  thereupon  the  law  gave  the  king  remedy  by  writ  of  pro-  16  E.  3. 
tection  to  protect  his  debtor,  that  he  should  not  be  sued  or  ibid.  56. 
attached  untill  he  paid  the  king's  debt.    But  hereof  grew  some  a7  E-  3-  88.  b. 
inconvenience,  for  to  delay  other  men  of  their  suits,  the  king's  i  Elix  I>ier  107. 
debts  were  the  more  slowly  paid.    And  for  remedie  thereof  [in]  Rot.  Pat. 
it  is  enacted  by  the  statute  of  25  jB.  3,  that  the  other  creditors  97  £.  3.  part.  1. 
may  have  their  actions  against  the  king's  debtor,  and  proceed  to  >"•  a* 
judgement,  but  not  to  execution,  unlesse  he  will  take  upon  him  M  a5  E-  3- 
to  pay  the  king's  debt,  and  then  he  shall  have  execution  against  (c^'cha.  380, 
the  king's  debtor  for  both  the  two  debts.  390.  Hob,  115.) 

This  Kind  of  protection  hath  (as  it  appeareth)  no  certaine  time 
limited  in  it.    But  in  some  cases  the  subject  shall  be  satisfied 
before  the' king ;  [n]  for  regularly  whensoever  the  king  is  inti-  [n]  41  E.  3. 15. 
tied  to  any  tine  or  duty  by  the, suit  of  the  party,  the  party  shall  »7  E.  3-  73* 
be  first  satisfied  as  in  a  aeries  tantum.     Apd  so  if  in  an  action  29E^'3'i3* 
of  debt  the  defendant  denie  his  deed,  and  it  is  found  against  4     4*     * 
him,  he  shall  pay  a  fine  to  the  king,  but  the  plaintife  shall  be 
first  satisfied ;  and  so  in  all  other  Eke  cases.    And  so  it  is,  in 
bills  preferred  by  subjects  in  the  star-chamber,  there  costs  and 
dammages  (if  any  be)  shall  be  answered  before  the  king's  fine, 
as  it  is  daily  in  experience. 

The  fourth  protection  cum  clausula  volumus  is,  when  a  man 
sent  into  the  king's  service  beyond  sea  is  imprisoned  there,  so 
as  neither  protection  profecturce  or  moraturce  will  serve  him ; 
and  this  hath  no  certaine  time  limited  in  it;  [o]  whereof  you  P»]Re«ift.sBpe. 
shall  reade  at  large  in  the  Register, .  and  F.  N.  B.  *• N*  *• a8- c- 

[p]  Now  we  are  at  length  come  to  protections  cum  clausula  j>]  Vide  7  Co. 
nolumus ;  all  which,  saving  one,  are  of  grace,  and,  as  hath  beene  8,  9«  Covin's 
said,  are  imply  ed*  under  the  generall  protection;  for,  as  Ffa-  case.Ant.130  a. 
herbert  saith,  every  loyall  subject  is  in  the  king's  protection.    Of 
these  protections  of  grace,  you  shall  not  read  much  in  our  yeare 
books,  because  they  stayed  no  actions  or  suites,    [q]  Of  the  M  RegUt.  380. 
divers  formes  of  these  you  shall  reade  at  large  in  the  Register,  and  «c- F-  N"T^*519, 
F.  N.  B.  which  were  too  long  and  needlesse  to  be  here  recited,     p  q '^  Je  j^. 

The  protection  cum  clausula*  nolumus,  that  is  of  right,  is,  that  ter,s8o.'  Statut. 
every  spiritual  1  person  may  sue  a  protection  for  him  and  his  de  14E.  3. 
goods,  and  for  die  fermors  of  their  lands  and  their  goods,  that  F.  N.B.  30.  A. 
they  shall  not  be  taken  by  the  king's  purveyor,  nor  their  car-  2  Io8t*  * 
riages  or  chattels  taken  by  other  ministers  of  the  king,  which 
writ  doth  recite  the  statute  of  14  E.  3. 

Of  these  protections  I  cannot  say  any  thing  of  mine  owne 
experience ;  for  albeit  queene  Elizabeth  maintained  many 
warres,  yet  she  granted  few  or  no  protections ;  and  her  reason 
was,  that  he  was  no  fit  subject  to  be  imployed  in  her  service 
that  was  subject  to  other  men's  actions,  lest  she  might  be 
thought  to  delay  justice  (2). 

Sect. 


(1)  See  ante  30.  b. 

(3)  Since  lord  Coke's  time  protections  have  fallen  wholly  into  disuse  ;  lord 
Cutte,  a  famous  officer  in  the  reign  of  William  the  third,  being  the  last  person 
indulged  with  one,  of  whom  our  Reports  take  notice.  3  Blackst.  Comm. 
8th  ed.  289,  and  3  Lev.  332.  However,  it  is  still  usual  in  acts  of  parliament 
to  guard  against  the  use  of  protections  in  suits,  to  which  persons  acting  under 
the  authority  of  the  legislature  are  parties. — [Note  206.] 

Vol.  I.  Mm 
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Sect  200. 

HHHE fifth  is,  where  a  man  is  entred  and  professed  in  religion.  If  such 
■*  a  one  sue  an  action,  the  tenant  or  defendant  may  shew,  that  such  a  one 
is  entred  into  religion  in  such  a  place,  into  the  order  of  Saint  Benet,  and 
is  there  a  monke  professed,  or  into  the  order  of  friers,  minors  or  preachers, 
and  is  there  a  brother  professed,  and  so  of  other  orders  ofreHgunt,  frc. 
and  ashe  judgement  if  he  shall  be  answered.  And  the  cause  is  this ;  that 
when  a  man  entreth  into  religion,  and  is  professed,  he  is  dead  in  the  law, 
and  his  sonne,  or  next  cousin  incontinent  shall  inherit  him,  as  well  as 
though  he  were  dead  indeed*  And  when  he  entreth  into  religion,  he  may 
make  his  testament,  and  his  executors ;  and  they  may  hatie  an  action  of 
debt  due  to  him  before  his  entry  into  religion,  or  any  other  action  that 
executors  may  have,  as  if  he  were  dead  indeed.  And  if  that  he  make  no 
executours  when  he  entreth  into  religion,  then  the  ordinary  may  commit 
the  administration  of  his  goods  to  others,  as  if  he  Were  dead  indeed. 

[a]  Brtct.lib.  &.  "fiNTXEDsmd  professed  in  reUgum."    [a]  fc*  It  rj  3cil 

jo.  414.  4*i.  •"  »  to  be  observed,  that  a  man  doth  enter  into  I          J 

Ik  »T"  Fteia,  "Kg*011  at  **■  A***  comming,  and  Hveth  tinder  obe- 

Jib.  6. 0.41 .  dience ;  but  he  is  not  professed  till  a  yeare  be  past,  or  some 

6  fi.  s.  tit.  time  of  probation.  And  he  is  said  to  be  professed,  when  he 
Noo«biL  *6.  lyitii  taken  the  habit  of  religion,  and  vowed  three  things,  obe- 
a  H  6  ^u.  d»ence>  wflftill  poverty,  and  perpetual  chastity.    And  therefore 

I  £.  3.  9.  *         our  author  saith  here,  entred  and  professed* 

7  H.  4.  *. 

Doct.  &  Stud.  «  Jnto  the  order  of  friers,  minors  [b],  or  preachers."  It  ap- 
J4i    **\^  6 '    Pe*re*n  m  our  hookes,  that  of  friers  there  were  foure  orders,  vix. 

II  £Tib.tt|07.  B>iaors,  augustins,  preachers,  and  carmelites ;  and  thejrands- 
(Post.  136.  a.)'  cani,  capuohini,  ana  observantes,  are  included  under  the  title  of 
[/>]  4  H.  4.01.17.  minors ;  and  they  were  called  observants,  because  they  be  not 
*5  H.  8.  ca.  12.  conventuall  or  loyned  together  in  a  brotherhood,  but  live  sepa- 
rately, and  bind  themselves  to  observe  more  strictly  die  rites  of 

[c]  Brtcttti,  their  order  [c]  dim  quis  semd  se  rdtgioni  conhderit,  remtnciett 
to.  4«i.  b.  omnibus  qua  s&culi  sunt,  habitA  distinctions,  utrHtn  htriritum  pro- 

bationis  susceperit,  vel  habiium  prqfessionis. 


I 


"  He  is  dead  in  the  law"  Cmlker  mortuus,  or  mortuu*  satwlo. 
d]  Bracton,  [d]  There  is  a  death  to  deede,  and  there  is  a  civiH  death,  or  a 
».  30 1 .  4*6.  death  in  law,  mors  cvoilis  and  mors  naturalis,  as  here  it  appeareth ; 
^50^51.°  *  *°^  therefore  to  oust  all  scruples,  leases  for  life  are  ever  made 
Fieta,  lib.  6.  during  the  naturall  life,  &c.  ( l ).  If  the  father  eater  into  religion, 
ca.  41.  then  shall  his  sonne  and  heire  have  an  assise  of  mordaiicester, 

[«]  F.N.B.  196.  and  the  writ  shall  say,  [e]  Si  W. pater,  fyc  diequoobOt  habiium 
5  £.  4. 3.  religionis  assumpsit,  in  quo  habitu  professusjuh,  ut  dicfaur. 

*  As 


4^MW>>MW*«Mi»^«ta 


(1)  See  ace.  2  Co.  48.  b,  Blackst.  Coram.  8th  ed.  v.  1.  p.  13a.  v.  *.  111. 
But  by  lord  Coke's  observing  here,  that  natural  is  added  to  oust  *Usorxrde*,  It 
teems  as  if  he  did  not  conceive  it  to  be  absolutely  necessary.— [Note  «07-J 
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[13271      '*&uA*mM  at  though  he wre  dead indeed:'  But  yet 
k  J  to  three  purposes,  profession,  that  is,  the  civill  death, 
hath  not  the  effect  el'  a  natural)  death. 


is  cwrfll  death  shall  never  derogate  from  hi*  owne  grant, 
nor  be  any  mean  to  aroid  it.     And  therefore  if  tenant  in  taile 
maketh  a  feoffment  in  fee,  and  entreth  into  religion,  his  issue 
stall  have  no  ibrmedon  during  his  life ;  because  that  should  be  in  (F.N.R.  15a.  F.) 
derogation  of  his  own  grant,  and  be  a  meane  to  avoyd  the  same. 

[f]  Secondly,  it  shall  never  give  her  availe,  without  whose  \f]  3*  E«  *• 
consent  he  could  not  have  entred  into  religion,  and  therefore  """"'  *7& 
his  wife  after  his  civill  death  shall  not  be  indowed,  untill  his  ^oi^I)  „. 
aaturaH  death.     But  if  the  wife,  after  her  husband  hath  entred  33  E.  3. ' 
hate  religion,  alien  the  land  which  is  her  owne  right,  and  after  Entrecongt,£t. 
her  husband  is  deraigned,  the  husband  may  enter  and  avoid  the  ^t  £.  4. 14. 

•  -  -a        ■  /  (Ante  35.  b.) 


Thirdly ,  it  shall  not  worfce  any  wrong  or  prej  udice  to  a  stranger 
that  hath  a  former  right ;  and  therefore  if  the  disseisor  entreth 
into  religion,  and  is  professed,  so  as  the  land  descends  to  his 
heire,  yet  this  descent  shall  not  telle  the  entrie  of  the  disseisee. 

[r]  A  woman  cannot  be  professed  a  uunne  during  the  life  of  [g]  5  E.  4. 3. «. 


her  husband.     But  some  do  nold  a  dnrersitie  [k  ]  that  ante  carna*  [/»]  1  e  H.  6. 33, 
lem  copnlam,  the  husband  or  wife  may  eater  into  religion  without  per  Jorjenc 


any  consent,  but  post  camalem  copulam  neither  of  them  can 
without  consent  of  the  other. 

[i]  But  if  a  man  holdeth  lands  by  knights  service,  and  is  pro-  [*]  31  jE-  8- 
rested  in  religion,  his  heire  withinage,  he  shall  be  in  ward.    [41  If  P^110"^'  *9' 
I  be  disseised,  and  my  brother  releaseth  with  warranty,  and  is  Warranty,  71. 
professed  in  religion,  and  the  warranty  descendeth  upon  me,  Vid.the  Chapter 
this  warrantie  shall  binde  me ;  because  I  am  his  heire,  and  such  of  Warranty, 
inheritance  as  my  brother  had  shall  descend  upon  me.  Sect.t 

[/]  And  if  one  joyntenant  be  professed  in  religion,  the  land  m^3^*. 
shall  survive  to  the  other.    If  a  man  or  woman  be  professed  in  Judgra.  263. 
reunion  in  Normandie,  or  in  anie  other  foraine  part,  such  a  pro*  (fo§t.  x8i.  b.) 
fession  shall  not  disable  them  to  bring  any  action  in  England, 
because  it  wanteth  triall ;  but  they  must  be  professed  in  some 
house  of  religion  within  this  nealme,  for  that  may  be  tried  by 
the  certificate  of  the  ordinarie,  so  as  of  foraigne  professions  the 
eoiDmon  law  taketh  no  knowledge  (1).    £m]  And  yet  in  some  M  10E.fr  511. 
case  one  that  is  professed  in  religion  within  the  realms  shall   ' 4  E*  ?*     Qm 

t  -^.-  f    '*  m.     i_  j  A  t  u     v  Executor*,  87. 

have  an  action ;  as  if  toe  be  made  an  executor,  or  if  he  be  an  g  H  7  a&# 
administrator,  he  shall  maintaine  an  action,  not  in  bis  owne  aiH.6. 30. 
rfght,  but  in  right  of  the  dead.  3  H- 6-  *4- 

[n]  If  a  monke  be  made  a  bishop,  or  a  parson,  or  a  vicar,  he  [«]  44  E.  3. 9* 
shall  have  an  action  concerning  his  bishopricke,  parsonage,  or  Nonabiiitjr,  3. 
vicarage,  eteicde  sinulibus.  14    •   •  1  • 


[e]  And  if  a  monke  be  former  of  die  kinge,  yielding  a  rent,  [0j  a  jj.  4. 7.  * 

he  snail  have  an  action  concerning  that  forme.     And  albeit  8  H.  5.  & 

Littleton  speaketh  generally  of  one  that  is  professed  in  religion,  7  E* 4"  3°- 

yet  must  it  not  be  understood  of  the  soveraigne  or  head  of  the  *J  g  •  viil  10 

religious  house,  as  of  the  abbot,  prior,  or  the  like ;  (*]  for  albeit  &  Nonability,  p. 

49  E.  3.  4.        (*]  Bract.  fo.  415, 416. 419.       Mir.  c.  a.  *ect.  14.  14  U.  4.  37.  b. 
a  M.7.  aflw      Vtd.  Sect.  996.      14  E.  4.  36. 

they 

4  Prcbmbtyuctw*  71 8, 735, 73a,  &  737  ;  otthtrc  UMetm  Uacho  that  warranty  dtteendt 
aUoayt  to  the  heir  at  common  law. 


(1)  See  ante  3.  b.  n.  7.  to  which  add  the  arguments  in  the  case  of  Thornly 
and  Fleetwood,  1  Stra.  347.   Com.  307.   10  Mod.  113. 356. 406.   9  Mod.  54. 

M  M  2 
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they  be  professed  in  religion,  yet  by  the  policie  of  the  law,  they 
are  persons  able  to  purchase,  and  to  implead  and  to  be  impleaded, 
to  sue  and  to  be  sued,  for  any  thing  that  concernes  the  house 
of  religion  ;  for  otherwise  the  house  might  be  prejudiced,  and 
other  men  also  of  their  lawful  actions.  And  this  is  the  ancient 
[  p]  Mir.  obi  law  of  England,  as  it  appeareth  in  these  words,  [p]  des  biens  des 
*op(**  gents  de  religion  appent  taction  al  chiefe  en  son  nosme pur  luy  et 

son  covent.     But  what  if  a  monke,  &c.  were  beaten,  wounded,  or 

imprisoned,  &c.  doth  the  law  give  no  remedie  therefore  ?     Yes, 

[q]  sa  Ass.  87.    verily  ;  [q]  for  in  that  case  the  abbot  and  the  monke  shall  joyne 

a  t  E.  3.  4 1 ,  42.    in  hq  action  against  the  wrong  doer ;  and  if  the  writ  be  ad  damnum 

37  H.  6  Y  ip*ius  prions,  the  writ  is  good ;  and  if  it  be  ad  damnum  ipsorum9 
3*  H.  6. 36.  it  is  good  also.  Also  if  a  monke  be  by  conspiracie  falsely  and 
Bract.  1. 5.  f.4 16.  maliciously  indicted  of  felony  and  robberie,  and  afterwards  is 
4«o.  13E.  3.  lawfully  acquitted,  his  soveraigne  and  he  shall  joyne  in  a  writ 
aaE*61*  °^  con8P>racy  a,M*  the  like.    And  where  Littleton  speaketh  of 

38  H.  6. 7!  b.  a  man  "iat  *8  professed  in  religion,  the  same  law  is  of  a  nunne, 
«4  e.  3.  34.  b.     sanctimonialis,  mutatis  mutandis. 

46.    7  H.  a.  [r]  A  wife  is  disabled  to  sue  without  her  husband,  as  much  as 

ftiooabilitie,3.9.  a  monke  is  without  his  sovereign ;  and  yet  we  read  in  books  that 
Brt  766*  m  some  cases  a  wife  hath  had  abilitie  to  sue  and  be  sued  without 

[t]  a  H.  4.  f.7. a.  ner  husband :  [s]  for  the  wife  of  sir  Robert  Belknap,  one  of  the 
(1  Bulstr.  140.  justices  of  the  court  of  common  pleas,  who  was  exiled  or  ba- 
Mo.  7. 666.851.  nished  beyond  sea,  did  sue  a  writ,  in  her  owne  name,  without 
*H°;  *"P'  her  husband,  he  being  alive ;  whereof  one  said,  ecce  modo  mirum, 

*'  qubdjbemina  Jert  breve  regis,  non  nominando  virum  conjunctum 

robore  legis. 
[«]  10  E.  3.  53.         [/]  King  Edward  the  third  brought  a  quare  impedit  against 

the  lady  of  Maltravers ;  and  she  pleaded,  that  she  was  covert  of 
baron  ;  whereunto  it  was  replyed  for  the  king,  that  her  husband 
the  lord  Maltravers  was  put  in  exile  for  a  certaine  cause ;  and 
she  was  ruled  to  answer, 
[u]  1  H.  4.  i.b.       M  King  Henrie  the  fourth  brought  a  writ  of  ward  against 

Sibet  B.  who  pleaded,  that  she  was  covert  baron,  &c.  whereunto 
it  was  replied  for  the  king,  that  her  husband  for  a  crime  that 
he  had  committed  against  the  king  and  the  peeres,  was  relegate 
or  exiled  into  Gascoigne,  there  to  remaine  untill  he  obtained  the 
king's  grace:  and  Gascoigne  chiefe  justice,  ex  assensu  sociorum 
awarded  that  she  should  answer. 

Sir  Tho.  Egerton,  lord  chancellor,  in  his  argument 
which  he  published  apart  by  himselfe  in  t9*  Calvin  %  Fj  3371 
case  de  post  natis  demanded  what  former  presideut  I  "J 

there  was  for  the  warrant  of  the  lady  Belknap's  case  in 
2  H.  4. 7.  (1 )  which  occasioned  me  to  search,  and  upon  search  I 
found,  that  the  like  judgment  had  been  given  before  at  the  pariia- 
PK  in  Parliam.     nient  holden  in  Crast.  Epiph.  an.  1 9  Edxc.  1 .  where  the  case  was, 
19  £.  1 .  that  Thomas  of  Weyland  being  abjured  the  realme  for  felony  in 

the  yeare  before,  Margeriede  Most  his  wife,  and  Richard  sonne 
of  the  said  Thomas,  exhibited  their  petition  of  right  unto  the  par- 
liament, for  the  manor  of  Sobbir,  wherein  her  husband  had  but 
an  estate,  for  life  joyntly  with  her,  and  the  inheritance  in  Richard 
the  son  by  fine.  The  earle  of  Gloucester,  lord  of  the  fee,  (who, 
claiming  the  land  by  escheat,  had  taken  the  possession  thereof) 
.  alledged,  quod  nonfuitjuri  consonum,  quod  atiquajbemina  intraret 

in 


(1)  See  Ellesm.  Argum.  in  the  case  of  the  post  nati.  56. 
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«»  aliquot  terras  vivente  tnarito  suo,  eb  quod  prcefatus  Thomas 
abjuravit  regnum,  et  adhuc  vivit ;  et  assent  idem  comes  nunauam 
hujusmodi  casum  accidissef  et  inde  petit  post  multas  allegations, 
quod possit  pradictum  manerium  tenere  ut  esckaetam  suam.  Super  Note  the  an- 
^peripmmdominumre^empra?ceptumJuit,quMtamjusticsuide  j"11  t"«Jlof 
utroque  banco  quhm  eaten  de  regno  suo,  tarn  mtlites  quam  servientes  ^  j  ™  *  «"»««« 
in  legibus  et  consuetudinibus  Anglue  experti,  mandarentur,  quod 
euent  coram  rege  et  ejus  consilio,  Sfc.  ad  certiorandum  ipsum  regem, 
qualiter  et  quomodo  in  casu  isto  Juerit  procedendum,  et  qualiter 
tmporibus  prceteritis  etantecessonim  suorum  incasibusconstmilibus 
fan  consuevit,  et  interim  scrutantur  recorda  de  consimilibus ;  ubi  The  great  au- 
recitnatur  duo  vel  tres  consimiles  casus.    Et  quia,  licet  prius  non  thority  of  judi- 
videbatur  aUquibus  Juri  consonum  Juisse,  aubd  uxor  in  vita  viri  C,*J PBCor*1 
secundum  sandamecclesi^m^qualUercunqueaeliquisset  quoad  forum  M    prece 
regium  non  posset  nee  deberet  £  viro  suo  separari9  et  sic  quicquid 
foret  in  possessione  uxoris  converteretur  in  potestatem  viri  sui,  et 
hoc  manifeste  imminueret  contra  consuetudinem  regni ;  et  etiam 
quia  quidam  dubitabant,  quod  de  possessionibus  et  bonis  uxoris  vir 
possit  aliqualiter  sustentari :  tamen  coram  consilio  domini  regis, 
vooutis  thesaurar  et  baronibus  etjusticiariis  de  utroque  banco,  con- 
cordatum  est,  quod  prcedicta  Mar geria  rehaheat  talem  seisinam,  fyc. 
secundum  purportum  finis  pradict.  8$c.  (2)   Patet  etiam  consimile 
exemplum  tempore  Henrict  patris  regis.   I  have  cited  this  solemne  A  solemn  reso- 
resofution  the  more  at  large,  because  there  be  many  excellent  ,uti?n  of  the 
things  to  be  observed  in  it :  so  as  by  that  which  hath  beene  said,  **wintuis  P°mt* 
it  plainly  appeareth,  that  this  opinion,  concerning  the  liability  of 
the  wife  of  a  man  abjured  or  banished,  was  not  first  hatched  by 
the  judges  in  Henry  the  fourth's  time.     And  here  is  to  be  ob- 
served, that  an  abjuration,  that  is,  a  deportation  for  ever  into  a 
forreine  land,  like  to  profession,  (whereof  our  author  speaketh 
here)  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded  during  the  naturall  life  of 
her  husband.    And  so  it  is,  if  by  act  of  parliament  the  husband   x  Bos.  358.  n. 
be  attainted  of  treason  or  felony,  and  saving  his  life,  is  banished  *  Bo*-  a3»-  »• 
for  ever,  as  Belknap,  &c.  was,  this  is  a  civill  death,  and  the  wife  3  Wm8, 38, 
may  sue  as  a  feme  sole.    And  hereby  you  may  understand  your 
bookes,  which  treat  of  this  matter.    But  if  the  husband,  by  act 
of  parliament,  have  judgement  to  be  exiled  but  for  a  time,  which 
some  call  a  relegation,  that  is  no  civill  death  (3).  And  in  8  £.2.  (3  Inst  917.) 
an  abjuration  is  called  a  divorce  betweene  the  husband  and  wife.  8  £.  a. 
Sed  opus  est  interprete ;  for  by  law  no  subject  can  be  exiled  or  C01™.  4*5. 
banisned  his  country,  whereby  he  shall  perdere  patriam,  but  by  p,^^,,^ 

the  making  of  the  statute  of  35  £.  1.  ca.  1.  exilinm  Hugonis  de  Spencer  patris  et  filii 
tempore  E.  a.    31  £.  1.  Cui  in  vita,  31.    (Ante  3.  a.) 

authority 

(2)  The  whole  record  of  Wey  land's  case  is  amongst  the  collection  of  Par- 
liamentary Records  lately  published ;  and  by  this  it  appears  that  lord  Coke 
is  not  very  accurate  in  the  words  of  his  extract.  1  Pari.  Rec.  66,  Amongst 
other  deviations  from  the  record,  one  is,  that  he  mentions  two  or  three  like  cases 
to  have  been  recited,  whereas  in  the  record  the  only  one  taken  notice  of  is 
that  of  Matilda  die  wife  of  Robert  Cissor,  in  die  reign  of  Henry  the  third. — 
[Note  208.] 

(3)  But  though  it  is  not  a  civil  death,  yet  for  the  time  the  effect  is  the 
same  to  the  wife ;  and  therefore  it  is  equally  necessary  that  she  should  have 
a  right  to  sue  alone.  For  the  authorities  on  this  subject,  see  4  Vin.  152. 
1  Com.  Dig.  18.    Carth.  149. — [Note  209.] 
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authority  of  parliament,  or  in  caw  of  abjuration,  and  that  must 
be  upon  an  ordinary  proceeding  in  law,  aa  it  was  in  this  case 
of  Weyland. 

Another  example  we  hare  in  our  bookea  to  this  effect.  If  the 
huaband  had  aliened  the  land  of  his  wife,  and  after  had  committed 
felony  and  beene  abjured  the  realme,  the  wife  shall  have  a  cui  in 
vita  in  his  life- time,  agreeable  with  the  said  resolution  in  par- 
liament, for  that  the  abjuration  waa  a  drill  death  (4). 

See  in  the  Register,  a  woman  waa  banished  out  of  the  towne 
of  Calice  for  adultery,  by  the  law  or  cuatome  of  that  place,  and 
Resist,  hi         there  appeareth  eharia  pardonationu  pro  muliere  banmtA.    Sed 
31a.  b.  n°*  ton  habemus  idem  consuetudinenu 

I«]  Vide  ui  in  v  M  But  ty  ^e  common  law,  the  wife  of  the  king  of  England 
preface  to  the  ia  an  exempt  person  from  the  king,  and  ia  capable  of  lands  or 
SUth  Booke.  tenements  of  the  gift  of  the  king,  aa  no  other  feme  covert  is,  and 
PV*waf  Up  nay  sue  and  be  sued  without  the  king;  for  the  wisedome  of  the 
quest?  common  law  would  not  have  the  king  (whose  continual  care  and 

10  E.  3.  a&  b.  »*udy  ia  for  the  publike,  et  circa  ardua  regni)  to  be  troubled  and 
30  E.  3.  5.  disquieted  for  such  private  and  petty  causes :  so  aa  the  wife  of 
18  E.  3.  1.        the  king  of  England  ia  of  ability  and  capacity  to  grant  and  to 

\1  r  2'  V'      ****>  to  sue  and  be  sued  aa  a  feme-sole  by  the  common  law. 
49  £  3.  4.  * 

49  A*s.  8.    11  If.  4-  67.    14  £.  3.  Voucher,  110.    ao  E,  3.  Nonabil.  9.    31  E.  3. 

ttuar.  imp.  1 46.   3  H.  7. 14.   19  H.  6.  a.    a8  H*  6. 13.   7  H.  7.  7.  a.   a6  H.  9.  Aid 

je  ray,  14.    Flet.  II.  a,  ca.  63.  hi  fine.   PI.  Com.  93 1 .  Staunf. Praw.  ia  b.  (Ante  3.  a.) 


[A]  18E.3.  a. 

33  E.  3. 

Brief,  916.         amerced. 

F.N.b.  101.A. 


[b]  And  such  a queene  hath  many  prerogatives ;  as,  she  shall 
find  no  pledgee,  for  such  ia  her  dignity,  aa  she  shall  not  be 


The  queene  nor  the  king's  sonne  are  restrained  by  the  statute 

of  1  H.  4.  cap.  6,  concerning  grants  by  the  king. 

[c]  18  E.  3. 3*.    ^    [c]  In  a  quare  impedit  brought  by  her,  some  say,  that  plenarty 

94  E.  3.  35.  75.  is  do  plea,  no  more  than  in  the  case  of  the  king. 

id]  3a  E.  3.  [d]  If  any  bailife  of  the  queene's  brine  an  action  concerning 

*'  3*8'  *^e  hundred,  he  shall  aay,  fit  contemptum  aomini  regis  et  regime. 

W^N.B.  W  If  the  tenant  of  the  queene  alien  a  certaine  part  I      f,    "I 

*  35 .  A.  of  his  tenancie  to  one,  and  another  part  to  another,  the 

queene  may  distraine  in  any  one  part  for  the  whole,  as  the  king 

may  doe ;  but  other  lords  shall  distraine  but  for  the  rate  ;  and 

therefore  where  the  queene  so  distraineth,  there  lyeth  a  writ  de 

£/]  F.  N,  B.      onerando  pro  rata  portione.     [f]  The  writ  of  right  shall  not  be 

"•  ***  directed  to  the  queene  no  more  than  to  the  king,  but  to  her 

bailife.     Otherwise  it  is  when  any  other  is  lord. 
[ri  14E.3.  ig]  In  csae  of  aide  prier  of  the  queene,  it  is  domina  regina 

Voucher,  1 10.  inconsuUa,  and  the  cause  of  the  aide  prier  shall  not  be  counter- 
ai  E.  3.  53.  pleaded  no  more  than  in  the  kings  case.  And  see  where  the 
17  E  I,  6*b  aic*e  ^^  ^e  granted  of  the  king  and  queene,  and  where  of  the 
10  E.  3?  17?*       queene  onely,  and  she  of  the  king.    [A]  But  a  protection  shall 

,  E.  3.  4  .      15  E.  3.  Aide  del  roj,  66.      10  E.  3. 18.      26  H.  6.  Aide  le  roj,  04* 
h]  at  E.  3.  13.    34  E.  3.  Protect.  isa.    11  H.  4.  67.  b. 

be 


t 


(4)  Vid.  Mich.  9  &  10  E.  1.  Rot.  46.  A  wife  shall  have  a  writ  of  deceit 
against  her  husband,  who  levies  a  fine  in  her  name.— Vid.  Rot.  Pari.  3  &  4  E.  4. 
n.  42.  Special  act  to  enable  the  duchess  of  Exeter  to  act  as  a  single  woman 
"^  **.  40  of  her  husband,  who  was  attainted  of  treason.  Hal  MSS— 8e* 
the  act  in  ffo.  Pari.  v.  5.  p.  548.— £N<*«  aio.] 
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be  allowed  agajn&t  the  queene,  but  not  against  the  king.    Nei- 
ther shall  the  queene  be  sued  by  petition,  but  by  a  praeipe.    . 
[t  ]  The  queene  is  not  bound  by  the  statute  of  Marlebridge  for  [0  3*> E-  8*  S« 
driving  a  distresse  into  another  country. 

[£]  If  any  doe   compasse  the  death  of  the  queene,   and   M  L'esiat.  d« 
declare  it  by  any  overt  fact,  the  very  intent  is  treason,  as  in  *5  E»  3- «*e  Fro- 
the  case  of  tfee  king.  <t«H>.nbu.. 

[/]  No  man  may  marry  the  queene  dowager  without  the  [QRor.Parl. 
king's  licence  (i).     But  let  us  now  returne  to  Littleton*  8  H  6» uu-  7* 

"He  may  make  his  testament  and  his  executors,  Sfc"    [m]  If  M  4  E.  4-  «5- 
4*  be  bound  to  the  abbot  of  D.    A.  is  professed  a  monke  in  f-^4!4^ 
the  same  abbey,  and  after  is  made  abbot  thereof,  he  shall  have  4g  R.  J  ,^  ,#  • 
an  action  of  debt  against  his  owne  executors.  oa  h.  6,5. 

5H.7. 35.  b. 

"  Then  the  ordinary  may  commit  the  administration,  Sfc,  as  if 
he  xoere  dead  indeed."'    [n\  Note  the  statute  of  31  E  3.  ca.  1 1,   M  p,< Cwm- . 
that  gpveth  actions  to  the  administrators,  speaketh  of  a  man  that  ?80'?8 ' '  Gmf* 
dies  intestate,  which  by  the  authority  of  Littleton  extendeth  as    roo  ? 8  ^^  - 
well  to  a  civill  death  as  to  a  natural!. 

Sect.  201. 

'T'HE  sixth  is,  where  a  man  is  excommunicated  by  the  law  of  Jtoly 
church,  and  he  sueth  an  action  reatt.or  personally  the  tenant  or 
defendant  may  pleade,  that  he,  that  sueth,  is  excommunicated,  and  of  this 
it  behoves  him  to  shew  the  bishop *s  litters  under  his  seale,  witnessing  the 
excommunication,  and  ashe judgment ;  if  he  shall  be  answered,  frc.  ,  But 
in  this  case,  if  the  demaunaant  or  plaintife  cannot  deny  it,  the  writ  shall 
not  abate  (le  breve  p'abatera  my)  but  the  judgment  shall  be,  that  the  tenaM 
or  defendant  shall  go  quit  without  day,  for  this,  that  when  the  demandant 
or  plaintife  hath  purchased  his  letters  of  absolution,  and  shewed  them  to 
the  court,  he  may  have  a  resummons,  or  a  reattachment,  upon  his  originall, 
after  the  nature  of  his  writ.  But  in  the  other  five  cases  the  writ  shall 
abate,  frc.  if  the  matter  shewed  may  not  be  gainsaid. 

"EX  COM- 

(1)  We  have  searched  in  vain  for  the  parliamentary  roll  of  8  Hen.  6,  cited 
in  the  margin  as  an  authority  for  this  position.     It  is  neither  amongst  the 

?inted  Statutes  at  large,  nor  amongst  the  Rolls  of  Parliament  lately  published, 
et  it  is  taken  notice  of  as  a  statute  in  the  Abridgment  of  Parliamentary 
Records,  Cott.  Rec.  589.  In  another  of  lord  Coke's  works,  he  cites  it  as  of 
the  8  Hen.  6.  See  3  Inst.  18.  But  we  cannot  find  any  such  statute  in  print  *, 
It  is  not  meant  by  this  to  doubt  the  existence  of  such  a  statute.  We  only 
apprize  the  reader  of  the  inaccuracy  in  the  reference  to  it.  For  the  doctrine 
of  marriages  of  the  royal  family,  we  refer  the  curious  reader  to  the  opinion 
of  the  judges  in  the  reign  of  George  the  first,  when  they  were  consulted  on 
the  prerogative  claimed  by  the  king  over  his  grand-children;  and  to  the 
debates,  whilst  the  act.  of  the  last  reign  for  regulating  the  future  marriages 
of  the*  royal  family  was  under  the  consideration  of  parliament.  See  Fortesc. 
Rep.  401 .  12  Geo.  3.  c.  1 1 .  Ann.  Reg.  for  1 773,  and  the  two  protests  of  the 
dissentient  lords  in  Journ.  Dom.  Proc.  3  March  177a— [Note  an.] 

[*  In  1  Bl.  C.  336,  there  is  a  reference  to  this  statute  of  8  Hen.  6.  4  Riley 
Plac.  Pari.  67s,  where  the  statute  can  be  found  at  length.] 
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M  Bract.Hb.6-  "  TBXCOMM  VNICA  TED,  excommunicatus,  excommuni- 
Ttotk^nh^*7'  catio"   [«]  Sicut  quispoterit  habere  lepram  in  corpore,  Ua 

*~*  •  et  in  aninuL  Excommunicato  interdicitur  omnis  actus  legitimus, 
Britton,  eft.  49.  ***  9*°^  agere  non  potest,  nee  aliquem  convenire,  licet  ipse  ab 
fo.  195.    .  aliis  possit  conveniri. 

i  wN' B  6s*  \  Excommunicato  est  nihil  aliud  quhm  Centura  d  canone  vdjudice 
Doctr.  Plac.  8.)  ecdesiastico  prolata  et  infiicta,  privans  legitimd  communione  sacra- 
f#]  F.  N.  B,  mentorum,  et  quandoque  hominum.  [*]  It  is  divided  into  the 
*4  *•  greater  and  the  lesser.  Minor  est,  per  quam  quis  &  sacramentorum 

participatione  conscientiS  vd  sententia  arceatnr    Major  est,  qua?, 

non  solum  a  sacramentorum%  verum  etiam  fidelium  communione 

exdudit,  et  ab  omni  actu  legithno  separat  et  aividit.    But  either  of 

[6]  Bracton,        them  both  disableth  the  party.   [6]  Cum  excommunicato,  autem, 

4*o.  b.  ace.         nec  orurc,  nee  loqui,  nee  palam,  nee  abscondite*,  nee  vesci 

licd9exceptuquumsdampersonis.  But  every  gyexcom-  pi  347] 

W  30  B.  3.  i£.    munication  disableth  not  the  partj.  [c]  If  bailifos  and  |_  a.  J 

49  h  «  <3*        commons,  or  any  other  corporation  aggregate  of  many, 

si  £.4  ^        bring  an  action,  excommencement  in  the  bailifes  shall  not  disable 

49°        them,  for  that  they  sue  ana  answer  by  attorney.    Otherwise  it  is 

of  a  sole  corporation.     But  if  executors  or  administrators  be 

excommunicated,  they  may  be  disabled ;  because  they,  which 

converse  with  a  person  excommunicate,  are  excommunicate  also. 

M  &*  Arfic.     [</]  If  a  bishop  be  defendant,  an  excommunication  by  the  same 

6  E?*8  7         bishoD  against  the  plaintife  shall  not  disable  him,  and  it  shall  be 

8  e!  3.  70.         intended  for  the  same  cause,  if  another  be  not  shewed. 

9H.7.11,    10  H.  7. 8  U  9.    18E.3.58.    98  E.  3. 97.    16  E.  3.  Excom.5.    30  E.  3. 
Ibid.  9.    3  fl.  4.  3. 

M  Bncton,  «  The  bishop's  letters  under  his  scale."    [e]  None  can  certifie 

fib.  5.  fo.  426.0.  excommengement  but  only  the  bishop,  unlesse  the  bishop  be 

so  H.  6. 17  beyond  sea  or  in  remotis;  or  one  that  hath  ordinary  jurisdiction, 

so  K.  3.  Eicon-  Bnd  '8  immediate  officer  to  the  king's  courts,  as  the  archdeacon 

mcngeiuent,  90.  of  Richmond,  or  the  dean  and  chapter  in  time  of  vacation. 

33  E.  3.  ibid. -29.  [f]  But  in  ancient  time  every  officiall  or  commissary  might 

44  E.  3.  ib.  93.  testify  excommencement  in  the  king's  court ;  and  for  the  mis- 

F.N.  B* 64^ 65.  c^^  that  ensued  thereupon,  it  was  ordained  by  parliament, 

339/7  E.  4!  14!  that  none  should  testifie  excommengement  but  the  bishop  only. 
8  H.  6. 3.  [g]  If  a  bishop  certifie  that  another  bishop  hath  certified  him, 

^^ra?7'  tnat  tne  Pari^e  wn'cn  is  hi*  diocesan  is  excommunicated,  this 

iRa°Abr.880  cert*^cat  uP°n  another's  report  is  not  sufficient,     [hi  If  the 

[/J11H.4.69.  bishop  of  Rome,  or  any  other  having  foraigne  authority  doth 

in  Debt.  excommunicate  any  subject  of  this  realm,  and  certifieth  so 

[f  ]  33  £»  3*  much  under  his  seale  of  lead,  this  shall  not  disable  the  party ; 

Fn'b  *6  *  *°r  tne  coramon  ^aw  disallowes  all  acts  done  in  disability  of  any 

(i>v.  371A.  subject  of  this  realm  by  any  forraine  power  out  of  the  realme, 

4lntt.  397.)  as  things   not  authentique,  whereof  the  judges  should  give 

E)  16  E.  3.  allowance.    [1]  If  the  bishop  certifieth  the  excommunication 

com.  4.  under  seal,   albeit  he  dieth,   yet  the  certificate  shall  serve. 

3 >  ^  3-  lb-  4*  [k]  Si  quis  innodotus  Juerit  per  excommunicotiones  diversos  pro 

F  N  B  04* l9  diver*™  delictis,  etprqfert  literas  absolutionis  de  una*  sententia,  non 

4  H.  7.  15.  er^  ohsolutus,  quousque  de  omnibus  aliis  absolvatur. 
19  E.  4.  15.    14  H.  4.  14.  m  14  E.  3.  Excora.  6.     8  E.  9.  ibid.  96. 

[U]  dill.  14  E.  3.  Coram  rcge,  London,  In  TbeMor.    (Ante  97. a.    Pott.  344.) 

"  Bishop"    Episcopus,  a  bishop,  is  regularly  the  king's  imme- 
diate officer  to  the  king's  court  of  justice  in  causes  ecclesiastical], 
m  i*7  E  *  f        anc*  a^  tne  018noPrickes  in  England  are  of  the  king's  foundation, 
95  f!  3;  Jj^0*  and  the  Wng  w  patron  of  them  all ;  [/]  and  at  the  first  they  were 

dc  ProTisi.     95  II.  8.  ca.  10.      3  Co.  73,  le  cue  de  deane  &  chapter  de  Norwich. 
Mat.  Par.  pag.  09.    Vid.  Sect.  133,  134. 

donative, 
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donative,  and  so  it  appeares  by  our  bookes,  and  by  acts  of  parlia- 
ment, and  by  history,  and  that  was  per  traditionem  annuli  Sf  pasto- 
ralis  baculi,  i.  e.  the  crosier  (i ).     And  king  Henry  the  first,  being 
persuaded  by  the  bishop  of  Rome  to  make  them  elective  by  their 
chapter  or  covent,  refused  it  (a).  [m]  But  king  JoAn  by  his  charter  [»»]  Rot.  Patent, 
acknowledging  the  custome  and  right  of  the  crowne  in  former  *5  January,  17 
times,  yet  granted  de  communi  consensu  baronum,  that  they  Matt.  ParVpajr. 
should  bee  eligible,  which  after  was  confirmed  by  divers  acts  of  353.    35  e.  i. 
parliament.     And  afterward  the  manner  and  order,  as  well  of  L'estat  de  Car- 
election  of  archbishops  and  bishops,  as  of  the  confirmation  of  the  lisle  •   *5  J.  3* 
election  and  consecration,  is  [n]  enacted  and  expressed  in  the  p^yUs  *" 
statute  of  25  //.  8.    But  by  the  statutes  of  3 1  H.  8.  and  1  E.  6.  ,  3  r  3',  ^  a. 
(3)  they  were  made  donative  by  the  king's  letters  patents,  both  [w]  45  H.  8. 
which  statutes  are  repealed  (4),  and  ;  the  statute  of  25  H.  8.  ca-  ao. 
dptli  yet  remaine  in  full  force  and  effect  (5). 
And 

(1)  Mr.  Washington,  one  of  the  writers  again6t  the  dispensing  power  in  the 
reign  of  James  the  second,  insists,  that  in  the  Saxon  times  bishoprics  were 
conferred  in  parliament;  and  that  the  king's  investiture  was  subsequent  to  such 
election.  For  proof  of  this  position,  one  of  his  chief  authorities  is  the  follow- 
ing passage  in  Ingulphus :  A  multis  annis  ante  retroactis  nulla  erat  electio  prue- 
latorum  mere  libera  et  canonica  ;  sed  omnes  dignitates,  tarn  episcoporum  quatn 
abbatum,  regis  curia  pro  sud  complacentia  conferebat.  Ingulph.  Hist.  fol.  509.  b. 
Observat.  on  Eccles.  Jurisd.  24.  Another  instance  relied  on  is  the  election  of 
Wulstan  bishop  of  Worcester,  which  Matthew  Paris  describes  in  the  words 
following :  Ulstanus,  elect o  ad  archiepiscopatum  Eboracensem  Aldredo,  unanimi 
consensu,  tarn  cleri  quhm  totius  plebis,  rege  insuper,  ut  quern  vellent  sibi  eligerent 
prcesulem  et  animarum  pastorem,  annuente9  in  episcopum  ejusdem  loci  eligitur. 
Matth.  Par.  Hist.  so. — [Note  si  a.] 

(2)  After  some  struggles,  Henry  gave  up  the  point  of  investiture ;  but, 
according  to  Mr.  Washington,  elections  of  bishops  continued  as  before  till 
king  John's  time ;  and  he  says,  there  are  precedents  of  many  bishops  elected 
in  parliament  in  the  reigns  of  Stephen  and  Henry  the  second.  Observat.  on 
Eccles.  Jurisd.  33,  and  2  Spelm.  Concil.  42  &  119. — [Note  213.] 

(3)  31  H.  8.  c.  9,  and  1  E.  6.  c.  2.  But  the  former  statute  only  relates  to  the 
new  bishoprics  erected  by  Henry.   See  Rastall's  3d  ed.  of  Stat. — [Note  2 14. J 

(4)  But  notwithstanding  the  repeal  of  the  1  E.  6,  the  election  of  bishops  is, 
as  that  statute  emphatically  expresses  it,  mere  shadow,  colour,  and  pretence ; 
for  by  the  25  of  Hen.  8.  if  they  do  not  elect  the  person  recommended  by  the 
king's  letter  missive,  which  accompanies  his  congS  d'Slire,  they  incur  the  penal- 
ties of  a  praemunire.  See  s.  7.  There  is  no  such  statute  now  in  force,  in 
respect  to  deaneries,  which  we  have  observed  in  a  former  note ;  and  yet  the 
election  to  the  old  deaneries  is  in  practice  controlled  by  the  king's  letter 
missive,  as  much  as  the  election  to  bishoprics.  See  ante  Q5.  a.  note  4.  It  is 
probable,  therefore,  that  the  letter  missive  is  of  considerably  greater  antiquity 
as  to  both  than  the  statute  of  Henry  the  eighth.   Ibid. — [Note  215.] 

(5)  This  was  once  doubted ;  for  the  1  Mar.  st.  2.  c.  2,  which  repealed  the 
1  Edw.  6,  was,  by  an  oversight,  as  it  seems,  wholly  abrogated  by  the  1  Jam.  1. 
c.  25,  instead  of  being  abrogated  merely  so  far  as  relates  to  the  marriage  of 
priests.  At  length,  however,  the  judges  held,  that  the  1  E.  6.  c.  2,  was 
virtually  repealed  by  the  1  &  2  Ph.  &  M.  c.  8,  and  1  Eliz.  c.  1 .  See  Tracts  by 
Antiq.  Soc.  v.  3,  p.  416.  12  Co.  7. — It  is  observable,  that  lord  Coke,  in  this 
his  account  of  the  patronage  of  bishoprics,  omits  distinguishing  those  of  the 
old  foundation  from  those  of  the  new.  But  this  is  material,  the  latter  being 
still  donative  by  letters  patent,  according  to  the  statute  of  31  H.  8.  which 
authorized  their  erection.  See  31  H.  8.  c.  9,  in  Rastall's  edition  of  the  Statutes. 

-—As 
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And  where  Littleton  faith,  that  the  bishop  under  hie  aeale 
n]  a  E.  3.  must  testifier  ore.  it  is  to  be  knowne,  [o|  that  none  but  the  king's 
;  rone,  160.  courts  of  record,  as  the  court  of  common  pleas,  the  king's  bench, 
S4*  F<  3-  69*  justices  of  gaole  delivery,  and  the  like,  can  write  to  the  bishop  to 
44  E.  x.  *f!  certifie  bastardy,  mulierty,  loyalty  of  matrimony,  and  the  like 
8  It  a.  ecclesiastical  matters ;  for  it  is  a  rule  in  law,  that  none  but  the 

Conusant,  88.  king  can  write  to  the  bishop  to  certifie ;  and  therefore  no  infe- 
(a  K0.Abr.589.)  riom-  court,  as  London*  Norwich,  Yorlte,  or  any  other  incopora- 
O)  41  E.  3.  tion,  can  write  to  the  bishop,  but  [p]  in  those  cases  the  plea 
4ft  E-  3.  must  be  removed  into  the  court  of  common  pleas,  and  that  court 

18  B.  3. 61.       mwi  write  to  the  bishop,  and  then  remand  the  record  againe. 
aJf.  4?i«f*       And  this  was  done  in  respect  of  the  honor  and  reverence  which 
Rrflitr.'  7.  **.       the  law  gave  to  the  bishop,  being  an  ecclesiastical! 
F.  N.  B.  &  E.    judge,  &-  and  a  lord  of  parliament  by  reason  of  the  ["13471 

baronie  which  every  bishop  hath(i).     And  this  was  L  b.  J 
M.?  ^  3*  W*    the  reason  [a]  a  quart  impedit  did  not  lye  of  a  church 
fit.  Qu»r.3hnp.    'B  Wake  >n  *"e  county  next  adjoyning,  for  that  the  lordship's 
Brooke,  109.    38  H.  6.  30.    1 1  H.  6.  3.    ft4  E.  3.  33.  marchers 


— As  to  the  Irish  and  Welsh  bishoprics,  about  which  lord  Coke  is  silent,  the 
former,  by  force  of  the  Irish  statute  of  a  Eliz.  c.  4,  are  made  donative  by  the 
kings  letters  patent ;  but  what  the  latter  are,  we  cannot  at  present  inform  the 
reader,  Mr.  Browne  Willis's  Survey  of  the  Cathedrals,  which  is  the  only  book 
we  are  possessed  of  on  the  subject,  not  stating  how  the  Welsh  bishops  are 
created. — [Note  316.] 

(1)  Ace.  ante  70.  b.  94.  a.  &  97.  a. — We  have  already  taken  notice,  that  ac- 
cording to  lord  Hale,  the  title  by  which  bishops  sit  in  parliament,  is,  not  having 
farontal  possessions,  but  usage  and  custom;  and  that  his  notion  had  been  ably 
controverted  by  bishop  Warburton.  Ante  70.  b.  n.  s.  However,  on  further 
investigating  the  subject,  we  incline  to  concur  with  lord  Hale.  But  then  it  is 
with  some  little  addition.  In  the  Anglo-Saxon  times  the  bishops  certainly 
were  admitted  to  sit  in  parliament ;  and  as  this  was  prior  to  their  holding  their 
estates  by  a  baronial  tenure,  it  could  not  then  be  on  account  of  their  baronies; 
nor  will  it  be  easy  to  suggest  any  other  probable  reason  for  their  presence 
during  that  period,  than  an  usajjpe  founded  on  the  propriety  of  having  the  heads 
of  the  church  to  guard  it  from  injury,  and  to  assist  the  other  members  of  the 
legislature  in  then*  deliberations  on  religion  and  other  ecclesiastical  concerns. 
At  the  Conquest,  as  all  agree,  the  possessions  of  the  bishops  were  converted 
into  baronies ;  and  for  a  long  time  after  they  were  summoned  to  parliament  as 
barons  by  tenure  But  it  is  no  less  certain,  that,  for  many  centuries  past,  they 
have  been  called  to  sit,  without  any  regard  to  their  temporal  possessions,  or  the 
tenure  by  which  they  are  holden;  which  is  more  especially  true  in  the  instance 
el  the  new  sees  erected  by  Henry  the  eighth,  the  bishops  of  these  never  having 
had  any  estates  by  a  baronial  tenure,  and  consequently  having  no  claim  to  be 
called  to  parliament  otherwise  than  as  prelates  of  the  church,  and  by  reason 
of  the  usage,  which  had  so  long  before  prevailed  in  respect  to  their  order.  If 
all  this  be  so,  then,  though  the  bishops  once  sat  in  parliament  for  their  baronies, 
yet  lord  Coke's  position,  which  imports  that  they  still  sit  by  the  same  title,  is 
not  strictly  accurate ;  but  we  should  rather  adopt  lord  Hale's  idea  of  their 
sitting  by  usage  as  more  applicable  to  the  present  circumstances.  Perhaps, 
indeed,  lord  Coke  only  meant  to  refer  to  the  more  ancient  reason  of  their  being 
summoned  to  parliament,  and  thence  to  inter,  that  in  presumption  of  law  they 
are  still  deemed  to  be  called  on  the  same  account ;  in  which  case  ther^  is  little 
more  than  a  difference  of  words  between  him  and  lord  Hale.  As  to  bishop 
Warbutton's  hypothesis  on  this  subject,  we  still  think  that  he  shows  great 
ability;  but  at  the  seme  tune  we  cannot  help  owning,  that  be  appears  to  us  to 

have 
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marchers  could  not  write  to  the  bishop :  [b]  neither  shall  conu-  [6]  15  E.  3. 
•ance  be  granted  in  a  ouare  impedit,  because  the  inferior  court  V01!"!? nt8' 4I"  . 
cannot  write  to  the  bishop.     And  herewith  agreeth  antiquitie.    "^  g/a^** 
[c]  Nullus  alius  prater  regent  potest  episcopo  demandare  inquisi*  Vide  Sect.  134, 
tionem  faciendam.      [d]  And  another  speaking  of  loyal  tie  of  [c]  Bract. 
marriage,  nee  alius  quhm  rex  super  hoc  demandaret  episcopo,  quod  {•*>•  3-  *<**• 
inde  inquireret.     Episcopus  alterius  mandatum,  quhm  regis,  non    ^ /J?*'        ' 
tenetur  obtemperare.    And  therewith  agreeth  Britton  also.  Briu.foi.V48.lx 

"  The  writ  shall  not  abate  (le  breve  n'abatera  my),  %c  "  Abater 
is  a  French  word,  and  signifieth  destruere,  or  prosternere,  to 
destroy  or  prostrate.  And  abatement  de  hriefe  is  a  prostration 
or  overthrowing  of  the  writ. 

[•)  "  Shall  go  quit  without  day,  %c"     That  is,  to  go  quiet  [•]  Bract.  1.5- 
without  any  continuance  to  any  certaine  day ;  and  therefore  the  fol.  435. 
defendant  is  not  bound  to  any  certaine  attendance,  untill  the  ll  !*•*•  Eicon, 
party  purchaseth  his  letters  of  absolution,  and  the  reattachment  !ftM)p.  ,"*  * 
or  resummons  be  sued,  the  entry  of  which  award  is,  ideo  loauela  vide  Sect.  691. 
prcedicta  remaneat  sine  die  quousque,  8fc. 


"  Day"  Dies,  [e]  in  legal]  understanding  is  the  day  of  appear-  [«]  51  H.  3. 
ance  of  the  parties,  or  continuance  of  the  plea.    And  you  shall  cap*  1  &  a. 
understand,  that  first  in  reall  actions  there  are  dies  communes,  ^w'af  JT'a* 
common  dayes,  whereof  you  shall  reade  in  divers  ancient  statutes. 

[f]  Also  in  all  summons  upon  the  original]  there  must  be  fif-  [f]  Artica). 
teene  dayes  after  the  sommons  before  the  appearance,  [g]  But  super  C*rt.  cs. 
if  the  original!  be  returned  tarde,  and  sommons  alias  goeth  forth,  I*:  •?  f* l*  ■ 
there  must  be  nine  returnes  between  the  teste  and  the  returne.  *^Ha  fi)  "  *0# 
And  so  in  other  judiciall  processe  in  reall  actions,  saving  if  conu-  8Eiiz.Dier,*52. 
sans  be  demanded  to  be  holden  within  his  mannor,  there  processe  (a  Inst.  567.) 
shall  be  awarded  from  three  weekes  to  three  weekes. 

And 

t  It  should  be,  as  it  seems,  Flcta,  lib.  5.  cap  25. 

have  too  much  indulged  in  speculation,  more  adverting  to  what  struck  him  aa 
the  most  rational  and  proper  grounds  of  admitting  the  bishops  into  the  house 
of  lords,  than  to  the  fact  of  the  real  title.    He  represents  the  bishops  to  sit  as 
barons  by  tenure,  so  far  as  regards  the  judicial  capacity  of  the  lords,  and  as 
prelates  of  the  church,  so  far  as  the  lords  act  in  a  legislative  character.    But  the 
fact  on  which  he  builds  the  first  part  of  his  distinction  fails  him ;  because,  for 
the  reasons  already  stated,  the  bishops  no  longer  have  baronies  by  tenure,  nor 
have  had  any  for  several  centuries  past.     Besides,  independently  of  this,  the 
whole  of  the  speculation  seems  to  us  unfounded  in  any  sufficient  authority, 
and  consequently  the  mere  offspring  of  modern  refinement ;  our  simple  and 
unlettered  ancestor^,  when  they  laid  the  foundations  of  the  English  parliament, 
not  being  likely  to  have  acted  under  the  influence  of  a  policy  so  deep,  as  the 
nice  distinction  thus  attributed  to  them  necessarily  supposes.     At  present  we 
have  only  to  add  further  on  this  curious  and  difficult  subject,  that,  as  we  have 
touched  it  so  slightly,  our  observations  should  be  understood  as  intended  to 
convey  only  a  general  idea.     Should  the  reader  have  occasion  to  penetrate 
more  deeply  into  the  subject,  he  must  consult  the  several  pieces  published  in 
1679  on  the  controverted  question,  whether  the  bishops  can  vote  in  the  preli- 
minary steps  of  a  bill  of  attainder;  particularly  the  tracts  by  bishop  Stillingfleet 
and  Mr.  Hunt  for  the  right,  and  those  by  lord  Hollis  against  it.    See  1  Burn. 
Hist,  fol,  ed.  460.    a  Stillingfleet's  Eccles,  Cas.  sa8.    Hunt's  Argument  for 
the  Right  of  the  Bishops  in  Capital  Cases,  is8.    Hollis  s  Remains,  12a.    See 
further,  Scld.  tit.  Hon.  ed.  1678,^  697.    Staunf.  PI.  C.  153—  [Note  317.3  • 
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And  before  tbe  statute  ofarticuli  super  chariot,  in  all  sommons 
[9]  Mir.  dp.  i.  and  attachments  in  plea  of  land  there  shall  be  contained  the 
htL  '  n*  foL  tem,e  °^  fift^116  days,  [q]  And  it  appeareth  as  well  by  the 
3S4?i  lib^i.  8latute  **  by  the  ancient  authors  of  the  law,  who  wrote  before 
foi.  955.  the  statute,  that  this  was  the  ancient  common  law ;  and  the  rea- 

firit.  to!.  ^79.  b.  son  of  these  long  dayes  given  in  reall  actions  was  the  recovery 
Fleta,1.6.c.6.  being  so  dangerous,  that  the  tenant  might  the  better  provide 
JJ,F|*l4.|,§*       him  both  of  answer  and  of  proofes.     [*]  But  by  consent  they 

i6E*3*  Jour! as!  n,ay  ta^ce  otner  tnan  common  dayes. 

11  E.  3. 19.'  And  it  is  not  amisse  to  note  what  the  ancient  law  was  in  pro- 

15  Am.  ceeding  against  a  man  for  his  life.     And  therefore  heare  what 

Brition,f.  10.  b.  Britton  saith :  Sur  U  presentment  dc  cest  felony  (under  which  he 

includeth  also  treason)  voilons  nous  (for  he  wrote  in  the  king's 

name)  que  trestous  ceux,  que  cnt  serr  endites%Jace  le  viscont  hasti- 

ment  premier,  et  safement  lour  corps  en  prison  garder,  et  que  Hz 

sont  menes  devant  nous,  ou  devant  nos  justices :  et  pur  ceo  que 

nulluy  ne  soit  disgarnis  de  lour  respons,  voilons  que  ceux,  que  issint 

soient  prise,  que  uz  eynt  temps  de  purveyer  lour  respons  15  jour  au 

meyns  silz  le  prient,  et  en  dementiers  soient  safement  gardes, 

[f]  Fortesctra  in  [r]  Vide  Fortescue  of  this  matter.    And  see  the  Mirror,  that  in 

libra  de  L«a-      some  cases  the  party  convicted  had  forty  dayes,  or  at  least  thirty 

AniAa    Mir-    ^ay**  *°  8new  8ome  roatter  t0  disturbe  (that  is,  to  arrest)  judge- 

rwr| ,c.  4.  Sect,    roent,  which  now  I  know  is  gone  in  desuetudinem,  and  great 

Sept  chotet  db-  expedition  is  now  made  in  pleas  of  the  crowne  concerning  the 

turbeii  judge-      life  of  man.     Sed  de  morte  hominis  nulla  est  cunctatio  longa. 

M^STnS  b  W  And  d16  use  of  the  kinS*8  bench  at  th5s  ^y  is>  **»*  if  ^ 
Zancher'icMe.*  °ffence  be  committed  in  another  county  than  where  the  bench 
(1  Inst.  568.)  *    sits,  and  the  inditement  be  removed  by  certiorari,  there  must  be 

fifteene  dayes  betweene  every  processe  and  the  returne  thereof; 

but  if  it  be  committed  in  the  same  county  where  the  bench  sit, 

they  may  proceed  de  die  in  diem ;  but  so  they  will  do  rarely. 

But  let  us  returne  againe  to  the  common  pleas. 
[«]  Artie,  taper  Secondly,  there  is  a  day  called  dies  specialis ;  [a]  as  in  an 
Cart,  ubi  supra,  assise  in  the  king's  bench  or  common  pleas,  the  attachment 
F.N.B.  177.  C.  neej  not  be  15  dayes  before  the  appearance.  Otherwise  it  is 
is  Am!  4?"  before  justices  assigned.  But  generally,  in  assises,  the  judges 
is  Abs.  79.  may  give  a  speciall  day  at  their  pleasure,  and  are  not  bound  to 
3  H.  6*.  Am.  1.  the  common  dayes ;  [*]  and  these  dales  they  may  give  as  well 
9  E-  4-  6*  *•  out  of  terme  as  within.  So  upon  an  imparlance  the  court  may 
1 W  i8"cap.  ult    ?vc  anv  8Pec'aM  or  particular  day,  but  that  must  be  in  the  terme 

time;  and  likewise  in  a  scire  facias,  upon  a  fine  or  a  recovery 
{*]  F-N.B.  177.  m  a  rea|i  action,  because  it  is  a  writ  of  execution  ;  and  so  it  is 

14  A»s.  4!  7  m  a  Per  <PU*  serv^*a  an<*  tne  Nke>  an^  m  ^  judiciall  writs :  in 

«4  K  3.  31.  processe  against  an  infant  to  judge  of  his  age,  or  where  the 

39  E.  3.  so.  husband  prayeth  in  ayd  of  his  wife,  or  in  a  pone  at  the  suit  of 

9  K  4. 18.  the  defendant,  there  need  not  be  fifteene  dayes.  Also  after  de- 

lib.  4;  »5«  murrer  in  law,  the  court  may  give  what  day  they  will,  fb]  And  it 

8H.5.  trror,87.    .  ..      .,      '      .  -     .  .« J,  °  .,«^         •*      ,      L  J  , 

1  ft  b.  4.  1 5.  18  wortny  the  noting,  that  if  in  an  assise  the  patties  be  adjourned 

[h]  41  E.  3.  to  Westm.  usque  15  Pascha,  there  they  be  not  demandable  till 

Jour,  16.  the  fourth  day;  but  if  it  be  adjourned  usque  diem  Luna?,  or 

8  h  «'  4*  ^*em  Martis,  there  the  parties  are  demandable  on  that  day. 

•7  Afs.33.  Thirdly,  \c\  there  is  a  day  of  grace,  dies  gratia,  or  a  day  of 

[c]  3  E.  a.*  courtesie.     The  name  doth  shew  of  what  kind  it  is ;  and  regu- 

Avowrie,  188.  larly  this  day  is  granted  by  the  court,  at  the  prayer  of 

16E.3.  Jour,io.  the  icy  demandant  or  plaintife  in  whose  delay  it  is,  and  ["13571 

i\73.%.*°"       never  ftt  ^  P™yeT  of  tenant  or  defendant.     But  it  is  L  a.  J 

9  Co.  49.  worthy  of  observation,  [d]  that  a  day  of  grace  is  never 

The  Kurl  of  Shrewsbury's  case.    33  H.  6.  4a.       [<fl  14  &  3.  Jour,  24.         15  E.  3. 
ibid.ai.  .ftiE.3.9.    «7E.  8-88. 

granted, 
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granted,  where  the  king  is  party  by  aide  prayer  of*  the  tenant 

or  defendant ;  nor  where  any  lord  of  parliament  or  peere  of  the 

realme  is  tenant  or  defendant,    [e]  And  sometimes  the  day  that  rc]  a*  £.  4. 

is  quarto  die  post,  is  called  dies  gratia ;  for  the  very  day  of  return e  Jour,  39. 

is  the  day  in  law,  and  to  that  day  the  judgement  hath  relation :  l|JE.  3-  ibid,  ao. 

but  no  default  shall  be  recorded  till  the  fourth  day  be  past,  unlesse  jj  ^  3^  *0, 

it  be  in  a  writ  of  right,  where  the  law  alloweth  no  day,  but  onely  *,  e.  3.  13. 

the  day  of  returne.      This  day  is  sometimes  called  dies  amoris,  41  £.3.  ibid.  1 6. 

and  sometimes  a  dies  datus.    But  it  were  too  long  to  enumerate  33  H-  6-  4** 

all.    This  shall  be  sufficient  to  give  the  reader  a  taste  to  under-  34  H.  6.  97. 

stand  the  residue  concerning  this  matter.  Dier,96o. 

39  H.  6. 99.    94  £.  3. 98.    94  £.  3.  Breve,  556.    Bract,  lib.  5.  fol.  367. 

[/]  There  is  also  a  day  of  appearance  in  court  by  the  writ,  and  [/]  *i  &  3-43. 
by  the  roll.    By  writ,  when  the  sherife  returns  the  writ.    By  the  3  *J*  ^'  *• a* 
roll,  when  he  hath  a  day  by  the  roll,  and  the  sherife  returnes  not  *\  '  a*°" 
the  writ,  there  the  defendant,  to  save  himselfe  from  corporall  6  ti!  4! 
pain,  as  by  imprisonment,  or  to  prevent  the  losse  of  issues,  or  to  7  E.  4. 15. 
save  his  freehold  or  inheritance,  may  appeare  by  the  day  he  hath  8  ?•  4- 13. 

by  the  roll.  '   W         '        /  ?.V;....b. 

[g]  Note,  it  is  said  commonly  that  the  day  of  nisi  prius,  and  the  *7  h.  8.  14. 
day  in  bank,  is  all  one  day.     That  is  to  be  understood  as  to  11  Co.  40. 
pleading,  but  not  to  other  purposes.  »7  E-,3-  a. 

There  are  diesjuridici  (which  [h]  Britton  calleth  temps  covena-  ^g21"' Dier' 
lies)  and  dies  nonjuridici.    Diesjuridici  (except  it  be  m  assises)  r  i  *2l  H  6  ia> 
are  only  in  the  tearme.    [i]  And  there  be  also  in  the  tearme  dies  20.  4  H.  6. 9. ' 
nonjuridici.  As  in  all  the  foure  tearmes  the  sabbath  day  is  not  dies  40  £.  3. 31 . 
juridicus,  for  that  ought  to  be  consecrated  to  divine  service  (1).  (Cro.Jam.646.) 
Also  in  Michaelmasse  tearme  the  feasts  of  All  Saints  and  of  [^#  a"tton'     ' 
All  Soules  (2) ;  in  Hillarie  tearme  the  Purification  qfthe  Blessed  (iinst.  964.) 
Virgin  Marie  \  and  in  Easter  terme  the  feast  of  the  Ascension  are  [i]  Mirr.  cap.  3. 
not  dies  juridiciy  but  set  apart  by  the  ancient  judges  and  sages  of  *fct-  Excep- 
the  law  for  divine  service.    As  for  Trinity  tearme,  it  sometimes  J"on  de  teinl,J,» 
had  seven  dayes  of  returne,  and  was  as  long  as  Michaelmasse  (p^wd.  ^65. 
tearme  is  now :  but  for  avoyding  of  infection  in  that  hot  time  of  Cro.  Cha.  609. 
the  yeare,  and  that  men  might  not  be  letted  to  gather  in  harvest,  Cro.  EH*.  997.) 
three  returnes  (since  Littleton  wrote)  viz.  Crastino  Sancti  Johannis 
Baptist cey  Octabis  Sancti  Johannis  Baptists,  and  15  Sancti  Johan- 
nis BaptistcBj  are  by  the  statute  of  32  H.  8.  cut  off,  and  become  39 II.  8.  cap.  91. 
dies  nonjuridici.     And  in  those  dayes  the  feast  of  Saint  John 
the  Baptist  was  not  dies  juridicus.    And  the  said  statute,  called 
Dies  Communis  in  Banco,  is  in  divers  points  (since  Littleton 
wrote)  altered,  as  by  the  said  statute  appeareth.    And  in  ancient 
time  respect  and  reverence  was  had  by  law  to  certaine  times,  as  it 
appeareth  [Jc]  by  the  statute  of  W.  1 .  cap.  5 1 ,  which  hath  a  short  [k]  w.  1.  cap. 

but   ultimo. 

-  -  -  ■  -  ■  ■  ...  ■  - 

(1)  Writ  of  summons  in  a  common  recovery  was  made  returnable  in  a 
month  from  the  day  of  Easter,  which  happened  to  be  Sunday ;  and  the  tenant 
in  tail  who  was  vouchee,  died  the  same  day.  The  judgment  was  reversed ; 
because  it  could  not  be  given  till  the  day  after  the  vouchee's  death,  and  then  it 
came  too  late.  Svuan  and  Broome,  4th  part  Burr.  v.  3.  p.  1596.  But  though 
Sunday  is  not  dies  juridicus  for  giving  judgment,  or  awarding  judicial  process, 
yet  it  is  for  some  other  purposes,  as  for  exhibiting  an  information  on  the 
5  &  6  E.  6',  against  engrossing.     W.  Jo.  156. — [Note  218.] 

(2)  In  consequence  of  the  abbreviation  of  Michaelmas  term,  by  the  24  Geo.  2. 
c.  48,  these  two  days  do  not  now  fall  within  it.— : [Note  219.] 
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but  an  excellent  preamble:  via.  Et  pur  ceo  que  grand  charitk 
serra  dejaire  droit  a  touts  en  tout  temps,  ou  mestior  serroit ;  pur- 
vieu  est  per  assentment  des  prelates,  que  assises  de  novel  disseisin, 
uwrtdttuncater,etdarrefa  Advent, 

en  Septuagesime,  et  en  Quaresme,  auxibien  come  (le  home)  prent 
lenauestes  :  et  ceo  vria  le  roy  as  evesques. 
[(]  7  Am.  p.  7*       f/j  j^ig  statute  is  expounded  in  bookes,  which  I  have  onely 

**N.Bk  iT7  &c.  •a'a*,*»  to  t^ie  ena*  t^e  studious  reader  might  understand  the 
Brition,  '  bookea  that  darkly  speake  of  this  matter,  and  be  ignorant  of 
foL  1 34.  U         nothing  that  belongs  to  the  understanding  of  an  y  part  of  the  law. 

Now  Advent  is  a  moneth  before  the  feast  of  the  Nativity  of  our 
Saviour  Christ,  so  called  de  adventu  Domine  in  came.  Scptua- 
gesima  beginneth  ever  on  the  sabbath  day,  and  is  the  third  sab- 
bath before  Shrove  Sunday,  so  called,  because  it  is  the  seven- 
tieth day  before  the  least  of  Easter.  Sexagesima  is  the  second 
aabbath  before  Shrove  Sunday,  so  named,  because  it  is  the  sixtieth 
day  before  Easter ;  and  so  otQuinquagesima  end  Quadragesima, 
[mi]  W.  i.  cap,    [m]  whereof  you  shall  reade  in  acts  of  parliament,  and  ancient 


i&i!  BrtaM  aa"lort  to>  Now  as  thete  be  dies  juridici,  »o  there  be  hora 
%L  134,  ca.  aa!  convenientes,  whereof  the  Mirror  saitn,  [n]  abusion,  que  len  Heat 
[»]  Miar.  Kb.  ft.  pleas  per  dimenohes  (id  est  sabbaths)  ou  per  outers  jours  defenaus, 
•ect.  a*  o*  dtvmnt  le  soleil  levy,  ou  noctantre,  ou  en  dishonest  lieu. 

M  Bitot,  flb.4.  [o]  Furthermore,  there  are  (as  ancient  authors  term  them) 
*p ^**"fol  _«  di**  Solaris  et  dies  lunaris,  secundum  quod  Deus  divisit  lumen  a 
/Cra.°Efi<.  4*l  ********>  **  quihus  duobus  diebus  efficitur  unus  dies,  qui  dicitur 
t£aon4.a8&)    artifieialis,  ex  die  prweedente  et  node  tubsequente,  qui  constat  ex 

114  Aon*. 

But  we  at  this  day,  retaining  the  same  method,  do  differ  in 
words.  For  we  aay,  dierum  am  sunt  naturales,  alii  artificials* ; 
dies  uaturalis  constat  ex  44  horis,  et  continet  diem  sotarem  6 
modem  ••  and  therefore  in  indictments  of  burglary,  and  the  l&e, 
we  say,  in  node  ejusdem  diet.  Iste  dies  naturalis  est  spatium,  in 
fMO  sol  progreditur  ab  oriente  in  occidentem,  d  ab  occiaente  iterum 
tn  orientem.  Dies  artificialis  she  Solaris  incipil  in  ortu  solis,  et 
Gen.  cap.  t.  desinit  in  occasu  :  and  of  this  day  the  law  of  England  takes  hold 
ver**'**  in  many  cases.     Now  divers  nations  begin  the  day  at  divers 

times.     The  Jemes,  the  Chaldeans,  and  Babylonians,  begin  the 

day  at  the  rising  of  the  sun ;  the  Athenians  at  the  fall ;  the 

Vmbri  in  Italy  beginne  at  midday;  the  JEgyotians  and  Romanes 

from  midnight;  and  so  doth  the  law  of  England  in  many  cases. 

Of  aM  which  you  dhall  reade  pkentifull  matter  in  our  bookes,  and 

in  my  Renotts,  which  by  this  short  instruction  you  shall  the 

better  understand. 

[p]  Bract,  lib.  5.      [^]  There  is  also  annus  minor  and  major.    The  leaser  yeare 

Briitra*  cnnststeth  of  365  dayes  and  sixe  houres,  whereby  in  every  rourth 

JbL  too-  ••         yeare  there  is  dies  excrescent,  which  makes  that  year  to 

t&  have  inreiveritate  366  daies,  and  that  is  called  annus  03571 
ft]  a7  Eli*.        major,    {f  ]  A  quarter  of  a  year  contame€h  by  legall  \    v  J 
p^>  946*         computation  91  dayes,  and  half  a  yeare  centaroeth 
m  1)  A  1  ®a  ^J68  •  *9r  tne  oddeheurs  in  legal!  computation  are  rejected ; 

fr]  it  H.  3.  *na'  ty  M  1*>e  statute  de  anno  bissextili,  h  is  provided,  quod 
■tat.  4e  man*  computentur  dies  Me  excrescent  et  dies  proximipr&cedcnspro  unico 
bitpitilu  die,  bo  as  in  computation  that  day  excrescent  is  not  accnunted. 

A  month, 

-  (3)  See  farther  as  to  dies  mm  juridici,  Spelman's  Treatise  on  the  Terms 
amongst  his  Posthuma,  page1$7. 
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A  month,  mentis,  is  regularly  accounted  in  law  *8  dayes,  and 

not  according  to  the  solar  month,  nor  according  to  the  kalen- 

dar  [*],  unlesse  it  be  for  the  account  of  the  laps  in  a  quart  [,]  6  Co,  6t. 

impedk.   There  is  mentis  Solaris,  and  mentis  lunaris.   Solaris  est  C&testye'scue. 

ltpars  annif  viz.  spatium  30  dierum  horarum  10  et minutorum  30,  <*  Ro.  Abr. 

et  lunaris  est  spatium  a8  dierum.  JJJ;j  Cro* Jam' 

"  Resummons  or  reattachment"   These  are  writs  that  the  de- 
mandant or  plaintife,  after  he  hath  obtained  his  letters  of  abso- 
lution, may  sue  out  to  bring  the  tenant  or  defendant  againe  into 
court  to  have  day,  to  make  answer  unto  him.     [t]  And  these  [0  Bract,  lib.  5. 
writs  doe  lye  in  all  cases  when  the  plea  is  discontinued  or  put  ™ -.4*6- 
without  day,  either  in  this  case,  or  in  case  when,  the  demandant  Jc^JoV4" 
or  tenant  hath  his  age,  or  for  the  non  venue  of  the  justices,  or  /p^.  363.  a.) 
hi  case  of  a  protection,  or  essoine  de  service  le  roy,  fyc.    Of  these 
writs  there  be  two  sorts,  viz.  generall  and  speciall,  whereof  you 
may  see  presidents,  and  reade  more  at  large  in  the  case  of 
discontinuance  of  processe  in  my  Reports,  and  need  not  here 
to  be  inserted. 


"  Upon  his  original"  This  is  intended  of  his  original!  writs,  &«t  in  the 
or  of  that  which  is  instead  of  an  original  1  writ.  But  note,  that  •*  oaafcwry  the 
in  the  other  five  cases  the  writ  shall  abate ;  and  in  the  case  of  **?t  'fa**1.^*1* 
excoamengemeat  the  writ  shall  not  abate,  but  the  plea  to  be  \Mt\\B  pardon. 

{>ut  without  day  until i  the  plaintife  purchase  his  letters  of  aboo-  44*.  3.  37. 
ution,  and  sue  out  his  resummons,  or  reattachment. 

In  «n dent  times  more  persons  seemed  to  be  disabled  than  these 
six  recited  by  Littleton.    As  first,  he  that  was  a  leper,  and  by 
the  writ  de  leproso  amovendo  was  propter  contagionem  morbiprm* 
dkti  (as  the  writ  sakh)  et  propter  corporis  defbrmitatem  (as  others 
say)  to  be  removed  from  the  society  of  men  to  some  solitary 
place ;  and  thereupon  [u]  it  is  said,  datur  etiam  exceptio  tenenti  [k]  Bmct.Kb.fr. 
ex  persona1  petentis  peremptoria  propter  morbum  petentis  incurabi-  *°*-4**» 
lem  et  corporis  defbrmitatem ;  ut  sipetens  leprosus  fuerit,  et  tarn 
deformis  quod  aspectus  ejus  sustineri  non  possit,  et  ita  qubd  it 
communione  gentium  sit  separates,  talis  quidem  placitare  non  po- 
test, nee  heereditatem  petere.    [x]  And  herewith  Britton  agreeth.  {*]  Brit  ton, 
Treating  of  disabled  men,  as  men  outlawed,  adjured  the  realme,  ™*  9§* &  e8* 
attainted  of  felony,  &c.  he  addeth,  nemesd,  ouste  de  oommongents. 

[y]  And  Fleta  eaith,  competit  etiam  ei  exceptio  propter  lepram  \y]  FleU,Hb.6. 
manifestam,  ut  si  petens  leprosus  fuerit,  et  tarn  aefbrmis  quod  £  cap.  39.* 
communione  rentiim  merfro  debet  separari;  talisZZm  morbus  ^l^T 
petentem  repeUit  ab  agendo.  m.  \  4.  F.  n. B. 

And  if  these  ancient  writers  be  understood  of  an  appearance  934.  RegUtw. 
in  person,  I  think  their  opinions  are  good  law ;  for  they  ought 
not  to  sue  nor  defend  in  proper  person,  bat  by  atturney :  for 
they  are  separated  i  communione  gentium  propter  contagionem 
morbi  et  defbrmitatem  corporis. 

Before  the  Conquest,  tliis  disease  was  not  known  m  England ; 
for  master  Camden,  writing  of  Burton  Lazers  in  Leicestershire, 
sakh,  [a]  primis  Normannorum  temporibus  colleota  per  Angtiam  [a]  Ownfen  m 
stipe  nosocomium  hoc  constructumjerunt,  quo  tempore  lepra  (emee  t*ic«t»n*um, " 
£  nonnuUis  elephantiasis  J  gravissimi  w  comJagionis  per  Angtiam  wsrba  B"*1**- 
serpsit.     Ana  it  is  called  morbus  elephantiasis,  because  tfee 
skinnes  of  lepers  are  like  to  elephants,     [b]  And  the  law  of 
England,  for  the  removing  of  the  lepers  from  the  society  of  men  P'l  !**»*•  cap. 
to  some  solitary  place,  is  grounded  upon  God's  law.  4^  4^'*  Num. 

cap.  v.  verse  1,  a.    W.  Llegum.  c.  15. 
*  It  thould  be  cap,  40,  at  it  teems. 

Also 
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[c]  Bract  1. 5.       [c]  Also  there  was  a  time  when  ideots,  madmen,  and  such  as 
4*o,  4«i.  were  deafe  and  dumbe  naturally,  were  disabled  to  sue,  because 

5fjtto?\/* 39'     they  wanted  reason  and  understanding  (tales  enim  non  multum 
net.,  1.5.  c.  37.  fatorf  4  forutuj,    But  at  thig  day  they  all  may  sue ;  for  the  suit 

Cj033H-6-  J&«  must  be  in  their  name,  but  it  shall  be  followed  by  others,  [d] 
l.N.B.  «7.  (i.    ^n(j  note>  ^^  wnen  aD  j(jeot  ^^  gue  or  defend,  he  shall  not 

W  *7  H.8.  n.  appeare  by  gardian  or  procheine  amy,  oratturney,  but  he  must 

4°  e!  a!  •  ever  'n  P6™00  ;  M  DUt  an  *n^ant>  or  *  minor,  shall  sue  by 

F°N.  B.«7.  H.  procheine  amy,  and  defend  by  gardian  (1).   But  now  let  us  heare 
(i  Inst.  «6 1.)     what  Littleton  will  say  unto  us. 

Sect. 


(1)  Ace.  Fitzh.  N.  B.  37.  H.  At  common  law,  infants  could  neither  sue 
nor  defend,  except  by  guardian ;  by  whom  was  meant,  not  the  guardian  of  the 
infant's  person  and  estate,  but  either  one  admitted  by  the  court  for  the  par- 
ticular suit  on  the  infant's  personal  appearance,  or  appointed  for  suits  in  general 
by  the  king's  letters  patent.  F.  N.  B.  27.  H.  &  L.  Sty.  369.  Bro.  Gardein, 
pi.  11.  &  17.  But  this  rule  was  found  inconvenient,  it  sometimes  happening, 
that  an  infant  was  secreted  by  those  having  the  legal  custody  of  him,  and  so 
prevented  from  applying  to  have  a  guardian  ad  litem  appointed.  Hence  was 
seen  the  necessity  of  permitting  any  person  to  litigate  for  the  infant's  benefit, 
who  should  be  disposed  to  risk  the  expense.  On  this  principle  the  statute 
of  Westminster  the  first  enables  any  one  to  sue  as  prochein  amy  for  an  infant 
in  an  assise,  where  the  infant  himself  is  essoigned  by  his  guardian,  or  otherwise 
disturbed  from  suing  the  assise.  3  £.  1.  c.  49.  3  Inst.  «6 1.  The  statute  of 
Westminster  the  second  extended  this  provision,  by  permitting  the  prochein 
amy  to  sue  in  all  actions ;  and  though  in  this  statute,  as  well  as  in  the  former, 
eloignment  of  the  infant  was  mentioned,  yet  by  construction  it  is  not  deemed 
necessary,  but  the  prochein  amy  may  sue,  whether  that  circumstance  occurs 
or  not,  it  being  considered  merely  as  an  instance  of  the  necessity  of  the  case, 
and  as  such  only  taken  notice  of  by  those  who  framed  the  statute.  13  E.  1. 
c.  15.  3  Inst.  390.  But  notwithstanding  these  statutes,  as  there  is  not  any 
thing  in  them  which  prohibits  the  suing  by  guardian,  we  presume*  that  it  re- 
mains as  lawful  as  it  was  before.  It  is  therefore  probable  that  Fitzherbert 
and  lord  Coke,  when  they  tell  us,  that  an  infant  shall  sue  by  prochein  amy, 
did  not  mean  to  exclude  the  election  of  suing  either  in  that  way  or  by  guar- 
dian. That  Fitzherbert  did  not  mean  this,  appears  from  his  afterwards  men- 
tioning, without  disapprobation,  a  case  of  debt,  in  which  suing  by  guardian 
was  allowed.  Coke  too,  in  his  report  of  Rawlyns's  case,  says,  that  on  search 
many  precedents  of  infants  suing  by  guardian  were  found ;  nor  in  that  case 
was  any  objection  grounded  on  its  being  a  suit  by  guardian.  4  Co.  53.  b. 
But  whether  we  construe  the  meaning  of  these  two  judges  rightly  or  not, 
a  case  occurred,  in  which  the  point  is  said  to  have  been  so  adjudged.  Young 
v.  Young,  W.Jo.  177.  However  the  reader  should  at  the  same  time  be 
apprized,  that  according  to  another  report  of  the  same  case,  the  court  deli- 
vered no  opinion  on  the  point,  whether  an  infant  may  sue  by  guardian.  Cro. 
Cha.  86.  See  further  on  this  subject  Palm.  395,  and  Vin.  Abr.  Guardian 
and  Ward,  N.  7. — What  we  have  hitherto  advanced  as  to  suing  by  prochein 
amy  applies  to  the  courts  of  common  law  only.  As  to  our  courts  of  equity, 
the  usual  practice  in  them  is  to  sue  for  infants  by  prochein  amy,  and  to 
defend  by  guardian.  But  it  is  said  that  they  may  sue  111  either  way.  Pract 
Reg.  in  Chanc.  396.— [Note  220.] 
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Sect.  202. 

A  L  SO,  if  a  villeine  be  made  a  secular  chaplaine,  yet  his  lord  may  seise 
him  (2)  as  his  villeine,  and  seise  his  goods,  frc.  But  it  seemeth,  that  if 
the  villeine  enter  into  religion,  and  is  professed,  tfiat  the  lord  may  not  take 
nor  seise  him,  because  he  is  dead  in  law ;  no  more  than  if  a  free  man  taketh 
a  niefe  to  his  wife,  the  lord  cannot  take  nor  seise  the  wife  of  the  husband, 
but  his  remedy  is  to  have  an  action  against  the  husband,  for  that  he  took  his 
niefe  to  wife  without  his  licence  and  will,  frc.  And  so  may  the  lord  liave 
an  action  against  the  sever aigne  of  the  house,  which  taketh  and  admitteth 
his  villeine  to  be  professed  in  the  same  house,  without  the  licence  and  leave 
of  the  lord,  and  ne  shall  recover  his  damages  to  the  value  of  the  villeine* 
For  he  which  is  professed  a  monke,  shall  be  a  monk,  and  as  a  monke  shall 
be  taken  for  terme  of  his  naturall  life,  unlesse  he  be  deraigned  (sinon 
que  il  soit  deraigne)  by  the  law  of  holy  church.  And  he  is  bound  by  his 
religion  to  keepe  his  ctoyster,  §fc.  And  if  the  lord  might  take  him  out  of 
his  house,  then  he  should  not  live  as  a  dead  person,  nor  according  to  his 
religion,  which  should  be  inconvenient,  $fc. 

u  QECU  LA  R  chaplaine  [0]"  is  he  that  is  infra  sacros  L«]  Mir.  cap.  a. 
ordines;  but  he  is  not  regular,  (that  is)  liveth  not  under  %*cU  l8« 

[13671  certain  rule8>  rr'  nor  **&  vowed  I*10**  three  ^g8  foM4i 
^  J  above  specified  (*).  4  E.  4.  *25. 

per  Da nb v. 

[b]  "  Enter  into  religion,  and  is  professed.9*     That  is  intended  *7  Ass.  pi.  49. 
(as  hath  been  said)  when  he  is  regular  and  profest  under  certain  £J  ""^ 
rules,  as  to  become  one  of  the  foure  orders  of  friers  (that  is  Doctor  and* 
to  say)freres  Minors,  Augustines,  Preachers,  or  Carmelites,  Student,  fo.  141. 
or  become  a  monke,  canon,  or  nunne,  &c.     Qui  ad  vivendum  (Doctr.  Plac.  9. 
regulariter  se  astringunt,  sive  sunt  monacki,  sive  canonici  regu-  Al*e  13a  *•) 
lares  sive  sanctimoniales.    For  all  these  are  regular  and  votaries,  4    ' 4'  cap" l4* 
and  are  dead  persons  in  law ;  but  so  are  not  the  secular  persons, 
as  prebends,  parsons,  vicars,  &c. 

And  therefore  it  is  holden  in  our  bookes,  \c]  that  if  a  secular  [c]  Q1  jj.7.  39. 
priest  taketh  a  wife,  and  hath  issue  and  dyeth,  the  issue  is  law-  19  H.7.iit. 
fall,  and  shall  inherite  as  heire  to  his  father,  &c.  for  (as  it  was  Bastardv,  33. 
then  holden)  the  marriage  was  not  void,  but  voidable  by  divorce,  (^Jyift"  «6 
and  after  the  death  of  either  partie  no  divorce  can  be  nad  (1).     ^e*  ^  <^8U  * 

ult.    (19  Co.  9.    1  Ro.  Abr.  340.) 

But  if  a  man  marrieth  a  nunne,  or  a  monke  marrieth,  these 
marriages  were  holden  void,  and  the  issues  bastards ;  because 
(as  it  was  then  holden)  the  marriage  was  utterly  voyde,  for  that 
the  nunne  and  the  monke  (as  Littleton  here  saith)  were  dead 
persons  in  law.  And  that  is  the  reason  yielded  by  Littleton, 
wherefore  a  villeine,  being  professed  in  religion,  cannot  be  seised 

by 


(a)  Vide  tamen  Pasch.  8  E.  1.  rot.  7,  the  case  qfEdvoard  Ronald  contra* 
—Hal.  MSS. 
(1)  See  a  Inst.  687. 
(*)  Ante  93.  b.  132.  a. 
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by  the  lord,  because  he  is  dead  in  law ;  and  yet  his  blood  or 
bondage  is  not  thereby  altered,  but  his  person  in  respect  of  his 
Tfl  Gtaivil.  profession  only  privileged.  [</]  In  decretaUbus  statutum  est,  quod 
lib.  6*  cap.  5.  nuUus  episcopus  spurios  out  servos,  donee  d  dominis  suis  fuerint 
Brittoo,  fa,  79.  manumtssi,  ad  sacros  ordines  promovere  prasumaU  Bu t  notwith- 
&  8a*  standing  his  person  is  privileged  till  he  be  disgraded. 

[,]Ffcu,lib.».  And  so  it  is  holden  in  ^  our  old  bookes.  [e]  If  a  {"13671 
Jft*4*  .,  villeine  be  made  a  knight,  for  the  honour  of  his  decree  I  h.  J 
■nprt,  *"*  person  ,8  pnviledged,  and  the  lord  cannot  seise  him 

untill  he  be  disgraded.  Nullum  vilem  personam,  natione  spurium, 
vel  servUis  conditions,  ad  militia  strenuitatis  ordinem  promaveri 
licebit ;  sed  dm  it  dominis  suis  petantur  ut  nativi,  ipsis  prima 
degradatiSf  statim  ad  judicium  procedatur. 

yy F.  N.  B.  "  If  a  free  man  taketh  a  niefe"  J/]  Some  have  holden,  that 

f      ri         ky  this  marriage  the  wife  shall  be  tree  for  ever ;  but  the  better 
VUWn'la  opinion  of  our  bookes  is,  that  she  shall  be  pnviledged  during 

33  E.  3.  ib.  si.    the  coverture  onelv,  unlesse  the  lord  himselfe  marrieth  his  niefe ; 
(Po«t.  1 37.  b.)   and  then  some  hold,  that  she  shall  be  free  for  ever  (i ). 
18  E.s.  ib.  30. 

46  £.3. 6.    4  E.  4.1ft.    1H.4.6.    13  E.i.  Villein,  36.     18  Am.  10.    Doct.& 
8tod.  141.    Mirror,  ca.  a.tect  18.  ace 

If  a  niefe  be  regardant  to  a  mannor,  and  she  taketh  a  freeman 
to  husband  by  licence  of  the  lord,  and  the  lord  maketh  a  feoff- 
ment in  fee  of  the  mannor,  the  husband  dieth,  the  feoffee  shall 
not  have  the  niefe,  but  the  feoffor,  for  that  during  the  marriage 
she  was  severed  from  the  mannor.  And  so  is  the  booke  39  Ass, 
(which  is  falsly  printed)  to  be  understood. 
[g]  16  H.  3.  [g]  If  two  coparceners  be  of  a  villeine,  and  one  of  them  taketh 

nape?  oblit,  17.  him  to  husband,  she  and  her  husband  shall  not  have  a  nuper 
«H*  3#^  °b*i*  against  her  coparcener,  but  after  the  decease  of  ner 

STTiT^      husband  she  shall. 

Jr.  H»  d •  197* 

[»]  Vide  Brit-  "  [h]  But  his  remedy  is  to  have  an  action  against  the  husband, 
ton.fol.  8a.         Sfc"    Albeit  marriage  is  lawfull,  yet  when  it  worketh  a  preju- 

¥fifT?C*C* «  43#  t0  a  t^i*^  P^™11*  8n  action  in  this  case  lyetb  against  the 

46  £.  3. 6.  a.       busband  to  the  value  of  his  losse.    And  albeit  he  did  not  know 

her  to  be  a  niefe,  yet  the  action  lyeth  against  him ;  for  he  must 
()  7  R. ».  tit  take  notice  thereof  at  his  peril!,  [t ]  unlesse  she  be  out  of  the 
Jarre,  940.  service  of  the  lord,  and  vagrant ;  and  then  if  one  not  knowing 
(F.N.B.168  B.  ner  to  be  a  niefe  marrieth  her,  some  say,  that  in  that  case  no 
}k]  BrittoB,  action  lyeth  against  the  husband.  [*]  And  likewise  the  lord 
foL  8a.  b.  '       shall  have  an  action  against  those  that  were  the  meanes  to  make 

the  villeine  a  knight. 

31  H.  6.  c.5.         **  Soveraigne,"  prampuus,  chiefs  i  as  here,  soveraigne  of  the 

is  H.  7.  c.7.      house,  is  the  chiete  of  the  house. 
11  H.4.5.  b. 

31  H.  8.  c.  39.        "  Unlesse  he  be  deraigned  (sinon  que  3  soit  deraigne)."    This 

word  (deraigne)  commeth  of  the  French  word  derayer,  or  de- 
raigner,  that  is  to  say,  to  displace  or  to  turne  one  out  of  his 
order ;  and  hereof  cometh  deraignment,  a  displacing  or  turn- 
ing out  of  his  order.    So  when  a  monke  is  deraigned,  he  is 

degraded 


(1)  See  ante  133.  n.  3.    Post  137.  b. 
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degraded  and  turned  out  of  his  order  of  religion,  and  become  a 
layman. 

*  Which  should  he  inconvenient*"  Ah  tnconvenienti  is  a  good  40  Ait.  97. 
argument  in  law,  as  Littleton  often  obserreth*.  And  here  UU  Finchden. 
tleton  concludeth,  that  the  lord  cannot  take  a  monke  out  of  his 
house,  for  that  it  should  be  inconvenient,  which  Littleton  here 
sheweth,  for  divers  reasons,  and  therefore  unlawful].  And  the 
inconvenience  is,  that  where  a  man  of  religion  should  live  ac- 
cording to  his  profession  in  religion,  by  the  taking  of  him  out 
he  should  not. 

«  If  the  lord  might  take  him,  8cc?  By  this  it  appeareth,  that 
if  a  man  detaineth  a  villeine  in  his  house,  the  lord  of  the  vil- 
leine  may  take  him  out  of  the  house ;  for  here  the  impediment, 
wherefore  the  lord  could  not  take  him  out  of  the  house,  was,  for 
that  the  villeine  was  a  monke  professed.  And  so  in  case  of  the 
wardship  here  next  following. 


Sect.  203. 

JN  the  same  manner  it  is,  if  there  beagardeinein  chivalry  of  the  body 
and  land  of  an  infant  within  age,  if  the  infant,  when  he  comes  to  the 
age  of  14  yeares,  entreth  into  religion,  and  is  profest,  the  gardian  hath  no 
other  remedy  (as  to  t/ie  wardship  of  the  body)  but  a  writ  of  ravishment 
de  gard  against  the  soveraign  of  the  house.  And  if  any  being  of  full  eye, 
who  is  cousin  and  hevre  of  the  infant,  entreth  into  the  land,  the  gardian  hath 
no  remedy  as  to  the  wardship  of  the  land,  for  that  the  entry  of  the  keire  of 
the  infant  is  lawfull  in  such  case. 

"A  WR  IT  of  ravishment  de  gard"    This  writ  is  given  by 

the  statute  of  W.  2.  cap.  35,  in  verbis  conceptis ;  the  words 

of  which  writ  be,  that  the  defendant,  talem  hceredem, 

CI  37*1  &&**  maritagium  ad  ipsum  A.  t&pertinet,  8fC.  rapuit  et 
a.  J  aoduxit,  Sec.  contra  pacem.  Now  ropere  signifietn  pro- 
perly to  take  away  by  violence  and  force.  And  when 
die  severaigne  took  and  admitted  the  ward  into  his  house  to  be 
professed,  this  in  judgment  of  law  is  a  ravishment  of  the  ward ; 
and  as  it  appeareth  in  our  bookes  before  the  said  statute,  there  9  Co.  Doctor 
ley  a  general  action  of  trespass  in  that  case.  Huwcy't  case, 

*  After  the  age  of  14  yeares,  Sec"  Our  author  mentioneth  this 
age  because  it  is  prohibited  by  the  statute  of  4  H.  4,  that  no  4  H.  4.  cap.  17. 
cnOde  shall  be  received  into  any  house  of  religion  before  that 
age  without  consent  of  his  parents  and  gardians,  &c. 

"  The  gardian  hath  no  remedy,  Sec?  Here  it  appeareth,  that, 
by  the  profession  of  the  ward,  the  lord  loseth  the  wardship  of 
the  land,  because  he  is  civiliter  mortuus,  a  dead  man  in  law,  and 
cannot  hold  any  inheritance ;  neither  can  the  gardian  continue 
the  wardship  of  the  land,  because  by  the  civill  death  of  the  ward 
the  inheritance  is  descended  to  another,  who  is  either  to  be  in 
ward,  or  pay  reliefe.  So  as  in  this  case  the  gardian  hath  damnum, 

•  See  ante,  Mr.  Hargrove's  note,  1,  fol.  66.  but 
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(Not,  184.  but  it  hnbttfue  injurii,  because  he  loaeth  the  wardship  of  the  land 
1  Ro.  Abr.  107.  by  act  0p  jaw>  v;z,  ^  descent  thereof  to  another ;  and  therefore 
rot.  197.  b.)     ^  jaw  giwtn  to  him  no  remedy  in  this  case,  neither  by  any 

formed  writ,  nor  by  action  upon  his  case ;  for  Littleton  %  words 

are  generaU  (be  hath  not  any  remedy). 


Sect.  204. 


A 


LS09in  many  and  divers  case*  the  lard  may  make  manumission  and 
enfranchisement  to  his  villeine.  Manumission  is  properly,  when  the 
lord  makes  a  deed  to  his  villeine  to  enfranchise  him  by  this  word  (manu- 
mittere),  which  is  the  same  as  to  put  hint  out  of  the  hands  and  power  of 
another.  And  for  that  that  by  such  deed  the  villeine  is  put  out  of  the 
hands  and  out  of  the  power  of  his  lord,  it  is  called  manumission.  And 
so  every  manner  of  Enfranchisement  made  to  a  villein  may  be  said  to  be  a 
manumission. 

r I]  GlwiYin.        « JLtA  N  UMIS  SION,"  [/]  Manunutteref  quod  idem  est  quod 

Bb.  6.  cap.  5.  extra  manutn  vd  potestatem  ponere. 

&c.  8o!'g7*.  110.       Qu"1  quamdiu  quit  in  servitute  est,  sub  manu  et  potestate  domini 

Fleta,  lib.  3.  SUt  est. 

cap.  1 3. 6c  Ub.  ft.       Qui  in  potestate  domini  sui  est,  in  manu  domini  sui  esse  dicitur ; 

^P*  44*  sed  postquam  manumissus  est,  ab  illo  tiberabitur,  ergo  dicitur 

quasi  extra  manutn,  id  est,  extra  potestatem  domini  sui  missus. 
And  here  is  to  be  noted  (as  in  many  other  places  is  observed) 
what  regard  Littleton  hath  to  the  true  etymologies  of  words* 

[«]  Mirr.  ca.  a.       u  [m]  Enfranchisement."  (Hereby  Littleton  explain- 
sect.  18.  eth  manumission.)     It  K*"  is  derived  from  the  French  ["137."! 

wordfranchise,  that  is,  liberty;  and  in  the  common  law  I  .^  "I 
it  haul  divers  significations :  sometimes  the  incorpo- 
rating of  a  man  to  be  free  of  a  company  or  body  politique,  as  a 
free  man  of  a  city,  or  burgesse  of  a  burrough,  &c.  sometimes  to 
make  an  alien  a  denizen  ;  and  here  to  manumise  a  villeine  or 
bondman*  So  as  this  word  {enfranchisement  J  is  more  general 
than  manumission  ;  for  that  is  properly  applyed  to  a  villein ;  and 
therefore  every  manumission  is  an  infranchisement,  but  every  in- 
[»]  Miir.  cap.  ft#  franchisement  is  not  a  manumission,  [«]  There  be  two  kindes 
■ecu  18.  of  manumissions,  one  expresse,  and  the  other  implyed.  Expresse, 

when  the  villeine  by  deed  in  expresse  words  is  manumised  and 

made  free.     The  other  implyed,  by  doing  some  act  that  maketfa 

in  judgement  of  law  the  villeine  free,  albeit  there  be  no  expresse 

[o]  Fortescoe,      words  of  manumission  or  enfranchisement.     [0]  If  a  villein  be 

cap.  46.  manumised,  albeit  he  become  ingratefull  to  the  lord  in  the  highest 

degree,  yet  the  manumission  remaines  good :  and  herein  the 
common  law  differeth  from  the  civill  law,  for  libertinum  *«- 
gratum  leges  civiles  in  pristinam  redigunt  servitutem,  sed  leges 
Anglia  semel  manumissum  semper  liberum  judicant,  gratum  et 
ingratum. 

There  be  also  some  cases  where  the  villein  shall  be  privileged 
^    6.  b    ^rom  t^ie  sei8ure  °f tne  l°r<i>  albeit  he  be  not  absolutely  manumised 
n.b.  79.L     or  infranchised.     Sometimes  rationcloci;  [p]  as  if  a  villeine 
(Dj.  966.  b.  983.  b.)  remaine 


W 
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remaine  in  the  ancient  demeane  of  the  king  a  veare  and  a  day 
without  claime  or  seisure  of  the  lord,  the  lord  cannot  have  a 
writ  of  nativo  habendo,  or  seise  him,  so  long  as  he  remaines  and 
continues  there  (2) ;  and  the  reason  of  this  was,  in  respect  of  the 
service  he  did  to  the  king  in  plowing  and  tillage  of  the  demeane, 
and  other  labours  of  husbandry  for  the  king's  benefit.  And 
herewith  agree  old  bookes,  [q]  which  say,  that  this  immunity  [9]  Glanril. 
was  sometimes  granted  by  common  consent  to  the  king  for  his  f'b-5-  cap.  6* 

Srofit,  and  for  the  help  or  ease  of  his  villeins,     [r]  If  a  villein  FIcla» l,b,a' 
e  a  priest  of  the  king's  chappel,  the  lord  cannot  seise  him  in  Bnt.lbi.  79. 
the  presence  of  the  king,  for  the  king's  presence  is  a  privilege  Mirror,  cap.  q. 
and  protection  for  him.   Sometimes  ratione  professions ;  [«]  as  sect  18. 
if  a  villeine  be  professed  a  monke,  or  a  niefe  a  nun,  as  hath  been  (***°*  A^r* 
sayd.    [t]  Sometimes  (as  some  have  said)  ratione  dignitatis ;  as  if  ^Y  5w  Am. 
the  villeine  be  made  a  knight,  &c.     Sometimes  ratione  matri~  p.  49. 
monii ;  as  if  a  niefe  marry  a  free  man,  she  is  priviledged  during  r#]  Glanvil. 
the  marriage,  but  not  absolutely  enfranchised ;  for  if  her  hiw-  »*>•  5-  p*»  6« 
band  dye,  she  is  niefe  againe,  unlesse  the  lord  himself  marrieth   M  Britton,ubi 
the  niefe,  and  then  she  is  enfranchised  for  ever,  as  hath  been  said  /^me  136.D.) 
before  (1).    And  it  shall  not  be  amisse  to  observe  the  wisdome 
of  our  ancients,  with  what  solemnity  (for  more  surety  thereof) 
manumissions  were  made.     Qui  servum  suum  liber  at  >  in  ecclesid,  Lib.  Rob. 
vel  merca/o,  vel  comitatu,  vel  hundredo,  coram  testibus  et  palam  ^P*  7&  - 
Jhciat,  et  libera*  ei  vias,  et  portas  conscribat  apertas,  et  lanceum, 
et  gladium,  vel  qua  liberorum  arma,  in  mambus  eiponat.  Our 
author  having  spoken  of  an  ezpresse  manumission,  here  followe 
infranchisements  in  law. 


Sect.  205. 


A  L  SO,  if the  ford  mdketh  to  his  villeine  an  obligation  of  a  certaine  sum 
of  money r  or  grantetk  to  him  by  his  deed  an  annuity,  or  lets  to 
him  by  his  deed  lands  or  tenements  for  terme  of  yeares,  the  villeine  is 
enfranchised. 


"PO R  when  the  lord  enableth  the  villeine  to  have  an  action  (5  Co. 56.  a.) 

against  him,,  as  for  debt  Or  annuity,  &c.  or  giveth  to  the  vil- 
leine a  certaine  and  fixed  estate  in  lands,  tenements,  or  heredi- 
taments, as  a  lease  for  yeares,  this  amounteth  to  an  infranchise- 

ment,  not  only  during  the  yeares,  but  for  ever ;  [u]  and  albeit  [u]  50  E.  3. 

the  lease  be  made  to  the  villeine  without  deed,  yet  it  is  an  tit.  Vil.  25. 

infranchisement  for  ever.  1 1 H.  7. 13. 

Sect. 


(2)  Post.  354.  b» 
(i)  Ante  123.  a.  n.  3. 
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Sect.  206. 


ri38H 

J  ISO,  if  the  lord  wmheth  afeoffememtto  his  mUeme  of amy  land* 
*"  or  tenements,  by  deed  or  without  deed,  in  fee  simple,  fee  Utile,  or 
for  terme  of  Ufe  or  yeares  (1),  and  dethereth  to  Mm  seisin,  this  is  an 
enfranchisement. 

Vidtt4E.3.as.  This  b  evident,  and  agreeth  with  our  bookes. 

laH.  3. 
tit  VUI,  4». 

Sect.  207. 

ft  U  T  if  the  lord  maketh  to  him  a  lease  cf  lands  or  tenements,  to  hold  at 
•**  will  of  the  lord,  by  deed  or  without  deed,  this  is  no  enfranchisement; 
for  that  he  hath  no  manner  of  certainty  or  surety  of  his  estate,  but  the  lord 
may  oust  him  when  he  will 


«DY  deed."  80  a*  a  deed  nude  to  n  vilietne  by  the  lord  b 
mL^  no  infranchkenent,  when  the  deed  transferreth  no  certain* 
or  fixed  estate,  but  revocable  at  the  lord's  wilL  If  the  lord  re- 
lease to  his  villeine  all  the  right  in  Black  Acre,  and  the  villeine 
is  not  thereof  seised,  this  is  no  infranchisement,  because  it  is 
11  H.  7.  voyd,  and  can  give  no  cause  of  action.    If  the  kxrd  attonieth  to 

his  villeine,  this  is  no  infranchisement. 

Sect.  20a 

A  LSO,ifthe  lord  sueth  against  his  villeine  a  praecipe  qu&d  reddat, 

if  he  recover,  or  be  nonsuite  after  appearance,  this  is  a  manumission, 

for  that  he  might  lawfully  have  entered  into  the  land  without  suit*   In  the 

same  manner  it  is,  if  he  sue  against  his  villeine  an  action  of  debt  or  account , 

or  of  covenant,  or  of  trespasse,  or  of  such  like,  this  is  an  infranchisement, 

for  that  he  might  imprison  the  villeine,  and  take  his  goods  without  such 

suite.   But  if  the  lord  sue  his  villeine  by  appealeoffelomey  where  he  was 

indited  of  the  same  before  (1)*,  thisshaunot  enfranchise  the  vttteme,  albeit 

that  the  matter  of  appeal*  be  found  against  the  lord,  for  that  the  lord  could 

not  have  the  viueine  to  be  /tanged  urithout  such  suit.     But  if  the  villeine 

were  not  (2)f  indited  of  the  samefelonie  before  the  appeal  sued  against  him, 

and 

•  t  These  arenotes  1,  and*,  of  138.  b.  in  the  13&  and  14th  editions.  It  should  have 
been  observed  before,  that  the  nates  on  Littleton  should  be  referred  to  rather  by  the  number 
of  the  section  of  Littleton  than  by  that  of  the  folio  of  Coke  on  Littleton.  This  way  of 
reference  seems  the  mere  proper  when  it  u  considered,  that  Littleton  is  always  rtfartd  to 
by  the  number  of  the  section,  and  never  by  the  number  of  the  folio  of  Coke  on  Littleton,  and 
that,  in  the  fifteenth,  sixteenth,  and  present,  editions,  many  of  Littleton's  sections,  or  seme 
words  of  the  same,  art  not  in  the  same  fotis,  or  half  folio,  in  which  they  art  in  the  prior 
editions. 


fi )  The  words  or  yeares  not  in  L.  and  M.  Roh.  nor  P.    They  first  appear 
in  Redm. 

(1)  *  Where  he  xoas  indited  of  the  seme  before  in  Red.  but  not  in  L.  and  M. 
Roh.  nor  P. 

(a)  f  not  in  Roh.  and  Red.  but  not  in  L.  and  M.  nor  P. 
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and  afterward  is  acquitedof  this  felony,  so  as  he  recover  dammages  against 
his  lord  far  the  false  appeale,  then  the  viUeine  is  infranchised,  because  of 
the  judgment  of  dammages  to  be  given  unto  him  against  his  lord.  And 
many  other  cases  and  matters  there  be,  by  which  a  villeine  may  be 
enfranchised  against  his  lord,  frc.  But  enquire  of  them  [Sed  de  illis 
quaere  (3)  ]. 

"  TF  the  lord  sueth  against  his  viUeine  a  praecipe  gudd  reddat,  &c. 
this  is  a  manumission."   And  the  principall  reason  hereof  is, 
for  that  by  this  suit  he  enableth  the  villeine  to  be  a  person  able  to 
render  him  the  land  by  course  of  law,  where  the  lord  without  any 
such  suit  might  have  entered,    [a]  But  if  the  tenant  in  tayle  be  ra]  34  E.  3. 
of  a  manor  wherunto  a  villeine  is  regardant,  and  enfeoffeth  the  Discont.  16. 
villein  of  the  mannor,  and  dyeth,  the  issue  shall  have  ajbrmedon  VQdV^ntS>D' 
against  the  villeine,  and  after  the  recovery  of  the  *  "     ia  * 

L  13871  mannor  ne  sn&H  tefae  the  villein.    And  t5*  the  reason  (Ante  laa.  b. 
k   J  is>  for  that  he  could  not  seise  the  villeine  till  he  had  2Ro.Rep.409.). 
recovered  the  mannor,  which  was  the  principall,  and 
at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeoffes  the  villeine  of  the  lord  and  an  estranger 
upon  collusion ;  in  this  case,  although  the  lord  may  enter  upon 
the  villeine  for  the  nioity,  yet  may  he  have  a  writ  of  ward 
against  them  both  without  infranchisement  of  the  villeine ;  for  if 
the  lord  should  enter  upon  the  villeine,  then  should  his  seigniory 
be  suspended,  and  then  could  not  he  have  a  writ  of  ward  against 
the  other. 

The  lord,  upon  a  writ  of  covenant  brought  by  the  villeine, 
levies  a  fine  to  his  villeine  of  land  which  is  ancient  demesne ; 
the  lord  of  whom  the  land  is  holden  reverseth  the  fine  in  a  writ 
of  deceit ;  albeit  the  authority  and  jurisdiction  of  the  court  is 
disproved,  and  that  the  lord  of  the  villeine  shall  be  restored  to 
the  land  given  by  the  fine,  yet  is  it  an  enfranchisement,  for  that 
he  answered  to  the  writ  of  covenant,  and  the  fine  was  voydable, 
and  not  voyde ;  and  therefore,  being  once  an  enfranchisement, 
it  cannot  be  avoided  by  the  reversing  of  the  fine. 

u  Be  nonsuite,  (id est)  non  est prosecutus  breve  swum"  For 
by  the  law  the  plaintife  is  first  agent  at  every  continuance ;  and 
therefore  the  record  sayth,  quod petens  sen  querens  (naming  them) 
obttdit  se,  who  if  he  be  called,  and  make  default,  then  he  is  said 
to  be  nonsuit,  id  est,  non  est  prosecutus,  fyc. 

By  Littleton  here  it  appeareth,  that  there  is  a  nonsuite  before 
appearance  at  the  returne  of  the  writ,  or  after  appearance  at 
some  day  of  continuance,     [x]  The  difference  between  a  non-  [x]  8  Co  58.6a. 
suit  and  a  retraxit  on  the  part  of  the  demandant  or  plaintife  is  bccher's  case. 
this.      A  nonsuite  is  ever  upon  a  demand  made,  when  the  J1*"?"1?! 
demandant  or  plaintife  should  appeare,  and  he  makes  a  default.  Nonsuit  \. 
A  retraxit  is  ever  when  the  demandant  or  plaintife  is  8  H.  6.  7." 
riSOT]  present  in  court  tt~  (as  regularly  he  is  ever  by  intend-  50  E.  3.  la. 
L  a.  J  ment  °f  **w,  untHl  a  day  be  given  over,  unlesse  it  be 
when  a  verdict  is  to  be  given,  for  then  he  is  demand- 
able).    And  this  is  in  two  sorts,  one  privative  and  the  other 
positive.     Privative,  as  upon  demand  made,  that  he  make 

default, 


(3)  de  illis  qucere  not  in  L.  and  M.  nor  Ron. 

N  N  4 


1 39.  a.]  Of  Villenage.     L.  2.  C.  i  1 .  Sect  208. 

defalk*  and  depart  in  despite  of  the  court ;  and  then  the  entry 
M  Tr.  5  H.  6.  i*  [y  1  et  postea  eodem  die  revenit  ad  barram  pradic£  tenens,  et 
Rot.  3ao.  io  proa  petens  tunc  solenniter  exactus  non  ventt,  ted  A  secta  sua 
Com.  Buco.       predicta  in  contemptum  curia  $e  retraxit,  ideo  consideration  est,  fyc. 

Positive,  at  when  the  entry  is,  et  super  hoc  idem  quarens  dial, 
quod  ipse  non  vult  ulterius  plactium  suum  pradictum  prosequi,  sed 
abinde  omnino  se  retraxit,  ideo,  Sfc.    Another  form  thereof  is, 
quod  idem  quarens  fatetur  se  (seu  cognovit  se)  ulterius  nolle  pro- 
It]  F.  N.  B.        sequi  versus  praaicf  defena,  Sfc.  de  placito  pradicto.    [z\  A 
78.  F.  108.  D.    departure  in  despight  of  the  court  if  on  the  part  of  the  tenant, 
Viiu:  *  an    '*>  WD*n  ^e  tenant  or  defendant  after  appearance  and  being 

l0'  31*  present  in  court  upon  demand  makes  departure  in  despight  of 
the  court,  and  then  the  entry  is,  et  pradicf  tenens  seu  defendent 
licet  solenniter  exactus  non  revenit, sea  in  contemptum  curia  rccessst 
et  defaltam  Jecit,  ideo,  Sfc.  It  is  called  a  retraxit,  because  that 
word  is  the  effectual  word  used  in  the  entry,  as  before  it 
appeareth,  and  it  is  ever  on  the  part  of  the  demandant  or 
[a]  8  Co.  ubi  piaintife.  [a]  Another  difference  between  a  retraxit  and  s 
supra.  nonsuit  is,  that  a  retraxit  is  a  barre  of  all  other  actions  of  lie 

or  inferior  nature :  qui  semel  actionem  renunciavit,  amplita  rep* 
tere  non  potest.  But  regularly  a  nonsuit  is  not  so,  but  that  he 
may  commence  an  action  of  like  nature,  &c  againe.  For  it 
may  be,  that  he  hath  mistaken  somewhat  in  that  action,  or  was 
not  provided  of  his  proofes,  or  mistaking  the  day,  or  the  like. 
But  yet  for  some  special  reasons,  nonsuit  in  some  actions  is 
peremptory. 

In  a  quart  impedit,  if  the  piaintife  be  nonsuite  after  appear- 
ance, the  defendant  shall  make  a  title,  and  have  a  writ  to  the 
bishop ;  [b]  and  this  is  peremptory  to  the  piaintife,  and  is  s 
[h]  5  E.  3.  35.  g00j  barre  in  another  quare  impedit  (l) ;  and  the  reason  is,  for 
31  H  6. 15,  that  the  defendant  had  oy  judgement  of  the  court  a  writ  to  the 
aa  II  6.  44, 45.  bishop,  and  the  incumbent,  that  commeth  in  by  that  writ,  shall 
33  H.  6. 1 .  55.  never  be  removed,  which  is  a  flat  barre  as  to  that  presentation ; 
1 9  &•  4  9*         and  of  this  opinion  is  Littleton  in  our  bookes.   And  the  same  law, 

f!  n'  B 1**18  K  an(*  *°r  ^e  8ame  reason>  it 18  m  the  case  upon  a  discontinuance. 
7  Co.  27.  b.    "        M  1°  a  w"t  de  nativo  habendo,  nonsuit  after  appearance  is 

Sir  Hugh  Port-  peremptory ;  for  thereby  the  villeine  is  infranchised.     And  so  it 

man's  case.  ^  18  if  two  be  plaintifes  in  a  nativo  habendo,  if  one  be  nonsuit,  this 

6  6  E  E  Vil'  *8  ^e  non8U't  of  both,  and  no  summons  and  severance  doth  lie 

ibid.  a8.  ioE!a.  m  t^at  case>  albeit  it  be  a  reall  action.     And  this  is,  injavorem 

ibid  31 .       *  libertatis ;  for  in  a  libertate  probanda  nonsuit  after  appearance  is 

F.  N.  B  78.  E.  not  peremptory,  neither  is  the  nonsuit  of  the  one  the  nonsuit 

4  &  a.  Nmi-  of  both. 

r«0  q1?  4  1.19        E^  Nonsuit  in  an  appeale  of  murder,  rape,  robbery,  &a  after 

Siaunf.  PI.  Cor*  appearance  is  peremptory;  and  this  is  in  Javorem  vita ;  for  if 

148,  a.  &  171.  c.  the  defendant  be  acquitted,  and  take  out  processe  upon  the 

3^A»s.97.  statute  of  W.  2.  against  the  abettors,  or  if  he  purchase  his 

Fr*.  Car.  184.  orjginall  writ,  for  that  cause  he  may  be  nonsuit. 
47  t.  3. 16.  M  H  the  piaintife  in  an  appeale  of  mayhem  be  nonsuit  after 

7  H.  7.  5.    40  E.  3.  Dam.  77.    17  E.  a.  Coron.  386.    3  £.  a.    Action  sur  I'estat,  a8, 

[e]  43  Asa.  39.  40  Asi.  1 .    (l  Sid.  3a.) 

appearance, 

(1)  But  lord  Dyer  held  the  nonsuit  not  peremptory,  if  another  quare  impedit 
was  brought  within  the  six  months.  Dall.  81, 82.  rerhaps,  however,  he  only 
meant  to  assert  this  in  the  case  of  a  nonsuit  before  appearance.  As  to  lord 
Coke's  doctrine,  other  authorities  for  it  may  be  added  to  those  he  cites.  See 
1  Brownl.  161.  2  Salk.559.  a  Inst.  363.  %  Ro.  Abr.  680.— [Note  321.] 
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appearance,  it  is  peremptory;  for  the  writ  saith  ftlonicZ  maihem- 
avtiy  and  therefore  the  nonsuit  is  peremptory. 

Q/J  In  an  attaint,  if  the  plaintife  after  appearance  he  nonsuit,  [/]  3a  Ass.  13. 
it  is  peremptory;  and  the  reason  is,  for  the  faith  that  the  law   >9  Ass.  13.  ^ 
gives  to  the  verdict,  and  for  the  terrible  and  fearefull  judgement  ao  fe- 3- Attaint, 
that  should  be  given  against  the  first  jury  if  they  should  be  con-  p? n^B.  iosVd. 
victed ;  and  therefore  upon  the  nonsuit,  the  plaintife  shall  be  im- 
prisoned, and  his  pledges  amerced.     But  if  the  processe  in  an 
attaint  be  discontinued,  the  plaintife  may  have  auother  writ  of 
attaint,  because  upon  the  nonsuit  there  is  a  judgment  given,  but 
not  upon  the  discontinuance.     Note,  it  is  truly  said,  that  exceptio 
probat  regulam ;  for  these  cases  excepted  stand  upon  their  special 
and  particular  reasons,  and  fall  not  within  the  general  reason  of 
the  rule.    It  is  a  general  rule,  that  nonsuite  before  appearance 
is  not  peremptory  in  any  case,  for  that  a  stranger  may  purchase 
a  writ  in  the  name  of  him  that  hath  cause  of  action,  as  shall  be 
said  hereafter  in  this  Section. 

[g]  In  reall  or  mixt  actions  the  nonsuit  of  one  demandant  is  [g]  11  H.  6. 
not  the  nonsuit  of  both,  but  he  that  makes  default  shall  be  sum-  33*  35- 
moned  and  severed ;  but  regularly  in  personall  actions,  the  non-  F*  N.  B.  35.  B. 
suit  of  the  one  is  the  nonsuit  of  both,  unless  it  be  in  certaine  i?  q  8' 

.     ,  *  tit.  sever*  14. 

particular  cases.  3  E.  2.  Non- 

suit,  18.     19  E  3.  Sev.  16.     ia  E.  3.  ib.  99.    38  E.  3. 9.    39  H.  6. 45.    38  E.  3.  35. 
41  E.  3.  Nonsuit,  io.    45  E.  3. 10.    aH.  4.  9.    (3  Ro.  Abr.  13a.    10  Co.  134.) 

[A]  In  personall  actions  brought  by  executors  there  shall  be  [&]  43  E.3. 13. 
summons  and  severance,  because  the  best  shall  be  taken  for  the  4|j  „  3°  M* 
benefit  of  the  dead.    And  so  it  is  in  an  action  of  trespasse,  as  \x  e.  9.  Set.  96. 
executors  for  goods  taken  out  of  their  owne  possession.    Like  13  e!  3.  ib.  15. " 
law  in  account  as  executors  by  the  receit  of  their  owne  hands.  18  E.  3.  ib.  38. 
[i]  In  an  audita  querela  concerning  the  personalty,  the  nonsuite  5  *■;.  3.  ibid.  30. 
of  the  one  is  not  the  nonsuit  of  the  other,  because  it  goeth  by  the  m  ,?e  ** 
way  of  discharge  and  freeing  of  themselves,  and  therefore  the  sever.  93. 
default  of  the  one  shall  not  hurte  the  other.  6  Co.  35.  Rod- 
fit]  In  a  quid  juris  clamat,  the  nonsuit  of  the  one  is  the  non-  dock's  cane, 
suit  of  botn,  because  the  tenant  cannot  attorne  according  to  1*1 30  £* 3" 

A.  ^       '  °  Severance,  17. 

the  grant. 

[/J  Some  actions  follow  the  nature  of  those  actions  whereupon  m  47  E  _  6  ^ 

they  are  grounded ;  as  the  writs  of  error,  attaint,  scire Jacias,  47  Ass.  3. 

and  the  like.    If  a  reall  action  be  brought  by  severall  praecipes  39  Ass.  34. 


severance  is  two-fold,  viz.  by  summons  ad  seauendum  6  Co.  ubi  supra. 

sirnul,  and  that  is  when  one  of  the  demandants  or  plaintiies  never  33  H.  6.  49. 

appeared ;  and  by  award  of  the  court  of  nonsuit  without  any  4  E*  4'  33- 

summons,  and  that  is  after  appearance.  Noniuit,  39. 

18  E.  3.  ibid.  13.   30  E.  3.  ib.  36,37.    19  E  3.  ibid.  19.    3  E.  3.  ibid.  17.    38E.3.9. 
90  H.  6.45.    44  E.  3.  16.     19  E.  3.  Severance,  16.    (1  Sid  378.) 

[m]  The  king's  majesty  cannot  be  nonsuite,  because  in  judge-  M  6  H-  *• 

merit  of  law  he  is  ever  present  in  court;  but  the  king's  attorney,  Nonsuit,  13. 

qui  sequitur  pro  domino  rege,  may  enter  an  ulterius  nonvuU  pro*  gl§t  Br '68?°" 

sequi,  which  hath  the  effect  of  a  nonsuite.   But  in  an  information  20  H.  7. 5. 

by  an  informer,  qui  tam,  fyc.  the  informer  may  be  nonsuited.  (3  Bo.  Abr. 

[n]  At  the  common  law,  upon  every  continuance  or  day  given  *3°»  W- 

over  before  judgement,  the  plaintife  might  have  been  nonsuited ;  r*i*£  ^'  ^ 

3E3.  si.    47  E.  3. 1,3.    sE4.f.  11. 

and 


139.  b.]  Of.Villenagc.  L.2.C.ll.Sect.208. 


ft 


and  therefore  before  the  statute  of*  if.  4*  after  verdict  given,  if 
the  court  gave  a  day  to  be  advised,  at  that  day  the  plaintife  was 
demandable,  and  therefore  might  have  been  nonsuit,  which  is 
now  remedied  by  that  statute* 
a  H.  5.5.  [o]  But  after  demurrer  in  law  joyned,  if  the  court  doth  give  a 

..  a.  Noo-      day  over,  at  that  day  the  demandant  or  plaintife  is  demandable, 

wit,  34*  and  therefore  may  be  nonsuit,  for  that  is  not  holpen  by  any 

statute. 

M  9H.7. 1.         [j>3  And  after  an  awanl  to  aowua^  the  plaint 

ti  E.3.3^  *     wit;  and  so  note  a  diversity  betweene  an  interlocutory  award  of 

11  Co.  39. 41.    the  court,  and  a  final  judgement  (1), 

/*  n^1  a'i^*10'        fy toefle  few  h"*™**0**  7ou  »ftall  t*e  mor^  easily  understand 
Sntn)         **  *■  DOoke*  **  tearmes  and  yeares,  and  other  authorities  of  law. 

And  here  (to  returne  to  Littleton)  it  is  to  be  noted,  that  albeit 
the  lord  be  nonsuit,  yet  the  infranchiaement  of  the  villeine  doth 
rename,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot 
be  taken  away  by  the  nonsuit  subsequent.  So  it  is  if  the  writ  do 
abate,  yet  the  mfrancfajaement  remaines. 


M7H.4.81  fr]"i^o«»raWF^^ 

11  H.  4. 13*       •■  wn* «*  his  name;  and  therefore  Littleton  materially  added 

9  E.  4.  S3.         these  words  after  appearance. 

7  H.  4.  8.  a. 

IS  7*1^  "  Pnecipe."    There  be  three  kinds ofpr&cipcs.    i.Apracfae 

••'•*•        jmbdreddat,  whereof  Littleton  here  speaketh ;  2,  2l  praecipe  quod 

permktat ;  and  3,  a  praecipe  qubdfaciat,  whereof  you  may  read 
plentifully  in  the  Register  and  Fitznerbert's  Natura  Brerriutn,  and 
Belongs  not  properly  to  this  treatise. 

"  Account."    Of  this  sufficient  hath  beene  said  before. 

Vide  Sect  748.       "  Covenant"  Coweentio.     Hereof  there  be  two  kinds,  vis.  a 

4  Co.  80.        "  covenant  personall,  and  a  covenant  reall ;  and  a  covenant  in  deed, 

Nuke's  case.       and  a  covenant  in  law. 
F.  N.  B.  145. 

fr ]  W.*«cep.  is.  "  Where  he  toas  indited  of  the  same"  [r]  For  if  the  villeine  be 
»a  As*,  p.  39.  *  not  first  indited  of  it,  then,  upon  the  acquktall  of  the  villeine,  the 
33  H.  6.  a.  villeine  shall  recover  damages  against  the  lord  by  the  statute  of 
14  H.  7.  s.  pf.  9#  Qi^  rnultiper  maltiiam,  fyc.  and  consequently  shall  be 

40  E.*a  4a.        enfranchised.  But  if  the  villeine  be  formally  indited  of  the  felony, 

then  though  the  villeine  be  acquitted  upon  the  appeale,  he  shall 

recover  no  damages  against  the  lord.    For  wheresoever  the  lord 

giveth  to  the  villeine  a  just  cause  of  action,  he  is  enfranchised. 

[j]  Kdwav  134.  [']  And  therefore  if  the  lord  kill  his  villeine,  his  sonne  and  heire 

shall  have  an  appeale,  and  thereby  his  heire  shall  be  enfranchised, 
a  because  the  offence  of  the  lord  gave  to  the  heire  a  just  cause  of 
action  against  the  lord. 

Sect. 


(1)  But  Brooke  says,  that  the  award  to  account  is  a  judgment,  and  there- 
fore that  a  man  cannot  be  nonsuited  after  such  award.  Bro.  Abr.  Nonsuit 
pi.  17.  si  E.  3. 7.  RoUe  to  the  same  purpose  cites  3  H.  4.  7.  21  £.  3. 7. 
21H.  6.  26.  1  H.  7.  l.b.  See  2  Ro.  Abr.  131.  However,  he  adds,  that  the 
37  E.  3.  87,  and  Co.  Litt.  are  contra.  Lord  Coke's  opinion  is  particularly  war- 
ranted by  Metcalfe's  case  in  the  Eleventh  Report,  which,  as  he  here  explains, 
proceeded  on  the  distinction  between  an  interlocutory  and  *  final  judgment. — 
[Note  322.] 
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ALSO,  if  the  lord  of  a  manner  will  prescribe,  that  there  hathbeene  a 
•"  custome  within  his  mannour  time  out  of  minde  of  man,  that  every 
tenant  within  the  same  manner,  who  marrieth  his  daughter  to  any  man 
without  licence  of  the  lord  of  the  mannour,  shall  make  fine  (1),  ana  have 
made  fine  to  the  lord  of  the  manner  for  the  time  being,  this  prescription  is 
voyd.  For  none  ought  to  make  such  fine  but  onely  villeines,  -For  every 
free  man  may  freely  marry  his  daughter  to  whom  itpleaseth  him  and  his 
daughter.  And  for  that  this  prescription  is  against  reason,  such  prescrip- 
tion is  voyd. 

*  rFHA  T  there  hath  beene  a  customey  8fc.n 

Here  some  may  object,  that  such  a  custome  may  have  a 
lawfull  beginning ;  for  Littleton  in  the  beginning  of  this  Chapter, 
Sect.  174,  alloweth,  that  [a]  a  freeman  may  take  lands  or  the  M 10  E.  3. 33. 
lord  to  be  holden  of  him,  that  is,  to  pay  a  fine  for  the  marriage  Roger  de  Vale's 
of  his  sonne  or  daughter ;  and  therefore  [4]  some  have  thought  ?.*?'    1&  E*3* 

that  such  a  custome  generally  within  the  mannor  should  m  1%.  5. 
1*14071  ^  g°°d*    But  the  »*  answer  is,  that  though  it  may  15.  a.  per  lift. 
I  J  be  so  in  a  particular  case  upon  sueh  a  special  reserva- 

tion of  sucn  a  fine  upon  a  gift  of  land,  yet  to  claime 
such  a  fine  by  a  generall  custome  within  the  mannor,  is  against 
the  freedome  of  a  freeman,  that  is  not  bound  thereunto  by  par- 
ticular tenure.  But  8  custome  may  be  alledged  within  a  mannor, 
[£]  that  every  tenant  (albeit  his  person  be  free)  that  holdeth  in  [&]  43  E.  3.  5. 
bondage  or  by  native  tenure,  the  freehold  being  in  the  lord,  shall  14  H.  6. 15. 
pay  to  the  lord,  for  the  marriage  of  his  daughter,  without  licence, 
a  fine :  and  it  is  called  marchett,  as  it  were  a  chete  or  fine  for 
marriage  (a).    And  here  Littleton  saith,  that  none  ought  to  pay 
such  fines  but  villeines,  (that  is)  either  villeines  of  blood,  or  free- 
men holding  in  villenage  or  base  tenure.    So  note  a  diversity  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  Villeines 
Hse  to  pay  to  their  lords  in  acknowledgement  of  their  bondage 
for  their  several  heads,  and  thereupon  it  is  called  chevage,  cheva- 
gtMJM,  of  the  French  word  chiefs*  as  it  were  the  service  ofthe  head. 
Of  which  Bractom  saith,  [c]  chevagium  didtur  recugnkio  in  signum  rej  Bmcton, 
subjections  et  dominii  de  capUe  mo.  And  sometimes  it  is  written,  lib.  1 .  cap.  10. 
ekveage,  but  more  properly  ckiefitge.     [d]  Chevagium  signifieth  Brttt.  fol.  79*  b. 
also  a  great  misprision  for  any  subject  to  take  summes  of  money,  M  *7  «.  44- 
or  other  gifts  yearly  in  name  of  chevage,  because  they  take  upon 
them  to  be  their  chiefe  heads  or  leaders  (3). 

"For 


(1)  The  words  at  the  •will  ofthe  lord  are  added  in  L.  and  M. 

fa)  See  further  as  to  rnarcnet,  the  word  in  Spelnu  Gloss,  and  the  Appendix 
to  Robinson  on  Gavelkind,  p.  a. 

(3)  The  case  cited  by  lord  Coke  from  the  'Book  of  Assises,  constats  of 
various  articles  inquired  of  by  a  jury  in  the  court  of  king's  bench ;  and  the 
seventeenth  of  these  relates  to  those,  who  receive  persons  under  their  patronage, 
takingfrom  them  certain  yearly  fees,  by  gift,  r$nit  or  in  the  name  qfekevage,  to 

maintain 
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«  For  that  thisjprescription  is  against  reason,  it  is  voyd"  This 
{«Ro.Abr  «6&.  containes  one  orthe  maximes  of  the  common  law,  viz.  that  all 
Ante  1 13.  m.)      ctntomes  and  prescriptions  that  be  against  reason  are  voyd. 

Sect  210. 

JJUTinthe  county  of  Kent,  where  lands  and  tenements  are  holden  in 
**  gavel-hinde,  there,  where,  by  the  custome  and  use  out  of  tninde  of 
man,  the  issues  nude  ought  equally  to  inherite,  this  custome  is  allowable, 
because  it  standeth  with  some  reason ;  for  every  son  is  as  great  a  gentleman 
as  the  eldest  son  is,  and  perchance  will  grow  to  greater  honour  and 
valour,  if  he  hath  any  thina  by  his  ancestors,  or  otherwise  peradventure  he 
would  not  encrease  so  much,  frc. 

[e]  Vide  Pes-  «  TN  [*]  the  county  of  Kent."  For  that  in  no  county  of  England 

tatute  de  Con-  «*   lands  [f]  at  this  day  be  of  the  nature  of  gavelkinde  of 

uwtudinibui  common  right,  saving  in  Kent  onely.    But  yet  in  divers  parts  of 

juncw,  ami.  England,  within  divers  mannors  and  seigniories,  the  like  custom 

t  E.  3.  ifl.  is  in  force. 

ft3Ass.pl.1s'.  8E.3.  4».  b.    (Port.  176-M      (/)  Vide  Mirror,  cap.  i .  sect.  3. 

"  In  gaveUrinde"  That  is,  gave  all  kinde  :  for  this  custome 
giveth  to  all  the  sons  alike  (4). 

"  The  issues  male  to  inherite."  And  this  is  the  generall  custome 
M  «3  Ass.         extending  to  sons.     But  yet  [g]  by  custome,  when 
pi.  ai.  one  brother  dieth  without  issue,   all  the  W  other  [""14071 

(1  R0.Ab.6ft4.)  brethren  may  inherit  (1).  [_  b.  J 

"  Every  sonne  is  as  great  a  gentleman  as  the  eldest  son  is  J9  By 
this  it  appeareth,  that  gentry  and  armes  (a)  is  of  the  nature  of 
gavelkinde ;  for  they  descend  to  all  the  sons,  every  son  being  a 
gentleman  alike.  Which  gentry  and  armes  do  not  descend  to  all 
the  brethren  alone,  but  to  all  their  posterity.  But  yet  jure  pri- 
mogenitures, the  eldest  shall  beare,  as  a  badge  of  his  birthright, 

his 


maintain  them  in  wrong  or  right*  Lambard,  in  treating  of  unlawful  assemblies, 
describes  the  offence  of  chevage  from  the  book  of  Assises,  and  takes  notice  of 
it  as  still  inquirable.     Lamb.  Eirenarch.  ed.  1602,  p.  163. — [Note  233.3 

(4)  This  was  the  common  etymology  when  lord  Coke  wrote ;  and  it  was 
countenanced  by  Mr.  Lambard,  in  the  explication  of  words  prefixed  to  his 
Anglo-Saxon  laws.  Lamb,  de  Prise.  Anglor.  Lee.  voc.  Terra  ex  Scripto. 
But  the  latter  afterwards  inclined  to  a  more  probable  derivation,  conjecturing 
that  gavel  signified  rent,  and  so  gavelkind  imported  land  of  such  a  kind  as  to 
yield  rent.  Lamb.  Perambulat.  of  Kent,  ed.  1596,  p.  529.  Mr.  Somner  pur- 
sues  the  same  idea,  and  expatiates  to  support  it.  Somn.  Gavelk.  1st  ed.  3. 
it  is  rather  surprising  that  lord  Coke  did  not  hit  upon  a  like  derivation,  as 
elsewhere  he  describes  gavd  or  gahel  to  signify  rent*  Post.  142.  a. — See 
further  to  this  point  Robins,  on  Gavelk.  1. — [Note  224.] 

(1)  This  extension  of  the  custom  of  gavelkind  to  collaterals  prevails  uni- 
versally in  Kent.    See  Robins,  on  Gavelk.  92. — [Note  225.] 

v  (a)  As  to  arms  ante  27.  a.  and  the  extract  from  a  MS.  in  the  College  of  Anns 
given  in  Dallaway,  on  die  science  of  heraldry,  369.  I  understand  that  in  the 
case  of  a  woman,  the  right  to  bear  arms  stops  with  her  unless  she  is  an  heiress, 
in  which  case  the  right  becomes  transmissible. 
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his  father's  armes  without  any  difference,  for  that,  as  Littleton 
saith,  Section  5,  he  is  more  worthy  of  blood ;  but  all  the  younger  Ante  47.  a. 
brethren  shall  give  several  differences,  et  additio  probat  minorita-  P<*t.  189.  *• 
tern,  and  [A]  hcereditas  inter  masculosjure  civili  est  dividenda.       [a]  Fortescue, 

cap.  40. 

"  Or  otherwise  peradventure  he  tvould  not  encrease  so  much." 
The  reason  of  this  is  rendered  by  the  poet. 

Hand  facile  emergunt,  quorum  virtutibus  obstat  Jnvenal,  Sat.  3. 

Res  angusta  domu 

,   But  now  by  the  statute  of  31  if.  8.  a  great  part  of  Kent  is  31  H.  8.  ca.  3. 
made  descendable  to  the  eldest  sonne,  according  to  the  course  V.  18  H.  6. 
of  the  common  law  (a),  for  that,  by  the  meanest  of  that  custome,  ?p§jJ*  ,«*  \ 
divers  ancient  and  great  families  after  a  few  descents  came  to 
very  little  or  nothing. 

In  plures  quoties  rivos  deducitur  amnis, 
Fit  minor 9  ac  undd  deficiente,  petit. 


Sect.  211. 

ALSO,  where  by  the  custome  called  JBurrough  English  in  some  bur* 

rough,  the  youngest  son  shall  inherit  all  the  tenements,  frc.  this  custome 

also  stands  with  some  certcdne  reason ;  because  that  the  younger  son  (if  he 

lacke  father  and  niother)  because  of  his  younger  age,  may  least  of  ail  his 

brethren  helpe  himself,  $fc. 

u  J*  Y  the  custome  called  Burrough  English"    Of  this  custome  VM.  Sect.  165. 
Littleton  hath  spoken  before  in  the  Chapter  of  Burgage.  Vin»  Desc*  A'B* 
And  in'  our  bookes  there  is  a  special  kind  of  Borough  English  [i };  p]  33  E.  3. 
as  it  shall  descend  to  the  younger  son,  if  he  be  not  of  the  halfe  tit.  Age,  81. 
blood ;  and  if  he  be,  then  to  the  eldest  son  (3). 

[k]  Within  the  mannor  of  B.  in  the  county  of  Berks,  there  is   M  Mich.  10  Ja. 
such  a  custome,  that  if  a  man  have  divers  daughters,  and  no  sen,  ***<*'•  ***** 
and  dieth,  the  eldest  daughter  shall  only  inherit;  and  if  he  have  ju<jl^nent!  ^ 
no  daughters,  but  sisters,  the  eldest  sister  by  the  custome  shall 
inherit,  and  sometimes  the  youngest.    And  divers  other  customes 
there  be  in  like  cases.    And  herewith  agreeth  Britten,  who  saith, 
[I]  de  terres  des  ancients  demeynes  soit  use  solonque  le  antient  usage  [t]  Brit.  187.  b. 


(2)  There  are  six  other  statutes  for  disgavelling  particular  lands  in  Kent, 
.besides  the  31  H.  8,  though  that  is  the  only  statute  in  print.  They  are  men- 
tioned in  Mr.  Robinson's  book  on  Gavelkind,  and  the  learned  writer  is  very 
full  in  his  explanation  as  well  of  them,  as  of  the  31  H.  8.  especially  observing, 
that  they  are  construed  to  alter  only  the  partible  quality  of  the  customary 
descent  to  males,  which  agrees  with  lord  Coke's  manner  of  mentioning  the 
31  H.  8.     See  Robins,  on  Gavelk.  p.  75. — [Note  226.] 

(3)  The  reader  will  find  the  chief  instances  of  special  kinds  of  Borough- 
English  brought  together  in  Mr.  Robinson's  book  on  Gavelkind.  See  Append. 
p.  6. — [Note  327.] 
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M  lieu,  demni  en  aseun  lieu  letkmt  lieu  per  usage,  que  U  heritage 
so*  depertible  entrt  touts  les  enjunts  freres  et  torts,  et  en  aseun 
Kern  que  le  eigne  woermtomt,  et  turnout  lieu  que le puisne Jrere 


"Becmmtfhk  younger  age,  msy  lea*  of  att  his  br*^^ 
hmsdfe,  tfc.     Here  by  (Ifc*)  are  implyed  those  causes  where- 
fore a  youth  is  Iesie  able  Co  ajd  himselfe,  &c  which  the  poet 
briefely  and  pithily  expresseth  thus: 


if,  tandem  eustode  remote,         ^  ri4l7| 
Oaudet  equii>  cmdbusque,  et  aprici  gramme  comply  |_  a,     I 
Cereus  in  vittumjlech,  monitoribus  asjxr, 
Utilium  tardus  provisory  prodigus  arts, 
Sublimis,  cupidusque,  et  amata  rdinquere  pernix. 

And  againe,  no  living  creature  more  infinne  than  man : 

™°r»  Art*  nomine  tnprmum  tettut  antmesta  nutnt 

Inter  cuncta  magis.—- 


Sect.  212. 

T>UT  if  a  man  will  prescribe,  that  if  amy  cattle  were  upon  thedemeanes 
of  the  manner  there  doing  damage,  thai  the  lord  of  the  manner  for 
the  time  being  hath  used  to  distreine  them,  and  the  distresse  to  retaine  till 
fine  were  made  to  him  for  the  damages  at  his  will,  this  prescription  is  voyd; 
because  it  is  against  reason,  that  if  wrong  be  done  any  man,  that  he  thereof 
should  be  his  own  judge;  for  by  such  way,  if  he  had  damages  but  to  the 
value  of  an  halfpeny,  he  might  assesse  and  have  therefore  an  C.  pound, 
which  should  be  against  reason.  And  so  such  prescription,  or  any  other 
prescription  used,  if  it  be  against  reason,  this  ought  not,  nor  will  not  be 
allowed  before  judges  (oeo  ne  doit  (1)  eetre  allow  devant  judges);  quia 
malua  uaus  abolendua  eat  (*)• 

HTT  is  against  reason,  that  if  torong  be  done  any  man,  that  he 
10  E.  3.  S3*  thereof  should  be  his  avon  judge.     For  it  is  a  maxime  in  law, 

4  K.  3.  54.  aliquis  non  debet  esse  judex  in  propria*  causd.  *  And  therefore  a 
s8  fifa.*^.  ^ne  ^evie^  before  the  baylifes  or  Salop  was  reversed,  because 
a  H.3.4.  "        oneof  the  bailifes  was  paitie  to  the  fine,  ^tita  mm  jro^ 

3H.4'.  etpars{3). 

8  M.  6.  19. 

6  H.  7.  9.  b.    •  Hil.  4  H.  4.  coram  rege  Salop,    (ft  Ro.  Abr.  92,  93.    1  Ro.  Abr.  49ft.  496.) 

"  Malua  nana  abolendus  est:"  and  every  use  is  evill,  that 
is  (as  our  author  saith)   against  reason,  quia  in  conmctudi- 

nibus 


(1)  Instead  of  doit  it  is  voet  in  L.  and  M.  Roh.  and  P. 
(a)  Sect.  174,  is  placed  here  in  L.  and  M.  as  we  have  formerly  noticed. 
See  "7«b.  note  a. 
(3)  See  14  Vin.  Abr.  573.    4  Com.  Dig.  6. 
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nibus  non  dkUurnUas  temporis,  ted  soliditas  ratianis  est  con*  (5  Co.  84.) 
sideranda  (4). 

And  by  this  rule  cited  by  our  author,  at  the  parliament  An.  40.  E.  3.  at 
holden  at  Kilkenny  in  Ireland,  Lionel  duke  of  Clarence  being  KukennJ- 
then  lieutenant  of  that  realme,  the  Irish  customs  called  there  TbcBiebonkw* 
the  Brehon  law  (for  that  the  Irish  call  their  judges  Brehons) 
was  wholly  abolished,  for  that  (as  the  parliament  sayd)  it  was  no 
law,  but  a  lewd  custome,  et  malus  usus  abolendus  est  (5).  Vide  Sect  365. 

But  our  student  must  know,  that  king  John  in  the  twelfth  yeare 
of  his  raign  went  into  Ireland,  and  there,  by  the  advice  of  grave 
and  learned  men  in  the  laws  whom  he  earned  with  him,  by  par*  ' 

liament  de  communi  omnium  de  HiberniA  consensu,  ordained  (Vaogh.  293.) 
and  established,  that  Ireland  should  be  governed  by 

t  14171  &»  the  lawes  of  England  (1),  which  of  many  of  the 
b.  J  Irishmen,  according  to  their  own  desire,  was  joyfully 
accepted  and  obeyed,  and  of  many  the  same  was  soone 
after  absolutely  refused,  preferring  their  Brehon  law  before  the 
just  and  honourable  lawes  of  England.    Rex,  fyc  baronibus,  Rot.  Pu. 
miliiibus,  et  omnibus  Uberi  tenentibus  salutenu    Satis,  ut  credimus,  1  >  H.  3. 
vestra  audivit  discretion  quod  quando  bona  memorial  Johannes,  1 9^  ?** b* 
fuondam  r*x  Angli*,  pater  nJer,  vemt  in  Hyberniam,  ipse  duxU  ^^  *  ""' 
secum  xriros  discretos  et  legis  peritos,  quorum  communi  consilio,  et 
ad  instantiam  Hybernenstum,  statust  etpracepit  leges  Anglican** 
in  Hvbernid,  ita  qubd  leges  easdem  in  scripturas  redactas  reUqutb 
sub  stgillo  suo  ad  Scaccarium  Dublin. 

Rex  comitibus,  baronibus,  militibus,  et  liberis  hominibus  et  omni-  Rot.  Patent. 
bus  aliis  de  terrd  Hybernice  salutem.  Quia  manifesto  esse  dignosci-  l8  H-  3-  ■»•  '7« 
tur  contra  coronam  et  dignitatem  nostram  et  consuetudines  et  leges  g  h.C.L.  180. 
regni  nostri  Anglia,  quas  bona  memoriae  dominus  Johannes  rex, 
pater  noster,  de  communi  omnium  de  Hybemia  consensu,  teneri 
statuit  in  terra  Hid,  qubd  pladta  teneantur  in  curid  Christianitatis 
de  advocationibus  ecclesiarum  et  capeUarum,  vet  de  laicojeodo,  vel 
de  catallis,  aua  non  sunt  de  testamento,  vel  matrimonio:  vobis  man' 
damus,  pronibentes  quatenus  hujusmodi placita  in  curid  Christiani- 
tatis nullatenus  sequiprasumatis  inmanifestum  dignitatis  et  corona 
nostra  prajudicium,  scituripro  certo,  qubd  sijeceritis,  dedimus  in 
mandatisjustitiario  nostroHybernia  statuta  curia  nostra  inAnglid 
contra  transgressiones  hujus  mundati  nostri  cumjnstitidprocedat, 

et 

(4)  See  Day.  Rep.  3a,  and  7  Vin.  Abr.  180.  185. 

(5)  Ace.  4  Inst.  358. — So  much  of  the  Irish  statutes  of  40  E.  3,  as  relates 
to  abolishing  the  Brehon  law,  is  in  Dav.  on  Ireland,  fol.  ed.  98.  The  other 
heads  of  these  statutes  are  also  given  in  the  same  book,  p.  44.  What  were 
the  most  exceptionable  parts  of  the  Brehon  law,  or  Irish  customs,  are 
explained,  ibid.  36,  in  Spens.  Irel.  1st  ed.  4.  and  Ware's  Antiq.  of  Ireland,. 
Harris's  ed.  69.— [Note  938.] 

(1)  Some  think,  that  the  laws  of  England  were  introduced  into  Ireland 
before  this  charter  of  John,  by  his  father  Henry  the  second.  This  opinion  is 
strongly  enforced  by  the  testimony  of  an  historian  of  the  reign  of  Henry  the 
third ;  for  Matth.  Paris  writes,  that  rex  Henricus,  antequam  ex  Hibernid  rediret, 
apud  Lismore  concilium  congregavit,  ubi  leges  Anglia  sunt  ab  omnibus  gratanter 
receptee,  et.  juratorid  cautione  prastitd,  confirmata.  Molyn.  Case  of  Irel.  Lond* 
ed.  no.  p.  34,  and  Matth.  Par.  ad  ann.  1173.  vit.  H.  3.  ibid.  cit.  The  other 
authorities  to  establish  the  same  fact  are  well  collected  by  Mr.  Harris  in  his 
edition  of  Ware's  Antiquities  of  Ireland.  See  p.  78.  See  further  1  Lei.  Hist. 
Irel.  76,  and  Vaugh.  393*  Cowp.  R.  210. — [Note  239.] 
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et  quod  nostrum  est  eseauatur.    In  cupu,  ifc.  teste  rege  apud 

Wtnchcomb,  38  die  Octooris,  anno  regni  nostri  l8.   Et  mandatum 

estjustitiario  Hybemia  per  Uterus  clausas,  quod  pradictas  literas 

patentes  public^  legi  et  teneri  fitciat. 

Bet  Pnttnt.  Rex,  tfc.  pro  communi  utUitate  terra  Hybernue,  et  pro  unitate 

3°  H.  3.  terrarum,  provisum  est,  quod  omnes  leges  et  consuetudines9  quit  in 

regno  Anglia  tenentur,  tn  Hybernid  teneantur,  et  eadem  terra  eis- 

dem  legibus  subjaceat,  acper  easdem  regatur,  sicut  Johannes  res, 

cum  iuic  esset,  statuit  etjimuter  mandavit.     Ideo  volumus,  qubd 

omnia  brevia  de  communi  jure,  qua  currunt  in  Anglid,  similiter 

currant  in  Hybernid  sub  novo  stgillo  reps*     In  cuius,  %c.  teste 

meipso  apud  JVoodstocke.    Wherein  it  is  to  be  observed,  that 

union  of  lawes  is  the  best  meanes  for  the  unity  of  countries. 

*  Tri  1 3  E.  1.     *  Una  at  eadem  lex  esse  debet  tarn  in  regno  Anglia  quamHyberni*. 

oNMn  reire  in       r^g  Terra  Hybemia  inter  se  habet  parliamentum  et  omnimodas 

lcmgo  placko.      curias  orout  in  Anglid,  et  per  idem  parliamentum  Jack  leges  et 

[mj  s  R.  3.  ta.  mutat  leges,  et  illi  de  eadem  terrd  non  oUigantur  per  statuta  in 

iu  Camera  SteU  Anglid,  quia  hit  non  habent  milites  parliamenti  (3). 

bta.    1 H.  7. 3.       By  an  act  of  parliament  (called  Poyningh  law)  holden  in  Irc- 

(4  hut  35a)      hind  in  the  tenth  yeare  of  Henry  the  seventh,  it  is  enacted,  thai 

all  statutes  made  in  this  realme  of  England  before  that  time, 
should  be  of  force  and  be  put  in  use  within  the  realme  of 
Ireland  (3) ;  which  (though  it  be  by  way  of  digression)  is  not 
unnecessary  for  our  student  to  know.  But  now  let  us  heare 
our  author  (4). 

Chap. 


(9)  From  citing  this  passage  of  the  year-book  of  Richard  the  Third,  accord- 
ing to  which  English  statutes  do  not  bind  Ireland,  and  from  this  manner  of 
mentioning  the  same  passage  in  his  12  th  report,  one  might  infer  that  lord 
Coke  was  of  that  opinion.  12  Co.  ill,  13.  But  in  Calvin's  case,  referring 
to  the  same  year-book,  he  explains  it  to  mean,  where  Ireland  is  not  specially 
named ;  and  so  he  states  the  rule  to  be  in  the  4th  Institute.  7  Co.  Calvin  s 
case,  32.  b.  4  Inst.  350,  351.  Here  also  he  cites  the  year-book  of  1  Hen.  7, 
which  controls  the  year-book  of  R.  3.  Lord  Coke's  explanation  in  Calvin's 
case  evinces  his  sentiments  more  strongly ;  because  Ireland;  if  considered  as 
quite  distinct  in  government  from  England,  would  have  been  a  more  apt 
instance  to  support  his  doctrine  in  favour  of  the  post»nati  of  Scotland.  We 
do  not,  however,  mean  by  this  to  offer  any  opinion  on  the  controversy  about 
the  political  connection  between  England  and  Ireland.  It  is  a  subject  of 
too  much  importance  and  delicacy,  as  well  as  of  too  much  extent,  to  be 
discoursed  of  in  a  note.  See  6  Geo.  1.  c.  5.  33  G.  3.  c  53,  and  33  G.  3. 
c.  38.  The  first  of  these  statutes  asserts  the  legislative  power  of  Great 
Britain  over  Ireland,  and  also  the  appellant  jurisdiction.  By  the  two  latter 
both  are  annihilated,  f     4  Inst.  201.  H.  H. C  L.  147. — [Note  329*.] 

(3)  Irish  stat.  10  H.  7.  c.  33. 

(4)  The  statute  for  taking  away  military  tenures  leaves  the  tenure  by  vil- 
lenage as  it  was  before ;  one  of  the  provisoes  declaring,  that  the  act  shall  not 
be  construed  to  alter  or  change  any  tenure  by  copy  of  court-roll,  or  any  services 
incident  thereunto.     13  Cha.  3.  c.  34.  s.  7, — [Note  330.] 

t  The  controvert?  Mentioned  by  Mr,  Hargrove  in  this  note  ceased  to  be  a  subject  of 
importance  in  the  year  1801,  when  Great  Britain  and  Ireland  were,  by  the  joint  con- 
currence of  their  respective  parliaments,  united  into  one  kingdom.  &e  39  £40  Geo.  3. 
c.  67. 
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'T'HREE  manner  of  rents  there  be,  that  is  to  say,  rent  service,  rent 
charge,  and  rent  seche.  Rent  service  is,  where  the  tenant  holdeth  his 
land  of  Jus  lord  by  fealtie  and  certaine  rent,  or  by  homage  fealtie  and  cer- 
taine  rent,  or  by  other  services  and  certaine  rent.  And  if  rent  service  at 
any  day,  that  it  ought  to  be  payed,  be  behinde,  the  lord  may  distraint  for 
that  of  common  right. 

COME  have  divided  rents  into  foure  kindes,  viz.  rent  service, 
rent  charge,  rent  distreynable  of  common  right,  (whereof 
somewhat  shall  be  said  in  this  Chapter)  and  rent  secke. 

» 

t€  Rent"  in  Latine  redditus,  [a]  by  some  dicitur  h  redeundo,  [o]  Fleta, lib, 3. 

quia  relroit,  el  quotannis  redit.     *And  others  say  it  is  derived  g1-.  l4» 

of  reddere,  for  that  the  rent  is  reserved  out  of  the  profits  of  the  Mirror'""  a1" 

land,  and  is  not  due  till  the  tenant  or  lessee  take  the  profits ;  for  9ecta  ,g 

reddendo  inde  or  solvendo,  or  re&ervando  inde,  or  the  PI.  Com.  13a.  b. 

[14271  ^e*  M  1%  as  mucn  t0  *3-  say  as  the  tenant  or  lessee  *  10 po.  1*7. 

J  shall  pay  so  much  out  of  the  profits  of  the  lands ;  for  £lUpf  (^,9e' 

reddere  nihil  aliud  est  quhm  accept  um  aut  aliquam  par-  ^  J     •    °™^ 

tern  ejusdem  retfituere.     Seu  reddere  est  quasi  retro  dare,  and  jn  Browning's 

hereof  commeth  redditus  for  a  rent.  and  Bering's 

Here  note  for  the  better  understanding  of  ancient  records,  £***•  35  H.634. 

statutes,  charters,  &c.  zahd>  or  gavell,  gablum,  gabeUum,  gabel-  §?™^mte 

lettum,  galbeUetlum,  and  gavillettum,  do  signifie  a  rent  (1),  cus*  gaviletto,  anno 

tome  duty,  or  service,  yielded  or  done  to  the  king  or  any  other  10  E.  a. 


pro  theolonio  etgablo  regi  20  /.  et  sexlarws  mellis,  comlti  Alphi 
10  libra*.    And  this  is  the  legall  signification  thereof  (2). 

"Rent 

(1)  See  ace.  ante  140.  a.  note  4. 

(2)  But  though  in  old  deeds  gavelet  may  often  signify  rent,  and  this  use  of 
the  word  may  best  agree  with  its  origin,  yet  it  is  not  the  only  legal  significa- 
tion. On  the  contrary,  the  word  is  now  most  usually  applied  to  a  remedy  or 
process,  peculiar  in  denomination  to  Kent  and  London,  by  which  the  lord  of 
the  fee,  when  his  tenant  is  in  arrear  for  rent  or  service,  may  force  him  to  pay 
the  arrears  and  damages  by  seizing  the  land,  and  holding  it  till  payment  In 
Kent  this  remedy  is  founded  on  immemorial  usage ;  Mr.  Robinson  learnedly 
deducing  it  as  well  from  the  general  law  of  fiefs,  as  from  the  practice  of  our 
Anglo-Saxon  ancestors ;  and  the  passages  cited  by  another  eminent  writer,  in 
treating  of  forfeiture  by  cesser,  tending  to  the  same  point.  Robins,  on  Gavelk. 
343.  Wright's  Ten.  197,  The  gavelet,  thus  prevailing  by  the  custom  of  Kent, 
may  be  used  whether  there  is  a  sufficient  distress  on  the  land  or  not,  but  is 
restricted  to  gavelkind  tenure.  Robins,  on  Gavelk.  243.  To  London  a  writ 
of  the  same  denomination  was  given  for  rent-service  generally  by  the  10  of 
Edward  the  second,  which  is  therefore  called  the  statute  of  gavelet.  But  by 
the  words  of  the  statute  this  latter  gavelet  only  lies  where  the  lord  cannot 
obtain  payment  by  distress.    From  this  account  of  the  gavelet  in  Kent  and 

London, 
Vol.  I.  O  o 
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"  Rent  service"  It  is  called  a  rent  service,  because  it  hath 
some  corporall  service  incident  unto  it,  which  at  least  is  fealty, 
as  here  it  appeareth* 

VktoSecktift*       «  His  land."  [c]  A  rent  service  cannot  be  reserved  out  of  any 

(Ant«  47.  a.) 

[cj  44  £.  3.  45*    6  Co.  4.  Seignior  Moontjove's  cue.    9  Ass.  04.    30  Ass.  5. 

17  E.  3.  75.    7  Co.  93.  Butt's  cue,    PL  (Joo.  139. 

*  inheritance 

London,  it  appears  that  Sir  Henry  Spelman  was  well  justified,  when,  after 
giving  the  etymon  of  gavelet*  and  describing  it  sometimes  to  signify  the  tenure 
of  gavelkind,  he  adds,  gavdetum  juris  etiam  processus  est  huic  dicaius  tenura, 
casu  quo  tenens  redditus  Sf  servitia  ultra  modum  subdueit ;  quod  et  Londonien* 
sibus  ceditur  statuto  an.  10  Edwardi  2,  degaveleto.  Spelm.  Gloss,  voc  GpveU- 
tunu  We  take  notice  of  this  passage  from  Spelman,  because  the  learned  and 
ingenious  observer  on  our  ancient  statutes  seems  to  have  misunderstood  the 
gavelet  thus  described ;  for  though  the  word  originally  imported  rent,  yet  our 
explanation  shows  that  it  also  means  a  process  for  the  recovery  of  rent,  techni- 
cally called  gavelet,  both  in  Kent  and  London.  See  Barr.  on  An*.  Stat,. ad 
ed.  149. — Besides  the  two  remedies  thus  called  gavelet,  there  is  another  very 
similar  one  for  rent-service  in  all  parts  of  the  kingdom ;  and  this  is  the  writ  of 
cessavit,  which  is  regulated  by,  if  it  did  not  wholly  originate  from,  the  statutes 
of  Gloucester  and  Westminster  the  second.  6  E.  1.  c.  4.  13  E.  1.  st.  1,  c.  21.41. 
But  lord  Coke,  in  his  comment  on  the  statute  of  Gloucester,  mentions  his 
having  read  the  record  of  the  proceedings  on  a  cessavit  in  the  reign  of  king 
John,  2  Inst  295.  Yet  this  seems  strange,  because,  in  the  reign,  of  this 
prince,  the  lord  of  the  fee  had  a  much  more  easy  way  of  recovering  his  tenant's 
land  for  default  of  service,  than  by  a  cessavit  in  the  court  of  the  king ;  numely, 
a  distress  of  the  land  by  a  process  of  seizure  in  his  own  court..  The  latter 
mode  continued  till  the  52  of  Hen.  3,  took  it  away,  by  prohibiting  distress  of 
the  freehold  except  by  the  king's  writ,  and  so  leaving  the  tenant's  chattels 
as  the  only  subject  for  the  lord's  distress.  It  was  this  alteration  of  the  old 
law,  which,  as  we  apprehend,  gave  occasion  to  introducing  the  cessavit  by  the 
statutes  of  Gloucester  and  Westminster ;  nor  at  the  utmost  can  we  account 
for  an  earlier  use  of  the  cessavit  than  the  52  of  Hen.  3.  Perhaps,  therefore, 
lord  Coke's  case  of  king  John  was  nothing  more  than  a  process  of  cesser  in 
the  lord's  court,  and  he  might  only  call  it  a  cessavit  by  reason  of  the  resem- 
blance between  the  proceedings  on  the  writ  of  cessavit  in  the  king's  court, 
and  those  on  the  process  of  cessavit  in  the  court  of  the  lord. — These  remedies 
of  gavelet  and  cessavit  are  now  fallen  wholly  into  disuse,  Mr.  Lambard,  not 
remembering  an  instance  of  resorting  to  the  customary  gavelet  of  Kent  in  his. 
time,  and  the  cases  in  our  books  on  both  the  gavelets  and  the  cessavit  being  all 
of  ancient  date ;  from  which  it  may  be  presumed,  that  distress  of  the  tenant's 
goods  is  now  usually  a  very  sufficient,  or  at  least  a  preferable  remedy*  Lamb. 
Perambulat.  ed.  1596,  p.  554.  Nor  whilst  the  others  continued  in  use,  were 
they  applicable,  except  when  the  tenure  was  in  fee.  Booth  on  Real  Act.  1 33. 
But  in  imitation  of  them,  it  hath  long  been  the  practice  to  reserve  a  power  of 
re-entry  for  non-payment  of  rent  on  granting  leases  for  lives  or  years :  and 
the  legislature  have  also  interposed  against  lessees,  as  well  to  obviate  the  dif- 
ficulty from  the  niceties  of  an  entry  for  forfeiture  at  common  law,  by  enabling 
landlords  to  recover  possession  by  ejectment  in  a  special  manner,  as  to  qualify 
and  prevent  an  abuse  of  the  tenant's  remedy  of  injunction  in  equity.  4  Geo.  2. 
c.  28.  Further,  on  a  like  principle  of  convenience,  a  summary  jurisdiction 
is  given  to  justices  of  the  peace,  enabling  them  to  restore  the  possession  to  the 
landlord,  where  the  tenant  deserts  the  premises  in  lease,  without  leaving  a 
sufficient  distress.  11  G.  2.  c.  19.  See  further  as  to  the  cessavit  and  other  reme- 
dies for  substraction  of  services,  3  BJackst.  Comm.  8th  ed.  230.— [N.  231.3 
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inheritance  but  such  as  is  manurable,  whereinto  the  lord  may 

enter  and  take  a  distresse,  as  in  lands  and  tenements,  reversions, 

remainders,  and,  as  some  have  said,  out  of  the  herbage  of  lauds,    . 

and  regularly  not  out  of  any  inheritances  incorporeal^  or  that 

lye  in  grant.    [<T\  By  act  of  law  one  rent  or  service  may  issue  [<rj  3  h.  6.  si. 

out  of  another;  as  if  A.  before  the  statute  of  quia  emptors  ter-  5  H.  7. 36. 

rarum  had  given  lands  to  JB;  to  hoH  to  him  by  fealty  and  ten  ai  H«  7-39- 

shillings  rent,  and  B.  had  made  a  feoffment  in  fee  to  C  &c«  j0  h.46  ia. 

whereby  there  was  a  mesnalty  created ;  in  this  case  C.  should  ,9  e.  3.  tit. 

hold  of  B.  either  by  the  same  services  the  law  created,  or  such  Gard.  40. 

as  he  specially  reserved,  and  B.  did  by  operation  of  law  hold.  ai  H.  6. 11. 

those  services  of  A.  by  fealty  and  ten  shillings  rent,  that  is  to 

say,  by  rent  and  service  out  of  rent  and  service :  and  if  the  rent. 

be  behinde,  the  lord  paramount  may  distratne  upon  the  land  for 

his  rent,  for  both  mesnalty  and  seignioiy  do  issue  out  of  the 

land,  the  mesnalty  immediately,  and  the  seigniory  mediately, 

which  is  worthy  of  due  consideration  and  observation* 

u  Certaine  rent"  [e]  For  the  rent  must  be  certaine,  or  which  [e]  Britton, 
may  be  reduced  to  a  certainty ;  for  id  cerium  est,  quod  en  turn  *«!•  ,0°\5a# 
readi potest.     [VI  Continetur  carta  reddendo  inde  annuatim  ad  rfi%fj«l 
tales  terminoSy  veffaciendo  inde  f alia  servifia,  vel  tales  consuetu-  [ft,.  3.  Ca.  14. 
dines,  qua  omnia  debent  esse  certa  et  in  chartd  expressa,  SfC.   But  (Ante  91.  b.) 
of  this  I  have  spoken  Sect.  136.    And  the  rent  may  as  well 
be  in  delivery  of  hens,  capons,  roses,  spurres,  bowes,  shafts, 
horses,   hawkes,  pepper,  comine,  wheat,  or  other  profit  that 
lyeth  in  render,  office,  attendance,  and  such  like,  as  in  payment 
of  money,     [g]  But  a  man  upon  his  feoffment  or  conveyance  [g]  38  H.  6. 
cannot  reserve  to  him  parcell  of  the  annuall  profits  themselves,  38*  a. 
as  to  reserve  the  vesture  or  herbage  of  the  land  or  the  like  (3),  (Ante47«M.b.) 
for  that  should  be  repugnant  to  the  grant :  non  debet  enim  esse 
reservatio  deprqficuis  ipsis,  quia  ea  conceduntur,  sed  de  reddittt 
novo  extra  prqficua. 

"  Map  distraint  for  that"    For  where  there  is  a  fealty,  &c. 
incident  to  the  rent,  there  is  a  distresse  incident  also  thereunto, 
[A]  But  it  is  to  be  understood,  that  for  a  rent  or  service,  the  [h]  Mirror, 
lord  cannot  distreine  in  the  night,  but  in  the  day  time :  and  so  ca.  2.  sect  16: 
it  is  of  a  rent  charge.    But  for  damage  feasant  one  may  dis-  1°  E  3- 
treine  in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone  jTh/w,  5. 
before  he  can  take  them. 

u  Of  common  right"    Of  common  right,  [/]  that  is,  by  the  m  w.  1.  ca.  1. 
Common  law,  so  called,  because  the  common  law  is  the  best  and  a  H.  4.  ca.  1. 
most  common  birth-right  that  the  subject  hath  for  the  safeguard  7  H-  4.  ca.  1 . 
and  defence,  not  onely  of  his  goods,  lands  and  revenues,  but  of  *  **' 

his  wife  and  children,  his  body,  fame,  and  life  also.  So  as  the 
meaning  of  Littleton  in  this  particular  case  is,  that  the  lord  may 
distreine  for  his  rent  of  common  right,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  party. 
And  it  is  to  be  observed,  that  the  common  law  of  England  some- 
times is  called  right,  sometimes  common  right,  and  sometimes 
communis JustUia*  In  the  grand  charter  the  common  law  is  called 
right.    Rectum  nulli  vendemus,  nulli  negabimus,  aut  differemus 

justitiam 

(3)  See  Bro.  Abr.  Reservation,  46.  Dr.  &  Stud.  dial.  2.  c.  22. 

Oo  2 
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justitiam  vet  rectum.    In  the  statute  of  W.  l.  c.  1.  it  is  called 

common  droit.   En  primes  voet  le  roy,  et  command*,  que  le  peace 

de  s.  eglise  etdela  terre  soit  bien  garde  et  maintaine  en  touts  points, 

et  que  common  droit  soit  fait  a  touts,  auxibien  aux  poers  corneous 

riches,  sauns  regard  de  nutluy ;  which  agreeth  with  the  ancient 

Lamb.  fo.  78.      law  in  the  time  of  king  Edgar.     Porro  autem  has  populo  quas 

Inter  Lege*         servet  proponimus  leges.  Prtmum  publici  juris  beneficto  quisquam 

Regit  Edfwi.    fruaUT9  idque  ex  aquo  et  bono,  shoe  is  dives  sive  inops  fueru\jus 

Jleta,  UK  i,       rtddit.    And  Fleta  saith,  Item  quid  pax  ecclesiie  et  terra  invuh 

c.  to'         *       labiliter  observetur,  et  quid  communis  justitia  singulis  puriter  ex~ 

hibeatur.  And  all  the  commissions  and  charters  for  execution 
of  justice  Bxe,facturi  quod  ad  justitiam  pertinet  secundum  legem 
et  consuetudinem  Angtue.     So  as  in  truth  justice  is  the  daughter 

^a*  *T**  *14*   °^  *e  *aw>  *°r  tne  *aw  bringeth  ner  forth-    And  in  this 

ti«.  sttf.  959.  jen^  ^  being  largely  taken,  as  well  the  statutes  and  ri42.~| 

*  customes  of  the  realme,  as  that  which  is  properly  the  I     D.   J 

common  law,  is  included  within  common  right.  Little- 
ton in  this  his  treatise  nameth  common  right  sixe  times. 


Sect.  214. 

A  ND  if  a  man  will  give  lands  or  tenements  to  another  in  the  taile, 
yielding  to  him  certaine  rent  by  the  yeare(l),  he  of  common  right 
may  distrainefor  the  rent  behind,  though  that  such  gift  was  made  without 
deed,  because  that  such  rent  is  rent  service.  In  the  same  manner  it  is,  if  a 
lease  be  made  to  a  man  for  life,  or  the  life  of  another  (2),  rendring  to  the 
lessor  certaine  rent,  or  for  tearme  of  year es  rendring  rent. 

U  H.6. 84-        « 1X71 THO  U  T  deed."    For  it  is  a  rule  in  law,  that  a  rent 

(Cro.  EJii.  33.       w     service  may  be  reserved  without  deed. 
Pott  935.  b.)  J 

Vide  Sect.  131,  "  I*  &e  same  manner  it  is,  if  a  lease  be  made,  Sfc"  For  these 
139.  'be  rents  services,  because  fealty  is  incident  to  these  rents;  for 

(Ante  57.  b.  fag  ^  hath  been  said  before)  a  lessee  for  life  or  years  shall  do 
141.  b.)  fealty.    And  if  a  man  make  a  lease  at  will  reserving  a  rent,  the 

lessee  shall  not  do  fealty,  and  yet  the  lessor  shall  distreine  for 

the  rent  of  common  right. 

"  Rendring"  commeth  of  the  word  reddo,  i.  e.  rem  pro  re 
dare,  and  signifieth  yielding  or  repaying;  but  of  this  I  have 
spoken  before  in  this  Chapter,  Sect.  213. 


Sect.  215. 

jDU  Tin  such  case,  where  a  man  upon  such  a  gift  or  lease  will  reserve  to 

him  a  rent  service,  it  behoveth,  that  the  reversion  of  the  lands  and 

tenements  be  in  the  donor  or  lessor.   For  if  a  man  will  make  a  feoffment 

in 


(1)  by  theveare  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 

(a)  or  the  life  of  another  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 
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in  fee,  or  will  give  lands  in  taile,  the  remainder  over  in  fee  simple,  without 
deed,  reserving  to  him  a  certaine  rent,  this  reservation  is  void,  for  that  no 
reversion  remaines  in  the  donor,  and  such  tenant  holds  his  land  immediately 
of  the  lord,  of  whom  his  donor  held,  #*c. 

"  RE  VERSION"  Reversio,  commeth  of  the  Latins  word  (Ante  a*,  b.     ' 

revertor,  and  signifieth  a  returning  againe  ;  and  therefore  i£wd'  lQm  *• 

reversio  feme  est  tanquam  terra  revertens  in  possession*  donatori,  q^  "#  -.^ 

sive  haredibus  suis,  post  donum  Jinitum,  fyc.  as  in  the  cases  that  3  Ro.  Abr.  60.) 
Littleton  here  hath  put. 

« 

"  It  behovtthy  that  the  reversion,  8pc.  be  in  the  donor  or  lessor,  (Ante  47.  a.) 
$fc"     This  is  not  to  be  understood  only  of  a  reversion  imme- 
diately expectant  upon  the  gift  or  lease.     For  if  a  man  maketh 
a  gift  in  tayle,  the  remainder  in  tayle,  reserving  a  rent,  and  keepe 
the  reversion  in  himselfe,  this  is  a  rent  service. 

ri437|  "  Reserving"  Reserve  commeth  of  the  Latinet^word 
L  a.  U  rtserv°y  *h&t  *s>  *°  provide  for  store ;  as  when  a  man 
departeth  with  his  land,  he  reserveth  or  provided)  for 
himselfe  a  rent  for  his  owne  livelihood.  And  sometime  it  hath 
the  force  of  saving  or  excepting.  So  as  [k]  sometime  it  serveth  pfe]  8  E.  4. 48. 
to  reserve  a  new  thing,  viz.  a  rent,  and  [l]  sometime  to  except  «6  Am.  pi.  66. 
part  of  the  thing  in  esse  that  is  granted  (i).  (Ant-  4£  ■•) 

And  it  is  to  be  understood,  that  in  the  case  of  the  gift  in  taile,  }p02f  ^J j  ijf* 
lease  for  life  or  years,  the  fealtie  is  an  incident  inseparable  to 
the  reversion,  so  as  the  donor  or  lessor  cannot  grant  the  reversion 
over,  and  save  to  himselfe  the  fealty,  or  such  like  service.     But 
the  rent  he  may  except ;  because  the  rent,  although  it  be  incident 
to  the  reversion,  yet  it  is  not  inseparably  incident.     If  a  man 
maketh  a  gift  in  taile  without  any  reservation,  the  donee  shall  (Ant.  93.  a.) 
hold  of  the  donor  by  the  same  services  that  he  held  over,  [m"]   l"1!  J811,  fo*  4* 
But  otherwise  it  is  of  an  estate  for  life  or  years ;  for  there  if  he  ^JJ?^  5" 
reserveth  nothing,  he  shall  have  fealty  onely,  which  is  an  inci-  £3  h"  <£  7* 
dent  inseparable  to  the  reversion,  as  hath  been  said. 

"  The  remainder  over  in  fee  simple  •without  deed"     Here  it 
appeareth,  that  if  a  man  maketh  a  gift  in  taile,  the  remainder  in 
fee,  without  deed  [n],  the  remainder  is  good,  and  passeth  out  of  [n]  40  £.  3. 10. 
the  donor  by  the  livery  of  seisin :  and  so  it  is  of  a  lease  for  life  10  E.  4. 1. 
or  veares,  the  remainder  over  in  fee;  for  the  particular  estate  l*  ^4#  l*r 
ana  the  remainder,  to  many  intents  and  purposes,  make  but  one  28  e.  4!  ia. 
estate  in  judgment  of  law.     Vide  Sect*  00.  18  H.  8. 4. ' 

3  H.  7.  is. 

" Remainder," \\i\eg2\\ljL\m^  F.  N.  B.  aig. 

11  H.  4. 39. 
38  E.  3. 36.    44  £.  3. 8.    (Ant.  49.  b.) 

worde 


(1)  In  a  preceding  note  lord  Coke  asserts,  that  reservation  is  aboays  of  a 
thing  newly  created  out  of  the  land  demised.  Ante  47.  a.  But  here  he  is 
more  qualified  in  expression,  and  allows  the  word  to  be  sometimes  used  to 
except  part  of  the  thing  granted.  However,  the  former  is  the  more  technical 
use  of  the  word  ;  exception  being  a  more  proper  term  than  reservation  for  the 
latter  purpose.  The  learning  on  this  subject  will  be  found  under  the  title 
Reservation  in  Viner's  Abridgment.    See  Plowd.  361.  a. — [Note  23a.] 
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M*C^^-  worieretwuo;  for  that  [o]  kits  remainder  or  remnant  of  an 

Cboiineiie  s  e«Ute  in  lands  or  tenements,  expectant  upon  a  particular 

PWmmL  t&.iu  created  together  with  the  same  at  one  time,  as  in  the  cast 

35.  a.)  of  Littleton  appeareth  (a). 


Scot.  216. 

A  ND  this  is  by  force  of  the  statute  of  quia  emptores  terrarum.  Far 
before  that  statute,  if  a  man  had  made  a  feoffment  in  fee  simple,  by 
deed  or  without  deed,  yielding  to  him  and  to  his  heires  a  certaine  rent,  this 
was  a  rent  service,  and  for  this  he  might  have  distrained  of  common  right; 
and  if  there  were  no  reservation  of  any  rent,  nor  of  any  service,  vet  the 
f toffee  held  of  the  feoffor  by  the  same  service,  as  the  feoffor  did  hold  over 
of  his  lord  next  par amonL 

(«  Tut.  500.       "QUIA  emptor*  terrarum" 

AM.98.U)  ^    Hereolis  spoken  before  in  the  Chapter  of  Frankalmoign*, 

Sect.  140. 

(Ant.  14a  b.)        «  By  deed  or  without  deed,  ifc"  For  all  rent  services  may  be 

reserved  without  deed  (as  hath  been  said),  and  as  it  appeareth 
here. 

And  at  the  common  law  ifa  man  had  nuule  a  feoffment  in  fee 
by  parol,  he  might  upon  that  feoffment  have  reserved  a  rent  to 
him  and  his  heires ;  because  it  was  a  rent-service,  and  a  tenure 
thereby  created. 

(ty,  14*  V  «  And  if  there  were  no  reservation,  fa.  the  feoffee  held  of  the 

Anu  *$• a.)      feoffor  by  the  same  service,  #a"     This  is  evident,  and  agreeth 

with  our  bookes[*],  that  in  this  case  the  law  created  the  tenure; 
Jul  ioo?00*  wherein  it  is  to  be  observed,  how  the  law  regardeth  equitie  and 
t  E.  3. 33.         equalitie,  without  any  provision  or  reservation  of  die  party* 

49  E.  3  10.  Ipsa  etenm  leges  cupiunt,  utjure  regantur. 

sa  At9.pl*  53. 

9H.4.14.    03  E.  3.  Avowrtr,  9.55.    4H,  6.    LUtl.  cap.  Talk,  Sect,  t 

* 

*»■  Sect.  217.  Pff] 

JiUTifa  man,  by  deed  indented,  at  this  day  maheth  such  a  gift  in  fee 
**  taile(l),  the  remainder  over  in  fee;  or  a  lease  for  life,  the  remainder 
over  in  fee ;  or  a  feoffment  in  fee:;  and  by  the  same  indenture  he  reserveth 
to  him  and  to  his  heires  a  certaine  rent,  and  thai  if  the  rent  be  behind,  it 
shall  be  lawfullfor  him  and  his  heires  to  distreine,  frc.  such  a  rent  is  a 
rent  charge;  because  such  lands  or  tenements  are  c/utrged  with  such  dis- 
tresse  by  force  of  the  writing  only,  and  not  of  common  right  And  if  such 
a  man,  upon  a  deed  indented,  reserve  to  him  and  to  his  heires  a  certaine 

rent, 

•t  Probably  Sect,  lfr 


L 


(2)  See  Fearne's  Ess.  on  Con  ting.  Rem.  3d  ed.  p.  5  to  11, 
(1)  fee  not  in  L.  and  M.  Roh.  and  Redm, 
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rent,  without  any  such  clause  put  in  the  deed,  that  he  may  distreine,  then 
such  rent  is  rent  seche ;  far  that  he  cannot  come  to  have  the  rent,  if  it  he 
denied,  by  way  ofdistresse ;  and  if  in  this  case  he  were  never  seised  of 
the  rent,  he  is  without  remedie,  as  shall  be  said  hereafter  (2). 

UT1Y  deed  indented."   It  cannot  be  a  deed  indented  unlesse  it  Britten,  fol.  ioo. 

be  actually  indented ;  for  albeit  the  words  of  the  deed  be  Fleu» ,lb*  3- 
hoe  indentura,  Sfc.  yet  if  it  be  not  indented  indeed,  it  is  no  vfdc&ect  370. 
indenture.     But  if  the  deed  be  indented,  albeit  the  words  of  pu8t.  aag.  a. 
fbe  deed  be  not  hose  indentura,  yet  it  is  an  indenture  (3).  (5  Co.  20.  b. 

And  it  is  holden  that  [p]  if  a  feoffment  in  fee  be  made  by  deed  a  'Ro»  Abr«  **• 
poll  reserving  a  rent,  this  reservation  is  good ;  for  when  the  £  J^'fllJ \ 
feoffee  accepts  the  deed  and  livery  of  the  land,  he  agreeth  to  the  rp]™  e.  V**. 
rent,  and  the  rent  is  reserved  by  the  words  of  the  feoffor,  and  not  1 1  H.  7.  m/ 
by  the  grant  of  the  feoffee.    But  of  this  more  hereafter.    In  the  35  H.  &  34. 
mean  time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  *°  |*  *• *3* 
was  called  charta  cyrographata  (4) ;  or  charta-communis,  because  j£  H"  J|  17< 
each  party  had  a  part.    And  a  deed  poll  was  called  charta  de  una  (2  r0.  Abr! 
parte,     [y]   Charta  autem  depura  donations  et  simplici  pends  449-) 
donatorium  et  ejus  haredes  deoent  remanere.      Communes  verb   M  Kett,Bb.3. 
duplicari  debent,  ita  quod  quilibet  habeat  partem  suam ;  vd  si  una  j|J-^*  f  1 100 
sit  tantum,  tunc  in  aqua  manu  communis  amid  utriusque ponatur,  ' 

Salvo  custodienda,  dum  cuilibet  partium  necessefuerit  eihibendum. 

«  Reseroeth to  him"  [r]  Note,  it  is  a  maxime  in  law,  that  £r3  ,a E- ••    : 
be  reserved  to  him  from  whom  the  state  of  the  land   .  S°t ,m5 nts* 


die  rent  must 


18  K.3. 
Ass.  381.    (Ant.  47.  a.    9  Ro.  Abr.  447.    Cro.  Cha.  389.) 

moveth, 


(2)  See  post.  Sect.  341. 

(3)  The  indenting  or  cutting  in  modum  dentium,  which  is  usually  at  the  top, 
ever  supposes  two  parts,  being  made  in  order  that  the  parts  when  joined  may 
be  authenticated  by  the  sameness  of  the  cutting.  See  as  to  the  use  and  origin 
Of  indenting  charters  in  England,  Mad.  Formular.  Anglican,  p.  28,  29,  of  the 
dissertation  prefixed. — [Note  2 33.] 

(4)  Mr.  Madox  objects  to  lord  Coke's  treating  the  chirographum  as  altogether 
the  same  thing  with  the  indenture ;  because  anciently  many  chirographa  were 
not  indented^  but  cut  in  the  rectilinear  form.  Mad.  Formul.  Anglic.  Dissert. 
p.  29.  In  fact,  the  name  of  chirograph  properly  belonged  to  those  deeds, 
which  were  at  first  of  two  parts,  written  on  the  same  paper  or  parchment,  with 
the  word  chirographum  in  capital  letters  between  the  two  parts,  and  were  after- 
wards divided  by  a  cut  through  the  middle  of  those  letters  ;  and  thus  whether 
the  cutting  was  indented  or  in  a  straight  line,  such  deeds  were  equally  chiro- 
grapha. Ibid.  28,  29.  Cangii  Glos3.  voce  chirographa,  Spelm.  Gloss,  voce 
tndentura.  Mabill.  de  Re  Diplomat,  lib.  1.  c.  2.  Some  indeed  apply  this 
explanation  to  the  syngrapka,  and  only  describe  the  chirographa  as  aeeds  of 
one  part,  and  so  called  from  being  written  with  the  party's  own  hand.  Lyndw. 
tit.  de  Offic.  Archidiac.  c.  1,  in  not.  But  the  same  persons  allow,  that  sometimes 
syngrapha,  and  chirographa  are  used  promiscuously ;  and  in  the  opinion  of 
others,  they  are  more  commonly  so  applied.  Ibid.  &  Mad.  ubi  supra.  Both 
the  chirograph  and  the  indenture^  then,  usually  importing  to  be  a  deed  of  two 
parts,  they  are  so  far  the  same ;  and  we  do  not  apprehend  that  lord  Coke 
meant  to  carry  the  resemblance  farther.  Consequently  he  is  not  affected  by 
Mr.  M&dox's  observation,  which  seems  to  suppose,  though  too  hastily,  that  lord 
Coke  had  considered  the  chirograph  and  the  indenture  as  wholly  the  same.— 
fKote«34.]  .      . 
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r  i ..  u  e  ^>     rooreth,  and  not  to  •  stranger.    \i\  Bat  some  do  hold,  that 
[2fti?*     otherwise  it  is  in  the  case  of  the  king. 

447*  4*5.    Mo.  04.  168.) 

Old  Tenures.  "  Such  a  rent  is  a  rent  charge"    It  is  called  a  rent  charge 

Briiton,  because  the  land  for  payment  thereof  is  charged  with  a  distrcose. 

T'n'b  i<K4*      If  li  ** t0  the  whole  value  of  the  land*  or  to  *e  fourtb  P**  °* 
Bract.  a$!>0       ^  va^ue9  ^en  ^e  rent  *s  called  a  fee  ferine  (5).  Here 

Littleton  putteth  his  case,  and  so  did  fey  he  in  the  next  Pi  44,71 
Section  before,  of  a  clause  of  distresse  generally  grant-  I  "J 

[1]  7  Co.  s8.  b.  ed.  [r]  A  man  granted  n  rent  out  of  certaine  land,  pro 
Hattod't  one*  consuio  impenso  et  impendendo,  to  have  and  to  hold  to  him  and  to 
r  *3.F' in  his  assignees  for  tertne  of  his  life,  payable  at  four  feasts  in  the 
Bot!  1108*'  yeare,  and  for  default  of  payment  upon  demand  it  should  be 
inter  Maood.  lawfull  for  him  to  distrayne ;  the  grantee  granted  the  rent  over ; 
&  Grrsorj.  the  assignee  after  one  of  the  dayes  demanded  the  rent,  and  dis- 
M.40  «  4>  EL  trevned,  and  the  distresse  adjudged  lawfull ;  for  he  needs  not 
i^erSu^l10^'    make  a  demand  at  any  of  the  dayes,  as  in  the  case  of  re-entry,  but 

Read,  1 8  El.  D jer,  348.  (Hut.  43.  4ft.  Pose.  153  b.  9  Ro.  Abr.436.  Dy.ft. 
Post,  aoa.s.204.0.  Dr.  51.  Plowd.7.  Perk.*.  101.  Mo.  5.  March,  149.)  (Vide 
Sect.  921.    Aul.  47.  a.) 

he 


(5)  The  true  meaning  of  fee  farm  is  a  perpetual  farm  or  rent ;  the  name 
being  founded  on  the  perpetuity  of  the  rent  or  service,  not  on  the  quantum* 
Sfee  Mad.  Finn.  Burp.  3.     Here  indeed  lord  Coke  seems  to  intimate  the  con- 
trary, by  confining  the  denomination  of  fee-farm  to  rents  at  least  equal  to  the 
fourth  part  of  the  value  of  the  land ;  and  the  word  is  explained  in  a  lilce  manner 
bv  sir  Henry  Spelman,  and  the  author  of  the  book  of  Old  Tenure*,  with  this 
difference  only,  that  the  latter  restricts  the  value  to  a  third.  See  Spelm.  Gloss. 
voce  Feodifrma,  and  Old  Ten.  tit.  Feefrmc.  But  it  would  be  wrong  to  under- 
stand any  of  these  writers,  as  intending  absolutely  and  universally  to  exclude 
all  rents  of  less  value ;  for  the  word  fee-farm  most  certainly  imports  every  rent 
or  service,  whatever  the  quantum  may  be,  which  is  reserved  on  a  grant  in  fee; 
and  so  lord  Coke  himself  agrees  in  another  work,  citing  Britton  and  other  books 
or  authorities.    2  Inst.  44.  Britt.  164.  b.    The  sometimes  confining  the  term 
of  fee  farm  to  rents  of  a  certain  value  probably  arose,  partly  from  the  statute  of 
Gloucester  which  gives  the  cessavit  only  where  the  rent  amounts  to  one  fourth 
of  the  value  of  the  land,  and  partly  from  its  being  most  usual  on  grants  in  fee- 
farm  not  to  reserve  less  than  a  third  or  fourth  of  such  value.  See  6E.1.C4. 
F.  N.  B.  210.  C.    Ant.  142.  a.  note  2. — After  the  statute  of  quia  emptores, 
granting  in  fee-farm,  except  by  the  king,  became  impracticable ;  because  the 
grantor  parting  with  the  fee  is  by  operation  of  that  statute  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent-service,  as  Littleton 
himself  writes  in  Section  216.     Yet  I  have  seen  a  modern  grant  in  fee  of  a 
large  estate  in  Ireland,  reserving  a  perpetual  rent  of  great  value.    But  such 
rent,  considered  as  a  fee-farm  rent,  I  thought  clearly  void.    However,  as  in 
the  case  I  allude  to  the  conveyance  contained  a  power  for  the  grantor  and  his 
heirs  and  assigns  to  distrain  for  the  rent  when  in  arrear,  and  also  a  power  to 
enter  and  receive  the  profits  till  all  arrears  should  be  paid,  the  rent  might  be 
good  as  a  rent-charge ;  and  so  on  being  consulted  I  held  it  to  be. — Since 
writing  the  preceding  part  of  this  note,  a  most  valuable  collection  of  new 
Reports  has  been  published ;  and  in  one  of  the  cases,  the  learned  reporter  has 
given  a  note  relative  to  fee- farm  rents,  which  well  deserves  attention.     See 
the  case  of  Bradbury y.  Wright,  in  Mr.  Douglas's  Rep.  of  Ca,  in  B.  R.  60s. 
However,  I  so  far  differ  from  the  last-mentioned  note,  as  to  continue  of 
opinion,  that  the  term  of  fee  farm  is  not  properly  applicable  to  any  rents 
except  rents  stroke. — [Note  235.] 


!L,2.  C.  12.  Sect.218.       Of  Rents,  [144.a. 

he  may  demand  it  when  he  will,  for  it  is  only  to  entitle  him  to 
his  remedy  for  his  meere  duty  (1). 

"  Distreine,  Spc."  Here  by  (8fc.)  is  implyed  what  things  are 
distreynable,  which  elsewhere  is  expressed  at  large.  Also  where 
the  distresse  is  to  be  taken  in  the  same  land,  and  in  some  other, 
which  with  many  differences  is  set  downe  in  his  proper  place. 

"  He  is  vrithout  remedied    Note,  that  upon  a  reservation  of  a  (?**'  *°*  *•) 
rent  upon  a  fcoffement  in  fee  by  deed  indented,  [to]  the  feoffor  M  33  &•  3* 
shall  not  have  a  writ  of  annuity,  because  the  words  of  reserva-  x  "h."^  5?*" 
tion,  as  reddendo,  solvendo9factendo,  tcnendo,  reservando,  Sfc  are  516  Ass.  pi.  06. 
the  words  of  the  feoffor,  and  not  of  the  feoffee,  albeit  the  feoffee  ai  E.4. 
by  acceptance  of  the  estate  is  bound  thereby.  ^1r\'  ^br* 

And  where  Littleton  putlelh  his  case,  when  a  reservation  is  9*  "' 

made  upon  an  estate  that  passeth  by  livery,  the  same  law  it  is, 

if  a  man  at  this  day  doe  bargaine  and  sell  his  land  by  deed  10  Co.  127. 

indented  and  inrolled  according  to  the  statute,  a  rent  may  be  *  Co-  54*  *• 

reserved  thereupon ;  for  albeit  an  use  had  onely  passed  by  the  a  RoiI'  44*?* 

common  law,  yet  now  by  the  statute  of  37  H.  8.  cap.  10,  the 

use  and  possession  passe  together,  and  so  it  was  adjudged. 

*  And  so  it  is  of  a  grant  of  a  reversion  or  remainder,  and  any     ' fl1?  , [•  3§  * 
.1  ^  1     j  ^  i_       l  ./   40  El.  in  Com. 

other  conveyance  of  lands  or  tenements,  whereby  any  estate  Banco,  inter 
doth  passe.  Wicks&Tillard. 

Sect.  218. 

ALSO, if  a  man  seised  of  certaine  land  grant,  by  a  deed  poll,  or  by 
indenture,  a  yearely  rent  to  be  issuing  out  of  the  same  land,  to  another 
in  fee,  or  in  fee  taile,  or  for  terme  of  life,  fyc.  with  a  clause  of  distresse,  fyc. 
then  this  is  a  rent  charge ;  and  if  the  grant  be  without  clause  of  distress, 
then  it  is  a  rent  secke.  And  note,  that  rent  seche  idem  est  quod  redditua 
siccus ;  for  tJiat  no  distresse  is  incident  unto  it 

u  QEISED  of  land.9'  [x]  Note,  that  a  rent  cannot  be  granted  W  32  E.  3.  tit. 

out  of  a  pischary,  a  common,  an  advowson,  or  such  like  Sc,f-  Fbc*  l0O# 

incorporeal  inheritances,  but  out  of  lands  or  tenements  w hereunto  p°  C'Q  J 

the  grantee  may  have  recourse  to  distreyne,  or  which  may  be  (Aut.  47.  ■• 

put  in  view  to  the  recognitors  of  an  assise,  as  hath  beene  said  149.  a.  Va'agb. 

before  in  this  chapter.     And  though  it  be  out  of  lands  or.tene-  ??**  *°£) 

ments,  [z]  yet  it  mubt  be  out  of  an  estate  that  passeth  by  the  J,\djJ ^r*  *!Jj 

conveyance  (as  by  all  Littleton's  examples  appeareth),  and  not  33  h.  6. 5. 

out  of  a  right :  as  if  the  disseisee  release  to  the  disseisor  of  land,  50  E.  3.  a. 

reserving  a  rent,  the  reservation  is  void,  et  sic  de  simtiibus.  8  E-  4-  3. 

5E.  3.  Fines,  1. 

"  Grant  by  deed."    •  Also  a  man  may  have  a  rent  by  pre-  ^  e?*J'*% 
scription.  a  x  H.6i.Tenip. 

E.  1 .    Ass.  43. 
*'  Rent  secke  idem  est  quod  redditus  siccus.*9     This  needs  no  *  19  E»  3* 

explanation,  for  Littleton  expounds  it  himselfe.  T!t,e>  34- 

(Ant.  1 14.  a* 

Sect,  e  Co.  58.) 


*  (1)  See  farther  as  to  this  difference  between  a  re-entry  to  avoid  an  estate 
and  an  entry  to  distrain,  the  second  point  in  Maund's  case  above  cited,  and 
Gilb.  on  Rents,  73. 
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LSO,  if  a  man  grant  by  his  deed  a  rent  charge  to  another,  and  the 
rent  is  behind,  the  grantee  may  chuse,  whether  he  will  sue  a  writ  of 
annuity  for  this  against  theguantor,  or  distreinefor  the  rent  behmde,  and 
the  distresse  detaine  until  he  bepawL  But  he  cannot  do,  or  have,  both 
together,  frc.  For  if  he  recovers  bu  a  writ  of  annuity,  then  the  land  is 
discharged  of the  distress,  &c.  Andif he  doth  not  sue  a  writ  of annuity, 
but  distreine  for  the  earrerages,  and  the  tenant  sueth  his  replevin  (son 
replegiare),  and  then  the  grantee  avow  the  taking  of  the  distresse  in  the 
land  in  a  court  of  record,  then  is  the  land  charged,  awl  the  person  of  the 
grantor  discfiarged  of  the  action  of  annuity. 

(7  Co.  a*         «J>E  NT  charge"    Here  it  appeared  by  LMcton,  that  this 
1R0.Ab.197.)  prima  facte  is  a  rent  charge,  whereof  in  this  chapter    * 

■hall  be  spoken  more  at  large. 
And  so  it  is  of  a  rent  secke. 

M  A  man  grant"  Put  case,  that  A.  be  seised  of  lands  in  fee, 
and  he  and  B.  grant  a  rent  charge  to  one  in  fee,  this  primA  facie 
is  the  grant  of  A.  and  the  confirmation  of  B.  but  yet  the  grantee 
[«]  16  E.  t.  roy  have  a  writ  of  annuity  against  both  [a]  Two  men  grant 
tit.  Annuity,  47.  an  annuity  of  twenty  pounds  per  annum  to  another,  although  the 
Vide  Sect.  314.  persons  be  several],  yet  he  shall  have  but  one  annuity.  But  if 
(6p\**a  ~  the  grant  be  obligamus  not,  et  utrumque  nostrum,  the  grantee 
Ihl^g-  '  may  have  a  writ  of  annuity  against  either  of  them ;  but  he  shall 

Plowd.  439.)      have  but  one  satisfaction. 

"  A  writ  of  annuity  r  hi  a  writ  for  the  recovery  of  an  annuity. 

l1n   A  ,  \V\  An  annuity  is  a  yearly  payment  of  a  certaine  summe  of 

SSH  »oney  grante/to  .  JEr  U&  for  life  «r  yearn,,  barging  the 

17  EJ.  person  of  the  grantor  onely.    [c]  But  not  only  the  grantee,  but 

Dyer,  344.  b.  his  hetre  and  his  and  their  grantee  (1),  also  snail  have  a  writ  of 

45  E-  3«   ^  annuity,   [dl  But  if  a  rent  charge  be  granted  to  a  man  and  his 

^W^rilw  to*™8*  ™*  ■"*«  no*  naTie  a  w"t  °f  annuity  against  the  heire  of  the 

301*    F.  N.  B.  15s.  a.)    [c]  3  £.  6.  Dyer,  65.    And  Sergeants  Bendloes  reporteth, 
that  to  was  the  opinion  ot  the  Court.     [<*T  9  H.  4.  13.    Dyer,  17  Eli*.  344.  b. 
(10C0. 138.    Hois  58.    Plowd.  457.  t.    lite*  Abr.  a«6.) 

grantor, 


(1)  Formerly  it  was  doubted,  whether  an  annuity  was  assignable,  though 
'assigns  were  mentioned  in  the  grant ;  the  argument  being,  that  it  was  a  mere 
personal  contract,  and  therefore  a  chose  in  action.  See  the  cases  in  2  Vtn.  Abr. 
515.  and  3  Vin.  Abr.  151.  But  in  a  case  in  C.  B.  3  Cha.  1.  this  objection, 
which  in  strictness  of  law  carried  force  with  it,  was  over-ruled.  Gerrard  v. 
Boden,  Heti.  Bo.  It  seems  too,  that  naming  assigns  is  not  essential  to  the 
making  aa  annuity  assignable,  the  principle  of  the  objection  to  its  being  so 
being  the  same  whether  assigns  are  mentioned  or  omitted.  However,  Perkins, 
in  the  special  case  of  an  annuity  pro  condlio  impendendo  requires  naming  of 
assigns.  Perk.  s.  101.  Even  then  too  he  questions  the  annuity  being  assign- 
able. But  this  was  settled  in  Maund's  case,  7  Co*  28.  b.  one  point  resolved 
being,  that  express  words  would  make  such  an  annuity  assijpable«---{N.  256.] 
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srantor,  albeit  he  hath  aseets,  unless  th*  grant  be  for  him  and 
m  heires(s). 

"  Afoy  chuse"  The  grantee  hath  election  to  bring  a  writ  of 
tnmuity,  and  charging  the  person  onely  to  make  it  peraonall ;  or 
to  distraine  upon  the  land,  and  to  make  it  realL 

But  if  a  nan  grant  a  rent  charge  to  a  man  and  his  heires,  0  Co*  3&  »»d 
and  *dtetb,and  his  wife  bring  a  writ  of  dower  against  the  heire,  Mo-  83*) 
the  heiie  in  barre  of  her  dower  dahnes  the  same  to  be  an  an*, 
unity  and  no  rent  charge ;  jet  the  wife  shall  recover  her  slower; 
Jar  he  cannot  determine  his  election  by  chume,  but  by  suing  of 
a  writ  of  annuity  (aa  Littleton  saith),  neither  can  the  heir  have 
After  the  endowment  an  annuity  for  the  two  parts;  for  that  should 
sot  be  according  to  the  deed  of  grant,  for  either  the  whole  must 
toe  a  rent  charge,  or  the  whole  an  annuity.  But  Littleton  is  to 
be  understood  with  sense  limitation :  [e]  for  of  a  rent  granted  0]4gA».$.*9» 

3  for  owelty  of  partition,  a  writ  of  annuity  doth  not 
lie,  because  it  is  of  the  nature  of  the  land  fcf*  ck> 
6cended*  Also  of  such  a  rent  as  may  be  granted  with- 
out a  deed  a  writ  of  annuitie  doth  not  lie,  though  it  be 
granted  by  deed. 

[/*]  And  here  it  is  to  be  noted,  that  there  is  no  election  given  TTJSifRowlMid 
.of  two  severall  things,  as  if  the  grant  were  of  an  annuitie  or  a  Howard's  case* 
robe  yearelv,  &c.  for  there  the  grantor  hath  election  at  the  day  *,/v  iT*  fl 
teJiver  Which  he  would.    B-Th«  are  tn  «med5e.  gmi  JSt**.. 
for  one  yearely  summe,  and  consequently  the  grantee  shall  at  a  H*  4*  is. 
any  time  have  election  to  take  which  of  the  remedies  he  will ;  6  U.  4. 10, 
for  in  all  cases  where  severall  remedies  be  given,  the  party  to  36EH,6!610, 
whom  the  law  giveth  the  remedies,  it  ghreth  him  withaJl  election  ^  e^4**.  b. 
to  take  which  of  the  remedies  he  will.  1E.5. 1. 

F.N.B.  iai. 
«  But  he  catmat  do,  or  have,  hath  together."    For  then  he  <H<""**  439* 
akorid  recover  one  thing  twice,  which  should  be  m  double  charge  f^JJ;. 
1»  die  grantor.  446, 447.  ^5,  * 

Note,  as  to  elections,  these  diversities  following  t  (1)  Hob.  58.) 

first,  when  nothing  passeth  to  the  foofiee  or  grantee  before  *  Cor.  36, 37* 
election  to  have  the  one  thing  or  the  other,  there  the  election  »  S^?Itnd 
ought  to  be  made  in  the  life  of  the  parties,  and  the  heir  or  «•/**»««■* 
executor  cannot  make  election.   But  when  an  estate  or  interest 
passes  immediately  to  the  feoiee,  donee,  or  grantee,  there  elec- 
tion may  be  nude  by  them,  or  by  their  heirs  or  executors. 
Secondly,  when  one  and  the  same  thing  passeth  to  the  donee 

or 

•  The  *»rdsy  xhe  grantee  oftlie  real  cfeaige*  Boon  10  hekerertquMtetothe$entetftk$ 
fMJMgc.    See  Mr.  Rttio's  Intr.  p.  1 1 5, 1  rf. 


(9)  The  reason  is,  because  our  law  presumes,  that  it  is  not  intended  to  in* 
elude  the  heir  in  the  obligation,  where  he  is  not  named;  and  consequently,  in 
the  case  supposed  by  lord  Coke,  it  is  too  late  to  elect  to  make  the  rent-charge 
an  annuity  after  the  death  of  die  grantor.  See  post.  3S3.  b.  384.  b.  386.  a* 
10  'Co.  128.  a.  Vin.  Abr.  Annuity,  B.  But  this  reasoning  fails  in  application, 
if  the  grantor  of  the  annuity  is  a  body  politic,  and  as  such  hath  perpetual  con- 
tinuance. Therefore  an  annuity  granted  by  the  king  will  bind  his  heirs  and 
successors,  though  not  named,  his  political  capacity  never  dying,  but  having 
continuance  in  his  successor ;  and  so  it  was  adjudged  the  15th  of  Elizabeth  in 
sir  Thomas  Wroth's  case.    Plowd.  455. — (Note  237.] 

(1)  Lord  Coke  extracts  the  six  following  mtes  concealing  election  verbatim 
from  his  own  Reports     See  2  Co.  36,  b. 
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or  grantee,  and  the  donee  or  grantee  hath  election  in  what 
manner  or  degree  he  will  take  this,  there  the  interest  paaseth 
immediately,  and  the  partie,  his  heires,  or  executors,  may 
make  election  when  the  j  will. 

Thirdly,  when  election  is  given  to  severall  persons,  there  the 
first  election  made  by  any  of  the  persons  shall  stand. 

Fourthly,  in  case  an  election  be  given  of  two  sererall  things, 

alwaies  he,  which  is  the  first  agent,  and  which  ought  to  do  the 

i  Ho.  Abr.  795.  ^ni  ***>  i"*!'  tave  the  election*  As  if  a  man  granteth  a  rent  of 

iut.  46.  bi         twentie  shillings  or  a  robe  to  one  and  to  his  heires,  the  grantor 

Plowd.  6.  Port,  shall  have  the  election ;  for  he  is  the  first  agent,  by  payment  of 


S 


146.11.H0bj 1 74)  the  one,  or  deliverie  of  the  other.  So  if  a  man  maketh  a  lease, 
h  ET^ifb.  rendering  a  rent  or  a  robe,  the  lessee  shall  have  the  election 
ifgE.^O.b.  causd  qua  supra.  And  with  this  agree  the  bookes  in  the 
11  E.3.  «n.«7.  *margent«  [g]  But  if  I  give  unto  you  one  of  my  horses  in  my 
11  Am.  p.  8.  stable,  there  you  shall  have  the  election ;  for  you  shall  be  the 
•9  A**  66*  fint  agent  by  taking  or  seisure  of  one  of  them.  And  if  one 
fit.  Am.  175.  ft™*  t°  cmotner  twentie  loads  of  hazill  or  twentie  loads  of  maple 
43  £.3.  to  be  taken  in  his  wood  of  2).  there  the  grantee  shall  have 

iii.  Ban*,  194.    election ;  for  he  ought  to  do  the  first  act,  scil.  to  fell  and  take 

SCo.«6  41.)    ihe  same. 
]  9  H.7. 93*0.       piftbiy,  wj)en  toe  thing  granted  is  of  things  annuall,  and  are 
to  have  continuance,  there  the  election  remaineth  to  the  grantor, 
(in  case  where  the  law  giveth  to  him  election)  as  well  after  die 
day,  as  before.    Otherwise  it  is  when  the  tilings  are  to  be  per- 
(Ant.  oo.  b.        formed,  unkd  vice.     And  therefore  if  I  grant  to  another  for  life 
6  Co.  45.)  m  annuitie  or  a  robe  at  the  feast  of  Easter,  and  both  are  behind, 

the  grantee  ought  to  bring  his  writ  of  annuitie  in  the  disjunctive ; 
for  if  he  bring  his  writ  of  annuitie  for  the  one  onely,  and  recover, 
this  judgment  shall  determine  his  f  election  for  ever;  for  he  shall 
never  have  a  writ  of  annuitie  afterwards,  but  a  scire  facias  upon 
the  said  judgement.  Which  reason,  Fitxherbert>  in  his  Natura 
Brevium  (at,  not  observing,  held  an  opinion  to  the  contrarie. 
9  E.  4.  36.  But  if  I  contract  with  you  to  pay  unto  you  twentie  shillings  or 
13  E.  4.  4.  and   a  ^be  at  the  feast  of  Easter,  after  the  feast  you  may  bring;  an 

^b^ok^Ve"  action  of  debt  for  the  one  or  for  the  other- 

(Plowd.  6.  *  Sixthly,  the  feoffee  by  his  act  and  wrong  may  lose  his  election* 

'1  R0.Abr.7s6.)  and  give  the  same  to  the  feoffor.    As  if  one  infeoffe  another  of 

two  acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  im 

taile,  and  he  before  election  maketh  a  feoffment  of  both ;  in  this 

case,  the  feoffor  shall  enter  into  which  of  them  he  will,  for  the 

act  and  wrong  of  the  feoflfee  (3). 


"  If  he  recovers  by  a  wit  qfattnuiiyy  then  the  land  is  discharged 

of  the  distress.*1    Here  is  to  be  observed,  that  this  determination 

of  the  election  of  the  grantee  must  be  by  action  or  suit  in  court 

17  El.  of  record;  [h]  for  albeit  the  grantee  distreine  for  the  rent,  yet 

jer,  344.  b.     he  may  bring  a  writ  of  annuitie  and  discharge  the  land.     And 

Littleton  putteth  his  case  here  surely  upon  a  recoverie  in  a  writ 

i  ]  F.  N.  B.        of  annuitie.    [i  ]  But  if  the  grantee  doth  bring  a  writ  of  annuitie, 

5*  •  A.  and 

5  H.  7.  33.  b.  1  Should  it  not  be  my  instead  of  bis  ?    See  Mr.  Bitso'i  Intr.  p.liS. 

(2)  SeeF.N.B.  153.  G. 

(3)  But  if  the  grant  be  to  hold  one  acre  for  life  and  the  other  in  fee,  and 
Aonee  makes  feoffment  of  one  acre  only,  it' is  an  election  to  have  the  fee 
of  that ;  and  this  being  lawful  nothing  is  forfeited*  Perk,  s,  78.  Plowd.  6.  b. 
—[Note  338.] 
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apdat  the  returne  thereof  appeare  and  count,  this  is  a  deter* 
minatiou  of  his  election  in  a  court  of  record,  albeit  he  never 
proceedeth  any  further,  [k]  As  if  a  wife  be  endowed  ex  assensu  [fe]  ia  E.  a. . 
patris,  and  the  husband  dieth,  the  wife  hath  election  either  to  Dower,  158. 
nave  her  dower  at  the  common  law  .or  ex  assensu  patris  (4) ;  if 
she  bring  a  writ  of  dower  at  the  common  law,  and  count,  albeit 
she  recover  not,  yet  shall  she  never  after  claime  her  dower  ex 
assensu- patris* 

.  [/]  So  if  the  grantee  bring  an  assise  for  the  rent,  and  make  his  [Q  10  E,  4. 17. 
plaint,  he  shall  never  after  bring  a  writ  of  annuitie.  But  the 
purchasing  of  a  writ  of  annuitie,  and  entrie  of  it  in  court  of 
vacord,  or  of  an  assise,  is  no  determination  of  the  election ;  be- 
cause an  estranger  may  purchase  a  writ  in  the  name  of  the 
grantee,  and  enter  it  of  record :  but  if  the  grantee  appeare  there- 
unto, &c  then  this  doth  amount  to  a  determination  of  his 
election,  as  hath  been  said. 

[14571     *^  "  ^**  replevin  (son  replegiare)."  .  Littleton  spake  (a  Inst.  1 1 39.) 
b.  II  "^rocdktely  before  of  a  wit  of  annuity,  but  here  he  GI«n?iL  lib.  ia. 
saith  his  replevin ;  because  goods  may  be  replevied  two  SJ*  jk.  „   A, 

*  *r  1-  j  .l °.  •    1      ^tf  r       1  Manor,  ca.  ai. 

manner  of  waves,  viz.  by  writ,  and  that  is  by  the  common  law,  or  w.  1.  ca.  16, 17. 
by  the  pleint,  and  that  is  by  the  statutes  for  the  more  speedy  W.  a.  ca.  39. 
having  againe  of  the  cattell  and  goods.     A  replegiare  lyeth,  as  Flela»  l»*>-  a. 
Littleton  here  teacheth  us,  where  goods  are  aistreined  and  im-  em*4°* 
pounded,  the  owner  of  the  goods  may  have  a  writ  de  replegiari 
facias*  whereby  the  sherife  is  commanded,  taking  sureties  in  that 
behalfe,  to  redeliver  the  goods  distreined  to  the  owner,  or  upon  Marlb.  ca.  21. 
complaint  made  to  the  sherife  he  ought  to  make  a  replevy  in  (Doctr.  PJjc. 
the  [county].     Replegiare  is  compounded  of  re  and  plegiare,  as  31*) 
much  as  to  say,  as  to  redeliver  upon  pledges  or  sureties ;  and  in  J^^y^  fl 


the  statute  of  Marlebridge,  deliberare  is  used  for  replegiare.  (pott.  161.  a.)  . 


what  things  may  lawfully  be  distreyned,  whereupon  a  replegiare 
may  be  sued.    The  formes  of  the  writ  you  shall  reade  in  the 

Register  and  F.  N.  B.*  •Reg.F.N.B.63. 

[n]  It  is  'a  generall  rule,  that  the  plaintife  must  have  the  r„]  3  E.  3.  74* 

property  of  the  goods  in  him  at  the  time  of  the  taking,  [0]  But  o  H.  4.  a.  &  39. 

yet  if  the  goods  of  a  villeine  be  distrayned,  the  lord  of  the  9  H- 6-  39» 

villeine  shall  have  a  replevy;  because  the  bringing  of  the  re-  soH*6a  '9* 


villeine  had  but  a  right.  F.  N.  B.  69.  F. 

6H.  7.  9.    19  E.  3.    Repl.  3a. 

£g>]  But  there  be  two  kinde  of  properties ;  a  generall  pro-  M  4*  E.  3- 18. 
pertie,  which  every  absolute  owner  hath ;  and  a  speciall  propertie,  *  1 5*  * 17<  *3* 
as  goods  pledged  or  taken  to  manure  his  lands,  or  the  like ;  and  *g  E#*  ?|  *  *[ 
of  both  these  a  replegiare  doth  lye.  7  H.  4. 17. ' 

(a  Ro.  Abr.  430.    Plowd.  534.)    Maribr.  ca.  a  1. 

And  albeit  it  be  provided  by  the  statute  of  Marlebridge,  [cap.  21,] 

quid 


(4)  See  ace.  before  Sect.  41. 


145. b.]  Of  Rente.  L.2.C.12.SecU219- 

fMn  Vi09COWte$  90$$  0U6ftmOBUWm  ffMHT  sibtjaCtom  0S,  tint  fJBD6S*~ 

mento  vtl  contradicttone  ejus  yvt  dicta  averia  ceperit,  deiiberare 
r  i      E_  J— >ft>  ^jrc  [y ]  yet  where  the  defendant  elahnes  property,  the 

si  li  a.  *****  Aerifo  cannot  proceed ;  fer  it  is  a  rule  in  law,  that  property 
Repler.'s6,&  4.  ought  to  be  rryed  by  writ.  And  therefore  in  that  case  where 
7  hTV  ■*  •••  the  tryall  is  by  pfetat,  the  ptamtife  may  hare  a  writ  deproprietaie 
2LH*dLw  probanda  directed  to  the  shcrife  to  trie  the  prepertie;  and  if 
Prop.  Pmb.  5.  thereupon  it  be  found  for  the  plaintife,  then  the  sberife  to  make 
at  B*4?«4.  deliverance  (for  to  be  the  words  of  die  writ) ;  and  if  for  the  de- 
t  Efim.Djer.173.  fend  it  he  can  no  Anther  proceed.  Bat  that  is  but  an  enqueea 
si  E.  4.  68.  of  oftee;  and  therefore  if  thereby  it  be  round  against  the  plain* 
(«  Ro.  Abr.  tjft,  yet  he  may  have  a  writ  of  replevy  to  the  sberife;  and  if  be 
**'*'  returne  the  ciaime  of  properties  Ac  yet  shall  it  proceed  in  the 

court  of  common  pleas  where  the  propertie  shall  ne  put  in  issue 

and  finally  tried*    And  the  sberife  may  take  a  pleint  upon  the 

said  act  out  of  the  county,  and  make  replevyn  presently ;  for  if 

should  be  inconvenient  for  the  owner  to  forbeare  his  cattell  till 

the  county  day. 

M  s  B.  3.  38.        [r]  It  is  to  be  noted,  that  a  man  cannot  ciaime  propertie  by 

11  i?"  4*pL^.    ^  bailHb  or  servant;  and  the  reason  is,  for  that  if  the  clayme 

IW  6.        *   faU  out  to  be  false  he  shall  be  fined  for  his  contempt,  which  the 

lord  cannot  be  unlesse  he  maketh  clayme  himself;  for  nermr 
jmnHur  pro  alieno  delicto  (1 ). 
94  H.  6. 47.  In  a  special!  case  a  man  may  have  a  replevyn  of  goods  not 

distreyned.   As  if  die  mesne  put  in  his  cattell  in  lieu  of  the  cat- 
tell  of  the  tenant  paravaile,  that  he  is  bound  to  aconite,  he  shall' 
j.  have  a  replevyn  of  those  cattell  that  never  were  distreyned. 

0«ge  deliver,  5.      ^  a  man  by  his  deed  grant  a  rent  with  clause  of  distresse,  and 

grant  further,  that  he  shall  keep  the  goods  distreyned  against 

gages  and  pledges,  untOl  the  rent  be  payd,  yet  shall  the  sherife 

(Pott  s8s.  b.      replevy  the  goods  distreyned ;  for  it  is  against  the  nature  of 

Doet  &  Stud,     such  a  distresse  to  be  irreplevisable,  and  by  such  an  [invention] 

199.  b.)  the  currant  of  reptevyns  should  be  overthrown  to  the  hindrance 

of  the  commonweal  A ;  and  therefore  it  was  disallowed  by  the 

whole  court,  and  awarded  that  the  defendant  should  gage  de- 

Bractocj,  Kb.  4.    Irrerance,  or  else  go  to  prison*     And  Bracton  is  of  the  same 

fc.*3^t.6t  b.    ^jjihhj  .  for  he  saith,  Eodem  modo  de  via*  obsfructd,  per  breve 

aubd  judiciet  propter  communem  utiktatem,  ne  transeuntes  ire  dii 

tmpeaiantur,  quia  hoc  esset  commune  damnum ;  et  in  hoc  vicecomes 

at  justiciarU  faciant  stent  super  detentionem  averiorum  contra 

vadium  pkgit,  propter  communem  utilitatem,  ne  animalia  d&  in- 

oluta  pereant ;  which  in  mine  opinion  is  an  excellent  point  of 

learning* 

«fl IE.  3. 9s.  If  the  beasts  of  divers  severall  men  be  taken,  they  cannot  joyne 

L jij8.a7.        m  a  repkg'  but  every  one  must  have  a  severall  replevyn  (a); 

sE.  4. 93. '        And  so  in  a  replevyn  it  is  a  good  plea  to  say,  that  the  property 

(6  Co.  19.  a.)     is  to  the  plaintife  and  to  a  stranger ;  and  where  there  be  two 

plaintifes,  that  the  property  is  to  one  of  them. 

There 


(1)  This  is  explained  to  be  intended  only  in  respect  to  the  county-court 
for  in  the  king's  bench  the  bailiff  is  not  liable  to  a  fine ;  and  therefore  it  has  been 
held,  that  there  one  may  make  conusance  and  claim  property  by  a  bailiff.  Adj. 
in  Hamstead  v.  Oldham,  1  Lev.  90.  and  a  Keb.  441. — [Note  239.3 

(s)  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  suing  the  writ  de 
homine  replegiando.    F.  N.  B.  66.  F.— [Note  840.] 


l»%  C.  12.  Sect  &20.       Of  Rent*.        [145-b.  146:a. 

There  is  also  a  writ  de  homine  repkgiando.    But  Littleton  is  Reg»t  fol.  133. 
ready  to  give  you  further  instruction:  therefore  heare  him*         &^i/0' m* 

W.  1.  ca.  11.    Beta,  fib.  9.  ca.  a.    F.  N.  B.  66.  b. 

**  And  avvco  the  taking,  8$c.  in  a  court  of  record"  Here  it 
appeareth,  that  an  avowry  in  a  court  of  record,  which  is  in 
nature  of  an  action,  is  a  determination  of  his  election  before 
any  judgement  given  (3}.  And  this  is  a  good  proofe  of  that, 
which  hath  been  formerly  said  of  the  writs  of  annuity  and 
assise  (4). 

["1 467]   t&'Ekctio  semel facta  et  placitum  testatum  nonpatitur  91  H.6. 04. 
I      -    J*  regressum.  per  Newton. 

V  Quod  semel  placuit  in  dectionibus  amplius  displicere  a?  **. 6#  * 

non  potest* 

If  a  rent  charge  be  granted  to  A.  and  B.  and  their  heires ;  A. 
distreyneth  the  beasts  of  the  grantor,  and  he  sueth  a  replevin ; 
i4.avoweth  for  himseHe,  and  maketh  conusance  for  B.;  A.  dyeth 
and  B.  surviveth :  B.  shall  not  have  a  writ  of  annuity ;  for  in 
that  case,  the  election  and  avowry  for  the  rent  of  A*  barreth  B. 
of  any  election  to  make  it  an  annuity,  albeit  he  assented  not  to 
the  avowry. 

But  here  is  another  diversity  to  be  observed  betweene  the  case  {*  Co.  36.  b.) 
aforesaid  of  the  grant  of  the  rent  where  he  (as  hath  beene  said) 
may  make  it  either  reall  or  personal!,  and  when  a  man  may  have 
election  to  have  severall  remedies  for  a  thing  that  is  meerly 
personal!  or  meerly  reall  from  the  beginning.    As  if  a  man  may  s8  £.  3.  98.  b.. 


yet  may 

because  both  actions  charge  the  person.  The  like  law  is  of  an 
assise,  and  of  a  writ  of  entry  in  the  nature  of  an  assise,  and 
the  like. 


Sect  220. 


A  L  SO  y  if  a  man  would  that  another  should  have  a  rent  charge  issuing- 
**  out  of  his  land,  but  would  not  that  his  person  be  charged  in  any  man" 
nerbya  writ  of  annuity,  then  he  may  have  such  a  clause  in  the  end  of  his 
deed.  Provided  alwaies,  that  this  present  writing,  nor  any  thing  therein 
specified,  shall  any  way  extend  to  charge  my  person  by  a  writ  or  an 
action  of  annuity,  but  only  to  charge  my  lands  and  tenements  with  the 
yearely  rent  aforesaid,  &c.  (1)  [Proviso  semper,  qu5d  praesens  scriptum, 
nee  aliquid  in  eo  specificatum,  non  aliqualiter  se  extendat,  &&*} 
Then  the  land  is  charged,  and  the  person  of  the  grantor  discharged. 

BY 

*  In  tke  original  (fUtttctm  the  pmrimu  in  LcUin.    See  lord  CMt  remark  on  the 
double  negative,  putt,  146.  6. 
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(3)  Acc.  post.  268.  a.    F.  N.  B.  15a.  A, 

(4)  See  ante  145.  a* 

h)  For  the  operation  of   this  sort  of  proviso,  see  Dy.  aaa.  a.  and 
Co.  7a.  a. 


146. a.  146.  b.]         Of  Rents-        L.  2.  C.  12  Sect.  220. 

DY  this  Section  it  appeared),  that  when  in  a  generall  grant  the 
law  doth  give  two  remedies,  that  the  grantor  may  provide 

that  the  grantee  shall  not  use  one  of  them  and  leave  the  party 
•8  H.  8.  to  the  other  (9).    But  where  the  grantee  hath  hut  one  remedy, 

Dier,  9.  b.  there  that  remedy  cannot  be  barred  by  any  proviso ;  for  such  a 

(Hob.  7*.)         proviso  should  be  repugnant  to  the  grant* 

( 1R0.Abr.as7.)      "  With  the  yeardy  rent,  Sfc."      Here  by  (ftc.)  and  the  conse- 
H00.33.  qucnt  of  this  Section  be  implyed  divers  excellent  points  of 

learning,  viz.  If  a  man  by  bis  deede  granteth  a  rent  charge  out 

of  the  maonor  of  Dale  (wherein  the  grantor  hath  nothing)  with 

Soitwuresolv-  such  a  proviso  that  it  shall  not  charge  his  person;  albeit  the 

*d  ty  ,^^1"  repugnancie  doth  not  appeare  in  the  deed,  yet  the  proviso  taketh 

justioV&rikMn'  away  tDe  WDO'e  enPect  °f tne  grant,  and  therefore  is  in  judge* 
rrporteth.  ment  of  law  repugnant ;  for  u|>oo  the  matter  it  is  but  a  grant  of 

9  H.  6. 53.        an  annuity,  provided  that  it  shall  not  charge  his  person  (3).  For 

which  cause  our  author  putteth  his  case  of  a  rent  charge  issuing 
truly  out  of  land.  But  if  a  roan  by  his  deed  grant  a  rent  charge 
out  of  land,  provided  that  it  shall  not  charge  the  land,  albeit  the 
grantee  hath  a  double  remedy,  as  hath  beene  said,  vet  the  pro- 
viso is  repugnant ;  because  the  land  is  expresly  charged  with 
the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  grant,  and 
therefore  that  may  be  restrained  without  any  repugnancie,  and 
sufficient  remedy  left  for  the  grantee;  for  which  cause  our 
author  putteth  bis  case  of  the  restraint  of  bringing  a  writ  of 
6  Eli1.Dier.a17.  annuity.    And  vet  in  some  cases  where  there  is  a  pro- 

^4<£!  ^b?"    v,so  *^"  m  lne  ee^  tnat  ^e  &*****  bna^  not  m  any  ["14671 

6  Co. 4Kb.        gort  chaw  the  person  of  the  grantor  generally,  not-  [_  ^  J 
Post  ids.  a.)      withstanding  the  person  of  the  grantor  shall  be  charged. 

As  if  a  man  grant  a  rent  charge  out  of  certaine  lands  to  another 
for  life,  with  such  a  proviso ;  the  rent  is  behinde ;  the  grantee 
dyeth ;  the  executors  of  the  grantee  shall  have  an  action  of  debt 
against  the  grantor,  and  charge  his  person  for  the  arrerages  in 
the  life  of  the  grantee ;  because  the  executors  have  no  other 
remedy  against  the  grantor  for  the  arrerages ;  for  distreine  they 
cannot,  because  the  estate  in  the  rent  is  determined,  and  the 
proviso  cannot  leave  the  executors  without  remedy,  as  ap- 
peareth  by  that  which  hath  beene  said  (1).  And  therefore  our 
author  putteth  his  case  of  a  rent  chaige  continuing.  And  here 
(Post  903.  b.  is  to  be  observed,  that  this  word  {proviso)  Iwlh  divers  opera- 
s  Co.  7s.  a.)      tions.     Sometime  it  worketh  a  qualification  or  limitation,  and 

so  it  is  taken  here,  and  often  in  our  bookes;  sometime  a  condi- 
tion ;  and  sometime  a  covenant:  whereof  you  shall  reade  more 
hereafter,  Sect.  320. 

$s  Am.  p.  1 .  "  In  the  end  of  his  deed."    Here  Littleton  putteth  his  case  of 

Vide  Sect.  384.  One 

(Cro.  Hit.  837.    1  Ro.  Abr.  590*    Mo.  811.) 


(2)  See  post.  286.  a.  &  b.  393.  a. 

(3)  Ace.  in  Brediman's  case,  6  Co.  58.  b. 

(1)  At  first  this  may  seem  contradicted  by  the  statute  of  32  H.  8.  c.  37. 
according  to  the  recital  of  which  the  executors  of  tenant  for  life  of  a  rent- 
charge  had  no  remedy  at  common  law  for  arrears  due  to  their  testator.  But 
lord  Coke  in  another  place  observes,  that  the  preamble  of  32  H.  8.  should  be 
understood  to  apply  not  to  tenant  for  his  life  only,  but  to  tenant  pur  autre  xney 
•o  long  as  cestui  que  vie  lives.    Post.  162.  a.— [Note  241.] 


L.2.C.12.  Sect. 221.         Of  Rents.  [146.b. 

one  deed.  But  though  the  grant  be  generall,  and  want  such  a 
proviso,  yet  may  the  grantee  by  another  deed  by  way  of  defea- 
sance grant,  that  he  shall  not  charge  the  person  of  the  grantor, 
and  that  if  he  bring  a  writ  of  annuity,  that  the  rent  shall  cease. 

"  Nee  cdiquid  in  eo  specificatum,  non  aliqualiter  se  extendat,  fyc" 
Here  is  to  be  observed  a  double  negative,  nee,  and  non,  which 
in  grammaticall  construction  amounteth  to  an  affirmative ;  for 
Negatio  destruit  negationem,  et  ombojaciunt  qffirmativum.     Yet 
the  law,  that  principally  respecteth  substance,  doth  judge  the 
proviso  to  be  a  negative  according  to  the  intent  of  the  parties, 
and  not  according  to  grammaticall  construction,  to  the  end  the 
proviso  may  take  effect ;  and  the  like  you  shall  finde  hereafter 
in  Littleton  *.    Mala  grammatica  non  vitiat  cartam.     Here  our  *  Lib.  3.  cap. 
author  putteth  his  case  of  one  grantor.    Put  then  the  case,  that  **  Condic. 
A.  and  B.  being  joyntenants  of  lands  in  fee,  by  their  deed  grant  /,q^  ^q  b. 
a  rent  charge  out  of  those  lands,  provided  that  the  grantee  Hob.  191. 
shall  not  charge  the  person  of  A.  in  this  case  if  the  grantee  Cro.  Cha.  555.) 
bringeth  a  writ  of  annuity,  he  must  charge  the  person  of  B. 
only. 


Sect.  221. 

A  LSO,  if  one  make  a  deed  in  this  manner,  that  if  A.  ofH.  be  not 
yearely  payed  at  the  feast  of  Christmasse  for  terme  of  his  life  xx.  s. 
of  lawfull  money,  that  then  it  shall  be  lawfult  for  the  said  A.  of  B.  to 
distreyne  for  this  in  the  mannor  of  F.  Sfc.  this  is  a  good  rent  charge ; 
because  the  mannor  is  charged  with  the  rent  by  way  of  distresse  (3) ;  and 
yet  the  person  of  him,  which  makes  such  deed,  is  discharged  in  this  case 
of  an  action  of  annuitie,  because  he  doth  not  grant  by  his  deed  any 
annuitie  to  the  said  A.  ofB.  but  granteth  only,  that  he  may  distreinefor 
such  annuitie,  $~c. 

"  rPHA  T  if  A.  q/B"    Here  [want]  words  to  precede  these, 

viz.  that  he  grants  to  A.  ofB.  fyc.  that  if  A.  of  B.  SfC.  as  (a  Ro.  Abr. 
it  appeareth  in  the  originall  (2);  and  so  it  appeareth  in  the  close  4*4-) 
of  this  Section,  viz.  but  granteth  only,  that  he  may  distreine.  And 
without  such  a  grant  the  clause  should  be  imperfect. 

"  Because  the  mannor  is  charged  'with  the  rent  by  toay  of  dis- 
tresse" And  yet  no  rent  is  expresly  granted  out  of  the  mannor. 
But,  by  the  grant  that  he  shall  distreine  for  such  a  yearely  summe  (Plowd.  139  )  , 
of  money,  in  judgement  of  law  the  mannor  is  charged  with  the 
rent ;  but  the  person  of  the  grantor  cannot  be  charged,  because 
he  expressly  granteth  no  rent,  for  that  would  charge  his  person ; 
but  that  the  grantee  should  distreine,  &c.  which  only  chargeth 
the  land. 

«  That 


(3)  In  L.  and  M.  and  in  Roll.  fyc.  is  added. 

(2)  The  words,  here  stated  by  lord  Coke  to  be  in  the  original,  are  not  in  L. 
and  M.  nor  Roh. 

Vol.  I.  P  p 


147.  a.] 


18  Ait.  p.  1. 
18  E.  3.  3ft. 
3  Am.  7. 
3  E.  3.  19. 
10  Am.  94. 
31  Am.  p.  17. 
33  Am.  (1). 
Annuity,  51. 
16  E.  3. 
(jrant,  64. 


7  Co.  93, 94,  in 
Butts  bit  case. 


•  3  E.  3. 19. 
3  Ass.  p.  7. 
14  Am.  p.  14. 

16  E.  3. 
tit.  Greats,  64. 
18  E.  3.  39. 
96  Am.  38. 
30  Ass.  1  ft. 
46  E.  3.  18.  39. 

8  H.  4.  19. 

9  H.  6.  9. 
99  H.  6.  u. 
(5  Co.  55. 
Post  913.) 


Of  Rents.        h.  2.  C.12.  SecL221. 

«kt»  Thai  he  may  distreine  Jbr  suck  a*nuitie>  £c."  ["14771 

Here  by  (foj  many  point*  worthy  of  observation  I  J 

are  implyed,  via.  if  a  man  seised  of  lands  in  fee  biadeth 
hit  goods  and  lands  to  the  payment  of  a  yearly  rent  to 
A.  of  B.  this  is  a  good  rent  charge  with  power  to  distreine,  albeit 
there  be  no  expresse  words  of  charge,  nor  to  distreine.  Or  in 
these  words,  Obligo  manerium  mevm  dc  Cet  omnia  bona  in  dido 
asanerio  existent'  A.  de  B.  in  annua  redditu  de  xs+  «.  addishimgentF 
par  balnmm  damini  regis  pro  redditu  pradicto.  By  this  grant 
a  rent  charge  issueth  out  of  the  mannor :  and  where  the  words 
be,  ad  distringendum  per  bativum  domini  regis,  this  is  for  the 
advantage  of  the  grantee.  And  therefore  the  king's  baily  should 
be  but  his  minister  to  distreine  for  bis  rent ;  and  that  which  he 
may  do  by  his  servant,  he  may  do  by  himseHe  or  by  any  other 
of  his  servants  (a). 

If  a  man  by  deed  grant  a  rent  of  forty  shillings  to  another  out 
of  his  mannor  of  Dab,  to  have  and  to  perceive  to  him  and  his 
heirs,  and  grant  over  by  the  same  deed,  that  if  the  rent  bebehind, 
that  the  grantee  shall  distreine  in  the  mannor  of  Sale  (be  the 
mannor  of  Sale  in  the  same  county  or  in  another  county,  and  be 
this  grant  by  one  deed  or  divers  deeds),  the  rent  is  onely  issuing 
out  of  the  mannor  of  D.  and  it  is  but  a  paine  that  he  shall  dis- 
treine in  the  mannor  of  £. ;  but  both  the  mannors  are  charged, 
the  one  with  the  rent,  and  the  other  with  a  distresse  for  the  rent; 
the  one  issuing  out  of  the  land,  and  the  other  to  be  taken  upon 
the  land.  And  whereas  our  author  puts  his  case  of  a  grant  for 
life ;  so  it  is  if  I  grant  to  you,  that  you  and  your  heires,  or  the 
heires  of  your  body,  shall  distreine  for  a  rent  of  forty  shillings 
within  my  mannor  of  S.  this  by  construction  in  law  shall  amount 
to  a  grant  of  a  rent  out  of  my  mannor  of  S.  in  fee  simple  or  fee 
taile ;  for  if  this  shall  not  amount  to  a  grant  of  a  rent,  the  grant 
shall  be  of  little  force  or  effect,  if  the  grantee  shall  have  but  a 
bare  distresse  and  no  rent  in  him ;  for  then  he  shall  never  have 
an  assise  of  this,  &c.  And  this  is  the  reason  that  it  is  so  often 
ruled  and  resolved*,  that  this  amounts  to  a  grant  of  a  rent  per 
construction  of  law,  ut  res  masis  valeat.  And  all  this  is  neces- 
sarily imply ed  in  the  (fyc.)  and  in  this  case  the  grantee  shall  not 
have  a  writ  of  annuity,  as  our  author  saith.  And  whereas  our 
author  putteth  his  case  where  the  distresse  is  to  be  taken  in  the 
same  land  out  of  which  the  rent  by  construction  of  law  is  issuing, 
hereby  is  implyed,  that  if  a  rent  be  granted  out  of  the  mannor 
of  D.  and  the  grantor  grant  over,  that  if  the  rent  be  behinde, 
the  grantee  shall  distreine  for  the  same  rent  in  the  mannor  of  S. 
this  is  but  a  penalty  in  the  mannor  of  S.  for  three  causes. 

First,  the  law  needs  not  to  make  construction  that  this  shall 
amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expresly  granted 
to  be  issuing  out  of  the  mannor  of  D.  and  the  parties  have  ex- 
presly limited  out  of  what  land  the  rent  shall  issue,  and  upon 
what  land  the  distresse  shall  be  taken,  and  the  law  will  not  make 
an  exposition  against  the  expresse  words  and  intention  of  the 
parties,  which  this  way  stands  with  the  rule  of  the  law.  Quoties 

in 


(l)  Instead  of  Ass.  it  should  be  E.  3. 

{*)  What  follows  on  this  side  of  the  folio  is  taken  almost  verbatim  from 
Butt  s  case,  in  7  Co.  23.  a. 


t.  2.  C. 12.  Sect  221-       Of  Rents.  [147.  a.  147.  b. 

m  verbis  nulla  est  ambiguitas  ibi  nulla  expasitto  contra  verba 
expressajienda  est. 

Secondly,  if  in  this  case  this  shall  amount  to  a  grant  of  a  rent 
out  of  the  mannor  of  &  then  the  grantor  shall  be  twice  charged. 
For  if  the  grantee  bringeth  a  writ  of  annuity,  this  shall  extend 
onely  to  the  mannor  of  D. ;  for  upon  the  grant  of  a  dutresse  in 
the  mannor  of  S.  no  writ  of  annuity  lyeth,  because  the  mannor 
of  S.  is  only  charged,  and  not  the  person  of  the  grantor  as  to 
thi*  (3) ;  and  for  this  cause  the  bringing  of  the  writ  of  annuity 
cannot  discharge  the  mannor  of  S.  of  any  rent ;  and  so  the  law 
by  construction  against  the  words  and  the  intention  of  the  par- 
ties shall  do  injury  to  the  grantor  to  charge  him  twice. 

Thirdly,  if  in  such  case  the  mannor  of  S.  in  which  the  distresse 
is  only  limited,  shall  be  hi  another  county,  then  it  hath  heene 
often  adjudged  that  the  rent  shall  not  issue  out  of  the  same,  but  yide  £u]war' 
the  distresse  shall  be  as  a  meane  and  remedy  to  compell  the  ca8e,  7  Co.  3. 
tenant  of  the  land  to  pay  the  rent.    And  it  was  said,  that  there  1  Ass.  p.  10. 
was  no  diversity  in  reason,  that  the  law  in  construction  shall   !  ,E-  3-  *i. 
make  the  rent  to  be  issuing  out  of  this,  when  it  lyeth  in  the  Yi^^ji?' 13* 
same  county,  and  not  when  it  lyeth  in  severall  counties  ;  for  the  J 7  p8^  £ 
words  in  both  cases  are  all  one,  and  there  is  no  reason  to  say  10  Ass.  4/ 
that  he  shall  faile  of  a  recovery  by  assise  (4).     And  the  bookes   10  E.  3.  18. 
in  1  Ass.  p.  10.  and  1  E.  3.  121.  and  other  bookes  do  not  say  «E.  a  Ass.  360. 
that  the  rent  issueth  in  this  case  out  of  both,  but  that  the  land   *  a**! 7°' 
in  which  the  distresse  shall  be  taken  is  charged ;  and  this  is  true,  33  h.  6. 17. 
for  it  is  charged  with  the  distresse.     And  inasmuch  as  it  was  aa  Ass.  66. 
charged  with  the  distresse,  their  opinion  was,  that  the  tenants  of  3>  As*.*7. 
both  cf  them  shall  be  named  in  the  assise.    And  the  opinion  of  ^f,^3^ 
Finchden,  in  41  £.  3.  13.  was  affirmed  to  be  good  law,  that  if  4l  e.  3?  13. 
the  mannor  of  D.  out  of  which  the  rent  is  granted,  be  recovered  per  Finchden. 
by  an  elder  title,  that  all  the  rent  is  extinct  (5) ;  but  if  the  mannor 
of  S.  in  which  the  distresse  is  limited,  be  evicted,  yet  all  the  rent 
remains*.     So  if  the  grantee  purchase  parcell  of  the  mannor  of  *  Vid.17E.4-6. 
S.  the  rent  is  not  extinct,  for  that  the  rent  issueth  onely  *£™b,*bIe  camB- 

LI  47  71  out  of  the  t3m  mannor  of  D.  (1).  And  it  is  said,  that  if  ™c  ^^ 
u  Ja  man  grant  a  rent  out  of  three  acres,  and  grant  over, 
that  if  the  rent  be  behind,  that  he  shall  distreine  for  the 
rent  in  one  of  the  acres,  this  rent  is  entire,  and  cannot  be  a  rent 
secke  out  of  two  acres,  and  a  rent  charge  out  of  the  third  acre, 
and  therefore  it  is  a  rent  secke  for  the  whole ;  and  yet  hee  shall 
distreine  for  this  in  the  third  acre.  So  if  a  rent  be  granted  to  two 
and  to  their  heires  out  of  an  acre  of  land,  and  that  it  shall  be  law- 
full  for  one  of  them  and  his  heires  to  distreine  for  this  in  the  same 
acre,  this  is  a  rent  secke ;  for  insomuch  as  they  stand  joyntly  seised 
of  one  intire  rent,  it  cannot  be  as  to  the  one  a  rent  secke,  and  as 
to  the  other  a  rent  charge,  and  this  distresse  is  as  an  appurtenant 
to  the  rent :  and  therefore  if  he  which  hath  the  rent  f  dieth,  the 

survivor 

t  Instead  of  "  rent "  the  word  "  distress  "  should  be  here  interted,  as  it  teems.    See 
Mr.  Ritso's  Intr.  p.  1 1 8. 


.    (3)  Acc.  ant.  146.  b. 

(4)  How  the  remedy  by  assise  is  affected  where  the  rent  issues  out  of  the  land 
in  several  counties,  is  explained  by  lord  Coke,  post.  fol.  I53.b.  154.  a. — [N.  24a.] 

(5)  See  post.  148.  a.  and  349.  a.  where  the  same  doctrine  is  expressed ;  but 

it  is  added,  that  the  grantee  shall  have  a  writ  of  annuity. — [Note  243.] 

(1)  See  further  as  to  extinguishment  of  rent,  infra, 

p  P  q 
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survivor  aha]]  distreine;  and  if  both  grant  over  the  rent  to 
another,  he  shall  distreine  for  this.  But  if  a  man  grant  a  rent 
out  of  Blacke  Acre  to  one  and  to  his  heires,  and  grant  to  him 
that  he  may  distreine  for  this  in  the  same  acre  for  terme  of  his 
life,  this  is  a  rent  charge  for  his  life,  and  a  rent  secke  after,  di- 
versis  temporibus.  Otherwise  it  is  if  the  distresse  be  limited  for 
certaine  yeares  in  the  same  land,  there  this  remaines  a  rent  secke 
intirely,  for  that  the  fee  and  the  freehold  is  secke  in  such  case. 
(7  Co.  93.)  If  a  man  seised  of  lands  in  fee  (2),  and  possessed  of  a  terme 

for  many  yeares,  grant  a  rent  out  of  both  for  life  in  taile  or  in  fee, 

with  clause  of  distresse  out  of  both,  this  rent  being  a  freehold 

doth  issue  onely  out  of  the  freehold,  and  the  lands  in  lease  are 

(Plowd.  514.  b.  onely  charged  with  a  distresse  (3).     But  if  he  had  granted  the 

6*r»  a.)  red  onjv  out  0f  ^  ian(j8  jn  lease  for  terme  of  the  life  of  the 

grantee,  this  had  issued  out  of  the  terme,  and  the  land  had . 
been  charged  during  the  terme,  if  the  grantee  lived  so  long, 
ss  H.  6.  10.  b.        If  a  man  be  seised  of  twenty  acres  of  land,  and  grant  a  rent  of 

twenty  shillings  percipient?  de  qualibet  acrd  terra  mea,  (that  is) 
out  of  every  one  acre  of  my  land,  this  is  a  several]  grant  out  of 
everv  severall  acre,  and  the  grantee  shall  have  twenty  pounds 
in  all. 

A.  doth  bargaine  and  sell  land  to  B.  by  indenture,  and  before 
inrolment  they  both  grant  a  rent  charge  by  deed  to  C.  and  after 
the  indenture  is  inrolled  :  some  have  said,  that  this  rent  charge 
is  avoided;  for,  say  they,  it  was  the  grant  of  A.  and  by  the  in- 
rolment it  hath  relation  to  the  delivery,  which  (say  they)  shall 
(Cro.  Cha.  no.  avoid  the  grant,  notwithstanding  the  confirmation  of  the  other 
a  17.  Cro.  Jam.  which  had  nothing  in  the  land  at  that  time.     But  the  grant  is 
**' 63'  good,  and  after  the  inrolment  by  the  operation  of  the  statute  (4), 

it  shall  be  the  grant  of  B.  and  the  confirmation  of  A.  But  if 
the  deed  had  not  beene  inrolled,  it  had  beene  the  grant  of  A. 
and  the  confirmation  of  B.  and  so  qudcunque  vid  datd  the  grant 
is  good  (5). 


Sect.  222. 

A  LSO,  if  a  man  hath  a  rent  charge  to  him  and  to  his  heires  issuing 
out  of  certaine  land,  if  he  purchase  any  parcell  of  this  to  him  and  to 
his  heires,  all  the  rent  charge  is  extinct,  and  the  annuitie  also  [tout  le  rent 
charge  est  extinct  et  Fannuitie  auxy  (6)] ;  because  the  rent  charge  cannot 
by  such  manner  be  apportioned.  But  if  a  man,  which  hath  a  rent  service, 
purchase  parcell  of  the  land  out  of  which  the  rent  is  issuing,  this  shall 
not  extinguish  all,  but  for  the  parcel  For  a  rent  service  in  such  case  may 
be  apportioned  according  to  the  value  of  the  land.     But  if  one  holdtth 

his 


(2)  The  case  here  stated  is  Butt's  case,  5  Co.  23. 

(3)  See  post.  ujC).  b.  &  197.  a. 

(4)  27  H.  8.  c.  16. 

(5)  See  1  Com.  Dig.  544,  where  most  of  the  authorities  on  the  relation  of 
the  enrolment  of  a  bargain  and  sale  to  its  execution  are  referred  to.  See  also 
post.  186.  a  and  Hynde's  case,  4  Co.  71.  a. 

(6)  In  L.  and  M.  and  also  in  Boh.  it  is  anyenty  instead  of  annuitie  aussi  5 
and  so  the  sense  requires. 
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his  land  of  his  lord  by  the  service  to  render  to  his  lord  yearely  at  such 
a  feast  a  horse,  a  golden  speare  or  a  clove,  gilliflower,  and  such  like;  if 
in  this  case  the  lord  purchase  parcell  of  the  land,  such  service  is  taken 
away ;  because  such  service  cannot  be  severed  nor  apportioned. 

"  P X  TIN CT"  commeth  of  the  verbe  extinguere,  to  destroy 
or  put  out ;  and  a  rent  is  said  to  be  extinguished,  when 
it  is  destroied  and  put  out. 

"  Apportioned"     This  commeth  of  the  word  portio,  quasi  (2  Inst. 503, 
pariio,  which  signifieth  a  part  of  die  whole ;  and  apportion  sig-  5<>4*) 
nifieth  a  division  or  partition  of  a  rent,  common,  &c.  or  a  making 
of  it  into  parts. 

[a]  The  reason  of  this  extinguishment  is,  because  the  rent  is  [a]  Doer.  & 
intire,  and  against  common  right,  and  issuing  out  of  every  part  Slud- ,ib- a- 
of  the  land,  and  therefore  by  purchase  of  part  it  is  extinct  in  the  caP- 1^- 
whole,  and  cannot  be  [b]  apportioned  (7).     But  by  act  in  law  it  ai  ■£*  Z*  ggc 
may,  as  hereafter  (8)  shall  be  said,     [c]  If  the  grantee  of  a  rent  [/>]  30  Ass.*  12. 
charge  (*)  purchase  parcell  of  the  land,  and  the  grantor  9  Ass.  23. 

El  4871  Dv  ms  deed   fcf  reciting  the  said  purchase  of  part  ( l  Ro* Ab& 
_    *  I  granteth  that  he  may  distreyne  for  the  same  rent  in  ?5i4'v$  v  n  nn 
the  residue  of  the  land,  this  amounteth  to  a  new  grant,   J4  Ass.  p.  1 4. 
and  the  same  rent  shall  be  taken  for  the  like  rent  or  the  same  26  A»s.  38. 
in  quantity.     And  so  it  is  [d]  if  a  man  by  deed  granteth  a  rent  (Ante  146.  b.) 
charge  out  of  his  land  to  a  man  for  life,  and  granteth  further  by  [p]^1^  u9x 
the  same  deed  that  he  and  his  heires  may  distreyne  in  the  land  *■  *' 

for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent  in 
fee  simple  (1). 

'    But  yet  a  rent  charge  by  the  act  of  the  partie  may  in  some  case 
be  apportioned.     As  if  a  man  hath  a  rent  charge  of  20  shillings, 
he  may  release  to  the  tenant  of  the  land  10  shillings  or  more  or    .   _ 
lesse,  and  reserve  part  (2) ;  for  the  grantee  dealeth  onely  with  j*    x* 
that  which  is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the 
land,  as  in  case  of  purchase  of  part.     And  so  was  it  holden  in  Hill.  14EHZ. 
the  common  place,  Hill.  14  Eliz.  which  I  myselfe  heard  and 
observed.     So  [e]  if  the  grantee  of  an  annuity  or  rent  charge  of  [e]  9  H.  6.  12. 
20  pound  grant  10  pound  parcell  of  the  same  annuity  or  rent  53*    *".  N-  B. 

charge   ,5a"  D-fc' 

(7)  Ace.  Sav.  69.  Noy.  5.  the  same  doctrine  prevails  as  to  conditions  and 
common  appurtenant,  and  for  a  like  reason.     Post.  215.  a.     Ante  122.  a. 

(8)  See  post.  Sect.  224.  and  fol.  164.  a. 

(*)  This  doctrine  causes  a  difficulty  where  one  has  a  rent-charge,  and  it  is 
wished  to  discharge  part  of  the  land  from  the  payment ;  in  order  to  enable 
a  sale  or  mortgage  of  such  part,  one  practised  mode  of  preserving  the  rent- 
charge  in  the  other  parts  is,  agreeing  that  the  rent-charge  shall  not  be  pre- 
judiced in  such  other  parts,  but  shall  be  wholly  payable  thereout.  But  this 
seems  to  be  rather  a  new  grant  of  the  rent-charge  by  implication  than  a  pre- 
servation of  the  old  rent-charge :  another  mode  sometimes  adopted  is,  having 
a  covenant  from  the  owner  of  the  rent-charge,  not  to  claim  the  rent-charge 
out  of  the  land  intended  to  be  exonerated.  But  even  this  mode  is  not  quite 
free  from  exception  ;  for  according  to  some  books  it  seems  that  such  a  cove- 
nant amounts  to  a  release.     See  Noy's  R.  5.     4  New  Abr.  Release,  A.  2. 

(1)  Ace.  Dy.  253.  a.  for  there  is  a  case,  in  which  it  was  held,  that  a  rent- 
charge  should  go  to  the  heir,  though  heirs  were  not  mentioned,  except  in  the 
clause  of  distress. — [Note  244.] 

(2)  See  ace.  in  the  comment  on  Sect.  557.  post.  fol.  305.  a. 
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charge,  and  the  tenant  attorney  hereby  die  annuity  or  rent 

charge  is  divided  (3). 
[/1 14K.4.  4.  And  ff]  when  the  rent  chaise  is  extinguished  by  his  pur- 
9*  K.  4.  le  chase  ofpart  of  the  land,  he  shafi  never  have  a  writ  of  annuitie ; 
^'VTe"lc-sc»S1,  because  it  was  by  the  grant  a  rent  charge,  and  he  hath  dis- 
9  H  6.  1.  charged  the  land  of  the  rent  charge  by  his  owne  act  by  purchase 
5  U.  7.  33.         of  part.     And  therefore  he  cannot  by  writ  of  annuity  discharge 

the  land  of  the  distresse,  as  Littleton  hath  before  (4)  said*    But 

if  the  rent  charge  be  determined  by  the  act  of  God  or  of  the 
WurcT*  ci*e,       ^^  yrt  ^  g^n^e  may  naye  a  writ  of  annuity.    As  if  tenant 

in  IlavwurdV  &*  another  man's  life  by  his  deed  grant  a  rent  charge  to  one  for 
ca* ,  fu.  36.        a  1  yeares,  cesty  que  vie  dieth,  the  rent  charge  is  determined ;  and 

yet  the  grantee  may  have  during  the  yeares  a  writ  of  annuity  for 
the  arrerages  incurred  after  the  death  of  testy  que  vie,  because  the 
rent  charge  did  determine  by  the  act  of  God  and  by  the  course 
of  law.  Actus  Ugis  nulHJacit  injuria***  The  like  law  is>  if  the 
land  out  of  which  the  rent  charge  is  granted  be  recovered  by  an 
elder  title,  and  thereby  the  rent  charge  is  voyded,  yet  the  grantee 
shall  have  a  writ  of  annuity,  for  that  die  rent  charge  is  avoyded 
by  the  course  of  law ;  and  so  it  was  holden  in  Ward%  case  above 
9 II.  6. 4*.         remembered  against  an  opinion  obiter  in  9  H.  6.  43.  a. 

"  For  a  rent  service  in  such  case  may  be  apportioned?  Whether 
this  apportionment  was  at  the  common  law,  or  by  force  of  the 
statute  of  quia  emptores  terrarum,  hath  beene  a  question  in  our 
•  Brookes,  tit.  bookes  •.  And  it  appeareth  by  Littleton,  that  it  was  so  at  the 
i&^&TTp!'  comnK>n  *aw  ?  *or  wn*n  he  citeth  any  thing  provided  by  any 
2*'asi.5*.  *  statute,  he  citeth  the  statute,  as  he  hath  done  this  very  act 
3  Am.  18.  before  (5).     Littleton  speaketh  here  indefinitely  of  rent  service, 

18  E. *.  and  there  be  divers  kindes  of  rent  services  which  are  not  within 

VkTeCo  **  a  tnat  statute  *  an<^  vet  8Ucn  rent  service  ««  apportionable  by 
in  Brurrtun's  '  tne  common  I&w*  As  if  a  man  maketh  a  lease  for  life  or  yeares 
case.  Vid.  8  Co.  reserving  a  rent,  and  the  lessee  surrender  part  to  the  lessor,  the 
105, 106,  in  rent  shall  be  apportioned.  So  if  the  lessor  recovereth  part  of 
Talbot'*  case.      tne  j^^j  jn  ^  a^jon  of  waste,  or  entereth  for  a  forfeiture  in 

Po^iis.1)434'  P81^  the  T1*  a?wU.  be  apportioned. 

M  14  H.  8.  i*.  [g]  So  likewise  if  the  lessor  granteth  part  of  the  reversion  to 
yi(J.  8  Co.  79,  a  stranger,  the  rent  shall  be  apportioned ;  for  the  rent  is  incident 
in  Wilde's  case,  to  the  reversion,  [h]  So  it  is  if  tenant  by  knights  service  by  his 
So*  avi9  So*'  *a8t  w*^  anc* testament  *n  writing  deviseth  the  reversion  of  two 
it  whs  adjudged  Parts  of  the  lands,  the  devisee  shall  have  two  parts  of  the  rent. 
interCoUms  und  And  these  cases  are  in  mine  opinion  rightly  adjudged  against 
Harding.  a  sudden  opinion  in  Hill.  6  and  7  E.  6,  reported  by  serjeant 

Yin  TV  57ET     ^en^oe  t0  tne  contrary.     Note,  what  inconvenience  should 

Rot.  443,  inter  West  6c  Lassels  ;  &  Hill.  49  Eliz.  Rot.  108,  in  cotnraoni  banco,  inter 

Ewer  &  Mojle.  follow* 


(3)  But  Hobart,  who  arguendo  puts  the  like  case,  observes,  that  the  tenant 
is  not  compellable  to  attorn.    Hob.  25. — [Note  345.] 

Now  however,  under  4  Anne,  c.  16.  s.  9,  grants  of  rents  are  good  without 
attornment,  and  therefore  now  grantee  of  a  rent  may  grant  part  without 
attornment  of  the  tenant ;  unless  the  statute  is  to  be  restricted  to  those  cases 
in  which  attornment  was  before  compellable. 

(4)  This  seems  a  mistake :  at  least  I  cannot  find  any  passage  of  the  kind 
in  Littleton,  In  one  copv  which  I  have  of  the  Coke  upon  Littleton,  the  whole 
of  this  passage  is  struck  through  with  a  pen ;  and  in  another  it  is  scored  under 
as  doubtful.— .[Note  246.] 

(5)  Ant.  Sect.  216. 
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follow,  if  by  the  severance  of  the  reversion  the  rent  should  be 
extinct. 

"  Purchase  paroell  9/ the  land"    This  is  intended  of  l/X^^Jj2/^iV^^ 

CI  4871  a  ^ee  ^ple,  •»  for  if  there  be  a  lord  and  tenant  of  ' 

b.  J  f°  acres  °f  ^^  by  fealty  and  twenty  shillings  rent  [i]  [i]  32  H.  8.  tie. 
if  the  tenant  maketh  a  gift  in  taile,  or  a  lease  for  life  bxiinguishment. 
or  yeares,  of  parcel  1  thereof  to  the  lord,  in  this  case  the  rent  shall  ^Jj l  f- 3* 
not  be  apportioned  for  any  part,  but  the  rent  shall  be  suspended  1 7  e.  3.  57.  i. 
for  the  whole :  for  a  rent  service  (saith  Littleton)  may  be  extinct  (Goldsb.  44. 
for  part,  and  apportioned  for  the  rest ;  but  a  rent  service  cannot  1  Ro.  Abr.  938. 
be  suspended  in  part  by  the  act  of  the  partie,  and  in  esse  for  9  £0. 1 35. 
other  (1 )  part.     So  it  is  if  the  lessor  enter  upon  the  lessee  for  life  * Ko>  Abr*35> 
or  yeares  into  part,  and  thereof  disseise  or  put  out  the  lessee,  the 
rent  is  suspended  in  the  whole,  and  shall  not  be  apportioned  for 
any  part.    And  where  our  bookes  *  speake  of  an  apportionment  *  2 1  E.  4. 20. 
in  case  where  the  lessor  enters  upon  the  lessee  in  part,  they  are  9  E-  4-  '• 
to  be  understood  where  the  lessor  enters  lawfully,  as  upon  a  sur-  7  H.  6. 26. 
render,  forfeiture,  or  such  like,  where  the  rent  is  lawfully  extinct  *,  g  J'    'q^_ 
in  part.    And  yet  by  act  in  law  a  rent  service  may  be  suspended  savit,*2i. 
in  part,  and  in  esse  for  part,    t  As  when  the  gardian  in  chivalrie  (1  Ro.  Abr. 
entreth  into  the  land  of  his  ward  within  age,  now  is  the  setg-  *35*) 
niorie  suspended ;  but  if  the  wife  of  the  tenant  be  endowed  of  J)^,^ 
a  third  part  of  the  tenancie,  now  shall  she  pay  to  the  lord  the     ""'  ' 
third  part  of  the  rent.     %  And  so  it  is  if  the  tenant  give  a  part  t  30  Ass.  p.  12. 
of  the  tenancie  to  the  father  of  the  lord  in  taile,  the  father  dieth, 
and  this  descends  to  the  lord ;  in  this  case  by  act  in  law  the 
seigniorie  is  suspended  in  part  and  in  esse  for  part,  and  the  same 
law  is  of  a  rent  charge  (2). 

Likewise  a  seigniorie  may  be  suspended  in  part  by  the  act 
of  a  stranger.     §  As  if  two  joyntenants  or  coparceners  be  of  $  *7  E.  3.  80. 
a  seigniorie,  and  one  of  them  disseise  the  tenant  of  the  land, 
the  other  joyntenant  or  coparcener  shall  distreine  for  his  or  her 
moitte. 

Concerning  the  apportionment  of  rents,  there  is  a  difference 
betweene  a  grant  of  a  rent,  and  a  reservation  of  a  rent :  for  [k]  if  [fc]  is  H.  4. 17. 
a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple,  and  J7  &  *• 
of  another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  3£™£  ^a# 
fee,  in  taile,  for  life,  &c.  and  dieth,  the  land  intailed  is  dis- 
charged, and  the  land  in  fee  simple  remaines  charged  with  the 
whole  rent ;  for  against  his  owne  grant  he  shall  not  take  advan- 
tage of  die  weakenesse  of  his  owne  estate  in  part.     [/]  But  if  he  [']  Q0  H.  6.  3. 
make  a  gift  in  taile,  a  lease  for  life  or  for  yeares  of  both  acres,  9  ^i4^1'  *" 
reserving  a  rent,  the  donor  or  lessor  dieth,  the  issue  in  taile  ffye,^.  *£.& 
avoydeth  the  gift  or  lease,  the  rent  shall  be  apportioned;  for  Dyer,82. 9E.3, 
seeing  the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is  6  H.  4. 17. 
reason  that  when  part  is  evicted  by  an  elder  tide,  that  the  ( '  Ro- Abr* 
donee  or  lessee  should  not  be  charged  with  the  whole  rent,  but  235'' 
that  it  should  be  apportioned  ratably  according  to  the  value  of 
the  land,  as  Littleton  here  saith. 

t«i]  If  a  man  grant  a  rent  charge  out  of  two  acres,  and  after  [m]  Doct.  & 

tm?  Stu«Ui.2.c.i7. 

(1)  This  position  is  denied  by  lord  Hale  and  the  court  of  king's  bench  in 
the  case  of  Hodgkins  v.  Robson  and  Thornborow,  Mich.  27  Cha.  2.  See  the 
report  of  that  case  in  1  Vent.  277.  2  Lev.  143.  and  Pollexf.  141. — [Note  247.] 

(s)  Ace.  in  Ascough's  case,  9  Co.  135.  b.  and  there  the  reason  is  expressed, 
namelv,  thai  one  coparcener  shall  not  be  prejudiced  by  the  tortious  act  of 
the  other.    See  also  ace.  post.  186.  a.— [Note  248.] 
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the  grantee  recovered*  one  of  the  acres  against  the  grantor  by 
a  title  paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre :  but  if  the  recoverie  be  by  a  faint  title  by  covine,  then 
the  rent  is  extinct  for  the  whole,  because  he  claimeth  under 
the  grantor. 

If  a  man  infeofFeth  B.  of  one  acre  in  fee  upon  condition,  and 
A.  being  seised  of  another  acre  in  fee  granteth  a  rent  out  of 
both  acres  to  the  feoffor,  who  entreth  into  the  one  acre  for  the 
condition  broken,  the  whole  rent  shall  issue  out  of  the  other 
acre ;  because  his  title  is  paramount  the  (3)  grant.  But  if  a  man 
maketh  a  lease  for  life  of  Blacke  Acre  and  White  Acre,  reserving 
two  shillings  rent,  upon  condition  that  if  the  lessee  doth  such  an 
act,  Ac  that  then  he  shall  have  fee  in  Blacke  Acre,  the  lessee 
performes  the  condition,  albeit  now  by  relation  he  hath  the  fee 
simple  ah  initio,  yet  shall  the  rent  be  apportioned,  for  that  the 
reversion  of  one  acre  whereunto  the  rent  was  incident  is  gone 
from  the  lessor ;  and  so  note  a  diversitie  betweene  a  rent  in 
grosse  and  a  rent  incident  to  a  reversion,  concerning  the  appor- 
tionment thereof.  And  yet  in  some  case3  a  rent  charge  shall 
not  be  wholly  extinct,  where  the  grantee  claimeth  from  and 
under  the  grantor.  As  if  B.  maketh  a  lease  of  one  acre  for  life 
to  A.  and  A.  is  seised  of  another  acre  in  fee,  A*  granteth  a  rent 
charge  to  B.  out  of  both  acres,  and  doth  wast  in  the  acre  which 
he  holdeth  for  life,  B.  recovereth  in  wast ;  the  whole  rent  is  not 
extinct,  but  shall  be  apportioned ;  and  yet  B.  claimeth  the  one 
acre  under  A.  And  so  it  is  if  A.  had  made  a  feoffment  in  fee, 
and  B.  had  entred  for  the  forfeiture,  the  rent  is  to  be  appor- 
tioned, and  is  not  wholly  extinct :  and  the  reason  hereof  is,  for 
that  it  is  a  maxime  of  law,  that  no  man  shall  take  advantage  of 
his  owne  wrong,  nuUus  commodum  capere  potest  de  injurid  sud 
proprid;  (4)  and  therefore  seeing  the  wast  and  forfeiture  were 
committed  by  the  act  and  wrong  of  the  lessee,  he  shall  not  take 
advantage  thereof  to  extinguish  the  whole  rent :  and  the  whole 
rent  cannot  issue  onely  out  of  the  other  acre,  because  the  lessor 
hath  the  one  acre  under  the  estate  of  the  lessee,  and  therefore 
it  shall  be  apportioned.  *  If  the  king  give  two  acres  of  land  of 
equall  value  to  another  in  fee,  fee  taile,  for  life  or  yeares, 
reserving  a  rent  of  two  shillings,  and  the  one  acre  is  evicted  by 
a  title  paramount,  the  rent  shall  be  apportioned. 


•  Dyer,  Mich. 

7  Ac  8  Elii. 

Manuscript. 

The  carle  of 

Huntingdon's 

case 

Vid.'  F.  N.  B. 

334.  B.  Briefe 

de  oncrando  pro 

rata  port. 


"  But  if  a  man  holdeth  his  land,  Spc.  by  service  to  render 
yearely,  fyc.  a  horse,  a  golden  speare,  fyc.  if  in  this  case  the  lord 
purchase  parcell  of  the  land,  such  service  is  taken  axoay  (5)." 


1^  "Horse."    Nota,  in  Latine destrarius  is  a  great  ["14071 
horse,   or  a  horse  of  service,   of  the   French  word  I  *] 

destrier;  palfridus  a  horse  to  travell  on  (1),  of  the 

French 


(3)  See  the  case  of  dower,  post.  150.  a. 

(4)  So  also  by  the  tortious  act  of  the  lessee  a  condition  may  be  appor- 
tioned ;  though  in  general  it  is  not  divisible  by  act  of  the  parties.  Post.  275.  a. 
&  4  Co.  1 20.  a.    8  Co.  79.  b.— [Note  249.] 

(5)  What  services  shall  be  extinguished  by  the  lord's  purchase  of  part  of  the 
land,  and  what  shall  be  apportioned  or  remain,  is  explained  much  at  large  in 
Talbot's  case,  8  Co.  105.  and  in  Bruerton  s  case,  6  Co.  1— {Note  25a] 

(1)  It  is  used  in  this  sense  in  a  writ  in  F.  N.  B*  33.  I. 
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French  word  palfray ;  and  runcinus  a  nagge  (you  shall  often  read  Anno  6  R.  i . 
of  them  in  records,)  it  commeth  of  the  Italian  word  roncino,  Rot.  5.    War. 
But  admit  that  parcell  of  the  land  holden  by  such  entire  service  ^ruerton's  case, 
come  to  the  lord  by  descent,  whether  shall  the  entire  service  34  J'J'    ( 
wholly  remaine,  or  be  extinct?    And  it  is  holden,  that  in  some  35  H.  6.  Exec, 
cases  it  shall  be  extinct  for  the  whole,  as  suit  service,  and  such  31.  PI.  Com.  72. 
other  entire  annuall  suit  services.  But  if  the  service  be  to  render  40  E.  3*  4<>- 
yearly  at  such  a  feast  a  horse,  or  the  like,  and  the  tenant  infeoffe  %    w  "•  "oofc 
the  father  of  the  lord  of  part,  which  descends,  yet  the  feoffor  (a  inst#  ™# 
shall  hold  by  a  horse,  because  the  service  was  multiplied,  and  8  Co.  105.) 
each  of  them,  viz.  the  feoffor  and  the  feoffee,  held  by  a  horse. 

A.  hath  common  of  pasture  sauns  nombre,  in  twenty  acres  of 
land,  and  ten  of  those  acres  descend  to  A. :  the  common  sauns 
nombre  is  entire  and  incertaine,  and  cannot  be  apportioned,  but 
shall  remaine.  But  if  it  had  been  a  common  certaine  (as  for 
ten  beasts),  in  that  case  the  common  should  be  apportioned. 
And  so  it  is  of  common  of  estovers,  of  turbarie,  of  pischarie, 
&c.  And  yet  in  none  of  these  cases,  the  descent,  which  is  an 
act  in  law,  shall  worke  any  wrong  to  the  terre-tenant ;  for  he  . 
shall  have  that  which  belongeth  to  him,  for  the  act  in  law  shall 
worke  no  wrong  (2). 

If  three  joyntenants  hold  by  an  entire  yearely  rent,  as  of  a  F.  N.  B.  209. 
horse,  or  of  a  graine  of  wheat,  and  the  tenants  cesse  by  two  4<>  &  4«  4°- 
yeares,  and  the  lord  recover  two  parts  of  the  land  against  two  of 
them,  and  the  third  saves  his  part  by  tendring  of  the  rent,  &c. 
and  finding  suretie  ;  albeit  the  lord  come  to  the  two  parts  by 
lawfull  recovery,  grounded  upon  the  default  and  wrong  of  the 
two  joyntenants,  yet  shall  the  entire  annuall  rent  be  extinct  (3). 

If  the  tenant  holdeth  by  fealty  and  a  bushell  of  wheat,  or  a 
pound  of  comyn,  or  of  pepper,  or  such  like,  and  the  lord  pur-  Vid.  Liu.  cap. 
chaseth  part  of  the  land,  there  shall  be  an  apportionment,  as  well  Tenant  in  com- 
as if  the  rent  were  in  money ;  and  yet  if  the  rent  were  by  one  J?™1'  7».  *>. 
graine  of  wheat,  or  one  seed  of  comyn,  or  one  pepper  corne,  by  in  Bruerton's 
the  purchase  of  part,  the  whole  should  be  extinct.     But  if  an  case.  Litt.  f.  49, 
entire  service  be  pro  bono  publico,  as  knights  service,  castle  gard,  11  H.  7.  i«.  b. 
coinage,  &c.  for  the  defence  of  the  realme,  or  to  repaire  a  bridge  a4  H.  8. 
or  a  way,  to  keepe  a  beacon,  or  to  keepe  the  king's  records,  or  I*""!*8' 53' 
for  advancement  of  justice  and  peace,  as  to  ayd  the  sherife,  or  to  35  h.  6.6. 
be  constable  of  England  (4),  though  the  lord  purchase  part,  the  1 1  El.  Dy.  285. 
service  (5)  remains.  So  it  is  if  the  tenure  be  pro  opere  devotionis  16  E.  3. 
sive  pietatis,  as  to  find  a  preacher,  or  to  provide  the  ornaments  Avowrie,  93. 
of  such  a  church ;  or  pro  opere  charitatis>  as  to  marry  a  poore 
virgin,  or  to  bind  a  poore  boy  apprentice,  or  to  feed:  a  poore 
man.    And  so  note  a  diversity  betweene  these  cases  and  entire 
services  for  the  private  benefit  of  the  lord. 

Sect. 


(2)  This  same  maxim  is  cited  and  applied  ant.  fol.  148.  a. 

(3)  A  learned  observer  on  the  Coke  upon  Littleton,  whose  MS.  notes  I 
have,  objects  to  it,  as  against  reason,  that  the  lord  should  lose  his  service  from 
the  third  jointenant.  However,  the  Year-Book  of  E.  4,  cited  by  lord  Coke,  is 
an  authority  for  the  position ;  and  further,  it  should  be  considered  that  the  case 
supposed  is  of  an  entire  rent,  that  is,  of  one  incapable  of  division. — [Note  251 .] 

(4)  See  post.  165.  a. 

(5)  Ace.  post.  149.  b. 


H9.a.  149.  b.] 
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and 


Z>  UT  if  a  man  hold  his  land  of  another,  by  homage  fealty  ana  eseuage, 
-**  and  certaine  rent,  if  the  lord  purchase  part  of  the  land,  frc.  in  this 
case  the  rent  shall  be  apportioned,  as  is  aforesaid:  but  yet  in  this  case 
the  homage  and  fealty  abide  entire  to  the  lord;  for  the  lord  shall  have  the 
homage  and  fealty  of  his  tenant  for  the  rest  of  the  lands  and  tenements 
holden  of  him,  as  he  had  before  (1),  because  that  such  services  are  not 
yearely  services,  and  cannot  be  apportioned,  but  the  eseuage  may  and  shall 
be  apportioned  according  to  the  quantitie  and  rate  of  the  land,  £*c. 


Bnif  rtou't  case, 
ubi  supra. 
{6  Co.  to.)     . 


«  pVRCHA  SEvatt  of  the  land,  ofa"  Here  by  this  (&?c.)  h 

imp]  yed  that  tne  reasons,  wherefore  homage  and  fealty 

remaine,  and  are  not  extinct  in  this  case,  are :  First,  because  it 


♦jo6. 


can  be  no  losse  to  the  tenant,  as  it  might  in  the  case  of  an  hone 
or  other  entire  service ;  for  there  it  may  be  the  remnant  is  not 
5  E.a.  Arowrie,  sufficient  in  value  to  pay  it     Secondly,  there  is  no  land,  but  it 

must  be  holden  by  some  service  or  other ;  and  homage  and 
fealty  are  the  freest  and  least  chargeable  services  to  the  tenant. 

"  Because  that  such  services  are  not  yearely  services,  Spc"  This 
is  ratio  una*  but  not  unica,  as  it  appeareth  by  that  which 
tcf*  hath  beene  said.  If  there  be  lord  and  tenant  by  Tj  407| 
fealtie  and  herriot  service,  and  the  lord  purchase  part  I  b  J 
of  the  land,  the  herriot  service  is  extinct,  (and  yet  it  is 
not  annuall,  but  to  be  paid  at  the  death  of  the  tenant)  because 
it  is  entire  and  valuable. 


(Plowd.  96.  a.) 
15ruerton'»  case, 
6  Co.  1. 
Talbot's  case, 
8  C«».  104. 
8H.7.  11. 
(Poit.  176.0. 
184.  b.) 


*  7  E.  3.  *0. 
Talbot's  case, 
8  Co.  104. 


*  Bruerton's 
case,  6  Co.  1,9. 
Talbot's  case. 
8C*.  104. 


"  According  to  the  quantitie  and  rate  of  the  landfSfC*  Here 
is  by  this  (%c.J  implyed,  that  in  some  cases  where  it  is  entire  and 
valuable,  and  not  annual],  it  shall  not  (as  hath  beene  sayd)  be 
extinguished  by  purchase  of  part :  *  as  knights  service,  which 
is  to  be  performed  by  the  body  of  a  man,  if  the  lord  purchase 
part,  yet  the  tenure  bv  knights  service  remaines  for  the  residue, 
quia  pro  bono  publico  if  pro  de/ensione  regni  (2) ;  but  the  eseuage 
shall  be  apportioned,  as  here  Littleton  saith,  because  that  it  is 
for  the  benefit  of  the  lord,  and  yet  it  is  casual!,  and  not  annuall. 
And  where  our  author  speaketh  of  services,  it  is  implied  that  a 
herriot  custome,  though  it  be  entire,  valuable,  and  not  annuall 
by  the  purchase  of  part  shall  not  be  extinct.  On  the  other  part, 
when  the  tenure  is  by  an  entire  service,  and  the  tenant  aliens 
part  of  the  tenancie,  in  what  cases  the  rent  shall  be  multiplyed, 
(that  is)  where  the  feoffor  and  the  alienee  shall  pay  the  entire 
rent  severally  (3),  (for  regularly  it  holdeth,  that  atue  in  partes 
dividi  nequeunt  solida  a  singulis  prastantur)  and  where  not,  you 
may  read  at  large  in  my  *  Reports. 

And  by  this  fSfC.J  is  also  implyed,  that  the  apportionment 
shall  not  be  according  to  the  quantity  of  the  land,  but  according 
to  the  quality  or  value  thereof  (4),  as  by  that  which  hath  beene 
said  appeareth. 

Sect 


(0  In  L.  &  M.  Sfc  is  here  added. 
(3)  Ant.  67.  b. 


(2)  Ace.  ant.  149.  a. 

(4)  Ace,  infra,  Sect.  224. 


L  2.  C*12.  Sect.224.       Of  Rents.  [149. b.  150, a. 


Sect.  224. 

A  L  SO,  if  a  man  hath  a  rent  charge,  and  his  father  purchase  parcell 
"^  of  the  tenements  charged  in  fee,  and  dieth,  and  this  parcell  descends 
to  his  son  who  hath  the  rent  charge,  now  this  (5)  charge  shall  be  appor- 
tioned according  to  the  value  of  the  land,  as  is  aforesaid  of  rent  service ; 
because  such  portion  of  the  land  purchased  by  the  father  commeth  not  to 
the  son  by  his  ownefact,  but  by  descent  and  by  course  of  law*  . 

~fj  O  TE  here  a  diversity,  when  the  grantee  of  a  rent  charge  5  E.  a. 

commeth  to  a  part  of  the  land  charged  by  hi*  owne  act,  Avowrie,  900. 
and  when  by  the  course  of  law  (6).  ai  E.3.  58.  b. 

*  34  Ass.  15.  tit. 

u  Purchase  parcell  of  the  tenements  charged  in  fee."    And  bo  b.  a8..  9  Ass.aa! 
it  «s  if  the  tenant  giveth  to  the  father  of  the  grantee  part  of  the  30  Ass.  pi.  ia. 
land  in  taile,  and  this  descend  to  the  grantee,  the  rent  shall  be 
apportioned ;  and  so  by  act  in  law  a  rent  charge  may  be  sua-  (Ant.  148.  b.) 
pended  for  one  part,  and  in  esse  for  another. 

.  And  so  it  is>  if  the  father  be  grantee  of  a  rent,  and  the  son  34  H.  6.  41.  b. 
purchase  part  of  the  land  charged,  and  the  father  dieth  after,, 
whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned :  and  so  it  is  if  the  grantee  grant  the  rent  to  the 
tenant  of  the  land,  and  to  a  stranger,  the  rent  is  extinct  but 
for  a  moitie. 

CI  507|  ^  If  a  man  hath  issue  two  daughters,  and  grant  a  9  A»s.  90* 
a  J  rent  charge  out  of  his  land  to  one  of  them,  and  dieth, 
the  rent  shall  be  apportioned ;  and  if  the  grantee  in 
this  case  enfeofieth  another  of  her  part  of  the  land,  yet  the 
moity  of  the  rent  remaineth  issuing  out  of  her  sister  s  part, 
because  the  part  of  the  grantee  in  the  land  by  the  descent  was 
discharged  of  the  rent.  But  in  all  these  cases  where  the  rent 
charge  is  apportioned  by  act  in  law,  yet  the  writ  of  annuity 
faileth ;  for  if  the  grantee  should  bring  a  writ  of  annuity,  he 
must  ground  it  upon  the  grant  by  deed,  and  then  must  he,  as 
it  hath  beene  said,  (1)  bring  it  for  the  whole. 

Annua  nee  debitum  judex  non  separat  ipsum.  5  R.  a. 

Annuity,  ai. 

Also  in  respect  of  the  realty  the  rent  is  apportioned.  But  the 
personalty  is  indivisible,  and  by  act  in  law  shall  not  be  divided. 
If  execution  be  sued  of  body  and  lands  upon  a  statute  merchant  PK  Com.  79. 
or  staple,  and  after  the  inheritance  of  part  of  those  lands  descend  35  H.  6. 
to  the  conusee,  all  the  execution  is  avoided;  for  the  duty  is  t1,£^?™?'  %u 
personally  and  cannot  be  divided  by  act  in  law  (2). 

"  Commeth 


(5)  The  word  rent  is  here  inserted  in  L.  &  M. 

(6)  Ace.  ant.  147.  b. 

(1)  Ant.  144.  b.  near  the  end. 

(2)  Ace.  2  Ventr.  327.  For  other  instances  of  the  indivisibility  of  debts 
and  personal  duties,  see  F.  N.  B.  46.  a.  Kielw.  loC.a.  Bro.  Nov.Cas.  pi.  52. 
135.    Hetl.  53.    March,  56.  61. 


.IjO.a.]  Of  Rents.         L.2.C.12.  Sect.  225. 

"  Commeth  not  to  the  Sonne  by  his  oxone  fact,  but  by  descent 
and  by  course  of  law'9  If  the  father  within  age  purchase  part 
of  the  land  charged,  and  alieneth  within  age  and  ayeth,  the  son 
recovereth  in  a  writ  of  dum  Juit  infra  artatem,  or  entereth  ;  hi 
this  case  the  act  of  law  is  mixt  with  the  act  of  the  party,  and 
yet  the  rent  shall  be  apportioned;  for  after  the  recovery  or 
entry  the  son  hath  the  land  by  discent. 

So  it  is  in  case  the  son  recovereth  part  of  the  land  upon  an 

alienation  by  his  father  dum  non  fiitt  compos  mentis,  the  rent 

shall  be  apportioned  for  the  cause  aforesaia. 

5  E.  9.  A  man  seised  of  lands  in  fee  taketh  a  wife,  and  maketh  a 

Avowry,  soft   •  feoffment  in  fee,  the  feoWee  grants  a  rent  charge  of  x.  pound 

out  of  the  land  to  the  feoffor  and  his  wife  and  to  the  heires  of 
the  husband,  the  husband  dieth,  the  wife  recovereth  the  moity 
for  her  dower  by  the  custome ;  the  rent  charge  shall  be  appor- 
tioned, and  she  may  distreine  for  five  pound,  which  is  the  moity 
of  the  rent  (3).  In  which  case  two  notable  things  are  to  be 
observed.  First,  albeit  the  dower  be  by  relation  or  fiction  of  law 
above  the  rent  (4),  yet  when  the  wife  recovereth  her  dower, 
3  Co.  99,  she  shall  not  have  her  entire  rent  out  of  the  residue ;  for  a  re- 

in Butler  and      lation  or  fiction  of  law  shall  never  worke  a  wrong  or  charge  to 
B«ler'»  case.       a  third  person,  but  in  Jictione  juris  semper  est  tequilas.  Secondly, 

that  albeit  her  owne  act  do  concurre  with  the  act  in  law,  yet 
-the  rent  shall  be  apportioned. 


Sect.  225. 

ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  holds  of  his  lord 
by  fealty  and  certaine  rent,  and  the  lord  grant  the  rent  by  his  deed 
to  another,  fyc.  reserving  the  fealty  to  himself e,  and  the  tenant  atturnes  to 
the  grantee  of  the  rent,  now  this  rent  is  rent  seek  to  the  grantee,  because 
the  tenements  are  not  holden  of  the  grantor  (5)  of  the  rent,  but  are  holden 
of  the  lord  who  reserved  to  htm  thefealtie. 

"A  ND  the  lord  grant  the  rent,  fyc"      So  it  is  if  the  lord 

release  the  rent   of  the  tenant  saving  the  fealty,    the 

ift  E.  4.  11.       rent  is  extinct.     But  if  there  be  lord  and  tenant  by  fealty  and 

9  E.  3.  1.  rent,  and  the  lord  by  his  deed  reciting  the  tenure  release  all 

40  E.  3.  aa.  b.     jjjg  rjght  in  the  land  saving  his  said  rent,  the  seigniory  remaines, 

ti?.  Releases  <*6    an<*  ne  8^a^  nave  tne  rent  **  a  rent  8erv'ce>  an^  ^e  fealty  in- 

(Post.  151. a.)     cedent  to  it;  for  the  said  rent  is  as  much  as  to  say  the  rent 

service  whereunto  fealty  is  incident. 

17E.3.  7Q.  b.         And  if  the  lord  hath  issue  two  daughters  and  dieth,  and 

upon  partition  the  fealtie  is  allotted  to  the  one  and  the  rent  to 
the  other,  she  shall  have  the  rent  as  a  rent  6ecke. 

17  E.  3  72.  b.         If  there  be  lord  of  a  mannor  and  tenant  by  fealty,  suit  of  court 

and 


(3)  This  same  case  is  cited  and  approved  of  in  Ascough's  case,  8  Co.  135.  b. 

(4)  See  the  case  of  condition,  ant.  148.  b. 

(5)  Grantee  instead  of  grantor  in  L.  and  M.  and  Roh.  which  is  agreeable 
to  the  sense  of  the  passage. 


L.  2.  C.12.  Sect.  225.       Of  Rents.  [150.  a.  150.  b- 

and  rent,  the  lord  grants  the  fealty  saving  to  him  the  suit  of 
court  and  rent,  the  saving  is  good  for  the  rent,  but. 
|""l  50.~1  not  for  the  suit  of  court ;  because  the  &•  grantee  can 
L  b.  J  keepe  no  court,  and  there  is  no  tenure  of  the  grantor, 
and  therefore  the  suit  of  court  is  lost  and.  perished  in, 
that  case. 

If  the  donee  hold  of  the  donor  by  fealty  and  certaine  rent, 
and  the  donor  grant  the  services  to  another,  and  the  tenant 
atturne,  some  have  said  the  rent  shall  not  passe,  because  the 
rent  cannot  passe  but  as  a  rent  service,  being  granted  by  the 
name  of  services ;  and  the  fealty  cannot  passe,  because  as  hath 
been  saide  (1)  the  fealty  is  an  incident  inseparable  to  the  rever- 
sion. But  it  seeraeth,  that  the  rent  shall  passe  as  a  rent 
secke  (2) ;  because  at  the  time  of  the  grant  it  was  a  rent  service*  ' 

in  the  grantor,  and  therefore  there  be  words  sufficient  to  passe 
it  to  the  grantee,  and  it  is  not  of  necessity  that  it  shall  be  a  rent 
service  in  the  hands  of  the  grantee. 

If  there  be  lord  and  tenant  by  fealty  and  certaine  rent,  and  7  E.  3.  b.  Firs, 
the  lord  by  deed  grant  the  rent  in  fee  saving  the  fealty,  and  grant  Warren's  case, 
further  by  the  same  deed  that  the  grantee  may  distreine  for  the 
same  rent  in  the  tenancy,  albeit  a  distresse  were  incident  to  the 
rent  in  the  hands  of  the  grantor,  and  although  a  tenant  attorne 
to  the  grant,  yet  cannot  the  grantee  distraine ;  for  the  distresse  7  e.  3.  %  3* 
remaines  as  an  incident  inseparable  to  the  seigniory,  for  then  Adjudged.. 
the  tenant  should  be  subject  to  two  severall  distresses  of  two 
severall  men  (3).    And  so  it  is  if  the  lord  in  that  case  grant  the  ' 

rent  in  tayle  or  for  [his]  life,  saving  the  fealty,  and  further  grant 
that  the  grantee  may  distreine  for  it,  albeit  the  reversion  of  the 
rent  be  a  rent  service,  yet  the  donee  or  grantee  shall  have  it  ,   , 

but  as  a  rent  secke,  and  shall  not  distreine  for  it. 

It  is  to  be  observed,  that  where  a  rent  service  is  become  a  31  As«.  31. 
rent  secke  by  severance  of  the  same  from  the  seigniory,  that  17  Ass.  10. 
now  the  nature  of  the  rent  is  changed  ;  for  if  the  grantee  pur-  3*  Ass-  p'«  IO« 
chase  part  of  the  land,  the  whole  rent  shall  be  extinct.     And  F"^B6178uD* 
whereas  in  an  assise  for  a  rent  service,  all  the  tenants  of  the  land  4e#2.  Ass'^q. 
need  not  be  named,  but  such  as  did  the  disseisin ;  yet  in  assise  28  H.  8. 
for  the  rent  seek,  which  sometimes  was  a  rent  service,  all  the  Dier,  31. 
tenants  must  be  named,  as  in  case  of  a  rent  charge,  albeit  he 
were  disseised  but  by  one  sole  tenant.     *  But  if  the  lord  of  a  •  31  Ass.  93. 
mannor  release  the  fealty  to  his  tenant  saving  the  rent,  or  that  23  Ass.  53. 
a  raeshalty  become  a  rent  by  surplusage  (4),  those  that  are  now  (*Jo.  109. 

secke  l      n'  l*9' 


(1)  Ant.  143.  a. 

(2)  See  post.  152.  a.  the  comment  on  Sect.  230.  and  note  6  there. 

(3)  This  only  shows,  that  the  tenant  cannot  be  made  liable  to  two  several 
distresses  by  act  of  his  lord.  But  on  act  of  law  it  is  otherwise,  of  which  lord 
Coke  gives  an  instance  post.  164.  b. — [Note  252.] 

(4)  This  passage  being  shortly  expressed  may  to  some  be  obscure.  The 
case  intended  is  that  of  lord  mesne  and  tenant,  where  the  rent  from  the  tenant 
to  the  mesne  is  greater  than  the  latter  pays  to  the  lord,  and  the  lord  purchases 
of  the  tenant ;  the  consequence  of  which  is,  that  the  mesne  becomes  entitled  to 
the  surplusage  rent  from  the  lord,  namely,  to  so  much  as  the  rent  from  the 
tenant  to  the  mesne  exceeds  the  rent  to  the  lord  from  the  mesne.  See  W.  Jo. 
234.  and  post.  Sect.  234f>  and  fol.  154.  b.  and  309.  b. — [Note  253.] 

t  Sect.  334  is  irrelevant  to  the  subject.    See  sections  931 ,  and  93a,  which  are  probably 
those  meant  to  be  referred  to,  and  the  commentary  thereon,  15a.  6.  and  153.  a. 


15ab.  151.a.]  Of  Rente,      L.2.  C.12.  Sect.326. 

secke  (aid  seasetimes  were  service)  are  part  of  the  raannor;  but 
•  vent  charge  cannot  be  part  of  a  mannor. 

<<  Attunes,  Sfc"    Of  attornement  shall  be  hereafter  said  in 
his  proper  chapter  and  phce. 


Sect-  226. 

TN  the  same  manner,  where  a  man  holds  his  land  by  homage  fealty  and 
certaine  rent9  if  the  lord  grant  the  rent,  saving  to  him  the  homage, 
Much  rent  after  sue*  grant  is  rent  seek.  But  there  where  lands  are  holdeu 
by  homage  fealty  and  certaine  rentf  if  the  lard  will  grant  by  his  deed  the 
homage  of  his  tenant  to  another,  saving  to  him  the  remnant  of  his  services, 
and  the  tenant  attume  to  him  according  to  the  forme  of  the  grant ;  in  this 
case  the  tenant  shall  hold  his  land  of  the  grantee,  and  the  lord  who  granted 
the  homage  shall  hone  but  the  rent  as  a  rent  seek,  and  shall  never  distrain 
for  the  rent  (1),  because  that  homage  nor  fealty  nor  escuage  cannot  be  said 
seche,for  no  such  service  may  be  said  secke.  For  he,  which  hath  or  ought 
to  have  homage  fealty  or  escuage  of  his  land,  may  by  common  right  distreine 
for  it,  if  it  be  behind;  for  homage  fealtie  and  escuage  are  services,  by  which 
lands  or  tenements  are  balden,  #*c.  and  are  such  services  as  in  no  manner 
can  be  taken  but  as  services,  frc. 

"   TF  the  lord  will  grant  by  his  deed  the  homage,  fyc"    It  is  to 
be  observed,  that  where  the  seigniory  is  by  homage  fealty 
[«]  40  E.  3.  m.  and  rent,  [a]  if  the  lord  grant  away  the  homage,  the  fealty  shall 
Em^k*"1         passe;  for  fealty  is  an  incident  inseparable  to  homage  [6],  and 
90.  to  H  %.**&.  cftnBot  hy  any  saving  in  any  grant  be  separated  from  it,  for 
99  Am.  p. 90,  *  homage  cannot  be  sole  or  alone*.    But  the  rent  (tho'  it  be  not 
a6  Am.  p.  sft*      saved)  shall  not  passe  in  that  case ;  because  the  rent  is  not  inci- 
dent to  homage ;  and  so  it  is  if  there  be  lord  and  tenant  by 
fealty  and  rent,  and  the  lord  grant  over  the  fealty  without  any 
savings,  the  rent  passeth  not.     But  fealty  hath  an  incident 
inseparable  belonging  to  it,  which  by  no  saving  can  be  sepa- 
rated, and  that  is  a  distresse;  for,  as  Littleton  saith  here, 
a  service  cannot  be  seek,  (that  is)  without  some 
Kr*  distresse  belonging  to  it,  for  then  it  were  not  a  |  15171 
service,  and  so  of  homage  and  escuage.  L  *•    J 

"  Lands  or  tenements  are  holden,  8fc"   By  this  ($fc.)  and  out 
[c]  44  E.  3. 19.  of  this  Section  it  may  be  collected,  that  if  [c]  there  be  lord  and 

96  Ass.  38.  tenant  by  fealty  and  rent,  the  annuall  rent,  which  is  a  profitable 
9^8i* P  a0*  service,  is  of  higher  and  more  respect  in  law  than  the  fealty;  and 
39  H?6.  94,95.  therefore  by  the  grant  of  the  rent  the  fealty  shall  passe  as  an 

97  H.  8  bo!  *  incident  thereunto ;  but  it  is  an  incident  separable,  and  therefore 
8  E.  4*  s8.         may  be  by  a  saving,  as  Littleton  hath  (3)  said,  separated  from  it. 

And  so  when  the  tenure  is  by  fealty  and  rent,  and  the  rent  be 

recovered, 

*  See  ante  69.  a.n.  1,  and  the  note  under  the •  there. 


(1)  In  L.  and  M.  here  follow  these  words,  viz.  "  because  tkatjbalty 
be  severed  from  homage,  and"    But  they  are  not  in  the  Roh.  edition, 
(a)  Sect,  225.  fo.  150.  a. 


L.  2.  C.  19.  Sect.  227.        Of  Rents.  [  15 1 .  a. 

recovered,  the  fealty  shall  includedly  be  recovered,    [d]  And  DC  Temps  H  8. 

where  the  tenure  19  by  homage  fealty  and  rent,  by  the  recovery  Br. tit. Incidents, 

of  the  rent  with  the  appurtenances  upon  a  former  right,  the  *t'jQ  20  *9 

homage  and  fealty  also  shall  be  restored  by  necessity  and  39  h.  6.  24, 95. 

indulgence  of  the  law ;  for  seeing  the  law  giveth  no  praecipe  for 

the  homage  and  fealty,  but  for  the  rent  only,  reason  would,  that 

by  the  recovery  of  the  rent  the  whole  entire  seigniory  shall  be 

inclusively  restored  (3)  in  that  case.     But  if  the  recovery  be  (Ant.  148.  b.) 

without  title  (4%  there  the  rent  is  recovered  as  a  rent  seek,  for 

that  worketh  no  more  than  a  grant*;  but  by  the  reeovery  of  a  •  VULSect.149. 

mannor,  whether  it  be  by  title  or  without  title,  homage  fealty 

and  all  other  services  parcel  I  of  the  mannor  are  recovered.    And 

albeit  fealty  cannot  be  divided  from  homage  by  grant  (as  hath 

beene  said)  yet  by  extinguishment  it  may  [e].    As  if  there  be  [e]  9  E.  3.  1. 

lord  and  tenant  by  homage  fealty  and  rent,  and  the  lord  release  CAnt*  l$0'  80 

the  seigniory  and  service*,  or  all  his  right  in  the  land  saving  the 

fealty  and  rent,  or  saving  the  said  rent,  or  if  he  by  expresse 

words  release  the  homage  saving  the  fealty  and  rent,  there  the 

fealty  and  rent  remaine,  for  the  homage  is  extinct.  And  so  note 

a  diversity  betweene  a  grant  and  a  release  in  that  case.    But  so 

long  as  homage  continues,  the  fealty  cannot  be  divided  from  it* 

"  But  as  services,  fyc."  Here  is  implyed  a  diversity  betweene 
these  corporal!  services  of  homage  fealty  and  escuage,  which 
cannot  become  secke  or  dry*  but  make  tenure  whereunto  dis- 
tresses escheats  and  other  profits  be  incident,  and  other  corpo* 
rail  services,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatsoever,  for  they  may  become  secke  or  dry  and  make 
no  tenure. 


Sect.  227- 

T>  UT  otherwise  it  is  of  a  rent,  which  was  once  rent  service;  because  when 

it  is  severed  by  the  grant  of  the  lord  from  the  other  services,  it  cannot 

be  said  rent  service,  for  that  it  hath  not  fealty  unto  it,  which  is  incident 

to  every  manner  of  rent  service ;  and  therefore  it  is  called  rent  seek  (1). 

And  the  lord  cannot  grant  such  a  rent  with  a  distresse,  as  it  is  said. 

«ANJ> 


(3)  So  if  land,  to  which  common  is  appendant  or  appurtenant,  be  recovered 
in  assise  of  novel  disseisin,  it  is  a  tacit  recovery  of  the  common  also.  Post. 
154.  b.  It  is  the  same  on  recovery  of  a  manor,  to  which  a  villein  is  regardant. 
Post.  306.  b.  So  remitter  to  the  principal  is  remitter  to  the  accessary.  Post. 
349.  b.  All  this  is  agreeable  to  the  rule,  that  accessorium  sequitur  suum  prin- 
cipal, which  is  cited  in  the  next  folio.  See  152.  a.  and  the  case  of  trees  in 
W  Co.  49.  b. — [Note  254.] 

(4)  Of  recovery  without  title,  where  used  to  mean  a  common  recovery,  see 
ant.  104.  a.  Of  recovery  without  title,  as  distinguished  from  a  common  reco- 
very, read  post.  362.  a. — [Note  255.] 

(1)  The  words  which  follow  in  this  Section  are  not  in  L.  and  M.  nor  in  the 
Roh.  edition ;  nor  in  the  two  MSS. 


L 


151.  b.]  Of  Rents.         L.2.  C.12.  Sect.  228, 

*  A  ND  the  lord  cannot  grant  such  a  rent  with  a  dis- 
[/]  7  E.  3.  *,  3.  Incur,  as  it  is  said"     [/]  For  &-  the  distresse  ["1 5 1 .""] 

it  an  incident  inseparable  to  the  fealty,  as  hath  been  I      b.    J 
[g]  7  E.  4.  u.  said  [g],  and  therefore  a  release  of  distresse  is  void. 
SH.7.4,6. 

"  Incident"  Incidens,  a  thing  appertaining  to  or  following 
another  as  a  more  worthy  or  principall ;  whereof  you  see  here, 
and  in  divers  other  places  of  Littleton,  examples.  And  of 
incidents,  some  be  separable,  and  some  inseparable  (2),  as  hath 
beene  said. 


Sect.  228. 

ALSO,  if  a  man  lett  to  another  lands  for  tearme  of  life,  reserving  to 
*"  him  certaine  rent,  if  he  grant  the  rent  to  another  by  his  deed,  saving 
to  him  the  reversion  of  the  land  so  letten,  frc.  such  rent  is  but  a  rent  seek ; 
because  that  the  grantee  had  *  nothing  in  the  reversion  of  the  land,  frc. 
But  if  he  grant  the  reversion  of  the  land  to  another  for  tearme  of  life,  and 
the  tenant  attorne,  fyc.  then  hath  the  grantee  the  rent  as  a  rent  service ;  for 
that  he  hath  the  reversion  for  tearme  of  life. 

"  GA  VI NG  to  him  the  reversion,  fyc"  By  this  word  (SpJ  is 
[«]  41  E.  3. 16.  to  be  observed,  [h]  that  this  rent  reserved  is  a  rent  service, 

and  hath  fealty  incident  to  it ;  and  both  rent  and  fealty  are  in- 
[t]  is  E.4.  3.  cident  to  the  reversion,  viz.  [1]  the  rent  incident  to  the  rever- 
ie fH"8'  l*r'  sion  separably,  but  the  fealty  incident  to  the  reversion  insepa- 
*6  Au.G6*'  rably ;  but  by  the  grant  of  the  rent,  the  fealty  in  this  case  shall 
48  £.  3.  9.  b.  not  passe,  because  the  fealty  is  inseparably  incident  to  the 
poet.  &  Stud,  reversion,  but  the  grantee  shall  have  the  rent  as  a  rent  secke. 
lib.  s.  ca.  9.        Also  by  this  (Sfc.J  is  implyed  an  attornement  of  the  tenant;  for 

without  that,  although  by  the  grant  the  rent  is  turned  to  a  rent 
secke,  so  as  the  tenant  cannot  be  charged  with  any  distresse, 
yet  to  the  passing  thereof  there  must  be  an  attornment  f . 

"  Attorne,  $fc."  Here  is  implyed  by  this  (fyc .)  an  attorn- 
ment  in  the  life  of  the  grantee,  and  other  incidents  to  an 
attornment,  whereof  you  shall  reade  at  large  in  the  Chapter  of 
Attornment. 

"  Then  hath  the  grantee  the  rent  as  a  rent  service ;  for  that  he 
hath  the  reversion  for  tearme  of  life.1*  And  the  reason  hereof  is, 
because  the  rent  is  incident  to  the  reversion,  as  hath  beene  said, 
and  (as  Littleton  saith  here)  passeth  away  by  the  grant  of  the 
reversion  as  with  the  superior,  without  saying  cum  pertinentiis  U), 

c\c. 

•  The  word  "  had  "  appears  to  be  here  inserted  for  "  bath ; "  tee  Mr,  Ritso's  Intr.  p.  1 1 1 . 

t  As  to  the  effect  of  modern  statutes  upon  the  doctrine  of  attornment,  tee  post.  Mr.  Butler's 
n.  i.foLzOQ.a. 

(2)  This  distinction  of  incidents  is  made  before,  fol.  93.  a.  For  examples 
of  incidents  inseparable,  see  infra,  and  also  ant.  99.  a.  b.  1 13.  b.  150,  b.  151.  a. 
Bro.  Nouv.  Cas.  pi.  7. — [Note.  256.] 

(3)  Post.  309.  a. 

(4)  Ace.  ant.  121.  b.  post.  307.  a. 


L.2.  C.  12.  Sect 229,230.     Of  Rents.      [151. b.  152.a- 

<fc.  for  the  reversion  cannot  be  seek  (5),    But  by  the  grant  of 
the  rent  the  reversion  doth  not  passe  (6). 

C1521 
a.  J  e*  Sect.  229. 

J£T  issint  est  a  entendue,  &c.  (1)  f   And  so  it  is  to  be  intended,  that  if 

a  man  give  lands  or  tenements  in  taile  yielding  to  him  and  to  his  heires 

a  certaine  rent,  or  letteth  land  for  tearme  of  life  rendring  a  certaine  rent, 

(Post  344  a.b )  if^e9rant  the  reversion  to  another,  frc.  and  the  tenant  atturne, 
4-a.  .;  a^  ^  reni  an£  service  passe  by  this  word  (reversion)  (2)  be- 
came that  such  rent  and  service  in  such  case  are  incident  to  the  reversion, 
and  passe  by  the  grant  of  the  reversion.  But  albeit  that  he  granteth  the 
rent  to  another,  the  reversion  doth  not  passe  by  such  grant,  frc.  (3) 

'J1  H I  S  needs  no  explication,  but  is  evident  by  that  which 
hath  formerly  beene  said,  saving  by  this  (Sfc  .)  in  the  end  is 
implied  the  old  rule,  That  the  incident  shall  passe  by  the  grant  of 
the  principall,  but  not  the  principall  by  the  grant  of  the  incident. 
Accessorium  non  duett,  sea  sequttur  suum  principale  (4). 

Sect,  230.  (5) 

CO  note  the  diversity.    And  so  it  is  holden  P.  21  E.  4.     But  it  is 
adjudged  26  of  the  book  of  assises,  where  the  services  of  tenant  in 
taile  were  granted,  that  this  was  a  good  grant,  notwithstanding  that  the 
reversion  remaine. 

MHHIS  is  added  to  Littleton.     And  therefore  as  I  have  done 
heretofore,  and  shall  do  hereafter  in  like  cases,  I  passe  it 


over. 


t  In  the  four  preceding  edition*,  in  vhich  the  sections  qf  Littleton  are  given  in  the 
original  French,  with  lord  Coke's  translation,  note  l  of  152.0.  is  referred  to  at  the  end  of 
the  part  in  French,  and  notes  a, 4'  3» arc  referred  to  in  the  translation. 

(5)  Lord  Coke  only  means,  that  a  reversion  cannot  be  without  fealty,  and 
its  inseparable  concomitant  the  remedy  of  distress.  In  respect  to  present 
profit,  a  reversion  may  be  dry  and  fruitless  during  the  particular  estates,  and 
until  it  comes  into  possession.  To  a  reversion  of  this  latter  kind  lord  Coke 
himself  gives  the  description  of  dry  and  fruitless,  ant.  111.  b.  Hence  it 
appears,  that  the  word  seek  is  used  by  our  lawyers  in  two  senses.  According 
to  one,  it  signifies  tvant  of  remedy  by  distress,  as  Littleton  expounds  the  word 
in  Section  218.  In  another,  it  imports  xvant  qf  present  fruit  and  profit,  as 
in  the  case  of  the  reversion  without  rent  or  other  service  except  fealty.—-. 
[Note  257.] 

(6)  See  ace.  from  Littleton  himself  at  the  end  of  Sect.  2  29. 

(1)  The  same  distinction  between  granting  the  reversion  and  granting  the 
rent  is  taken  post.  Sect.  572.  > 

(2)  According  to  Bro.  Nouv.  Cas.  pi.  192,  this  holds  in  the  case  of  the  king 
as  well  as  in  the  case  of  a  common  person. 

(3)  See  ant.  150.  b.  2  Ro.  Abr.  59.  and  infra  note  6. 

(4)  See  ant.  151.  a.  note  3,  and  post.  349.  b. 

(5)  No  part  of  this  Section  is  in  L.  &  M.  Roh.  or  P. 
Vol.  I.  Qq 


152.  a- 152.  b.]         Of  Rents.       L.  2.  C.  12.  Sect  231. 

over.  And  the  case  here  cited  in  26  Ass.  p.  66,  was  contra 
opinionem  mukorum ;  and  afterwards  that  judgement  waa  re- 
versed by  writ  of  error,  for  that  the  services  remained  with  the 
reversion  as  incidents  (6)  inseparable. 


Sect.  231. 

ALSO,  if  there  be  lord  mesne  and  tenant,  and  the  tenant  holdeth  of 
*"  the  mesne  by  the  service  of  five  shillings,  and  the  mesne  holdeth  over 
by  the  service  of 12  pence,  if  the  lord  paramont  purchase  the  tenancie  in 
fee,  then  the  service  of  the  mesnalty  is  extinct ;  because  that  when  the  lord 
paramont  hath  the  tenancie,  he  holdeth  of  his  lord  next  paramont  to  him, 
and  if  he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold 
the  same  tenancie  immediately  of  divers  lords  by  divers  services,  which 
should  be  inconvenient,  and  the  law  will  sooner  suffer  a  mischief  than  an 
inconvenience  (a),  and  therefore  the  seigniorie  of  the  mesnalty  is  extinct. 

M  TF  there  be  lord  mesne  and  tenant,  fyc.  if  the  lord  paramont 
purchase  the  tenancie  in  fee  %  fyc" 
[fc]ftoE.3.  [it j  Some  have  said,  that  t^  in  this  case  it  were  pi  5271 

A™ wrie,  146.     reason,  that  by  the  purchase  of  the  lord  paramount  his  1     *     J 
Eitine  6**         seigniory  should  be  onely  extinct,  and  that  he  should 
96  H.  6.  ibid.  7.  become  tenant  to  the  mesne,  and  the  mesne  to  hold  over  as  the 

lord  paramount  held.  But  that  cannot  be ;  for  that  one  man 
cannot  be  both  lord  and  tenant,  nor  one' land  immediately 
Ass.  a.  holden  of  divers  lords.  [/]  If  the  tenant  infeoffe  the  lord 
*°*  paramount  and  his  wife  and  their  heires,  in  this  case  the  mes- 
nalty is  but  suspended  ;  for  if  the  wife  survive,  both  mesnalty 
and  seigniory  are  revived. 

It  is  said,  that  if  there  be  lord  mesne  and  tenant,  each  of  them 
by  fealty  and  sixe  pence,  the  lord  confirme  the  state  of  the  te- 
nant, to  hold  of  him  by  fealty  and  three  pence,  that  the  mesnalty 
[m]  4  E.  3.  19.  ig  extinct  (1).     [m]  And  so  in  the  same  case,  if  the  tenant  be  an 

See  for  this         abbot,  and  the  lord  confirme  his  estate  to  hold  of  him  in  frank- 
hereafter  in  the  ' 

chapter  of  Confirmation,  Sect.  (538). 

almoigne, 


M7J 
7  fe.3- 


(6)  This  reason  is  unexceptionable  in  respect  to  services,  which  in  their 
nature  are  inseparable  from  the  reversion,  such  as  fealty.  But  it  fails  in 
respect  to  the  rent,  which  lord  Coke  has  before  represented  to  be  a  separable 
incident,  ant.  151.  b.  The  true  construction  of  the  grant  supposed  seems  to 
be,  that  it  is  sufficient  to  pass  the  rent  as  a  rent  seek,  but  that  for  the  other 
services  it  is  void.  It  should  be  recollected  too,  that  this  construction  is  con- 
formable to  one  by  lord  Coke  on  a  similar  case,  which  he  states  and  explains 
in  fol.  150.  b.     See  the  top  of  the  page  there. — [Note  358.] 

(a)  Query  contradiction  or  inconsistence.  See  ante  97.  b.  and  Sections 
87.  139.  269.  349.  440.  478.  488.  665.  723.  730. 

(1)  In  the  preceding  case  lord  Coke  states  the  doctrine  upon  it  as  a  mere 
dictum ;  and  by  his  marginal  reference  to  the  chapter  of  Confirmation,  he 
apparently  reserves  his  own  opinion  for  a  future  occasion.  Afterwards,  when 
he  resumes  the  subject,  he  holds,  that,  on  account  ofxvant  of  privity  between 
the  lord  paramount  and  the  tenant  para  vail,  confirmation  from  the  former  to 
the  latter  cannot  abridge  the  services  due  to  the  mesne,  and  so  alter  the  tenure 
between  the  mesne  and  the  tenant  paravail.     Post.  305.  b.~ [Note  259.] 


L.  2,  C- 12.  Sect.  231.         Of  Rents.  [152.  b. 

almoigne,  the  mesnalty  is  (2)  extinct,     [n]  So  it  is  if  the  lord   [«]  8  H.  6. 24. 
release  to  the  tenant  (3).     For  whether  the  lord  purchase  the   (Po8t-»8°«*0 
tenancie,  or  the  tenant  the  seigniory,  the  mesnalty  is  extinct. 
And  albeit  the  mesne  grant  the  mesnalty  for  life,  and  then  the 
lord  release  to  the  tenant,  both  the  reversion  and  the  estate  for 
life  are  drowned  [o].     So  if  there  be  lord  and  tenant,  and  the  M4&5P.&M. 
tenant  make  a  gift  in  taile,    the  remainder  to  the  king,  the   Dy-  *45- 
seigniory  is  extinct  (4).  (a  Co*  9*  M 

u  Which  should  be  inconvenient"     Here  it  appeareth,  that  Vid.  Sect.  138, 
argumentum  ab  inconvenienti  is  forcible  in  law*,  as  hath  been   139* 
said  before  (5},  and  shall  be  often  observed  hereafter. 

[p]  "  The  lata  toiU  sooner  suffer  a  mischief  than  an  inconve*  [p]  13  H.  4.  3. 
nience  (6)."     Lex  citius  tolerare  vult  privatum  damnum,  ouhm  4<>  A  as.  p.  117. 
publicum  malum.    Here  be  two  raaximes  of  the  common  law.      I?  R* 3* 

First,  that  no  man  can  hold  one  and  the  same  land  immediately     ouc  *   *' 
of  two  severall  lords. 

Secondly,  that  one  man  cannot  of  the  same  land  be  both  lord 
and  tenant.  And  it  is  to  be  observed,  that  it  is  holden  for  an 
inconvenience,  that  any  of  the  raaximes  of  the  law  should  be 
broken,  though  a  private  man  suffer  losse ;  for  that  by  infringing 
of  a  maxime,  not  onely  a  generall  prejudice  to  many,  but  in 
the  end  a  publike  incertainty  and  confusion  to  all  would  follow. 
And  the  rule  of  law  is  regularly  true,  res  inter  alios  acta  alteri 
nocere  non  (7)  debet,  et  factum  unius  alteri  nocere  non  debet ; 
which  are  true  with  this  exception,  unlesse  an  inconvenience 
should  follow,  as  our  author  here  teacbeth  us. 


*  See  ante  Mr.  Har grave* *  note  i-fd.  66.  a. 


Sect. 


(2)  Lord  Coke,  in  a  subsequent  part  of  his  Commentary  gives  a  different 
decision  of  this  case ;  for  there  he  holds,  that  the  lord  cannot  extinguish  the 
mesnalty  by  confirmation  to  the  tenant  paravail,  there  being  no  privity  between 
them.  Post.  305.  b.  But  this  is  not  any  contradiction  of  himself;  because 
here  he  is  apparently  giving  the  dictum  of  others. — [Note  260.] 

(3)  It  deserves  consideration,  whether  the  release  of  lord  paramount  is  not 
as  insufficient  to  pass  the  seigniory  to  the  tenant  paravail,  as  a  confirmation, 
both  being  conveyances  in  which  privity  is  required.  See  post.  Sect.  461. — 
[Note  261.] 

(4)  The  reason  of  this  is  elsewhere  explained  to  be,  that  the  seigniory 
being  extinct  for  the  fee-simple,  it  cannot  remain  for  the  particular  estate 
either  for  life  or  in  tail.  See  post.  312.  b.  Quick's  case,  9  Co.  129.  b.  a  case 
in  Gouldsb.  149.  and  Bingham's  case,  2  Co.  92.  [See  Maule  &  Sel.  261.]— 
[Note  262.] 

(5)  Ante  97,  b. 

(0)  It  sounds  harshly  to  prefer  a  mischief  to  an  inconvenience,  the  greater 
evil  to  the  lesser.  But  the  true  construction  of  the  rule  obviates  this  objec- 
tion; for  it  certainly  means,  as  lord  Coke's  addition  explains,  that  the  law 
prefers  a  private  mischief  to  a  public  inconvenience. — {Note  263.] 

(7)  The  same  maxim  is  cited  post.  319.  a.  In  Wingate's  Maxims,  327, 
there  is  a  great  variety  of  cases  for  illustration  of  the  rule. — [Note  264.] 


Q  Q  2 


152.b.  153.  a.]         Of  Rents.       L.2.  C.12.  Sect,  232. 


Sect-  232. 

DUTinas  much  as  the  tenant  holds  of  the  mesne  by  five  shillings,  and 
*~*  the  mesne  holds  but  by  twelve  pence,  so  as  he  hath  more  in  advantage 
by  four  shillings,  than  he  faxes  to  his  lord,  he  shall  have  the  said  four 
shillings  as  a  rent  seeks  yearely  of  the  lord  which  purchased  the  tenancie. 

"  TJE  shall  have  thefoure  shillings  as  a  rent  secke." 

■"  fcl-  And  yet  he  shall  distreyne  for  it(i);  for,  n5S"T 

seeing  the  fealtie  is  extinct,  the  law  reserves  the  dis-  I  *J 

tresse  to  the  rent ;  for  as  it  hath  been  said  in  the  like 

case,  seeing  the  fealtie  is  extinct,  the  distresse  by  act  in  law 

may  be  preserved,  Quia  quando  lex  aliquid  alicui  concedtt,  con" 

[r]  13  H.  4.       cedere  vtdetur  et  id  sine  quo  res  ipsa  esse  non  potest  (2).     [r]  And 

Avowrie,*37.     therefore  if  a  man  maketh  a  lease  for  life,  reserving  a  rent,  and 

(**Mt  **6* b*     bind  himselfe  in  a  statute,  and  [the  conusee]  (3)  hath  the  rent 

°' 3  *'  extended  and  delivered  to  him,  he  shall  distreyne  for  the  rent  (4), 

because  he  commeth  to  it  by  course  of  law. 

[s]  a8  E.3.  93.       [«]  But  if  a  rent  service  be  made  a  rent  secke  by  the  grant 

(Ant  150.  b.      of  the  lord,  the  grantee  shall  not  distreyne  for  it,  ror  that  the 

rS'ii  '£?•&.    di8tre88e  reroa«ne«  with  the  fealtie.     [t]  If  there  be  lord  mesne 

aa  An  53,         *nd  tenant,  and  the  mesnaltie  is  a  mannor  having  divers  free* 

3  H.  6. 14.         holders,  and  the  lord  purchase  one  of  the  tenancies,  and  there  is 

a  rent  by  surplusage,  this  rent  albeit  it  be  changed  into  another 
nature  (as  hath  beene  said)  is  parcell  of  the  mannor.  But  yet 
by  purchase  of  part  of  the  land,  the  whole  rent  is  extinct,  albeit 
the  law  did  preserve  it. 

Sect, 


(1)  If  the  rent  may  be  distrained  for,  can  it  be  properly  called  seek? 
Littleton  in  Sect.  218,  describes  a  rent  to  be  seek  because  distress  is  not 
incident  to  it.  But  if  lord  Coke  is  right  here,  a  rent  may  be  seek,  and  yet  be 
distrained  for.  According  to  the  resolution  of  the  king's  bench  in  W.  Jo.  234, 
the  rent,  in  a  case  such  as  is  supposed  by  Littleton,  is  quasi  a  rent-service 
distrainable  of  common  right.  In  other  words,  the  distress  is  given,  or 
rather  saved,  by  the  law,  to  prevent  the  mesne  from  being  prejudiced  by  acts 
between  lord  and  tenant  to  which  the  mesne  is  no  party.  This  brings  the 
case  to  a  resemblance  of  a  rent  reserved  for  equality  on  a  partition  between 
coparceners ;  which  by  the  implication  of  law  is  a  rent-charge  without  aid  of 
any  clause  of  distress,  and  therefore  called  by  Littleton  a  rent-charge  distrain- 
able of  common  right.     See  post.  Sect.  253.— [Note  265.] 

(2)  See  same  maxim  ant.  fol.  56.  a.  See  also  11  Co.  52.  a.  Cro.  Jam.  170. 
189.  and  Oldfield's  case,  Noy,  123. 

(3)  The  words  [the  conusee]  are  not  in  the  original,  but  are  added  by  the 
editor  as  essential  to  the  sense  of  the  passage. 

(4)  Ace.  Bro.  Abr.  Executions,  143.  Yet  it  has  been  said,  that  the  reversion 
itself  is  not  extendable.  Bro.  Nouv.  Cas.  pi.  227.  See  as  to  this  1  Ro.  Abr. 
888.  pi.  6  and  7.    Mod.  40.  and  Carth.  126. -[Note  266.] 
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Sect.  233. 

A  L  S  O,  if  a  man  which  hqth  a  rent  seche,  be  once  seised  of  anyparcell 
^  of  the  rent,  and  after  the  tenant  will  not  pay  the  rent  behind,  this  is 
his  remedie.  He  ought  to  go  by  himself e  or  by  others  to  the  lands  or  tene- 
ments out  of  which  the  rent  is  issuing,  and  there  demand  the  arrerages  of 
the  rent;  and  if  the  tenant  denie  to  pay  it,  this  deniall  is  a  disseisin  of  the 
rent.  Also,  if  the  tenant  be  not  then  readie  to  pay  it,  this  is  a  denial, 
which  is  a  disseisin  of  the  rent  (5).  Also,  if  the  tenant,  nor  any  other 
man,  be  remaining  upon  the  lands  or  tenements  to  pay  the  rent  when  he 
demandeth  the  arrearages,  this  is  a  deniall  in  law,  and  a  disseisin  in  deed, 
and  of  such  disseisins  he  may  have  an  assise  of  novel  disseisin  against  the 
tenant,  and  shall  recover  the  seisin  of  the  rent,  and  his  arrerages  and  his 
dammages,  and  the  costs  of  his  unit  and  of  his  plea,  frc.  And  if  after 
such  recovery  [and  execution  had]  (1)+  the  rent  be  againe  denied  unto him, 
then  he  shall  have  a  redisseisin,  and  shall  recover  his  double  damages,  frc. 

"QEISIN"  or  seuon,  is  common  aswel  to  the  English,  as  to  (Ant  39.  a.) 

the  French,  and  signifies  in  the  common  law  possession, 
whereof  seisina  a  Latin  word  is  made,  and  seisire  a  verbe. 

"  Of  any  parcel"    [u]  A  seisin  of  parcel  is  a  sufficient  seisin  rtt]  5  e.  4.  a, 

in  law,  to  have  an  assise  of  the  whole  rent.  (Post.  315.  a. 

Concerning  the  generall  learning  of  seisins,  you  may  reade  pro.  Cha.  507.) 

lib.  4-  BeoiFs  case,  JbL  8.   lib.  5.  fd.  98.  lib.  6.J0L  57.  lib.  7.  <?  Jj°£*> 

Jbl.  24.  29.  lib.  9.  Jol.  33.  and  many  authorities  of  law  there  coram  r^J 

cited,  but  sufficient  is  said  here  to  explaine  Littleton.  NottinThesaar. 

"  To  the  lands"  fyc.    [to] For  a  demand  of  the  tenant  out  of  [«]  49 E.  3. 
the  land  is  not  sufficient;  but  if  there  be  a  house  and  land   *4«k  14 £.4*4* 
a  demand  on  the  land  is  sufficient :  but  for  a  condition  broken,  Pl* Com'  ?*• 
it  ought  to  be  at  the  house  (6),  as  hath  been  said  before  (7). 

"  Behind,"  arere.  This  word  arere  is  to  be  observed, 

CI  5371  ^or  lt  *8  not  necessary»  tnat  **" tne  grantee  of  the  rent 
*      *J  should  demand  it  at  the  very  time  when  it  becommeth 
due,  but  at  any  time  after  it  is  sufficient.     For  this  is  (Ant.  144.  a.) 
not  like  a  demand  of  a  rent  upon  a  condition ;  because  that  is 
penall  and  overthroweth  the  whole  state ;  and  [x]  therefore  the  [*]  *9  Ass.  51. 
time  of  demand  must  be  certaine,  to  the  end  the  lessee,  donee,  •.?'?•  i*  *  . 
or  feoffee  may  be  there  to  pay  the  rent  (2).     But  a  demand  of  yQm\te      "**' 

(5  Co.  56.    7  Co.  28.     1  Leon.  305.    Cro.  Jam.  9, 10. 145.) 

a  rent 

t  This  it  note  1,  of  153.  b.  in  the  13th  and  14th  editions. 


IS)  The  words  of  the  rent  not  in  L.  and  M.  nor  Rob. 

(6)  Ace.  F.N.  B.  179.  A. 

(7)  Ace.  post.  201  •  b. 

(1)  f  The  words  between  brackets  not  in  L.  and  M.  Roh.  nor  P. 

(2)  Ace.  as  to  condition  of  re-entry,  post.  301.  a.  ace.  whether  the  con- 
dition be  for  re-entry  or  a  sum  nomine  poena*  7  Co.  28.  b.  Hob.  82.  207. 

Q  a  3  Bu* 
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a  rent  secke  or  rent  charge  is  but  onely  a  formal  meane  to  re- 
[v]  Mich.  cover  that  which  is  due ;  [y]  and  therefore  in  that  case  it  may 

41  E  d,CdrWD  ^e  <*e,nan^e^  a^er  }t  1B  behind  at  any  time,  whether  the  tenant 
Mcordiiidy? #      &*  Present  or  no,  for  remedies  for  rights  are  ever  favourably 

extended. 

"  This  is  a  deniaU  in  law."  For  wheresoerer  there  is  a  lawfull 
demand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant 
be  present  or  absent,  yet  this  is  8  deniail  in  law  (3),  albeit  there 
be  no  words  of  denyall.  It  appeareth  here  that  the  demand 
must  be  made  upon  the  land,  and  albeit  the  tenant  nor  any  for 
him  be  there,  yet  must  the  grantee  demand  it,  because  without 
(Post.  901. b.)    a  demand  there  can  be  no  denier  in  deed,  or  in  law. 

ft]  Vid.  Bract.  "Disseisin.  (4)  [z]  Disseisina  is  a  putting  out  of  a  man  out 
lib.  4.  fol.  i6i,  of  seisin,  and  ever  implyeth  a  wrong  (5).  But  dispossessing  or 
i6«.  904.  ejectment  is  a  putting  out  of  possession,  and  may  be  by  right 

&"  f jSj^iotfT  **  ty  wrong.  •  Omnis  disseistna  est  transgress***,  sed  non  omnis 
114,115.  118.  transgressio  est  disseisina .  Si  eo  animojbrie  ingrediaiurjundum 
Mir.ca.ft.sect.i.  alienum,  non  quod  sibi  usurpei  tenementum  vel  jura,  nonjaat 
Fleia,  lib.  4.  disseisinam  sea  transgressionem,  &rc.  Quarendum  est  £  judiee 
Bra'ubi  supra t  ^uo  aw,mo  hocjecerit,  Sfc.  (6).  And  of  ancient  time  a  disseisin 
(4  Leon.  48.  a.  ***  defined  thus ;  Disseisin  est  un  persond  trespasse  de  tortious 
Cro.  Cha.  303.)  ouster  del  seisin  (7). 

Mirr.  a.  a.  "  An  assise  qf  novel  disseisin"     Assisa  nova  disseisirue.     As- 

aec.*5.  Bract.  M$fl  properly  commeth  of  the  Latin  word  assideof  which  is  to 

Britton*ci  44  associate  or  set  together ;  so  as  properly  assise  is  an  association 

45,  &lc!         *  or  sitting  together.     And  the  writ,  whereby  certain  persons  are 

Fleta,  lib.  4.  cm.  5,  &  ft,  &  5. 

authorised 

t  Sf«  note  6  infra. 

But  the  case  of  Thvn  v.  Cholmley,  Mo.  347,  is  contra  as  to  a  sum  nomine 
poena — [Note  867.] 

(3)  For  disseisin  of  rent  by  denial,  see  post.  Sect.  238. 

(4)  See  Littleton's  description  of  disseisin,  post.  Sect.  979. 

(5)  It  also  implieth  force.     Post.  257.  b. 

(6)  The  preceding  passages  in  Latin  are  not  from  Bracton  or  Fleta  in  the 
places  cited  by  lord  Coke,  but  from  Bract.  216.  b. 

(7)  For  other  descriptions  of  disseisin  besides  those  given  or  referred  to  by 
lord  Coke,  see  post-  377.  a.  6  Co.  58.  The  ancient  authors  cited  by  lord  Coke, 
particularly  Bracton  and  Fleta,  are  very  full  in  explaining  the  various  modes  of 
disseisin.  The  additional  marginal  references  to  4  Leon,  and  Cro.  Cha.  are  to 
cases  about  disseisin  by  election,  as  to  which  see  post.  306.  b.  and  323.  a.  Stee 
also  the  case  of  Taylor  on  demise  of  Atkyns  v.  Horde,  1  Burr.  60.  In  this  last 
case  it  was  attempted  to  support  a  common  recovery  by  supposing  the  tenant 
to  the  praecipe  to  have  gained  a  freehold  by  disseisin.  The  nature  of  a  dis- 
seisin was  therefore  elaborately  investigated  by  the  counsel.  Lord  Mansfield, 
also,  who  had  been  recently  made  chief  justice  of  the  king's  bench,  and 
delivered  the  court's  opinion  in  a  very  distinguished  argument,  expatiated  on 
the  same  subject,  in  order  to  repel  the  arguments  for  a  freehold  by  disseisin 
in  the  case  before  the  court,  by  showing  that  the  doctrine  in  our  books  about 
disseisins  chiefly  applies  to  disseisin  by  a  person  electing,  for  the  sake  of  cer- 
tain remedies,  to  suppose  himself  disseised.  There  will  probably  be  occasion 
to  refer  to  some  points  of  the  learning  displayed  in  the  course  of  this  famous 
case  in  a  subsequent  part  of  the  present  work ;  especially  where  Littleton  writes 
concerning  disseisins  by  election.    See  post.  Sect.  588 [Note  268.] 
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authorised  and  called  together,  is  called  assisa  nowe  disseisin** ; 
so  as  assisa  is  but  cessio  (o).     But  because  cessio  is  but  a  general! 
word,  therefore  in  this  sense  assisa  is  used  in  law  for  a  particular 
cession  by  force  of  the  writ  de  assisd  nova  disseisins ;  and  ac- 
cordingly it  was  anciently  said,  assise  in  un  case  nest  outer  chose  Mirror,  ca.  a. 
que  cession  des  justices.     And  it  is  called  assisa  nova?  disseisin*,  tect*  a5* 
for  that  the  justices  of  eire,  before  whom  these  assises  were  taken 
in  their  proper  counties,  did  ride  their  circuits  from  7  years  to 
7  years,  and  no  disseisin  before  the  eire  if  it  were  not  complained 
of  in  the  eire  could  be  questioned  after  the  eire  ;  and  therefore    ' 
a  disseisin  committed  before  the  last  eire  was  called  an  ancient 
disseisin,  and  a  disseisin  after  the  last  eire  was  called  a  new  dis- 
seisin, or  nova  disseisina.    Assisa  also  signifyeth  a  jury,  of  their 
sitting  together,  and  also  a  session  of  parliament,  as  Littleton 
hereafter  in  this  Chapter  sheweth. 

"  And  shall  recover  the  seisin  of  the  rent"  Here,  and  by  the  (7  Co.  3.  b.) 
fScc.J  in  the  end  of  this  Section  is  implyed,  that  our  author 
mtendeth  his  case  where  the  rent  issueth  out  of  lands  in  one 
county.  For  if  a  man  be  seised  of  two  acres  of  land  in  two 
several]  counties,  and  maketh  a  lease  of  both  of  them  reserving 
two  shillings  rent ;  in  this  case,  albeit  severall  liveries  (9)  be 
made  at  severall  times,  yet  is  it  but  one  entire  rent  in  respect  of 
the  necessitie  of  the  case,  and  he  shall  distreyne  in  one  county 
for  the  whole,  and  make  one  avowrie  for  the  whole.  But  he 
shall  have  severall  assises  in  confinio  comitates >  and  in 

[15471  either  countie  shall  £*»  make  his  plaint  of  the  whole 
fc  .J  rent ;  but  there  shall  be  but  one  patent  to  the  justices. 

[a]  And  this  assise  in  confinio  comitates  is  given  by  [a]  10  Ass.  pi.  4. 
the  statute  of  7  R.  3.  cap.  10.  for  no  assise  lay  in  that  case  at  *8  Ass.  pi.  1. 
the  common  law,  but  the  party  might  distreme.    [b]  But  for  &  'JJ  ^  3*  3** 
a  common  of  pasture,  of  turbary,  of  pischary,  of  estovers,  and  ?  Jj  F\  ^ %. 
the  like,  in  one  county,  appendant  or  appurtenant  to  land  in  180.  A.  " 
another  county,  an  assise  in  confinio  comitatus  did  lye  at  the  (7  Co.  3,  3,  4.) 
common  law ;  [c]  and  so  it  is  of  a  nusans  done  in  one  county  M  F* N* B* 
to  lands,  lying  in  another  county,  the  like  assise  did  lye  at  the      3* 
common  law. 

[d]  And  albeit  the  counties  do  not  adjoyne,  but  there  be  [«?]  5  E.  4. 9. 
30  counties  meane  betweene  them,  yet  the  assise  in  confinio 
wmitatus  doth  lye(i),  and  the  justices  shall  sit  betweene  the 
.said  counties.     \e\  And  where  it  is  said  before  of  two  counties,  [e]  F.  N.  B, 
the  like  law  it  is  if  the  same  extend  into  more  counties  (a).  l8°-  •*• 

L/]  If  a  man  hold  divers  mannors  or  lands  in  divers  severall   [/]  30  E.  1. 
counties  by  one  tenure,  and  the  lord  is  deforced  of  his  services,  ***•  Droit. 
he  shall  have  severall  writs  of  customes  and  services;  for  every  F.N.B.  151.M. 
county  one  writ  returnable  at  one  day  in  the  court  of  common 

pleas, 


(8)  It  should  be  sessio,  the  word  as  Coke  spells  it  tending  to  a  wrong 
derivation. 

(9)  As  to  livery  of  lands  situate  in  several  counties,  see  ant.  Sect.  61 ,  6q. 
(1)  Ace.  Fine.  Descript  del  Com.  L.  59.  a.  &  49  Ass.  pi.  1.  &  ai  Hen. 6.  3. 

there  cited. 

(a)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  direct  authority  for  this. 
But  according  to  Finch,  more  than  two  counties  cannot  join.  Fine.  Descript. 
del.  Com.  L.  59.  a.  See  further  on  trial  by  two  or  more  counties,  ai  Vm. 
Abr.  103. — [Note  369.] 

QQ4 
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pleat,  and  thereupon  count  according  to  his  case  by  the  com- 
mon  law. 
[f]  i8Am.|>1.i.       [g]  But  if  the  tenant  in  that  case  do  cease,  the  lord  shall 

not  nave  severall  writs  of  cessavit  ut  supra;   for  die  writ  of 

•  w.  a.  cap.  «i.  cessavit  is  given  by  statute4,  and  the  forme  and  manner  of  the 

writ  therein  prescribed;  and  thereupon  it  is  holden  in  our 
bookes  that  in  that  case  a  cessavit  doth  not  lye  (3). 

[hi]  Bracton,  JbL  [A]  "  He  shall  have  a  redisseisin,  and  shall  recover  hi*  double 

S36.    Britton,  damages,  #c."     Here  by  this  (fyc.)  is  also  to  be  understood, 

Ftet.  V4!  c  «o.  tnat  a  w"t  °^  rediwew"1  w  given  by  the  statute  of  Merton  *,  (so 

Merioo,  c  3,   #  called  because  the  parliament  was  holden  at  Merton  in  Anno 

Kegut. 906,207.  20  H.  3.)  the  letter  whereof  is,  Item  si  quisjuerit  disseisitus  de 

•  Mirror,  c.  3.  lioero  tenemento,  4*  coram  justiciariis  itinerantious  leisinam  suam 
W.  a.  c.  46.  recuperaverit  per  assisam  nova  disseisin*,  vel  per  recognitionem 
Vid.  Sect.  034.  coram  quifecerint  disseisinam,  et  ipse  disseisitus  per  vicecomitem 

seisinam  suam  habuerit,  si  iidem  disseisitores,  postea  post  iterjus~ 
ticiariorum,  vel  infra,  de  eodem  tenemento  iterum  eundem  conque- 

Vid.RegUt.        rentemt  disseisiverint,  Sc  inde  convtcti  fuerint,  statim  capiantur, 

so6.  b.  Sf-c.  (4).    But  the  double  damages  are  given  bv  the  statute  of 

(1  Ro.  Abr.        w.  a.  cap.  36.  (5). 

671  *'  And  Littleton  in  few  words  hath  made  a  good  exposition  of 

this  statute;  for  where  the  statute  saith,  disseisitus  de  libero 

[•]  40A8S.  »3.ac.  tenemento,  Littleton  expounds  it  [i]  to  extend  to  a  rent  secke  or 

rent  charge  (6).     Albeit,  as  hath  beene  said,  they  be  against 

[k]  14E.4.  4,    common  right,  yet  a  man  hath  a  freehold  in  them,  [k]  and  he 

1 1  H.  6.  aa.       that  granteth  omnia  tenementa  sua,  a  rent  charge  or  a  rent  secke 

(Ante...        doth  passe  (7). 

'  Coram  justiciariis  itinerantious,  SfC.  saith  the  statute.     But 

Littleton  speaketh  generally,  and  so  is  the  statute  to  be  intended 
before  any  other  justices  that  have  authority  to  take  assises, 
and  justices  itinerant  are  set  downe  but  for  an  example,  which 

[l]  Fiu.  N.  B.    is  worthy  of  the  observation,  \J]  being  a  penall  law. 

160.  H.  Recuperaverit  per  assisam,  ifc.  saith  the  statute.    Here  assisa 

is  taken  for  the  verdict  of  the  assise,  as  Littleton  hereafter  in  this 
Chapter  expoundeth  the  same.  Vel  per  recognitionem,  fyc.  or 
by  confession.  Then  the  question  is,  what  if  the  recovery  were 
upon  a  demurrer,  or  by  pleading  of  a  record  and  failer  of  it,  or 
by  any  other  manner.  And  seeing  Littleton  speaketh  generally, 
it  must  be  understood  of  all  manner  of  recoveries  in  an  assise 
of  novel  disseisin  ;  and  so  it  is  confirmed  by  the  statute  of  W.  2. 
cap.  36.  (8). 

"  Recovery?    Recuperatio  commeth  of  the  verbe  recuperare, 
i .  e.  ad  rem  per  injuriam  extortam  sive  detentam  per  sententiam 

judicis 


(3)  Ace.  F.  N.  B.  309.  K. 

(4)  Ace.  3  Inst  83.  115. 

(5)  See  3  Inst.  416 


(6)  Ace.  F.N. B.  178.  D. 

(7)  So  where  lands  and  tenements  are  devisable  by  custom  of  a  borough, 
both  rent-charge  and  rent-service  are  within  the  custom.  Post.  Sect.  585. 
But  sometimes  the  word  tenement  is  used  in  a  more  limited'  sense,  and  to 
exclude  rents  and  other  incorporeal  hereditaments,  as  by  Littleton  in  writing 
descents  to  toll  of  entries.     See  post.  Sect.  385— [Note  370.] 

*  *  ^™fuJ?ne~ as  t0  disseisin  Fitzherbert's  Comment  on  the  writ  of  that 
name,  F.N.  B.  188.  B.  - 


L.  2.  C.  12.  Sect.  233.       Of  Rents.         [154.  a.  154.  b. 

judicis  restituL  And  recuperatio  in  the  common  law  is  aJl  one 
with  evictio  in  the  civill  law,  which  is  alicujus  rei  in  causam 
a/terius  adducta  perjudicem  acquisition 

"  And  execution  had"  Per  vicecomitem  seisinam  habuerit, 
saith  the  statute :  but  Littleton  speaketh  generally,  (and  execu- 
tion had  J  ;  so  as  whether  it  be  by  the  sherife  or  by  the  party, 
so  as  execution  or  possession  be  had,  it  sufficeth  (9). 

"  Execution*'  Executio,  and  signifieth  in  law  the  obtaining  of  vide  Sect.  504* 
actuall  possession  of  any  thing  acquired  by  judgement  of  law,  or 
by  a  fine  executory  levied,  whether  it  be  by  the  sherife  or  by  the 
'  entry  of  the  party,  whereof  you  shall  reade  more  hereafter  (10). 

Note,  it  appeareth  here  by  Littleton,  that  [m]  the  recovery  in  [m]  14  E.  9. 
a  former  writ  must  be  in  assise  of  novel  disseisin,  wherein  these  tit.  Rediu,  9. 
words  (such  recovery  J  are  to  be  observed.     And  therefore  in  *»N.B.  189.G. 
a  writ  of  right  close  in  ancient  demesne,  the  demandant  maketh 
las  protestation  to  sue  in  the  nature  of  assise  of  novel  disseisin, 
and  after  is  redisseised,  he  shall  not  have  a  writ  of  redisseisin, 
because  the  first  recovery  was  not  by  a  writ  of  assise  of  novel 
disseisin,     [n]  And  so  it  is,  if  the  recovery  were  in  assise  of  fresh  [n]  14  E.  3. 
force  by  bill  according  to  the  custome  of  some  city  or  borough.  tit;Redis.  8. 
Also  in  ancient  demesne  there  be  no  coroners  (1 1).  rfUicliwthutca 

Si  iidem  disseisitores,  saith  the  statute,     [o]  So  as  stat.  dc  Mertonj 

[15471  **  mU8t  be  *he  *&me  disseisors:  but  here  £?»  iidem  is  cap.  3. 
k#    \  taken  for  non  alii.     And  therefore  if  the  recovery  in   M  9  H.  4, 5. 
the  assise  were  against  two  disseisors,  and  one  of  them  F*  **•  B* l*®'  ^« 
redisseise  him  againe,  he  shall  have  a  redisseisin  against  him,  (CroJam.334.) 
for  he  is  not  alius.    But  if  the  recovery  had  been  against  one,  (F.N.B.188.C.) 
and  he  and  another  redisseise  the  plamtife,  he  shall  not  have 
a  redisseisin ;  for  here  is  alius  :  and  ne  cannot  have  a  redisseisin 
against  the  former  disseisor  alone,  because  he  is  join-tenant 
with  another;  [p]  for  joyntenancy  in  a  writ  of  redisseisin  is  DO  33  E.  3. 
a  good  plea,  and  a  stranger  shall  not  be  subject  to  double  im-  Redisseisin,  7. 
pnsonment  and  double  damages.  p^sL  ^Ijj'  \ 

[q]  If  a  recovery  be  had  against  a  woman  in  an  assise  of  novel  .-  ,    H 
disseisin,  and  the  plain tife  recovereth  and  hath  execution,  the  f!n.B.'i88?'e. 
woman  taketh  husband,  and  both  of  them  redisseise  the  plain- 
tife,  he  shall  not  have  a  redisseisin,  because  the  husband  is  alius. 
[r]  And  yet  if  a  feme  recover  in  an  assise,    and  after  take  M  F.  N.  B. 
baron,  and  they  are  redisseised,  the  husband  and  wife  shall  have  l8j*' E-  Registr. 
a  redisseisin ;  because  the  husband  joyneth  for  conformity,  and  9    •  4*  6- 
it  is  in  the  right  of  his  wife  who  was  disseised  before,  so  in  effect  (Hob-  9&) 
it  is  idem  disseisitus  et  idem  conquerens  (1). 

If 

(9)  Ace.  ant.  34.  b.     See  also  Dy.  378.  b.    March.  95. 

(10)  Post,  289.  a. 

j  1 1 )  This  is  an  additional  reason  against  a  writ  of  redisseisin ;  because  that 
writ  requires  that  the  coroners  be  taken  to  see  it  executed,  and  they  are  not 
officers  of  the  court  of  ancient  demesne.  The  same  reason  applies  more 
strongly  in  respect  of  the  sheriff,  for  the  writ  is  directable  to  him,  and  he  is 
judge  as  well  as  officer  in  it.  See  Kitch.  96.  a.  &  Fulwood's  case,  4  Co.  €5.  a. 
See  also  Dalt.  Sher.  33.  b.  where  the  sheriff's  duty  in  executing  the  writ  of 
disseisin  is  explained. — [Note  271.] 

(1)  So  if  a  feme  commits  a  redisseisin,  and  afterwards  is  married,  the  writ 
lies  against  both;  because  in  that  case  the  husband  is  named,  not  as  the 

actor, 
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If  two  coparcener*  be  disseised  and  recover  in  an  assise,  if 
after  ther  make  partition,  and  after  they  be  severally  disseised, 
they  shall  have  severall  redisseisins :  and  so  it  is  of  joyntenants ; 
for  they  be  iidem  conquerentes,  &c  non  alii.  Also  a  redisseisin 
doth  lie  against  the  disseisor  which  doth  redisseise,  and  against 
another  to  whom  he  made  feoffment  after  the  second  disseisin ; 
for  otherwise  the  redisseisor  might  prevent  the  plaintife  of  his 
redisseisin.  But  in  an  assise  against  A.  and  B.t  A.  is  found 
disseisor,  and  B.  tenant,  and  the  plaintife  doth  recover ;  and 
after  he  which  was  found  tenant  disseises  the  plaintife,  he  shall 
not  have  a  redisseisin,  because  he  did  disseise  him  but  once  (a). 
F.N.B.  188.G.       De  eodem  tenemento,  saith  the  statute.     If  the  plaintife  be 

redisseised  of  parcell  of  the  tenement  formerly  recovered,  he 
shall  have  a  redisseisin. 
(Ant.  163.  »•)        If  tne  mesne  recovereth  (3)  a  rent  when  it  is  a  rent  service, 

and  after  the  rent  becommeth  a  rent  seek  by  surplusage,  and  + 
doth  redisseise  him  of  the  rent,  he  shall  have  a  redisseisin ;  for 
the  substance  of  the   rent  remaines,   though  the  quality  be 
altered  (4). 
[«]  a6  H.  6.  [*]  If  tenant  in  speciall  taile  recovereth  in  assise,  and  after 

tit.  Aid.  77.        becommeth  tenant  in  taile  after  possibility  of  issue  extinct,  and 

then  is  redisseised,  he  shall  have  a  redisseisin ;  for  albeit  the  state 

of  inheritance  be  altered,  yet  the  same  freehold  remaineth  (5). 

ft  E.  3.  tit.  If  *  man  recover  land  in  an  assise  of  novel  disseisin  where- 

Kerii»Misin,6.    unto  there  is  a  common  appendant  or  appurtenant,  and  after  is 

F.  N.B.  189.  P.  redisseised  of  the  common,  he  shall  have  a  redisseisin  of  the 

common,  for  it  was  tacitly  recovered  in  the  assise  (6). 

t  The  sense  seesns  to  require  that  the  passage  should  be  read  at  if  lord  Cake  had  used  the 
words,  *'  and  the  lord  doth  reduseue  him  of  the  rent,  the  me*ne  shall  have  a  redisseuin." 

Sect.  234. 

A  ND  memorandum,  that  this  name  assise  is  nomen  equivocum ;  for 
•"  sometimes  it  is  taken  for  ajurie ;  for  the  beginning  of  the  record  of 
an  assise  of  novel  disseisin  beginneth  thus:  assisa  venit  recognitura,  &c 
which  is  the  same  as  jurata  venit  recognitura.  And  the  reason  is,  for 
that  by  the  writ  of  assise  it  is  commanded  to  the  sherife  (il  est  command 
a  la  vicont),  qu&d  faceret  duodecim  liberos  &  legates  homines  de  vici- 
neto#,  &c.  videre  tenementum  illud,  et  nomina  lllorum  imbreviare,  et 
quod  summoneat  eos  per  bonos  summonitores,  qu6d  sint  coram  jus ti- 
ciariis,  &c.  parati  inde  facere  recognitionem,  &c.     And  because  that,  by 

such 

•  Jt  u  "  visineto"  in  an  edition  of  Littleton  in  1583  ;  but  here,  and  m  several  prior 
editions  of  Co.  Litt.  the  word  is  corrected  agreeably  to  lord  Coke's  remark  on  the  twpro- 
priety  of  spelling  it  with  an  s.    Vid.  potL  1 58.  b, 

actor,  but  only  in  conformity  to  the  Jaw,  which  will  not  suffer  the  wife  to  be 
sued  alone,  and  to  satisfy  the  damages.    Hob.  96. — [Note  27a.] 
(a)  See  post.  Sect.  278. 

(3)  Recovery  in  assise  must  be  understood. 

(4)  The  reason  is,  because  the  alteration  is  made  by  the  act  of  others, 
namely,  of  the  lord  paramount  and  tenant  paravail.  Ace.  4  Co.  9.  a.  and  b. 
in  Bevil's  case.    See  ant.  Sect.  23a.  post.  309.  b.  ant  152.  b.— [Note  373.] 

(5)  Ace  1 1  Co.  81 .  a.  in  Lewis  Bowles's  case. 

(6)  Other  instances  of  tacit  recovery  are  mentioned  ant.  fbl.  151.  a. 
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such  an  originally  avannell  by  force  of  the  same  writ  ought  to  be  returned, 
frc.  it  is  said  in  the  beginning  of  the  record  in  the  assize,  assisa  venit 
recognitura,  &c.  Also,  in  a  writ  of  right  (en  briefe  de  droit)  it  is  com- 
manly  said  that  the  tenant  may  put  himself e  on  God  and  the  great  assise. 
Also  there  is  a  writ  in  the  register,  which  is  called  a  writ  de  magna  assisa 
eligenda.  So  as  this  is  well  proved,  that  this  name  assise  sometimes  is 
taken  for  a  jury.  And  sometimes  it  is  taken  for  the  whole  writ  of  assise ; 
and  according  to  this  purpose  it  is  most  properly  fr  most  commonly  taken, 
as  an  assise  of  novel  disseisin  is  taken  for  the  whole  writ  of  assise  of 
novel  disseisin.  And  in  the  same  manner  an  assise  of  common  of  pasture 
is  taken  for  the  whole  writ  of  assise  of  common  of  pasture,  and  assise  of 
mortdauncester  is  taken  for  the  whole  writ  of  assise  0/ mortdauncester, 
and  assise  of  darreine  presentment  is  taken  for  the  whole  writ  of  darreine 
presentment.  But  it  seemes,  that  the  reason  why  such  writs  at  the  be- 
ginning were  called  assises  was,  for  that  by  every  such  writ  it  is  commanded 
to  the  sherife,  qufcd  summoneat  12,  which  is  as  much  to  say,  that  he  ought 
to  summon  a  jury.  And  sometime  assise  is  taken  for  an  ordinance,  to  wit, 
to  put  certaine  things  into  a  certaine  rule  and  disposition,  as  an  ordinance, 
which  is  called  (1)  +  assisa  panis  et  cervisiae. 


"JJ7QUIV0CUM"  (7)  For  the  better  understanding 
hereof,  of  these  there  be  two  kinds,  viz.  cequivocum 
cequivocans ;  aud  cequivocum  cequivocatum, 

JEquivocum  cequivocans  est  plurivocum,  polysemus,  a  word  of 
divers  several  significations. 

JEquivocum  cequivocatum  est  univocum,  that  is  to  say,  reduced 
to  a  certaine  signification.  As  here  in  Littletons  example,  assisa 
est  nomen  cequivocum  cequivocans ;  for  sometime  it  signifieth  a 
jury,  sometime  the  writ  of  assise,  and  sometime  an  ordinance 
or  statute.  Now  assise,  jurata  (8),  is  cequivocum  cequivocatum ; 
and  so  is  breve  de  assisa  noxce  disseisine,  and  assisa 

CI  5571  PffW**>  $c*     Even  as  cants  est  nomen  t&*  cequivocum  ; 
*J  cants  latrabilis,   canis  marinus,  cants   ccelestis,  sunt 
cequivoca  cequivocata. 

u  An  assise  of  novel  disseisin"      Note  [a],   there  be  foure  (*  Co.  7a) 
assises,  viz.  this  writ,  an  assise  of  mordancester,   or  darreine  W  Br*ctolJ?_ 
presentment,  and  of  utrum  (1).  B*L,  i^ 

fo.  105. 134.     F.N.  B.     Fleta, lib.  4.  ca.  5.  &c.     Mirr.  ca.  a.  sect.  13. 

"  Sherife  (vicont)?    Vide  Sect.  348,  verbo  (sherife).  (Ant  109.  b. 

Post.  168.  ft.) 

"  Quodjaciat  12  liberos  et  legates  homines  de  vicineto,  Sfc." 
[fl]  Albeit  the  words  of  the  writ  be  duodecim,  yet  by  ancient  [6]  1  H.  7.  «. 
course  the  sherife  must  return  (2)  34 ;  and  this  is  for  expedition 
of  justice :  for  if  1 2  should  onely  be  returned,  no  man  should 

have 

t  This  it  note  i .  «f  1 55.  b.  in  the  \&h  and  14th  editions. 


(1)  f  The  words  among  the  ancient  statutes  are  here  added  in  L.  &  M.  Rob. 
and  P. 

(7)  See  Hob.  303. 

(8)  Lord  Coke  means  "  taken  for  jurata" 

(1)  Juris  utrum. 

(2)  See  3G.2.  c.  25.  s.  8. 
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have  a  full  jury  appear,  or  be  iworn  in  respect  of  challenges, 
without  a  tales,  which  should  be  a  great  delay  of  tryals.  So 
as  in  this  case  usage  and  ancient  course  maketh  law.  And  it 
seemeth  to  me,  that  the  law  in  this  case  delighteth  herselfe  in 
the  number  of  12 ;  for  there  must  not  onely  be  is  jurors  (3) 
fr]Vid.ri.Com.  for  the  tryall  of  matters  of  fact,  [c]  but  12  judges  of  ancient 
id  proamiu.         time  for  tryall  of  matters  of  law  in  the  Exchequer  Chamber. 

Also  for  matters  of  state  there  were  in  ancient  time  twelve 

Counsellors  of  State.     He  that  wageth  his  law  must  have  eleven 

others  with  him,  wliich  thinke  he  says  true.     And  that  number 

Joshua,  4.  of  twelve  is  much  respected  tit  holy  wit,  as  19  apostles,  1 9  stones, 

Genet.  49.  x  s  tribes,  Spc. 

[d]g  E.4. 16.         [d]  He  that  is  of  a  jury,  must  be  liber  homo,  that  is,  not 

only  a  freeman  and  not  bond,  but  also  one  that  hath  such  free- 
dome  of  mind  as  he  stands  indifferent  as  he  stands  unsworne. 
Secondly,  he  must  bee  legalis.  And  by  the  law  every  juror, 
that  is  returned  for  the  tryall  of  any  issue  or  cause,  ought  to 
have  three  properties. 
(•)  Artie,  soper  (•)  £**  First,  he  ought  to  be  dwelling  most  neere  ["15571 
C«rt.  c*.  9.         to  the  place  where  the  question  is  moved  (2).  L  b    J 

ft*!?'*** ,?8,  Secondly,  he  ought  to  be  most  sufficient  both  for 

K  3-  3°'         understanding,  and  competencie  of  estate  (3). 
Vid.Sect  1  oft.        Thirdly,  he  ought  to  be  least  suspitious,  that  is,  to  be  indif- 
>93-  ferent  as  he  stands  unsworne :  and  then  he  is  accounted  in  law 

liber 

^__ |___m__«^*j_M_Hm^^—  m  ■ 1 m- — -w — T 1 ■ " ' -  _      _  .       r  -  r 

(3)  In  a  Coke  upon  Littleton  in  my  possession  there  is  the  following  mar- 
ginal note  on  the  necessity  of  having  1 2  jurors. — "  In  the  manor  of  Penryn 
"  Farrein,  in  Cornwall,  there  was  a  custome  to  try  an  issue  with  six  jurors ;  and 
"  this  custome  was  adjudged  no  good  custome,  as  Rolle  chiefe  justice  affirmed 
"  in  Mich,  terme  1652."  The  printed  books  also  furnish  two  cases  against  such 
a  custom ;  in  the  first  of  which  cases  Rolle  appears  to  have  argued  for  it,  and  to 
have  noticed  that  there  was  a  multitude  of  records  in  twenty  several  courts  in 
Cornwall  proving  its  prevalency.  See  Fredymock  v.  Perryman,  Cro.  Cha.  259. 
1  Ro.  Abr.  564.  and  Aike  et  Aimon  v.  Hunkin,  1  Sid.  233.  However,  in 
some  special  cases  the  jury  may  be  less  than  twelve ;  and  in  some  must  or  may 
be  more.— 1.  They  may  be  less. '  Thus  it  maybe  in  Wales  under  the  provision 
of  the  statute  of  34  &  35  H.  8.  concerning  Wales,  which  allows  of  six.  See 
34  &  35  H.  8.  c.  26.  s.  74.  Cro.  Cha.  259.  1  Sid.  233.  and  3  G.  2.  c.  25.  s.  9. 
So  also  it  is  in  some  special  cases  in  England,  as  6  or  8  in  inquiry  of  damages 
on  default,  and  in  inquiry  of  waste,  though  this  latter  has  been  questioned,  and 
even  denied.  Spelm.  Gloss,  voce  jurata.  Fitz.  N.  B.  107.  C.  Dune.  Trials 
per  Pais,  cap.  6.  1  Ventr.  113.  Finch.  Law,  400.  Further,  there  is  in  Glanvil 
a  writ  for  a  jury  of  8  to  inquire  into  the  age  where  infancy  is  alleged.  Glanv. 
lib.  13.  c.  14,  15,  16. — 2.  Instances,  in  which  the  law  allows  or  requires  more 
than  twelve,  are,  attaint,  in  which  there  must  be  24,  the  great  assize,  in  which 
there  must  be  16,  the  grand  jury  for  indictments,  which  usually  consists  of 
some  number  between  12  and  23,  and  writ  of  inquiry  of  waste,  in  which  13 
have  been  allowed.  Finch.  Law.  484.  Spelm.  Gloss,  voce  jurata.  2  Hal. 
Hist.  PL  C.  161.  and  Cro.  Cha.  414.— [Note  274.] 

(2)  See  post.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  now  become 
unnecessary  in  civil  cases,  the  4  An.  c.  16.  s.  6  &  7,  directing  that  in  them 
the  jury  shall  be  taken  from  the  body  of  the  county.  See  ant.  1 25.  a.  n.  2. 
and  a  learned  tract  by  the  late  Mr.  Serjeant  Wynne,  intituled,  a  Dissertation 
on  the  writ  de  non  ponendis  in  assists  et  jurat  is*  See  also  2  Inst.  447,  &  561. 
—{Note  275.] 

(3)  See  post.  156.  a. 
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liter  et  legalis  homo ;  otherwise  he  may  be  challenged,  and  not 

suffered  to  be  sworne  (4).  9  H.  6.  37. 

The  most  usual  triall  of  matters  of  fact  is  by  12  such  men ; 
for  ad  qucestionem  facti  non  respondent  judices ;  and  matters  in 
law  the  judges  ought  to  decide  and  discugse ;  for  ad  qucestionem  . 
juris  non  respondent  juratores  (5). 


(4)  Of  other  modes  of  trying  facts  besides  that  by  jury,  see  ant.  74.  a. 

(5)  This  decantatum,  as  lord  chief  justice  Vaughan  calls  it,  on  account  of  its 
frequency  in  the  books,  about  the  respective  provinces  of  judge  and  jury,  hath 
since  lord  Coke's  time  become  the  subject  of  very  heated  controversy,  espe- 
cially on  prosecutions  for  state  libels  ;  some  aiming  to  render  juries  wholly 
dependent  on  the  judge  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence.  On  the  trial  of  John  Lilburne  for 
treason,  in  1649,  high  words  passed  between  the  court  and  him,  in  consequence 
of  his  stating  to  the  jury  that  they  were  judges  both  of  law  and  fact,  and  citing 
passages  in  the  Coke  upon  Littleton  to  prove  it.  2  State  Tr.  4th  ed.  69,  and 
post.  2*28.  a.  In  the  case  of  Penn  and  Meade,  who  in  1670  were  indicted  for 
unlawfully  assembling  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
dict against  the  directions  of  the  court  in  point  of  law,  and  for  this  were  com- 
mitted to  prison.  But  the  commitment  was  questioned;  and,  on  a  habeas 
corpus  brought  in  the  court  of  common  pleas,  it  was  declared  illegal ;  lord  chief 
justice  Vaughan  distinguishing  himself  on  the  occasion  by  a  most  profound 
argument  in  favour  of  the  rights  of  a  jury.  Bu shell's  case,  1  Freem.  1 .  and 
Vaugh.  1 35.  However  the  contest  did  not  cease,  as  appears  by  sir  John 
Hawles's  famous  dialogue  between  a  barrister  and  a  juryman,  which  was  pub-' 
lished  in  1680,  to  assert  the  claims  of  the  latter  against  the  then  current  doc- 
trine decrying  their  authority.  Since  the  Revolution  also  many  cases  have 
occurred  in  which  there  has  been  much  debate  on  the  like  topic.  See  King  v. 
Poole,  in  Cas.  B.  R.  temp.  Hardwicke,  23.  Franklin's  case,  9  State  Tri.  275.' 
Peter  Zenger's,  ibid.  Owen's  case,  10  State  Tr.  p.  196  of  Append,  and  Wood- 
fall's  case,  5  Burr.  261,  By  attending  to  the  cases  before  referred  to  it  will  be' 
easy  to  trace  the  progress  of  this  controversy  on  the  limits  of  the  jury's  pro- 
vince. 

In  respect  to  my  own  ideas  on  this  subject,  they  are  at  present  to  this  effect.  , 
On  the  one  hand,  as  the  jury  may,  as  often  as  they  think  fit,  find  a  general 
verdict,  I  therefore  think  it  unquestionable  that  they  so  far  may  decide  upon 
the  law  as  well  as  fact,  such  a  verdict  necessarily  involving  both.  In  this 
I  have  the  authority  of  Littleton  himself,  who  hereafter  writes,  that  if  the 
inquest  will  take  upon  them  the  knowledge  of  the  law  upon  the  matter ,  they  may 
give  their  verdict  generally.     Post.  Sect.  368.  and  fol.  228. 

But  on  the  other  hand  I  think  it  seems  clear,  that  questions  of  law  generally 
and  more  properly  belong  to  the  judges  ;  and  that,  exclusively  of  the  fitness 
of  having  the  law  expounded  by  those  who  are  trained  to  the  knowledge  of 
it  by  long  study  and  practice,  this  appears  from  various  considerations.—' 
I.  If  the  parties  litigating  agree  in  their  facts,  the  cause  can  never  go  to  a  jury, 
but  is  tried  on  a  demurrer ;  it  being  a  rule,  and  I  believe  without  exception, 
that  issues  in  law  are  ever  determined  by  the  judges,  and  only  issues  of  fact 
are  tried  by  a  jury.  Ant.  71.  b. — II.  Even  when  an  issue  in  fact  is  joined, 
and  comes  before  a  jury  for  trial,  either  party,  by  demurring  to  evidence,  which 
includes  an  admission  of  the  fact  to  which  the  evidence  applies,  may  so  far 
draw  the  cause  from  the  cognizance  of  the  jury ;  for  in  that  case  the  law  is 
reserved  for  the  decision  of  the  court  from  which  the  issue  of  fact  comes,  and 
the  jury  is  either  discharged,  or  at  the  utmost  only  ascertains  the  damages. 
Ant.  72.  a.  Dougl.  Rep.  127. 213.  Buller's  Nisi  Pri.  2d  edit.  313. — III.  The 
jury  is  supposed  to  be  so  inadequate  to  finding  out  the  law,  that  it  is  incumbent 
upon  the  judge,  who  presides  at  the  trial,  to  inform  them  what  the  law  is : 

,  and, 
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[e]  Vid.  Artie.  ft]  For  the  institution  and  right  use  of  this  triall  by  ia  men, 

■operCart.aL9.  and  wherefore  other  countries  hare  them  not,  and  how  this  triall 

Fonesc.  ca.  95*  cxccu8  others,  see  Fortescue  at  large,  cap.  35,  Ac.  Sf  29.  [f]  And 

r/']*<jianri!.  in  ancient  time  they  were  ia  knights.    This  trial  of  the  feet 

hb.  a.  ca.  14, 15.    Bractoo,  0b.  3.  foL  1 16.  a. 

per 

and,  as  a  check  to  the  judge  in  the  discharge  of  this  duty,  either  party  may, 
under  the  statute  of  Westminster  the  ad.  c  31,  make  his  exception  in  writing 
to  the  judge's  direction,  and  enforce  its  being  made  a  part  or  the  record,  so 
as  afterwards  to  found  error  upon  it.  See  post,  a  Inst.  426.  Trials  per  Pais, 
8th  ed.  aaa.  466.  Case  of  Fabrigas  and  Mostyn  in  xi.  State  Trials.  Case  of 
Money  and  others  t>.  Leach,  3  Burr.  174a.  Boiler's  Law  of  Nig.  Pri.  ad  ed. 
315. — IV.  The  jury  is  ever  at  liberty  to  give  a  special  verdict,  the  nature  of 
which  is  to  find  the  facts  at  larpe,  and  leave  the  conclusion  of  law  to  the  judges 
of  the  court  from  which  the  issue  comes.  Formerly  indeed  it  was  doubted, 
whether  in  certain  cases,  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  verdict.  But  the  contrary  was 
settled  in  Downman's  case,  9  Co.  1 1 .  b.  and  the  rule  now  holds  both  in  criminal 
and  civil  cases  without  exception*  See  post.  227.  b.  Staunf.  PI.  C.  165.  a. 
Major Oneby's case,  a  L. Raym.  1494.— V.  Whilst  attaints,  which  still  subsist 
in  law,  were  in  use,  it  was  hazardous  in  a  jury  to  find  a  general  verdict  where 
the  case  was  doubtful,  and  they  were  apprised  of  it  by  the  judges ;  because  if 
they  mistook  the  law  they  were  in  danger  of  an  attaint.   Post.  aa8.a.  Hob.  337. 

Vaugh.  144.  a  Hal.  Hist.  PI.  C.  310.  Gilb.  Com.  PI.  ad  edition,  128 VI.  If 

the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the  law,  it  is  not 
binding  on  the  judges ;  but  they  have  a  right  to  control  the  verdict,  and  declare 
the  law  as  they  conceive  it  to  be.  At  least  this  is  the  language  of  some  most 
respectable  authorities.  Staunf.  PI.  C.  165.  a.  Plowd.  1 14.  a.  b.  4  Co.  4a.  b. 
Hal.  Hist.  PI.  C.  v.  1.  p.  471.476,477.  and  v.  a.  p.  30a.— - VII.  The  courts  have 
long;  exercised  the  power  of  granting  new  trials  in  civil  cases  where  the  jury 
find  against  that  which  the  judge  trying  the  cause,  or  the  court  at  large,  holds 
to  be  Taw,  or  where  the  jury  find  a  general  verdict,  and  the  court  conceives 
that  on  account  of  difficulty  of  law  there  ought  to  have  been  a  special  one. 
King  v.  Poole,  Cas.  B.  R.  temp.  Hardwicke,  a6.  Though  too  in  criminal  and 
penal  cases  the  judges  do  not  claim  such  a  discretion  against  persons  acquitted, 
the  reason  I  presume  is  in  respect  of  the  rule  that  nemo  bis  punitur  out  vexaiur 

Ceodem  delicto,  or  the  hardship  which  would  arise  from  allowing  a  person  to 
twice  put  in  jeopardy  for  one  offence ;  and  if  this  be  so,  it  only  shows  that 
on  that  account  an  exception  is  made  to  a  general  rule.  4  Blackst.  8th  ed.  361 . 
a  L.  Raym.  1585.  a  Stra.  899.  4  Co.  40.  a.  and  Wingate's  Maxims,  695. 
But  see  6  T.  R.  638,  where  the  rule  laid  down  is,  that  in  crimes  above  mis- 
demeanor there  can  be  no  new  trial  at  all,  but  that  in  misdemeanor  it  may  be 
granted  to  examine  again  in  either  guilt  or  innocence. 

Upon  the  whole,  as  my  mind  is  affected  with  this  interesting  subject,  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  questions  of  law 
is  entrusted  to  the  judges ;  that  in  a  jury  it  is  only  incidental ;  that  in  the 
exercise  of  this  incidental  right  the  latter  are  not  only  placed  under  the  super- 
intendence of  the  former,  but  are  in  some  degree  controllable  by  them ;  and 
therefore  that  in  all  points  of  law  arising  on  a  trial,  juries  ought  to  show  the 
most  respectful  deference  to  the  advice  and  recommendation  of  judges.  In 
favour  or  this  conclusion  the  conduct  of  juries  bears  ample  testimony ;  for  to 
their  honour  it  should  be  remembered,  that  the  examples  of  their  resisting 
the  advice  of  a  judge  in  points  of  law  are  rare,  except  where  they  have  been 

Crovoked  into  such  an  opposition  by  the  grossness  of  his  own  misconduct,  or 
etrayed  into  an  unjust  suspicion  of  his  integrity  by  the  misrepresentation  and 
ill  practice  of  others.  In  civil  cases,  particularly  where  the  title  to  real  property 
is  in  question,  juries  almost  universally  find  a  special  verdict  as  often  as  the 

judge 
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per  duodecim  liberos  et  legates  homines  is  very  ancient :  for  heare 

what  the  law  was  before  the  conquest,    [g]  In  singulis  centuriis  j>]  Lamb.  verb. 

comitia  sunto,  atque  liber*  conditionis  vtri  duodeni  /state  stupe-  Ceuturia. 

riores  una  cum  pr&posito  sacra  tenentes  juranto,  fyc.     Nay  the 

tryall,  in  some  cases,  per  medietatem  lingua,  (as  we  speake)  was 

as  ancient*     [k]  Viri  duodeni  jure  consult^  Anglus  sex,  Wallice   [»]  Lamb.  fol. 

totidem  Anglis  et  WaUis  jus  dicunto;  and  of  ancient  time  it  91,  3* 

was  called  duodecimvirale  judicium  (6). 

Now  seeing  we  are  justly  occasioned,  and  the  rather  for  the 
(fyc.)  herein,  to  speak  of  a  challenge  to  jurors,  to  make  the 
studious  reader  capable  of  the  understanding  of  the  bookes  of 
law  concerning  this  matter,  it  shall  be  necessary  to  say  some- 
what of  challenges  ;  and,  first,  what  a  challenge  is. 

Challenge  is  a  word  common  as  well  to  the  English  as  to  the 
French,  and  sometimes  signifieth  to  claime,  and  the  Latine  word 
is  vendicare;  sometime  in  respect  of  revenge  to  challenge  into  the 
field,  and  then  it  is  called  in  Latine  vindicate  or  provocate;  some* 
time  in  respect  of  partiality  or  insufficiency,  to  challengein  court 
persons  returned  on  a  jury.  And  seeing  there  is  no  proper  Latin 
word  to  signify  this  particular  kind  of  challenge,  they  have  framed 
a  word  anciently  written,  [a]  chalumniare,  and  columpniare9  and  [a]  W.  a.  ca.  39. 
calumpniare,  and  now  written  calumniate ;  and  hath  no  affinity   Vid.  stou  de 
with  tiie  verbe  calumnior,  or  calumniay  which  is  derived  of  that,  [*  „  *• , .     . 
tor  that  is  of  a  quite  other  sense,  signifying  a  raise  accuser,  and  aiu|j9,    f|ehl> 
in  that  sense  [b]  Bracton  useth  calumniator  to  be  a  false  accuser ;  lib.  1.  cap.  3a. 
but  it  is  derived  of  the  old  word  caloir  or  chaloir,  which  in  one  Britton,  fo.6.a. 
signification  is  to  care  for  or  foresee.    And  for  that  to  challenge   "* B*  l  *!*' & 
jurors  is  the  meane  to  care  for  or  foresee,  that  an  indifferent  trial!  f  M4Bract.  Hb!^! 
be  had,  it  is  called  calumniate,  to  challenge,  that  is,  to  except  ibl.  137.  * 
against  them  that  are  returned  to  be  jurors ;  and  this  is  his  pro-  [c]  Bract,  lib.  4. 
per  signification,    [c]  But  sometimes  a  summons,  sommonitio  is  (j^jW-  Vet. 
1        *  LJ  said  N-B-fo1'76- 


judge  recommends  their  so  doing ;  and  though  in  criminal  cases  special  verdicts 
are  not  frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from  the 
nature  of  criminal  causes,  which  generally  depend  more  upon  the  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  any  small  merit  in  this  arrangement, 
that  in  consequence  of  it  every  person  accused  of  a  crime  is  enabled  hy  the 
general  plea  of  not  guilty  to  have  the  benefit  of  a  trial,  in  which  the  judge  and 
jury  are  a  check  upon  each  other ;  and  that  this  benefit  may  be  always  enjoyed, 
except  in  such  small  offences  as  are  left  to  the  summary  jurisdiction  of  a  jus- 
tice of  the  peace ;  which  exception,  from  the  necessity  of  the  times,  is  continu- 
ally increasing,  but  which  however  cannot  be  too  cautiously  extended  to  new 
objects. — Thus  considered,  the  distinction  between  the  office  of  judge  and  jury 
seems  to  claim  our  utmost  respect.  May  this  wise  distribution  of  power  be- 
tween the  two  long  continue  to  flourish,  unspoiled,  either  by  the  proud  en- 
croachment of  ill-designing  judges,  or  the  wild  presumption  of  licentious  juries. 

It  would  be  wrong  to  conclude  this  note  without  referring  the  reader  to 
the  very  forcible  reasoning  on  the  same  subject,  in  a  modern  work,  which 
contains  much  general  legal  instruction  elegantly  conveyed.  See  "  Runomus, 
(by  Wynne)  or  Dialogues  concerning  the  Law  and  Constitution  of  England," 
vol.  2. — See  further  Rep.  temp.  Hardw.  98.  st.  33  G.  3.  c.  6o^-{Note 
«76.] 

(6)  See  further  on  the  origin  of  English  juries,  Spelm.  Gloss,  voc  jurata, 
Dissertat.  Epistolar.  in  Ling.  Septentrion.  Thesaur.  Hickes.  Stiernh.  de  jure 
Sueon.  et  Goth,  yetust.  lib.  1.  c,  3,  and  Dr.  Pettingal'g  Enquiry  into  the  Use 
and  Practice  of  Juries  amongst  the  Greeks  and  Romans. — [Note  376*.] 
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said  to  be  calumniate^  and  a  count  to  be  w  dial-  p]  5(3  H 
lenged,  but  this  is  improperly.     And  forasmuch  as  I  J 

mens  lives,  fames,  lands  and  goods,  are  to  be  tryed  *-  ' 
by  jurors,  it  is  most  necessary,  that  they  be  omni  exception*  ma- 
jores ;  and  therefore  I  will  handle  this  matter  the  more  largely, 
A  challenge  to  jurors  is  twofold,  either  to  the  array,  or  to  the 
polls :  to  the  array  of  the  principall  pannell,  and  to  the  array 
of  the  tales.  And  herein  you  shall  understand,  that  the  jurors 
names  are  ranked  in  the  pannel  one  under  another ;  which  order 
or  ranking  the  jurie  is  called  die  array,  and  the  verbe,  to  array 
the  jurie ;  and  so  we  say  in  common  speech,  battaiU  array  for 
the  order  of  the  battaile.  And  this  array  we  call  arraiamentuin, 
and  to  make  the  array  arraiare,  derived  of  the  French  word 
arroier ;  so  as  to  challenge  the  array  of  the  pannell  is  at  once 
to  challenge  or  except  against  all  the  persons  so  arrayed  or  im- 
pannelled,  in  respect  of  the  partialitie  or  default  of  the  sherife, 
coroner,  or  other  officer  that  made  the  returne. 

And  it  is  to  be  knowne,  that  there  is  a  principall  cause  of 
challenge  to  the  array,  and  a  challenge  to  the  favour. 

Principall,  in  respect  of  partialitie.  As  first,  if  the  sherife,  or 
f«]  1  a  Am.  36.  other  officers  be  of  fa]  kindred,  or  affinitie  ( 1 ),  to  the  plaintife  or 
•6  Am.  31 .  defendant,  if  the  affinitie  (2)  continue  [b].  Secondly,  if  any  one 
?i  Am  7**  or  more  °f  the  )ur^e  b*  returned  at  the  denomination  of  the 
39  Am.  a!  partie,  plaintife  or  defendant,  the  whole  array  shall  be  quashed. 

33  £.  4.  a.  So  it  is  if  the  sherife  returne  any  one,  that  he  be  more  favour- 
is  £.  3.  able  to  the  one  than  the  other,  all  the  array  shall  be  quashed. 
^r1  '  '4  b.  W  Thirdly,  if  the  plaintife  or  defendant  have  an  action  of  bat- 
3  H.  7?  s.6  te"e  again**  the  sherife,  or  the  sherife  against  either  partie,  this 
PI.  Com.  73.  is  a  good  cause  of  challenge.  So  if  the  plaintife  or  defendant 
i6  H.  7.  9.        have  an  action  of  debt  against  the  sherife ;  (but  otherwise  it  is  if 

7  £u6'j?>er' 7*'  the  sherife  have  an  action  of  debt  against  either  partie)  or  if  the 
ChalL  1  so.  sherife  have  parcell  of  the  land  depending  upon  the  same  title  [d] ; 
(Plowd.  435.  or  if  the  sherife,  or  his  bailife  which  returned  the  jurie,  be  under 
a  Ro.  Abr.638.)  the  distresse  of  either  partie ;  or  if  the  sherife  or  his  bailife  be 
[6]  at  £.4.  74.  either  of  counsell,  attorney,  officer  in  fee  or  of  robes,  or  servant 
4<  E  3  *  °^  e'tner  partie,  gossip  or  arbitrator  in  the  same  matter,  and 
9*  E.  3.  la.  treated  thereof,  [e]  And  where  a  subject  may  challenge  the 
9  E.  4.  46.         array  for  unindifFerencie,  there  the  king  being  a  partie  may  also 

8  H.  5.  5.  challenge  for  the  same  cause,  as  for  kindred,  or  that  he  hath 
38  Am.  aa.  part  0f  t^e  ]an(]f  or  the  like :  and  where  the  array  shall  be  chal- 
Chali  OQ.           lenged  against  the  king,  you  shall  reade  in  our  bookes. 

(a  Ro.  Abr.  640.  Dy.  319.)  [c]  1 1  H.  4.  a6.  aa  E.  4.  1.  38  E.  3.  35.  38  H.  6.  6. 
(Mo.  3.)  [d]  14  E.3,  5.0138.  44  Am,  33.  33  E.  4.1.  3H.6.  39.  15H.  7.  9.  b. 
37  Am.  38.    7  H.  7.  10.     30  Am.  56.  aa.    ao  H.  6.  34.     33  Am.  it.    45  Am.  1. 

9  Am  8.    8  Ass.  33.   7  E.  3. 56.   3 1  H.  7.  38.   a  H.  4. 13.   44  E.  3.  43.  ao  H.  6.  30. 

^.  3«  38. 


44  Ass.  18.   3  H.  6.  34.    17  E.  3.  Chiill.  168.   4  E.  4.  1 1.     [e]  4  H.  7.   44  E.  3.  31 
38  Am.  19.    33  E.  4.  CbaU.  63.    Staunf.  163.  c. 


B7 


(1 )  In  the  case  of  Mounson  and  West,  1  Leon  88,  it  was  argued,  that  affinity 
was  a  challenge  to  the  favour  only :  and  to  this  two  judges  inclined  at  first ; 
but  after  time  taken  to  consider  the  point,  it  was  adjudged  to  be  a  principal 
challenge  by  three  judges,  the  fourth  hesitating. — [Note  277.] 

(2)  Having  issue  living  by  the  wife,  though  she  is  dead,  is  sufficient  to  con- 
tinue the  husband's  affinity.  Nor  is  it  necessary  that  the  issue  should  be 
inheritable  to  the  land,  where  land  is  the  subject  of  the  action.  Both  of  these 
positions  I  infer  from  the  case  of  Mounson  and  West  before  cited  from  1  Leon. 
88_[Note  278.] 
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Lf]  By  default  of  the  sherife,  as  when  the  array t>f  a  pannell  [/]  39  A*s.  a, 
is  returned  by  a  bailife  of  a  franchise,  and  the  sherife  returne  it   !7  *••  3«  5<>. 
as  of  himselfe,  this  shall  be  quashed,  because  the  partie  should  «o  Am  5' 
lose  his  challenges.     But  if  a  sherife  returne  a  jurie  within  a  8  Ass.  3. 
libertie,  this  is  good,  and  the  lord  of  the  franchise  is  driven  to 
his  remedy  against  him. 

If  a  peere  of  the  realme  or  lord  of  parliament  be  demandant 
or  plaintife,  tenant  or  defendant,  there  must  a  knight  be  returned 
of  his  jurie,  be  he  lord  spirituall  or  temporall,  or  else  the  array 
may  be  quashed  [g] :  but  if  he  be  returned,  although  he  appeare  [g]  13  E.  3. 
not,  yet  the  jurie  may  be  taken  of  the  residue.  And  if  others  be  Chall.  1 15.  Br. 
joyned  with  the  lord  of  parliament,  yet  if  there  be  no  knight  E»4»cst,  100. 
returned,  the  array  shall  be  quashed  against  all.    [A]  So  in  an  pCo'  54# 
attaint  there  ought  to  be  a  knight  returned  of  the  jurie  (3).         RuXncfs  cLr. 

Plo.C01n.117.    37  H.  8. 92.    4  El.Dier,ao8.     8  Eliz.  Di.  246.     14EI1Z.  Dier,  318. 
l o  EJiz.  Dier,  265.  b.    ( 1  Leon.  5.    2  Ro.  Abr.  636.)        [A]  1 7  E.  a.  Attaint,  69. 

[/]  And  when  the  king  is  partie,  as  in  travers  of  an  office,  he  [0  3*  E.  4. 

that  traverseth  may  challenge  the  array,  as  hereafter  in  this  *'*•  c^p.6J!; 

Section  shall  appeare ;  and  so  it  is  in  case  of  life  ;  and  likewise  jia^s*  6  D     " 

the  king  may  challenge  the  array :  and  this  shall  be  tried  by  4  h.  7.  8. 

triors  according  to  the  usual  course,    [k]  The  array  challenged  44  E.  3.  38. 

on  both  sides  shall  be  quashed.  (aR0.Abr.645.) 

\t]  And  if  two  estrangers  make  a  pannell,  and  not  in  favour-  [S8  ?'  \  aa# 

able  manner  for  the  one  partie  or  the  other,  and  the  sherife  m  g  rJ  £ 

returnes  the  same,  the  array  was  challenged  for  this  cause,  and  chall.  102!. 

adjudged  good.  13  E.  3. 

[m]  If  the  bailife  of  a  libertie  returne  any  out  of  his  franchise,  ^id.  l0j*» 

the  array  shall  be  quashed,  as  an  array  returned  by  one  that  ftij^io^it. 

hath  no  franchise,  shall  be  quashed.  32  a&s.  6. ' 

Challenge  to  the  array  for  favour,     [n]  He,  that  takelh  this,  38  Ass.  13. 

must  shew  in  certaine  the  name  of  him  that  made  it,  and  in  whose  M  34  H.  6. 

time,  and  all  in  certainety.     This  kinde  of  challenge,  being  no  i^ij""  ^' 

principall  challenge,  must  be  left  to  the  discretion  and  consci-  27 £*'  20a" 

ence  of  the  triors.     As  if  the  plaintife  or  defendant  be  tenant  2a  E.  3.  12. 


it  to  triall.    So  affinitie  betweene  the  son  of  the  sherife  and  the  20  H.  6.  38. 

daughter  of  the  partie,  or  2  converso,  or  the  like,  is  no  principall  no  E.  4.  a. 

challenge,  but  to  the  favour;  but  if  the  sherife  marrie  the  !**••  ^ 

daughter  of  either  partie,  or  e  converso,  this  (as  hath  been  said)  Chal1'  6a* 

is  a  principall  challenge,  or  the  like.    [0]  But  where  the  king  is  To]  a*  E.  4. 

partie,  one  shall  not  challenge  the  array  for  favour,  &c.  because  Chall.  63. 

in  respect  of  his  allegiance  he  ought  to  favour  the  king  more  (4).  4  H-  7-  8« 

But 


(3)  By  the  statute  of  Geo.  II.  no  challenge  can  now  be  taken  to  any  panel 
for  want  of  a  knight  in  it.  See  18  G.  2.  c.  18.  s.  4.  This  provision  is  made 
in  general  terms ;  but  the  recital,  which  precedes  it,  is  confined  to  the  incon- 
veniencies  of  such  challenges  where  peers  are  parties. — [Note  279] 

(4)  Ace.  Keilw.  102.  a.  But  lord  Coke  is  of  a  different  opinion ;  for  he 
expressly  allows  challenges  fox  favour  to  prisoners  in  treason  and  felony,  and 
consequently  so  far  against  the  king.  2  Hal.  Hist.  PI.  C.  271.  Though,  too, 
lord  Coke's  doctrine  should  be  admitted,  the  reason  he  gives  for  it,  which  is 
almost  in  the  words  of  the  case  of  22  E.  4,  cited  in  the  margin  from  Fitzher- 
bert's  Abridgment,  seems  rather  unsatisfactor) .    But  a  better  principle  to 

Vol.  I.  R  r  found 


156.a.  156.b.]  Of  Rents.      L.2.  C.12.  Sect.234. 

But  if  the  sherife  be  a  vadelect  of  the  crowne,  or  other  meniall 
servant  of  the  king,  there  the  challenge  is  good  (5).  And  like- 
wise the  king  may  challenge  the  array  for  favour. 

Note,  upon  that  which  hath  been  said  it  appeareth,  that  the 
challenge  to  the  array  is  in  respect  of  the  cause  of  unindHferencie 
or  default  in  the  sherife  or  other  officer  that  made  the 
•^  returne,  and  not  in  respect  of  the  persons  returned  [~1 5671 
where  there  is  no  unindifferencie  or  default  in  the  [_  b.  J 
sherife,  &c.  for  if  the  challenge  to  the  array  be  found 
against  the  partie  that  takes  it,  yet  he  shall  have  his  particular 
challenge  to  the  polls  (1).  jn 


found  the  rule  upon  was  not  unobvious;  namely,  that  from  the  extensive 
variety  of  the  king's  connections  with  his  subjects  through  tenures  and  offices, 
if  favour  to  him  was  to  prevail  as  an  exception  to  a  juror,  it  might  lead  to  an 
infinitude  of  objections,  and  so  operate  as  a  serious  obstruction  to  justice  in 
suits  in  which  he  is  a  party— [Note  280.] 

(5)  Lord  Coke  having  immediately  before  expressed,  that  the  array  shall 
not  be  challenged  for  favour  against  the  king,  he  must  be  here  understood  to 
consider  being  a  vaaelet  or  other  menial  servant  of  the  crown,  as  a  principal 
challenge  to  trie  array;  for  otherwise  he  would  be  inconsistent ;  unless,  indeed, 
he  is  supposed  in  the  first  instance  to  state  a  general  rule,  and  in  the  second 
an  exception  to  it,  which,  as  his  words  are,  would  be  a  strained  construction. 
It  is  also  strong  evidence  of  lord  Cokes  intending  to  give  this  challenge  to  the 
array  as  a  principal  one,  that  he  elsewhere  represents  being  a  servant  of  either 
party^  where  the  suit  is  between  subjects,  as  a  principal  challenge  both  to  the 
array  and  to  the  polls.  See  supra,  and  also  post.  157.  b.  However,  lord  Hale 
will  not  allow  this  sort  of  exception  to  a  juror  to  be  more  than  a  challenge  to 
the  favour  in  trials  for  treason  or  felony ;  citing  for  authority  from  Fitzherbert's 
Abridgment  a  case  in  3  H.  6,  which  is  a  decision  in  point  by  the  whole  court; 
to  which  may  be  added  the  dictum  in  the  Year-Book  of  4  H.  7.  3.  Also  the 
practice  since  lord  Hale's  time  seems  to  have  accorded  with  his  doctrine,  there 
being  subsequent  instances  in  print  in  which  such  an  exception  when  taken  to 
the  polls  has  been  disallowed,  out  not  one  I  believe  of  its  being  received.  The 
instances  of  disallowing  the  exception  as  a  principal  challenge,  to  which  I  shall 
refer,  are  Mr.  Hampden's  trial  in  the  king's  bench,  Hill.  36  Ch.  2.  for  a  mis- 
demeanor, and  sir  William  Parkyns's  at  the  Old  Bailey  in  1695  for  high  treason. 
See  State  Tr.  4th  ed.  v.  3.  p.  825,  and  v.  4.  p.  633.  In  the  former  the  point 
was  sharply  argued  on  challenges  by  Mr.  Hampden  of  two  jurors  for  having 
offices  in  the  king's  forest ;  and  as  the  counsel  for  Mr.  Hampden  relied  on 
lord  Coke,  and  on  Itolle's  Abridgment  of  the  case  of  22  £.  4,  here  cited  by 
lord  Coke  in  the  margin,  as  the  ground  of  his  doctrine,  so  the  court  adjudged 
against  the  exception  as  a  principal  challenge  on  the  authority  of  the  case  of 
3  H.  6.  cited  by  lord  Hale.  In  the  latter  sir  William  Parkyns  challenged  two 
for  being  servants  of  the  king ;  but  was  informed  by  lord  Holt  that  it  was  no 
cause  of  challenge.  The  first  of  these  instances  was  a  direct  adjudication  ;  but, 
however,  it  loses  part  of  its  weight,  in  consequence  of  having  occurred  in  an  ill 
time,  whilst  lord  Jefferies  presided  in  the  king's  bench,  and  of  being  accompanied 
with  ungracious  and  unbecoming  language  from  him  in  respect  to  both  Coke 
and  Rolle.  The  second  was  rather  an  extra-judicial  opinion ;  because  the 
counsel  for  the  crown  consented  to  put  by  the  jurors  objected  to  on  the  ground 
of  being  king's  servants,  unless  there  should  be  a  defect  of  other  jurors,  which 
did  not  happen.  But  lord  Holt  declared  against  the  challenge  in  the  most 
absolute  and  unreserved  terms,  as  if  it  would  not  bear  arguing.— -[Note  281.] 

(1)  Nota,  on  wit  of  right  the  panel  returned  by  the  four  knights  shall  not  be 
challenged,  bi&  challenge  ought  to  be  taken  before  the  four  knights  before  the 

panel 
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In  some  cases  a  challenge  may  be  had  to  the  polls,  and  in 
some  cases  not  at  all.  Challenge  to  the  polls  is  a  challenge  to 
the  particular  persons ;  and  these  be  of  mure  kinds,  that  is  to 
say,  peremptorie,  principally  which  induce  favour,  and  for 
default  of  hundredors. 

[p]  Peremptorie.    This  is  so  called,  because  he  may  chal-  [p]  i  H.  5. 
lenge  peremptorily  upon  his  owne  dislike,  without  shewing  of  Chal.  16a. 
any  cause ;  and  this  onely  is  in  case  of  treason  or  felonie,  in  ?/v>5' 7* 
favoremvit*.    And  by  the  common  law  the  prisoner,  upon  an   !^^73%. 
endictraent  or  appeale,  might  challenge  thirtie-five,  which  was  Doct.  &  Stud. 
under  the  number  of  three  juries.     But  now  by  the  statute  of  '•*>.*. 
42  H.  8.  the  number  is  reduced  to  twentie  in  petite  treason,  FMtesc.cap.a7. 
murder,  and  felonie ;  and  in  case  of  high  treason,  and  misprision  j*  pj  *"  *' 
of  high  treason,  it  was  taken  away  by  the  statute  of  33  H.  8.  3a  h.6.  a6. 
but  now  by  the  statute  of  1  &  2  Phil.  &  Marie,  the  common  law  17  Ass.  6. 
is  revived.    For  any  treason,  the  prisoner  shall  have  his  chal-  37  H.  6.  8/ 
lenge  to  the  number  of  thirtie  (a)  five ;  and  so  it  hath  beene  **  JJ#  jj*  <jjf/4* 
resolved  *  by  the  justices  upon  conference  betweene  them  in  cbal.Br.  317. 
the  case  of  sir  Walter  Raleigh  and  George  Brookes.    But  all  33  H.  8.  ca.  23. 
this  is  to  be  understood  when  any  subject  that  is  not  a  peere  of  1  &  a  P.  &  M. 
the  realme,  is  arraigned  for  treason  or  felonie.    But  if  he  be  a  cn< ' 0a      6 
lord  of  parliament  and  a  peere  of  the  realme,  and  is  to  be  tryed  *J  H'   "  *4* 
by  his  peeres,  he  shall  not  challenge  any  of  his  peeres  at  all ;  Staunf.  Pi.  Cor. 
for  they  are  not  sworne  as  other  jurors  be,  but  finde  the  partie  137*  138- 
guiltie  or  not  guiltie  upon  their  faith  or  allegiance  to  the  king,  ft  J.1.1?*' V7'i 
and  they  are  judges  of  the  fact,  and  every  of  them  doth  sepa-        l    *  Ja' 
rately  gwe  his  judgement,  beginning  at  the  lowest.   But  a  sub-  9  E-  4«  *7« 
ject  under  the  degree  of  nobilitie  may  in  case  of  treason  or 
felonie  challenge  for  just  cause  as  many  as  he  can,  as  shall  be 
said  hereafter.    In  an  appeale  of  death  against  divers,  they 
pleade  not  guiltie,  and  one  ioynt  venire  facias  is  awarded ;  if 
one  challenge  peremptorily,  he  shall  be  drawne  against  all  (3). 
Otherwise  it  is  of  several  venire  Jac. 

Note,  that  at  the  common  law  before  the  statute  of  33  £.  1 . 
the  king  might  have  challenged  peremptorily  without  shewing  0  Vent*  3°9-) 
cause,  but  only  that  they  were  not  good  for  the  king,  and  with- 
out being  limited  to  any  number.    But  this  was  mischievous  to 
the  subject,  tending  to  infinite  delayes  and  danger.   And  there- 
fore it  is  enacted,  [q]  quod  de  aetero  licet  pro  domino  rege  dicatur,  (0.33  E.  1. 
quod  jurat  ores,  fyc.  non  sunt  boni  pro  rege;  non  propter  hoc  re*  X\v^\tiJriL\i%. 
maneant  inquisitionesy  fyc.  sed  assignent  certain  causam  calumnue  staunf.  PI.  Cor. 
sua,  Sfc.  whereby  the  king  is  now  restrained  (4).  16a. 

Principall ;  so  called,  because  if  it  be  found  true,  it  standeth 
sufficient  of  itselfe  without  leaving  any  thing  to  the  conscience 
or  discretion  of  the  triors.    Of  a  principall  cause  of  challenge 

to 
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panel  made.    H.  30  El.  B.  R.  Pigott  and  Clarke.    Hal.  MSS— See  ace.  post. 
158.  a.  294.  a.  Mo.  67.  and  Gouldsb.  23. — [Note  281  *.] 
.    (2)  Agreed  ace.  in  petty  treason  in  Swan's  case,  Fost.  107. 

(3)  Adj.  ace.  Plowd.  100. 

(4)  But  according  to  the  construction  made  of  this  statute  or  ordinance  the 
king  is  not  bound  to  show  cause  of  challenge  till  all  the  panel  is  called  over, 
and  not  then  unless  from  challenges,  or  otherwise,  the  jury  is  incomplete. 
See  State  Tri.  4th  ed.  v.  3.  p.  468.  v.  4.  p.  423.  v.  5.  p.  195.  See  further  on 
this  point  sir  John  Hawles's  Remarks  on  Trials,  in  State  Tri.  4th  ed.  v.  3. 
p.  109.— [Note  282.] 
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to  the  array,  we  have  said  somewhat  already.  Now  it  followeth 
with  like  brevitie  to  speake  of  principal!  challenges  to  the  polles, 
(that  is)  severally  to  the  persons  returned. 

Principall  challenges  to  the  poll  may  be  reduced  to  fbure 
heads ;  first,  propter  honoris  respectum,  for  respect  of  honour  : 
secondly,  propter  defectum,  for  want  or  default  2  thirdly,  propter 
affectum,  tor  affection  or  partialitie  :  fourthly,  propter  delictum, 
for  crime  or  delict. 

6  Co.  59,  53.  I.  Propter  honoris  respectumf  as  any  peere  of  the  realme,  or 
^oq"tc*Je  de  lord  of  parliament,  as  a  baron,  viscount,  earle,  marquesse,  and 
4gUtE  "  *  "**'  duke :  tor  these  in  respect  of  honour  and  nobilitie,  are  not  to  be 
48  Ass.  0.  *  sworne  on  juries  ;  and  if  neither  partie  will  challenge  him,  he 
35  H.  6.  46.  may  challenge  himselfe ;  for  by  Magna  Charta  it  is  provided, 
F*  k  *r  **ft  9U  nec  ^P6?  eum  ^imuSf  nee  super  eum  mittemus,  nisi  per  legale 
D  E.  &  166  judicium  parium  suorum,  ant  per  legem  terra.  Now  the  common 
Rrgist.  179. '  l*w  hath  divided  all  the  subjects  into  lords  of  parliament,  and 
(1  Sid.  977.)     into  the  commons  of  the  realme.    The  peers  of  the  realme  are 

divided  into  barons,  viscounts,  earles,  marquesses,  and  dukes. 
The  commons  are  divided  into  knights,  esquires,  gentlemen, 
citizens,  yeomen,  and  burgesses.  And  in  judgement  of  law  any 
of  the  said  degrees  of  nobilitie  are  peers  to  another.  As  if  an 
earle,  marquesse,  or  duke,  be  to  be  tried  for  treason  or  felonie, 
a  baron  or  any  other  degree  of  nobilitie  is  his  peere.  In  like 
manner,  a  knight,  esquire,  &c.  shall  be  tried  per  pares ;  and  that 
is  by  any  of  the  commons,  as  gentlemen,  citizens,  yeomen,  or 
burgesses ;  so  as  when  any  of  the  commons  is  to  have  a  tryall 
either  at  the  king's  suit,  or  betweene  partie  and  partie,  a  peere 
of  the  realme  shall  not  be  impannelled  in  any  case. 
II.  Propter  defectum. 
M  7  Co.  18.  l.  Patrice,  [a]  as  aliens  borne. 

Calvin's  cue.  3.  Libertatis,  [b]  as  villeins  or  bondmen,  and  so  a  champion 
MH^tb.    must  be  a  freeman. 

[b]  Bract,  fbl.  3*  Annul  census,  t.  e.  liberi  tenements  [c]  First,  what  yearely 
1 85.  Brit.  fo.  freehold  a  juror  ought  to  have  that  passeth  upon  triall  of  the  lire 
136*  Flet.li.4.  of  a  man,  or  in  a  plea  reall,  or  in  a  plea  personall,  where  the 
*Tif  6  6A"*a8,  debt  or  damage  in  the  declaration  amounteth  to  fortie  markes, 

9  E,Vi&b.  V*de  Sect.  404.  (5)  *  Secondly,  this  freehold  must  be  in  his 
si  H.  6.  so.'      owne  right,  in  fee  simple,  fee  taile,  for  terme  of  his  owne  life,  or 

10  H.  7.  so.  for  another  man's  life,  although  it  be  upon  condition,  or  in  the 
W  Vid*^ect*  right  of  his  wife,  out  of  ancient  demesne,  for  freehold  within 
*7Au.  I*9'  mcient  demesne  will  not  serve.    But  if  the  debt  or         ^ 

4  H  6.  98.        damage  *3*  amounteth  not  to  fortie  marks,  any  free-  ri57»~l 

9  H.  5.  5.  hold  sufficeth.     [rf]  Thirdly,  he  must  have  freehold  [_    a.    J 

10  H.  6, 7, 8. 18.  in  that  countie  where  the  cause  of  the  action  ariseth ; 

?o  H.77.l"i  4  ?nd  tho1^1  he  nat n  in  another,  it  sufficeth  not  ( 1 ).  [e]  Fourthly, 
iQ  h!  6.  9.        &  *fter  h18  returne  he  selleth  away  his  land,  or  ifcesty  que  vie 

7  H.  6.  95.  40.  44.  is  £.4. 13.  3  H.  4.  4.  (See  the  statutes  of  93  H.  8.  13.  and 
4  &  5  W.  &  M.  94.)  •  9  H.  6,  Clial.  97.  9  H.  7.  1.  (9  Ro.  Abr.  647. 
Tost.  97a.  Fortesc.  56. 69.  a.)  [d]  19  H.  6.  9.  17  Ass.  15.  [f]  19  H.  7.  4. 
91  H.6.  38.      7H.  4.  1.      (Post.  979.  b.)      (9  Ro.  Abr.  636.    Fortes.  56.  b. 

Post  158.  a.)  v  /         /      v  o  ^ 


(5)  See  also  a  learned  dissertation  on  the  writ  de  non  ponendis  in  assists  ei 
juratts  in  the  Miscellany  of  Law-Tracts  by  the  late  Mr.  Serjeant. Wynne, 
p.  6a  to  74.  See  too  1  Ventr.  366.  and  sir  John  Hawles's  Remarks  on  Trials, 
mStete  Trials,  4th  ed.  v.  3.  p.  1 69.  187. 

[})  Vid.  ace  per  omnes justiciar ios,  M.  29,  30  Eliz.  Clench.  139.— Hal.  MSS* 
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or  his  wife  dieth,  or  an  entry  be  made  for  the  condition  broken, 
so  as  his  freehold  be  determined,  he  maybe  challenged  for 
-  insufficiencie  of  freehold  (2). 

4.  Hundredorum.    First,  by  the  common  law,  in  a  plea  reall 
mixt   and  personal,  there  ought  to  be  foure  of  the  hundred  '  \ 

(where  the  cause  of  action  ariseth)  returned  for  their  better 
notice  of  the  cause ;  for  vicini  vicinorum facta  prcesumuntur 
scire  (3).  And  now,  since  Littleton  wrote  \J\  in  a  plea  personal],  [/]«7  Elus.ca  (>. 
if  two  hundredors  appeare,  it  sufficeth  (4) ;  and  in  an  attaint, 
[ >]  although  the  jury  is  double,  yet  the  hundredors  are  not  [g]  7  H«  4.  47« 
double.     Secondly,  [h]  if  he  hath  either  freehold  in  the  hun-   [*]  16E.4.  7. 
dred,  though  it  be  to  the  value  but  of  halfe  an  acre,  or  if  he  i^.ar*  gf' 
dwell  there,  though  he  hath  no  freehold  in  it,  it  sufficeth.   ai  E.474, 75. 
[i]  Thirdly,  if  the  cause  of  the  action  riseth  in  divers  hundreds,  9  H.  6.  66.      * 
yet  the  number  shall  suffice,  as  if  it  had  come  out  of  one,  and  not  [0  *o  H.  6.  ajj. 
.several  hundredors  out  of  each  hundred,    [k]  Fourthly,  if  there  4  Mar.  Br. 
be  divers  hundreds  within  one  leet  or  rape,  if  he  hath  any  free-  Si  i0  hs.  *. 
hold,  or  dwell  in  any  of  those  hundreds  though  not  in  the  proper  \*n.  4.  14. 
hundred,  it  sufficeth.     [/]  Fifthly,  if  the  jury  come  de  corpore  19  £.  4.  5. 
comitatus,  or  de  proximo  hundredo,  where  the  one  partie  is  lord   M  37  H.  6. 1 1. 
of  the  hundred,  or  the  like,  there  needs  no  hundredors  be  re-  *&  *' \3*  43*    % 
turned  at  all.    [m]  Sixthly,  if  a  hundredor  after  he  be  returned   r^an^^s. 
sell  away  his  land  within  that  hundred,  yet  shall  he  not  be   ia  H.  7.  4. 
.challenged  for  the  hundred,  for  that  this  notice  remains.  Other- 
wise as  hath  been  said  for  his  insufficiencie  of  freehold ;  for  his 
feare  to  offend,  and  to  have  lands  wasted,  &c.  which  is  one  of 
the  reasons  of  law,  is  taken  away,    [n]  Seventhly,  he  that  chal-  W  7  ER«- 
lengeth  for  the  hundred  must  shew  in  what  hundred  it  is,  and  **yer,  *31* 
not  drive  the  other  partie  to  shew  it.     Eighthly,  his  challenge 
for  the  hundred  is  not  simpliciter  but  secundum  quid ;  for,  though 
it  be  found  that  he  hath  nothing  in  the  hundred,  yet  shall  he 
not  be  drawne,  but  remaine  prceter  H.  that  is,  besides  for  the 
hundred  ;  and  albeit  he  dwelleth  or  have  land  in  the  hundred, 
yet  must  he  have  sufficient  freehold. 

III.  Propter  qffectufn  :  And  this  is  of  two  sorts,  either  working  Bract,  fo.  185. 
a  principal  challenge,  or  to  the  favour.    And  againe  a  principal!  £r"#fi}.L34'1^* 
challenge  is  of  two  sorts,  either  by  judgement  of  law  without  316e|1  u^a. 
any  act  of  his,  or  by  judgement  of  law  upon  his  owne  act. 

And  it  is  said  that  a  principall  challenge  is,  when  there  is 
expresse  favour  or  expresse  malice. 

1.  Without  any  act  of  his,  as  if  the  juror  be  [a]  of  blood  or  M  Britton, 

kindred  follM' 

^ .  . . . 

(2)  See  ant.  102.  b. 

(3)  See  Brownl.  Rep.  b.  194. 

(4)  And  now  by  the  4  An.  c.  16.  and  24  G.  2.  c.  18.  the  jury  must  be  taken 
from  the  body  of  the  county  in  actions  or  suits  in  the  king's  courts  of  record 
at  Westminster ■,  and  in  actions  or  informations  on  penal  statutes.  But  appeals 
of  felony  or  murder,  and  indictments  or  presentments  of  treason,  felony, 
murder,  or  other  matter,  are  excepted  from  this  provision ;  and  therefore  in 
them  hundredors  are  still  in  strictness  necessary. — It  is  observable,  that  the 
24  G.  2.  by  which  this  alteration  was  made  as  to  actions  on  penal  statutes, 
names  the  counties  palatine  of  Lancaster,  Chester,  and  Durham  and  Wales,  as 
well  as  Westminster.  But  in  the  4  of  An.  only  the  latter  place  is  mentioned. 
—See  further  on  the  subject  of  hundredors,  ant.  125.  a.  note  2.  to  which  add 
1  P.  Wms.  207.  and  a  case  on  the  4  An.  in  Mr.  Serj.  Wynne's  Miscell.  Law 
Tracts,  60. — [Note  283.] 
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kindred  to  either  partie,  comsangmneus,  which  is  compounded  ex 
eon  Sf  sanguine^  ouan  eodem  sanguine  natus,  as  it  were  issued 
from  the  tame  Wood;  and  this  is  a  principall  challenge,  for 
that  the  law  presumeth  that  one  kinsman  doth  favour  another 
[»]  Mirror,  ca.3.  before  a  stranger  ;  [b]  and  how  far  remote  soever  he  is  of  ba- 
de ordinance      fad,  yet  the  challenge  is  good.   And  if  the  plaintife  challenge 
B^JjJJJj  •  juror  for  kindred  to  the  defendant,  it  is  no  counterplea  to  say 

Britton  I  iM  ™*  he  is  of  kindred  also  to  the  plaintife,  though  he  be  in  a 
Fteu  J  tn^n^  neerer  degree ;  for  the  words  of  the  venire  facias  forbiddeth  the 
MEJ.Dier,3i9.  juror  to  be  of  kindred  to  either  partie. 

40  A  ** 7*  PI  M  If  a  body  politick  or  incorporate,  soie  or  aggregate  of 
Com.fo.^i  £.3."  many»  brine;  any  action  that  concernes  their  body  politick  or  m- 
CUI.  99.  corporate,  if  the  juror  be  of  kindred  to  any  that  is  of  that  body 

si  E.  4.  75.  (although  the  body  politick  or  incorporate  can  have  no  kindred) 
W  7  £•  4*  4<  yet  for  that  those  bodies  consist  of  natural]  persons,  it  is  a  princi- 
ii  £L  £  90.  P*"*  challenge,  [d]  A  bastard  cannot  be  of  kindred  to  any  (5), 
% 8  H.  6.  10.      ***&  therefore  it  can  be  no  principal!  challenge.     And  here  it  is 

98  Ass.  18.  to  be  knowne,  that  aMnitas,  affinity,  hath  in  law  two  senses. 
34  Ass.  0.  In  his  proper  sense  it  is  taken  for  that  neernesse  that  is  gotten 
1  Seond  u  ^  marriage.  Cum  duct  cognation**  inter  se  dvoisa  per  nuptias 
[d]  41  £.3.  copulantur  Sf  altera  ad  alienus  fines  accedit,  Sf  inde  dtcitur  qffinis* 
Chat.  90.  41  E.  In  a  larger  Bense  aMnitas  is  taken  also  for  consanguinitie  and 
3*9.  96  H.  6.  kindred,  as  in  the  writ  of  venire  facias,  and  otherwise* 
M*m-63*  M  Affinity  or  alliance  by  marriage  is  a  principall  challenge, 
BrBcton?r'  <kn<^  equivalent  to  consanguinity  when  it  is  between*  either  of 
Britton  I  uW  the  parties,  as  if  the  plaintife  or  defendant  marry  the  daughter 
Fleu     J  wpra.  w  cq^q  0f  tj,e  juror,  or  the  juror  marry  the  daughter  or  cousin 

3  E.  4.  14.        of  the  plaintife  or  defendant,  and  the  same  continues,  or  issue 

43  E.  3.  6* 4I '  **  (6)  *■*•   .But  if  the  8°n  of  the  juror  hath  married  the  daughter 

Chal.  93.  °f  the  plaintife,  this  is  no  principall  challenge,  but  to  the  favour ; 

43  Ass.  95,96.  because  it  is  not  betweene  the  parties.     Much  more  may  be 

99  E.  4.  9.  said  hereof;  sed  summa  sequorfastigia  rerum. 

it  H  7  3  Ifl  ^  there  be  a  challenge  for  cosinage,  he  that  taketh  the 

[/]  19  H?  8.  7.  c™dlenge  must  shew  how  the  juror  is  cousin.    But  yet  if  the. 

98  H.  8.  Dier,  *  cosinage,  that  is  the  effect  and  substance,  be  found,  it  sufficeth ; 
97.  1  Marin,  for  the  law  preferreth  that  which  is  materiall  before  that  which 
D^'9i,,.J         isformall. 

9  Eiis.  ibid.  177.      O]  If  the  juror  have  part  of  the  land  that  dependeth  upon 

ffirist1  Ae  ^  ^7)- 

Piet«°n  Jpra,  W  ^  a  juror  be  within  the  hundred  (8),  leet,  or  any  way 
Mirr.  nbi  sopnu  within  the  seigniory  immediately  or  mediately,  or  any  other 
[h]  9 II.  6.  distresse  of  either  party,  this  is  a  principall  challenge.  But  if 
1  ftp  hal'  a7'       e^er  party  be  witnin  the  distresse  of  the  juror,  this  is  no  prin* 

99  E  43ChS*6i  ^P*11  cteUenfe*  DUt  *°  **  favour, 

4  H. V.  95.  [0  ^  a  witnesse  named  in  the  deed  (9)  be  returned  of  the 
3  H.  6. 39!  iur7>. lt  lg  a  fS°°&  cause  of  challenge  of  him.  [k]  So  it  is  if  one 
36  H.  6.  Cbal.  witnin  age  of  one  and  twenty  be  returned,  it  is  a  good  cause  of 

99  E.  3.  19.        [i]  93  Ass.  1 1.        [*]  Mirror,  ubi  supra.  a    TJrori 

(5)  See  ant.  123.3. 

(6)  But  the  issue  must  be  living.    See  ant.  156.  a.  n.  a. 

(7)  Here  the  sense  is  incomplete ;  but  I  apprehend  that  lord  Coke  means 
to  give  the  exception  as  a  principal  challenge. 

.  (?)  Ace.  Dy.  176.  a.  * 

(9)  See  ant.  6.  a. 
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["157^1     .  **  ^1  *^*  Upon  his  own  act,  as  if  the  juror  hath  [/]  8H.  5.  10. 
I  I  -: ..~~ i:~*  1 — c —  ^  fae  game  cause,  albeit  it  be.  33  H.  6.  1. 

■or,  or  if  after  verdict,  judgement  l  ° J*-  *•  *4- 

given  a  former  verdict  upon  the  J8  ^  4*  "^ 

same  title  or  matter  though  betweene  other  persons,    [ni]  But  9  (  e'  4[  74' 

it  is  to  be  observed,  that  I  may  speake  once  for  all,  that  in  this  1 1  R.  a.  tit. 

or  other  like  cases,  he  that  taketh  the  challenge  must  shew  the  Challenge,  106. 

record  if  he  will  have  it  take  place  as  a  principall  challenge :  ?7iA88'i3'* 

otherwise  he  must  conclude  to  the  favour  (1 V  unlesse  it  be  foil*  93. 

a  record  of  the  same  court,  and  then  he  must  shew  the  day  and  8  H.  5.  10. 

terme.  [»i]  Mirror,  ubi 

[n]  So  likewise  one  may  be  challenged,  that  he  was  inditor  suPra   ?"*"  *j£ 

of  the  plaintife  or  defendant,  either  of  treason,  felony,  misprision,  g4^  '  *  *"'  ^ 

trespasse,  or  the  like  in  the  same  cause.  7  e.  4.  4. 

[0]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  19  Ass.  »6. 

defendant,  or  e  converso,  this  is  allowed  to  be  a  good  challenge  l9  A"-  6- 

in  our  bookes  (2).  4°  £ss* I0# 

[»]  If  a  juror  hath  beene  an  arbitrator  chosen  by  the  plaintife  |yj  4o8Asf.*o» 

or  defendant  in  the  same  cause,  and  have  beene  informed  of,  or  a  H.  4.  15. 

treated  of  the  matter,  this  is  a  principall  challenge.    Otherwise  10  H.  6. 

if  he  were  never  informed,  nor  treated  thereof;  and  otherwise  C  u1  %fi4°# 

if  he  were  indifferently  chosen  by  either  of  the  parties,  though  J   ^  6*66. 

he  treated  thereof.     But  a  [a]  commissioner  chosen  by  one  of  4  E.  4.  11/ 

the  parties  for  examination  or  witnesses  in  the  same  cause,  is  no  7  E.  4.  4. 

principall  cause  of  challenge ;  for  he  is  made  by  the  king  under  [  p]  *°  H.  6.  39* 

the  great  seale  (3),  and  not  by  the  partie,  as  the  arbitrator  is ;  jL1^4^4 

but  he  may  upon  cause  be  challenged  for  favour.  ,jj  H'  6\ 

a  H.  6.  34.    7  H.  7.  io.    (a   Ro.  Abr.  665.)        [9]  9  Co.  71.  Peacock's  case* 

[r]  If  he  be  of  counsell,  servant,  or  of  robes,  or  fee  of  either  M  Mir0  „« 

partie,  it  is  a  principall  challenge  (4).  BrhtotTj 8uprft* 

[s]  If  any  after  he  be  returned  do  eate  and  drink  at  the  iaAss.36. 

charge  of  either  partie,  it  is  a  principall  cause  of  challenge  (5).  26  Ass.  56. 

Otherwise  it  is  of  a  trior  after  he  be  sworne.  a8  Ass.  19. 

[i]  Actions  brought,  either  by  the  juror  against  either  of  the  31  £ss,7« 

parties,  or  by  either  of  the  parties  against  him,  which  imply  jK   " '^  * 

malice  or  displeasure,  are  causes  of  principall  challenge ;  unlesse  1 1  r.  3/ 

they  be  brought  by  covyn  either  before  or  after  the  returne ;  Chal.  164. 

for  if  covin  be  found,  then  it  is  no  cause  of  challenge.    Other  [t]Brac.\  obi 

actions,  which  do  not  imply  malice  or  displeasure,  are  but  to  Wet*,    /supra. 

the  favour,  11  As.^3. 

[u]  In  a  cause  where  the  parson  of  a  parish  is  partie,  and  the  g  £.  3.'  96* 
right  of  the  church  commetn  in  debate,  a  parishioner  is  a  prin-  43  E.  3.  31. 
cipall  challenge.    Otherwise  it  is  in  debt,  or  any  other  action  a*  £.4*  1. 
where  the  right  of  'die  church  comuieth  not  m  question.  38-H.^.*. 

[to]  If  either  party  labour  the  juror,  and  give  him  any  thing  c^aL  ^3. 
to  give  his  verdict,  this  is  a  principall  challenge.    But  if  either  „  h.  4.  **6. 

it  H. 6.  15.   3a  E.  3.  Chal.  189.   S4R3.37.    39  Ass.  a.  «o  Ass.  11.    43  Ass.  46. 
[a]  17  Ass.  15.        [»]  8  E.  3.  39.  ao  H.  6.  39.  33  H.  8.  Dyer,  48.    (Post.  379.  a, 
Tob.*94.) 

partie 


H< 


(1)  Ace.  2  Brownl.  268. 

(2)  See  Mo.  3. 

(3)  See  an  instance  of  such  a  commission  in  Cro.  Jam.  6$. 

(4)  See  ant.  156.  a.  n.  4. 

(5)  The  same  thing  avoids  a  verdict.    PoBt.  227.  b. 
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partie  labour  the  juror  to  appeare  and  to  do  his  conscience,  this 
it  no  challenge  at  all,  but  lawfull  for  him  to  do  it  (6). 

Is]  t*  ESi.  [x]  That  the  juror  is  a  fellow  servant  with  either  partie  is  no 

*****  8^7*         principal)  challenge,  but  to  the  favour. 

Brittlm  1  M  W  Neither  of  the  parties  can  take  that  challenge  to  the  polk, 
Flcta  J i0pnu  vhich  he  might  have  had  to  the  array. 

b\  *9  &  3*  ■•  [°]  Note,  if  the  defendant  may  nave  a  principal!  cause  of 
W  9  E.  4-  &  challenge  to  the  array,  if  the  sherife  retume  the  jury,  the  plain* 
as  K  4  3l        ****  m         CMe  n>a^       n'8  owne  expedition  alledge  the  same, 

14  H.  6.  a.  •^  Pray  process*  to  the  coroners ;  which  he  cannot  have,  un- 
so  E.  4.  a.#        lesse  the  defendant  will  confesse  it ;  but  if  the  defendant  will 

3  H.  7-  6-  not  confesse  it,  then  the  plaintife  shall  have  a  ventre  Jacitu  to 
D  B'^t  tne  sner'^e>  an<*  tne  defendant  shall  never  take  any  challenge 
(/ro.  Abr.  **  tnat  cause  (7)'  an^  *°  m  tike  cases.  But  on  the  part  of  the 
644. 688, 669.  defendant  any  such  matter  shall  not  be  alledged,  and  processe 
Cro.  Jtm.  547.  prayed  to  the  coroners ;  because  he  may  challenge  the  jury  for 
Pott.  3*0.  b.      that  cause,  and  can  be  at  no  prejudice. 

MjT&n'"*  [b]  Challenge  concluding  to  the  favour,  when  either  partie 
[AJ  Mimr,  c  3.  c*0110*  take  *ny  principall  challenge,  but  sheweth  causes  of 
d'ordintace  favour,  which  must  be  left  to  the  conscience  and  discretion  of 
d'attaini.  Bract  the  triors  upon  hearing  their  evidence  to  find  him  favourable  or 
M>:  4.  fol.  185.  not  favourable.  But  yet  some  of  them  come  neerer  to  a  prin- 
Jirm.  foe  134,    cipalJ  challeDge  th&n  other     j-c-|  As  if  Ae  jurar  ^  of  uni]red> 

Fleta,  li.  4.  cm. 8.  °*  under  the  custresse  of  him  in  the  reversion  or  remainder,  or  in 
7  H.  6.  «$.  whose  right  the  avowrie  or  justification  is  made,  or  the  like,  these 
1?  H* 7'  3'  "^  no  Prmc*P^*  challenges ;  because  he  in  reversion,  remainder, 
i°ft77  «Q°  w  m  wnose  "8nt  tne  Avowrie  or  justification  is,  is  not  partie  to 
jo  £.  4.  1*.       ita  recorde ;  otherwise  it  is  if  they  were  made  parties  by  aide, 

15  E.  4.  18.       resceipt  or  voucher :  and  yet  the  cause  of  favour  is  apparent ; 

I  &  Am.  93.  so  it  is  of  all  principall  causes,  if  they  were  partie  to  the  record. 
(1  R0.EUp.3ft8.  Now  the  causes  of  favour  are  infinite ;  and  thereof  somewhat 

'  547.;  mav  De  gathered  of  that  which  hath  been  said,  and  the  rest 
1  purposely  leave  the  reader  to  the  reading  of  our  bookes  con- 
cerning that  matter.     For  all  which  die  rule  of  law  is,  that  he 
must  stand  indifferent  as  he  stands  unsworne. 
[<f]  6  R.  a.  [rf]  The  subject  may  challenge  the  polles,  where  the  king  is 

is  Ah.46  partie.     And  if  a  man  be  outlawed  of  treason  or  felony,  at  the 

38  Ass.  fta.        f ufc  °f  the  l"ng>  And  tne  party  for  avoyding  thereof  alledgeth 

I I  R.  ft.  imprisonment,  or  the  like,  at  the  time  of  the  outlawry ;  though 
€hal.  165*         the  issue  be  jovned  upon  a  collateral  point,  yet  shall  the  partie 

4  H.  5.  ibid.  naTe  ^^  challenges  as  if  he  had  been  arraigned  upon  the 
( 1  Sid.  344.)      crime  it  self,  for  this  by  a  meane  concerneth  his  life  also  (8). 

IV.  Propter 

(6)  Yet  labouring  a  jury,  though  it  be  but  to  appear,  is  afterwards  stated  to 
amount  to  the  crime  of  maintenance  in  a  third  person.  Post.  369.  a.  Here 
indeed  the  author  qualifies  the  labouring  to  appear  by  supposing  it  to  be  to 
do  his  conscience.  But  this  addition  of  words  seems  a  slight  ground  for  a 
difference  of  construction. — [Note  284.] 

(7)  Held  accordingly  Hutt.  22. 

(8)  Staunford  is  of  the  same  opinion,  citing  for  authorities  from  Fitzher- 
bert's  Abridgment  the  cases  of  11  R.  2.  &  4  H.  5.  here  referred  to  bv  lord 
Coke.  Staunf.  PL  C.  163.  a.  However  the  benefit  of  peremptory  challenges 
on  collateral  issues  in  capital  cases  has  been  denied  by  the  practice  of  latex 
times.  Case  of  Okey  and  others,  East.  14  Cha.  2.  1  Lev.  61.  Johnson's 
case,  Mich.  2  G.  2.  Fost.  46.  Mr.  RatclinVs  case,  Mich.  20  G.  2.  Fost.  40— 

In 
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Pl  5871       W'  ^  Propter  delictum,    [e]  As  if  the  juror  be  M  Mirror, 

L  a    J  attainted  or  convicted  of  treason,  or  felony,  or  for  *jracton|  ub. 

any  offence  to  life  or  member,  or  in  attaint  for  a  false  j?|"tl*°n  f 8uPra« 

verdict,  or  for  perjury  as  a  witnesse,  or  in  a  conspiracie  at  the  u  h.  4.  41. 

suite  of  the  king,  or  in  any  suite  (either  for  the  king,  or  for  any  ia  H.  4.  10. 

subject)  be  adjudged  to  the  pillory,  tumbrell,  or  the  like,  or  to  33  H.  6.  ai. 

be  branded,  or  to  be  stigmatique,  or  to  have  any  other  corporall  £jA°'  ' 
punishment  whereby  he  becommeth  infamous,  (for  it  is  a  maxime  °' 
in  law,  repdlitur  £  sacramento  infamis)  these  and  the  like  are 
principall  causes  of  challenge.  So  it  is  if  a  man  be  outlawed 
in  trespasse,  debt,  or  any  other  action  (1),  for  he  is  exlex,  and 
therefore  is  not  legalis  homo.  And  old  bookes  have  said,  that, 
if  he  be  excommunicated,  he  could  not  be  of  a  jury. 

[f]  See  the  statutes  of  W.  2.  and  A rtic.  supra  Cartas,  what  [/]  W.  2.  c.  38. 

persons  the  sherife  ought  to  returne  on  juryes.    And  see  F.  JV.  B*  Artic«  '"P" 

breve  de  nonjponendis  in  assists  etjuratis  (2),  and  the  Register  in  J?  «  c*'  &'     . 

the  same  writ.     And  see  there  what  remedy  the  party  hath  that  ice/jRigufr. 
is  returned  against  law. 

It  is  necessarie  to  be  knowne  the  time  when  the  challenge  is 

to  be  taken,  [g]  First,  he  that  hath  divers  challenges  must  take  [g]  9  E-  4-  i& 

them  all  at  once,  and  the  law  so  requireth  indifferent  trialls,  as  l0  S'  §'  ?* 

divers  challenges  are  not  accounted  double,     [h]  Secondly,  if  |7H  '6  \J* 

one  be  challenged  by  one  party,  if  after  he  be  tried  indifferent,  Brooke,  tit! 

it  is   time   enough   for  the   other   party  to   challenge  him.  Chal.  8. 

[*]  Thirdly,  after  challenge  to  the  array,  and  triall  duely  re-  7  ^  6.  40. 

turned,  if  the  same  party  take  a  challenge  to  the  polls,  he  must  JA  ^  «'  6'  ^ 

shew  cause  presently,    [k]  Fourthly,  so  if  a  juror  be  formally  ^7  y#  a".*/ 

sworn,  if  he  be  challenged,  he  must  shew  cause  presently,  and  m  43  E.  3. 

that  cause  must  rise  since  he  was  sworne.     [/]  Fifthly,  when  the  Chal,  93. 

king  is  party  or  in  an  appeale  of  felony,  the  defendant,  that  aofiE-  3-  "bid, 

chaliengeth  for  cause,  must  shew  his  cause  presently.    Sixthly,  j1^*  fl*a     ** 

if  a  man  in  case  of  treason  or  felony  challenge  for  cause,  and  7  h.  4.  41. 

he  be  tried  indifferent,  yet  he  may  challenge  him  peremptorily.  3  £!.  Dow.  aoi . 

Seventhly,  a  challenge  for  the  hundred  must  be  taken  before  so  M  aa  E-  4-  *• 

many  be  sworne  as  will  serve  for  hundredors,  or  else  he  loseth  ?.,H#  |j'®* 

the  advantage  thereof.     Eighthly,  [m]  in  a  writ  of  right,  the  Ijg  Ass.  22. * 

grand  jury  must  be  challenged  before  the  foure  knights  before  (Ant.  157.* a.) 

they  be  returned  in  court  (3);  for  after  they  be  returned  in  W^H.4.  ao. 
court, 
nota. 


one 


plaintife  challenge  the  array  of  the  principall,  the  defendant  13  E-  3- 

may  Chal.  10ft. 


In  the  report  of  the  case  last  cited,  lord  Hale  is  referred  to  as  an  authority  for 
disallowing  such  challenges.  But  lord  Hale  is  not  absolute  in  his  opinion ; 
and  Staunford,  whom  lord  Hale  cites,  not  only  writes  with  a  aucere  in  the 
part  so  cited,  but  in  a  subsequent  passage  gives  an  opinion  in  favour  of  the 
challenge.     Staunf.  PI.  C.  158.  a.  163.  a. — [Note  285.] 

(1)  It  has  been  questioned  whether  outlawry  in  a  personal  action  is  suffi- 
cient to  disqualify  from  being  a  juror ;  and  in  sir  William  Withepole's  case, 
Mich.  3  Cha.  1.  the  court  of  king's  bench  was  divided  on  this  point.  Cro. 
Cha.  135.  W.  Jo.  198,  and  Ley's  Rep.  81. — [Note  286.] 

(2)  See  the  late  Mr.  Serj.  Wynne's  Dissertation  upon  this  writ  in  his 
Miscellany  of  Law  Tracts,  p.  56. 

(3)  Ace.  ant.  156.  b.  &  post.  294.  a. 
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march 
a  chalk 


challenge  the  array  of  the  tales.    After  one  hath  taken 
a  challenge  to  the  polle,  he  cannot  challenge  the  array. 

Now  it  it  to  be  seene,  how  challenges  to  the  array  of  the 

principall  pannell,  or  of  the  tales*  or  of  the  nolles,  shall  be 

tried,  and  who  shall  be  triors  of  the  same>  ana  to  whom  pro- 

cesse  shall  be  awarded. 

[•]  18  E.  4  8.        i.  fo]  If  the  plaintife  alledge  a  cause  of  challenge  against  the 

(t'ortrtc  55.)     aherife,  the  processe  shall  be  directed  to  the  coroners ;  if  any 

cause  against  any  of  the  coroners,  processe  shall  be  awarded  to 
the  rest ;  if  against  all  of  them,  then  the  court  shall  appoint  oer- 
taine  elisors  or  esliors  (so  named  ab  eUgendoJ  because  they  are 
named  by  the  court,  against  whose  returne  no  challenge  shall  be 
taken  to  the  array,  because  they  were  appointed  by  the  court ;  but 


yet  processe 

the  entrie  is,  Ita  quad  vicecomes  se  non  intromittat.     But  other* 
wise  it  is,  for  that  he  was  tenant  to  either  partie,  or  the  like. 
f7]  99  An.  3.  s.  [9]  If  the  array  be  challenged  in  court,  it  shall  be  tryed 

'*  ii'fi'  ***  ky  two  of  them  that  be  iinpannelled,  to  be  appointed  by  the 
Chai 1  08  court ;  for  the  triors  in  that  case  shall  not  exceed  the  number 

33*H.  6.  91.  of  *▼<>»  unlesse  it  be  by  consent.  But  when  the  court  names 
4  E.  4.  17.  two  for  some  speciall  cause  alledged  by  either  partie,  the  court 
43  E.  3.  may  name  others.    If  the  array  be  quashed,  then  processe  shall 

Ciwl.  06;  be  awarded,  ut  supra. 

*©i.  34^11.6.  M  ^a  P*nnell  upon  a  venire  facias  be  returned,  and  a  tales, 
97  A»s.a8.  *  and  the  array  of  the  principall  is  challenged,  the  triors,  which 
43  Ass.  96.  try  and  quash  the  array,  shall  not  try  the  array  of  the  tales ;  for 
u  ^  ^ft*6  now  '*  *8  **  ^  there  ^o  beene  no  appearance  of  the  principall 
34  Am  6.  pannell :  but  if  the  triors  affirme  the  array  of  the  principall,  then 

7  E.  6.  D°ter,78.  they  shall  try  the  array  of  the  tales.  If  the  plaintife  challenge 
9  H.  5. 1 1.         the  array  of  the  principall,  and  the  defendant  the  array  of  the 

tales,  there  the  one  of  the  principall,  and  the  other  of  the 
tales,  shall  try  both  arrayes.  For  other  matter  concerning  the 
[<]  10  Co.  104,  tales,  Bee  [s]  in  ray  Reports  matters  worthy  of  observation  (5). 
io5.DcDb*w<Ts  pj  When  any  challenge  is  made  to  the  polls,  two  triors  shall  be 
m*  H  6  0.  aPPomted  by  the  court ;  and  if  they  try  one  indifferent,  and  he 
«4  E? 4.  *  be  sworne,  then  he  and  the  two  triors  shall  try  another ;  and  if 

Cbal.*6i,6s.      another  be  tried  indifferent,  and  be  be  sworne,  then  the  two 

triors  cease,  and  the  two  that  be  sworne  on  the  jury  shall  try 
[u]  1 H.  4. 41.    the  rest,    [u]  If  the  plaintife  challenge  ten,  and  the  defendant 

one,  and  the  twelfth  is  sworne,  because  one  cannot  try  alone, 

there  shall  be  added  to  him  one  challenged  by  the  plaintife,  and 

the  other  by  the  defendant.    When  the  triall  is  to  be  had  by 

~  '  two  counties,  ther  manner  uf  the  Triad!  is  worthy  of  observation, 

M  *  1  H.  4. 61.  gad  apparent  in  our  [to]  books,    [x]  If  the  foure  knights  in  the 

«  «.  I $       **  «W  be  <*allenged  they  .hall  ^themselves  (& 


fc. .  ._     -  lenge 

(hob.  84.  ° 

1  Sid.  374.339.    Cro.  Jam.  388.     1  Ro.  Rep.  1 10.)  shall 

(4)  See  further  on  awarding  venires  to  coroners,  and  on  appointing  elisors^ 
Umfirev.  Lex  Coronator.  235,  to  342. 

(5)  See  also  Trials  per  Pais,  chap.  5. 

(6)  Ace.  post.  294.  a. 


L.2.  C.12.  Sect.  234.        Of  Rents.  [J  58,  b. 

shall  not  be  examined  upon  his  oath  fi),  but  in  other  cases  he 

shall  be  examined  upon  his  oath,  to  infbrme  the  triors  (iri.    [z]  If  M  2H.4. 14. 

an  inquest  be  awarded  by  default,  the  defendant  hath  lost  his  4  E- *•  3* 

challenge ;  but  the  plaintife  may  challenge  for  just  cause,  and  ™  Am?  28%i 

that  shall  be  examined  and  tried.  si  H.  6.  56?  * 

Wheresoever  the  plaintife  is  to  recover  per  visum  jurutorutn,  16  Am.  1. 

there  ought  to  be  sixe  of  the  jury  that  have  had  the  view  or  6  E-  5-  35*  3& 
knowne  the  land  in  question,  so  as  he  be  able  to  put  the  plaintife 
in  possession  if  he  recover. 

In  a  proprietate  probandd,  and  a  writ  to  inquire  for  waste, 
the  parties  have  beene  received  to  take  their  challenges  (3). 

[a]  But  passing  over  many  things  touching  this  matter,  I  will  [„]  e  H.  5. 

conclude  with  the  saying  of  *Bracton.     Plures  autem  alice  sunt  tit.  Chal.  167. 

causa  recusandi  juratores,  de  ambus  ad  pnesens  nan  recolo,  sed  9  H*  4«  3» 

mue  jam  enumerates  sunt  suffidant  exempli  causa4  (4)*    And  so  3£  j  J* 

let  us  return  to  Littleton.  91  jj  $a  ^& 

8  E.  4.  3.    16  £.  4.  1.        *  Bracton,  lib.  4.  fo.  185.    (7  Co.  1.  Bulwcr's  case.) 

"  De  visneto,  SfC."  It  should  be  vicineto.  Vicinetum  is 
derived  of  this  word  vicinus,  and  signifieth  neighbourhood,  or 
a  place  neere  at  hand,  or  a  neighbour  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is,  for  that 

vicinus 


(1)  Held  accordingly  by  the  court  in  Cook's  case,  Salk.  153. 

(2)  This  is  one  instance  of  the  examination  called  a  voir  dire ;  for  as  a  witness 
is  on  a  voir  dire  to  try  an  objection  to  his  competency  to  give  evidence,  so 
a  juror  may  be  sworn  in  like  manner  to  try  the  cause  of  challenge  to  him.  It 
is  thought  fit  to  take  notice  of  this  *,  because  in  some  of  our  books  the  voir 
dire  is  described  as  if  confined  to  the  challenge  of  a  witness,  and  only  used 
to  distinguish  such  a  partial  swearing  of  a  witness  from  swearing  of  him  in 
cJiief.  For  instances  of  examining:  jurors  on  a  voir  dire  see  Francia's  case, 
State  Tri.  4th  ed.  v.  1.  p.  59.  ancfMr.  Townley's  in  Fost.  7.  But  in  both  of 
these  the  challenge  not  being  to  the  favour  was  examined  into  by  the  court 
without  triors. — [Note  287.] 

(3)  Some  seem  to  understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded  where  the  inquest  is  for  information  merely,  or  not  being  so  is 
without  an  issue  joined  between  the  parties  ;  as  in  inquests  of  office  before 
sheriffs,  coroners,  and  escheators,  and  in  writs  of  inquiry  for  damages.  Office 
of  Executor,  ed.  1676,  p.  240.  1  Ro.  Abr.  660.  Umfrev.  Lex  Coronator.  174. 
183.  and  in  the  introduct.  51.  Probably  lord  Coke  here  means  to  advert  to 
this  doctrine,  and  to  give  the  proprietate  probandd  and  the  writ  to  inquire  of 
waste,  both  of  which  are  inquests  without  any  issue  joined,  as  instances  of 
exception  to  it.  Broke  adds  another  exception ;  for  in  abridging  the  case 
of  waste  from  the  Year  Book  of  2  H.  4.  3.  he  observes  that  the  law  is  the 
same  on  a  writ  of  redisseisin.  Bro.  Error,  31.  As  to  the  rule  itself  for  thus 
excluding  challenges,  be  it  well  or  ill  founded,  the  sheriff,  or  other  officer 
taking  the  inquest,  certainly  ought  not  to  accept  any  jurors  but  such  as  are 
legally  qualified ;  and  if  such  are  received,  it  seems  a  just  ground  for  quashing 
the  proceeding,  or  for  error,  according  to  the  nature  of  the  case.  See  sir 
William  Withepole's  case,  reported  in  W.  Jo.  198.  Cro.  Cha.  134.  and  Ley, 
81.  and  noticed  in  2  Hal.  H.  P.  C.  60.— [Note  288.) 

(4)  See  further  on  challenges  of  jurors,  Kitch.  French  ed.  91.  a.  Lamb. 
Just  ed.  of  1602,  p.  379.  Dalt.  Sher.  1st.  ed.  120.  Trials  per  Pa.  chap.  9.' 
and  title  Trial,  in  Viner. 
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xicinux facta  vicini prasumitur  scire;  all  which  is  implied  in  this 
word  (SfC.J 

"  Qubd  summoneat  eos,  fc.n     Summoneo  is  compounded  of 

sub  4*  moneo,  4*  euphonia  gratid  it  is  said  summoneo  to  warne  or 

summon,  as  in  this  case  the  sherife  must  warne  or  summon  the 

recognitors  of  the  assise  to  appeare  before  the  justices  of  assise, 

[b]  Bract  lib.  &.  Ac.     And  it  is  truly  said  [6]  that  in  this  case  legitimam  sum- 

fo  333*  334-       monitionem  recipere  in  propria*  persona1  ubicunque  inventus  Juerit 

Mirr.  cap.  «.       fu  comiiaiu  in  quo  Juerti  res  pettta  ;  qui  quidem  si  non  inveniatur, 

Hh.V  cap.  6.  **  iHJfei*  *•  °d  aomicilium  fiat,  dum  tamen  aticui  de  Jhmilid  sua 

Brit.  cap.  i si.     manijestejkerit  relate,  fa. 

u  Per  bonos  summonitores"     Here  two  things  are  to  be 
observed,     l.  That  the  summoners  must  be  boni  fid  est)  fide 
digni,  ut  valeant  legitimum  testimonium  perkibere,  cum  inde  per 
MBrac/1  ub|    justiciaries  Juerint  requisitu    [c]  And  another  saith,  Jems,  ne 
Bnttoa  >«upra.  mjs,  ne  enfans,  ne  nul  enjamys,  ne  nul  que  nest  fife  tenant,  ne 
P*1*    J  poet  est  bone  summoner*    «.  It  is  spoken  m  the  plurall  number, 

Briu^l  obi  P** bo*0*  summonitoresy  and  therefore  there  must  be  two  at  the 
Fleta  f  supra,  least.  Nee  sufiicit,  quod  summonitio  fiat  per  unum  tantunt,  SfC 
Mirrw  J  necesse  est  igitur  quod  per  duos  ad  minus  fiat,  8fc.    There  is  also 

a  summons  of  a  tenant  in  a  reall  action  ;  whereof,  and  of  per- 
[4]  Hegist.  jo-  nors  and  veiors  you  shall  reade  [d]  plentifully  and  plainely  in 
dicwl.  i,a.  107.  our  bootee  whereunto  being  matter  of  course  I  referre  you. 

43  *••  3*  3*« 

94  E.  3.  35.    3E.3.  48.    50  E.  3.  16.    8  H.  6. 1.  b.    F.  N.  B.  97. 

Item  summonitionum  alia  est  generalis,  alia  specialis.  Whereof 
M  Mirror  you  shall  finde  excellent  matter  in  our  [e]  old  bookes,  where 

B^tt(OI>\  aM  ^ou  sna**  ^^  rea^e  at  te&desufnmontiione,pr<esumfnonitione, 
j-j",^  J  supra.  8f  resummonitione. 

"  Facero  recognitionem"  Cognitio  is  knowledge,  or  know- 
ledgement,  or  opinion,  and  recognition  is  a  serious  acknowledge- 
ment or  opinion  upon  such  matters  of  fact  as  they  shall  have 
in  charge,  and  thereupon  the  jurors  are  called  recognitors  assise. 
Vide  Sect.  233,  recognitio  taken  for  the  confession  of  the  tenant. 

" Pannell"  is  an  English  word,  and  signifieth  a  little  part; 
for  a  pane  is  a  part,  and  a  pannell  is  a  little  part ;  as  a  pannell 
of  wainscot,  a  pannell  of  a  saddle,  and  a  pannell  of  parchment 
wherein  the  jurors  names  be  written  and  annexed  to  the  writ. 
And  a  jury  is  said  to  be  impanrielled,  when  the  sherife  hath 
entered  their  names  into  the  pannell,  or  little  peece  of  parchment, 
Register,  223.     in  panneUo  assises. 

c<  Writ  of  right  (briefe  de  droit),"   breve  de  recto.    Writs  of 

right  be  of  two  natures:    1.  A  writ  of  right,  whereof  Littleton 

here  speaketh,  which  is  the  highest  writ  of  all  other  reall  writs 

whatsoever,  and  hath  the  greatest  respect,  &c.  and  the  most 

assured  and  finall  judgement ;  and  therefore  this  writ  is  called 

J/]  Brae.  lib.  5.  a  writ  of  right ;  and  this  in  [J]  old  books  is  called  dreit  dreit ; 

61.374.  an<j  thj8  writ  est  darrein  remedie  de  touts  recoxeries  enter  touts 

Rejaj^ca.1 1.  ordres  des  fleas  ;  and  the  jury  in  this  writ  is  called  magna  assisa, 

GlanviUib.  1.     or  magna  jurat  a,  as  Litttcton  here  saith.     2.  Writs  of  right  in 

c.  4. 6,  &c  U.  a.  their  nature,  as  the  rationabili  parte,  and  ne  injuste  vexes, 

c.  7.  li.  ia.ca.1,  *  u 

(aRo.Abr.686.)  « jfr 


ri 
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"  De  recto"    Rectum'  is*  a  proper  and  significant  word  for  the  (Post,  265.  a. 

ight  that  any  hath,  and  wrong  or  injury  is  in  French  aptly  called  345*  *•) 
tort;  because  injury  and  wrong  is  wrested  or  crooked,  being 
contrary  to  that  which  is  right  and  straight.    Now  the  law  that 

is  linea  recta  est  index  sui  et  obliqui.     And  Britton  *  saith,  that  *  Brit.  fo.  116. 

tort  a  la  ley  est  contrarye,  and  as  aptly  for  the  cause  aforesaid  is  F,et»»  l»b» *• 

injury  in  English  called  wrong.     And  injuria  is  derived  of  in  and  ca>  *' 
jus,  because  it  is  contrary  to  right ;  so  as  ajaire  tort,  isjacere 

tortum.    And  Fleta  saith,  [g]  est  autemjus  publicum  et  privatum,  [g]  Fleta,  lib.  6. 

auod  ex  naturalibus  prceceptis,  aut  gentium,  aut  civilians  est  coU  <*•  *• 
factum ;  et  quad  in  jure  scripto  jus  appellaturt  id  in  lege  Anglice 

rectum  esse  dicitur.     And  in  the  [h]  Mirror,  and  other  places  of  [*]  Mirror,  c,  2- 

the  law,  it  is  called  droit ;  as  droit  defend,  the  law  defendeth.  KcU  l6» &  c* &* 

"  In  the  Register."  Register  is  a  most  ancient 
rioOTl  D0°ke  °f  the  common  law  :  and  it  is  fcS*  two-fold,  viz. 
I     a    II  reS^rum  brevium  originalium,  and  registrum  brevium 

judicialium.    It  is  a  French  word,  and  signifieth  a  me-  13  E.  1.  ca.  24^ 
moriall  of  writs.     Sometimes  the  register  of  originall  writs  is  PU  Cora.  38.  b. 
called  registrum  cancellarue ;  because  all  original  writs  do  issue 
out  of  the  chancery,  as  extra  qfficinam  justitus ;  for  the  antiquity 
and  estimation  of  which  booke  I  referre  the  reader  to  the  epistle 
before  the  Tenth  Part  of  my  Commentaries  (1). 

"  Magna  assisa  eligenda"  is  a  judicial  writ  to  the  sherife  to  (Cro.Cha.511.) 
returne  foure  lawful!  knights  before  the  justices,  there  upon 
their  oathes  to  returne  twelve  (2)  knights  of  the  vicinage  to  try  .  ) 

the  mise  in  a  writ  of  right. 

"  An  assise  of  common  of  pasture,  8fc."    Of  what  things  an 
assise  of  novel  disseisin  lay  at  the  common  law,  and  of  what  by 
the  statute,  you  may  reade  at  large  in  my  [k]  Reports  in  John   [*]  8  Co.  45. 
Webber  case,  where  the  authorities  of  law  are  plentifully  cited, 
and  they  and  the  statute  well  explained.     But  since  Littleton 
wrote  a  man  may  have  [I]  an  assise  of  novel  disseisin,  assise  of  [0  3*  H.  8. 
mora"  anc  of  any  prcecipe  quod  reddat,  quod  ei  deforceat,  writs'  **•  7- 
o^  dower,  or  other  writs  originall,  as  the  case  shall  require,  of 
tythes,  pensions,  or  other  ecclesiastiall  or  spirituall  profit,  if  he 
be  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from 
the  same,  which  by  the  lawes  and  statutes  of  the  realme  are 
made  temporally  or  admitted  to  be  or  abide  in  temporall  hands ; 
so  as  by  the  said  act  a  lay  man,  having  tithes  or  offerings,  may 

either 


(1)  See  also  ant.  lC.  b.  and  73.  b. 

(2)  This  is  the  number  mentioned  in  the  writ  to  the  sheriff,  and  also  in  the 
oath  of  the  four  knights.  Booth  on  Real  Act.  96,  97.  But  in  Mo.  67.  it  is 
said,  that  sometimes  fourteen  have  been  returned.  In  King  v.  Dryden,  being 
the  case  cited  above  in  the  margin  from  Cro.  Cha.  511.  twenty  were  returned 
by  the  four  knights ;  on  which  it  became  a  question,  whether  twelve  only 
should  have  been  returned,  and  whether  the  surplusage  did  not  vitiate  the 
whole  return.  But  no  adjudication  appears  in  Croke's  Report.  However  in 
a  Ro.  Abr.  674.  where  the  same  case  is  shortly  reported,  it  is  mentioned,  that 
the  court  held  the  return  good,  it  being  observed,  that  several  precedents  were 
cited  in  favour  of  such  a  return ;  and  that  it  resembled  the  case  of  a  common 
venire,  on  which  it  was  usual  to  return  ttoenty^four,  though  the  writ  is  re- 
strained to  twelve.—  [Note  289.] 
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either  sue  for  the  subtraction  or  with-holding  of  the  same  in 

the  ecclesiasticall  court,  or  at  the  common  law,  at  his  election. 

•  7  E.  6.  Dier,  And  seeing  no  speciaU  writ  is  given  *  by  the  statute,  the  party 

83,0*0,  must  have  a  generall  writ  of  assise  de  Ubero  tenemento,  and 

make  a  special!  pleint.  But  his  pracipe  must  be,  quod  reddat 
emmet  et  omnimodas  decimas  mqjores,  mixta*,  et  minutas,  infra 
Dale  qnoauo  modo  crtscen  contingeri  ac  annuatim  rennovan,  or 

r  1  aa  E.*.  &.  t*l€  ^c*  accora^nS  to  m*  Cftte-  M  ^Qt  neither  assise  nor  any 
Yid.FttgUt  165.  pr*c*pc  did  lye  of  them  as  of  tythes  or  any  other  ecclesiastical! 
VkLlebriefede  duty  at  the  common  law;  lor  the  assise  brought  of  the  tenth 
bdkamt.  W.  a.  part  of  all  manner  of  corne  growing  in  an  hundred  acres  of  land, 
^ft*J^yM>c"  after  the  tythes  of  the  parson  taken,  was  a  lay  profit  apprender, 
oUim^B^tiX  and  no  ecclesiasticall  duty. 

lib.  5.  fb.  40s.    Britton,  fo.  »oo.     Regbt.  fb.  35.     4  £.  3.  97.  sg.    16  E.  3.  Qnare 
imp.  147.    Vid.  *  H.  3.  lit.  Gnat,  89.    (Cro.  Cht*  301.) 

But  tythes  or  other  ecclesiastical!  duties,  that  came  to  die 
M  *7  H.  8.  crowne  by  the  statutes  [n]  of  27  H.  8.  31  H.  8.  37  H.  8.  and 
of  Moowterk*,    1  E.  6.  are  by  those  statutes  and  this  of  33  H.  8.  and  of  1  and 

£T8.,«:  .3.  •  *hV*  ¥!"*  m  ^^^  l%yTT  ^poraU  mheritances, 
37  H.  8.  ca.  4.  and  shall  be  accounted  assets ;  and  husbands  shall  be  tenants 
1  E.6.  ca.14.  by  the  curtesie,  and  wives  endowed  of  them,  and  shall  have 
1  &  «  Ph.  &  other  incidents  belonging  to  temporall  inheritances.  Onely  this 
Mel***8'  ta.  ccplesiasticall  quality  they  have  that  the  owner  or  possessor 
3-  «•  «•    faymf  nj^y  8UC  for  the  subtraction  of  the  same  in  the  eccle- 


Elii 


icall  court. 

[«]«E.6.aui3.       But  by  another  [o]  statute,  remedy  is  given  as  well  to  the 

lay  person  as  to  the  ecclesiasticall  person,  for  subtraction  of  all 

manner  of  prediall  tythes ;  and  he  shall  recover  the  treble  value 

if  they  be  not  justly  divided  or  set  forth  ;  and  albeit  the  treble 

value  be  not  expresly  given  to  the  proprietary  of  the  tythes,  yet 

forasmuch  as  he  is  the  party  grieved,  and  he  hath  the  propertie 

and  interest  in  the  tythes,  the  treble  value  is  given  to  him ;  and 

whensoever  a  statute  giveth  a  forfeiture  or  penaltie  against  him 

which  wrongfully  detameth  or  dispossesseth  another  of  his  duty 

or  interest,  in  that  case  he  that  hath  the  wrong  shall  have  the 

forfeiture  or  penalty,  and  shall  have  an  action  therefore  upon 

the  statute  at  the  common  law,  and  the  king  shall  not  have  the 

Paacb.  99.     forfeiture  in  that  case.     And  so  it  was  [p]  adjudged  in  the 

lis.  between     exchequer  upon  conference  with  other  judges,  in  an  information 

Wort  intfie «-  ^  ***€  treD^e  vahie  ror  n0*  setting  out  of  tythes  in  Iclington  in 

chequer,  and  so  the  county  of  Cambridge  (3).     And  if  the  proprietary  will  sue 

it  was  resolved    for  such  subtraction  of  tythes  in  the  ecclesiasticall  court,  then 

bj  all  the  judge*  he  shall  recover  but  the  double  value  by  the  expresse  words  of 

llicb  "jjjj^j  the  act.    Wherein  it  is  to  be  observed,  that  the  act  of  parliament 

•4  a- regit.  ^^  ^.^  ^  temporall  remedy  at  the  common  law  to  parsons  and 

vicare  and  other  ecclesiasticall  persons  for  an  ecclesiasticall  duty, 
and  to  laymen  proprietaries  of  tythes  the  like  remedy :  but  as 
it  hath  beene  said,  they  have  election  either  to  sue  for  the  treble 
value  at  the  common  law,  or  for  the  double  value  in  the  eccle- 
siasticall court,  or  for  subtraction  of  tythes  there  also  (4). 

a  Assise 

(3)  The  same  case  is  more  fully  stated  by  lord  Coke  in  2  Inst.  650.  being 
part  of  his  comment  on  the  statute  of  a  Ed.  6. 

(4)  Since  lord  Coke's  time  a  third  remedy  for  tithes,  where  they  are  ^of 
small  value,  has  been  given ;  for  by  the  7  *  8  W.  3.  c.  6.  tithes  under  40*. 

may 


L.&  C.19.  Sect.334:      Of  Rents/  [159.* 139*b. 

44  Assise  of  morfdauneestcr"     Assisa   mortis   anteeessoris. 

[f]  Thia  writ  a  roan  nay  have  after  the  decease  of  his  immediate  M  Brittoa, 

ancestor;  as  where  hie  father,  mother,  brother,  sister,  uncle  o*  £•  i7«»»79.&c. 

aunt,  dye  seised  of  any  tads,  and  an  estranger  abate,  &c.  ^^3.  ^r4' 

totum,  fo.  35a,  &c.  Mirror,  cm.  a.  sect.  15.    F.  N.  B.  114,  &c 

"  Assise  of  darreine  presentment"     Assisa  ultima  prasenta* 
tionis,  whereof  you  shall  reade  [r]  plentifully  in  our  booked.         M  ?*^jM 

Bract,  lib.  4.  fo.  ^38.    Mirror,  ubi  supra.    F.  N.  B.  195.  Regiai  orig.  30. 


covenng 

may  be  demanded,  wherefore  these  originall  writs  are  called  by  ubfsapra7 
the  special]  name  of  assises  more  than  other  originall  writs ;  and  F.  N.  B.  48, 49. 
here  Littleton  yieldeth  the  reason,  because  that  by  these  writs  it 
is  commanded  to  the  sherife  qubd  summoneat  1 2,  which  is  as  much 
to  say,  as  to  summon  a  jury.  So  as  in  these  cases  there 

L  b    J  Peare  as  *°°ne  **  the  defendant.    And  because  by 

these  writs  a  jury  is  to  be  returned,  the  law  calleth 

them  assises,  ab  effectu  ;  because  an  assise  (which  in  this  sense 

signifieth 

may  be  recovered  in  a  summary  way  before  two  justices  of  the  peace :  and  by 
the  7  &  8  W.  3.  c.  34-  which  was  at  first  temporary,  but  is  now  made  perpetual, 
tithes  under  ten  pounds  are  made  recoverable  from  Quakers  in  the  same  way* 
In  London,  tithes  by  the  37  H.  8.  c.  12,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  lord  chancellor.  To  these  various  modes  of  proceeding 
for  tidies  should  be  added  the  equitable  remedy  by  bill,  either  in  chancery  or 
the  exchequer ;  both  of  which  courts  have  long  entertained  suits  for  tithes* 
Formerly,  however,  the  jurisdiction  of  chancery  in  this  respect  waa  questioned* 
it  being  so  far  from  settled  in  lord  Coke's  time,  that  there  are  instances  of 
controverting  it  even  since  the  Restoration.  1  Freem.  303.  2  Cha.  Cas.  937. 
But  as  to  the  exchequer,  tithes  are  said  to  have  been  anciently  cognizable 
there :  though  this  is  contradicted  by  lord  chancellor  Nottingham,  who  dates 
the  origin  of  the  proceeding  by  English  bill,  and  consequently  that  court's 
equitable  jurisdiction  over  tithes,  from  the  statute  of  Hen.  8,  erecting  the 
court  of  augmentation.  Hardr.  116.  1  Freem.  303.  and  33  H.  8.  c.  39.  This 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  is  generally 
considered  as  merely  incidental  and.  collateral ;  namely,  as  a  consequence  of 
their  jurisdiction  in  account  and  in  enforcing  discovery.  3  Blackst.  Com. 
9th  ed.  437.  and  the  reasons  of  the  appellant  in  Whitehead  and  others  v.  Travis 
and  others*  Dom.  Proc.  January  1779*  But  some  give  u  broader  foundation 
to  this  branch  of  exchequer  jurisdiction ;  and  in  res)>ect  of  extraparochial 
tithes,  which  are  part  of  the  ancient  inheritance  of  the  crown,  they  insist 
that  suits  for  tithes  must  ever  have  fallen  within  the  compass  of  the  exchequer's 
direct  and  substantive  jurisdiction  as  a  court  of  revenue.  See  the  case  of 
respondent  in  the  appeal  before  cited,  and  Hard*  117.  Perhaps  it  ia  upon 
this  idea,  as  well  as  on  account  of  the  greater  frequency  of  suits  for  tithes 
in  the  exchequer,  that  lord  Hardwicke  calls  that  court  the  proper  jurisdiction 
for  them.  3  Atk.  247.  Yet,  I  confess,  it  seems  to  me,  that  the  antiquity  of 
the  exchequer  jurisdiction  in  the  particular  case  of  extraparochial  tithes  is  no 
proof  of  a  jurisdiction  as  to  tithes  in  general*  See  further  as  to  the  jurisdiction 
of  chancery  and  exchequer  over  tithes,  Rayner's  Cases  at  large,  Introduce  xiv. 
and  Vin.  Abr.  tit.  Di&mes*— [Note  290.} 
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signifieth  a  jury)  is  to  be  returned.  But  beside  the  signification 
•  Mag.  Chart,  of  the  writ  *  of  assise,  whereof  Littleton  here  speaketh,  it  sig- 
cm.  ift.  aud  nifieth  the  whole  proceeding  upon  the  writ. 

.  a.  ca.  «5.  jn  otnep  originall  writs  regularly  no  jury  is  to  be  returned 

before  the  appearance  of  the  parties  and  an  issue  joyned  be- 
tween them ;  and  therefore  these  other  originalls  are  not  called 
assises. 

"  For  an  ordinance."  Here  assisa  signifieth  an  ordinance,  &c. 
Ordinance,  ordinatioy  is  derived  of  the  verbe  ordinare9  to  ordaine 
M  19  If.  3.  or  set  in  order.  And  note,  an  act  [r]  of  parliament  (as  Littleton 
Juria  ulruro» l6-  here  proveth)  is  an  ordinance  ;  for  it  sets  downe  orders,  which 
42  e!  3!  a8.7  are  t0  De  *tePt  **  l«wes :  and  so  is  ordinatio foretta,  ordinatio  de 
sg  £  3!  7.  *  inquisitionibtu  and  ordinatio  contra  servientes,  and  other  statutes 
Rcght.orig.189.  many  times  called  ordinances ;  and  it  is  said  almost  in  every  act 
33  E.  1 .  5  R.  a.  of  parliament,  *  Be  it  therefore  ordained,  &c.  by  authority  of 

te  Pri  ^ctj 8C<K  t*"8  Par^ament>'  or  ti*e  Wte.     But  e  converso,  every  ordinance 

**"  is  not  a  statute,  as  that  of  8  H.  6.  cap.  39.  (1)  for  every  statute 

must  be  made  by  the  king,  with  the  assents  of  the  lords  and 

commons ;  and  if  it  appeare  by  the  act,  that  it  was  made  by 

two  of  them  onely,  it  is  no  statute  (3).  __ 

The 


(1)  In  Dy  144.  b.  the  reporter  questions  this  same  statute  or  ordinance,  and 
on  the  same  ground  as  is  expressed  in  the  Prince's  case  cited  by  lord  Coke ; 
namely,  that  the  king  and  the  lords  are  named  without  the  commons.  But 
the  editor  of  the  last  edition  of  Dyer  gives  a  note  tending  to  obviate  the 
objection  thus  taken.  The  8  H.  6.  c.  39.  is  also  supported  as  a  statute  by 
Mr.  Serjeant  Hawkins  and  Mr.  RufFhead  in  the  prefaces  to  their  respective 
editions  of  the  Statutes  at  large.  The  latter  of  these  urges  two  strong  argu- 
ments in  favour  of  the  8  H.  6.  c.  39.  exclusive  of  the  general  argument  for 
presuming  the  assent  of  the  commons,  of  which  in  the  next  note.  According 
to  the  first,  the  roll  containing  the  8  H.  6,  has  a  general  preface,  which  men- 
tions the  assent  of  the  commons  in  terms  referrible  to  all  die  chapters  of  that 
year.  The  second  is,  that  the  33  H.  8.  c.  10.  expressly  refers  to  the  8H.  6. 
c.  39.  as  a  statute,  and  therefore  that  the  latter  has  been  legislatively  recog- 
nized— [Note  291.] 

(3)  Ace.  4  H.  7.  18.  b.  Mo.  834.  and  the  Prince's  case,  8  Co.  so.  a.  In 
4  Inst  35.  lord  Coke  also  describes  a  statute  as  having  the  consent  of  king, 
lords,  and  commons,  and  an  ordinance  as  made  by  only  one  or  two  of  them.— ~ 
But  Mr.  Prynne  is  very  angry  with  lord  Coke  for  thus  distinguishing  between 
an  ordinance  and  a  statute.  He  first  attacked  the  difference  in  his  Irenarekes 
Redivivu* ;  and  there  he  is  very  copious  in  his  arguments  and  instances  against 
it.  But  Mr.  Prynne  did  not  rest  here ;  for  he  continued  the  subject  in  various 
subsequent  publications  ;  namely,  in  his  preface  and  index  to  what  is  called 
Cotton's  Abridgment  of  the  Records,  and  in  his  Animadversions  on  the 
4th  Institute.  Seethe  latter  book,  p.  13.  But  in  all  these  works,  particularly 
his  Irenarekes  Redivitus,  he  appears  to  me  to  labour  the  point  in  a  manner 
which  indicates  a  very  considerable  misapprehension  of  lord  Coke.  It  is 
manifest  from  his  lordship's  words  here,  that  he  did  not  mean  to  deny  that 
the  term  of  ordinance  might  not  be  or  was  not  frequently  applied  to  statutes  1 
for  he  here  adduces  instances  of  such  an  application.  His  chief  intent  was 
to  guard  against  universally  and  indiscriminately  so  considering  all  ordinances 
in  parliament.  But  Mr.  Prynne,  not  connecting  what  is  here  said  by  lord 
Coke  with  his  words  in  the  4th  Institute,  but  looking  to  the  latter  only, 
tediously  and  provokinglv  argues  as  if  lord  Coke  had  denied  that  an  ordinance 
could  be  or  was  in  an/  case  a   statute.     Not  content  with  fighting  this 

imaginary 
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'H^ example putbjLitUekm is asma panu et cervuia.  [YJThis  [»]  Mtr.  ca.  1. 

ordinance  was  made  at  a  parliament  holden  anno  51  H.  3.  and  the  J^V^'f6^'4" 

like  ordinance  was  made,  entituled  assise  cervisue,  which  you  may  jjre  bJ^  \  *« 

see  in  old  Magna  Charta,  fol.  57.  b.  [t]  And  so  assisa  de  Claren-  f0. 136. 

don,  which  was  in  10  H.  2.  and  assisa  Jbresta  ordained  in  anno  [t]  Staunf.  fo. 

34  E.  1.  and  such  like.    And  aptly  an  ordinance  of  parliament  ll8-  Mir. «.«. 

antiquitie  hath  called  an  assise,  for  that  an  act  of  parliament  JF^"  J.6" 

doth  ordaine  such  a  certaine  order,  as  nothing  can  be  done  more  Re^t^i!*?©. 

or  lease  by  right,    [u]  And  Fleta  saith,  et  habet  rex  in  potentate  [u]  Flet,  ii!  1.  ' 

sud  ut  leges  et  consuetudmeset  assisas  in  regno  suo  provisas  et  ap-  ca«  17. 
probata*  etjuratas,  Sfc*  where  assises  are  taken  for  statutes,  which 
are  the  effects  of  die  sessions  of  parliament. 

De  ponderibus  et  mensuris,  of  weights  and  measures,  is  a 
moat  necessary  learning  to  be  knowne,  and  daily  in  use,  but  it 

belongeth 

imaginary  proposition,  Mr.  Prynne  runs  into  the  contrary  extreme  of  asserting, 
that  acts  01  parliament  and  ordinances  are  universally  and  invariably  the  same. 
Thus  the  true  questions  arising  on  the  subject  were  in  great  measure  lost 
sight  of,  or  at  least  were  so  obscured  by  being  complicated  with  foreign  and 
needless  discussion,  as  not  easily  to  strike  the  reader.  The  real  topics  for 
debate  with  lord  Coke,  and  those  which  should  have  been  pointedly  attended 
to,  were,  first,  whether  the  term  of  ordinance  was  ever  in  fact  applied  to  a 
provision  made  during  the  time  of  parliament  by  only  one  or  two  of  the  three 
branches  of  the  legislature ;  and  secondly,  and  principally,  whether  naming 
only  one  or  two  parts  of  the  legislature  doth  exclude  the  presumption  of  the 
third's  having  assented.  As  to  the  former  of  these  questions,  it  is  rather 
verbal ;  and  therefore  I  will  here  only  observe  upon  it,  that  using  the  word 
ordinance  in  the  manner  stated  by  Lord  Coke  seems  well  enough  to  answer  the 
purpose  of  discrimination ;  that  the  word  may  have  been  frequently  so  applied 
in  ancient  times,  notwithstanding  the  numerous  examples  of  a  contrary  appli- 
cation so  industriously  collected  by  Mr.  Prynne ;  that  lord  chief  justice  Crew 
partly  adopts  lord  Coke's  idea ;  that  Mr.  Prynne  himself,  in  his  later  writings, 
though  he  still  denies  lord  Coke's  distinction,  brings  forward  and  acknowledges 
precedents  which  tend  in  some  degree  to  affirm  it ;  and  that  calling  the  acts 
of  the  parliament  in  the  reign  of  Charles  I,  without  the  royal  assent  to  them, 
ordinances,  seems  to  have  originated  from  lord  Coke's  differences  between  an 
ordinance  and  a  complete  statute.  See  W.  Jo.  103.  Prynne's  Index  to  Cot. 
Abridgm.  of  Rec.  title  ordinances,  and  his  Animadv.  on  4  Inst.  1 3.  As  to  the 
second  question,  besides  what  may  be  found  in  Mr.  Prynne's  pieces,  it  has 
been  distinctly  considered  by  Mr.  serjeant  Hawkins  and  Mr.  Ruffhead,  both 
of  whom,  in  the  prefaces  to  their  several  editions  of  the  Statutes,  anxiously 
oppose  lord  Coke's  idea  of  not  presuming  the  assent  of  lords  or  commons, 
where  the  record  names  one  but  omits  the  other.  The  general  purport  of  the 
reasons  urged  by  the  former  is,  the  various  irregular  and  sometimes  inexplicit 
penning  of  the  more  ancient  statutes,  the  allowed  force  of  several  statutes  in 
which  only  the  king  is  named,  and  the  long  reception  of  others  which  do  men- 
tion the' king  and  lords  without  the  commons.  The  latter  editor  pursues  the 
like  topics  more  at  large,  but,  as  it  seems  to  me,  in  terms  less  guarded ;  some 
passages  of  his  preface  being  such  as  may  encourage  a  hasty  and  unlearned 
reader  to  fall  into  the  unwarrantable  supposition,  that  the  right  of  assent  in 
the  commons  is  disputable  even  as  late  as  the  reign  of  Richard  the  second, 
rather  than  induce  him  to  presume  the  fact  of  their  assent's  having  been  given. 
See  further  on  this  subject,  and  for  the  various  sense  of  the  word  ordinance, 
2  Whitelocke  on  the  writ  of  Parliament,  Elsynge  on  Pari,  last  ed.  26.  and 
Barringt.  on  Ant.  Stat.  4th  ed.  46.  See  also  lord  Macclesfield's  Tr.  6  St,  Tr, 
759 ;  and  see  p.  45  Record  Committee  of  H.  of  Comm.  ordered  to  be  printed 
1800,  and  Mr.  Rose  on  Mr.  Fox's  History,  27,  in  note.— [Note  292,] 
Vol.  I.  S  s 
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belonged!  not  to  this  treatise.    In  some  other  (if  God  so  please) 
somewhat  shall  be  said  of  them  (3). 


Sect.  235. 

ALSO,  if  there  be  lord  and  tenant,  and  the  lord  granteth  the  rent 
of  his  tenant  by  deed  to  another,  saving  to  him  the  other  services,  and 
the  tenant  attumetn,  that  is  a  rent  seche,  as  it  is  aforesaid.  But  if  the 
rent  be  denied  him  at  the  next  day  of  payment,  he  hath  no  remedie ; 
because  that  he  had  not  thereof  any  possession.  But  if  the  tenant  when 
he  atturneth  to  the  grantee,  or  afterwards,  will  give  apenie  or  a  halfe- 
penie  to  the  grantee  in  name  of  seisin  of  rent,  then  if  after  at  the  next 
day  of  payment  the  rent  be  denied  him,  he  shall  have  an  assise  of  novel 
disseisin.  And  so  it  is  if  a  man  grant  by  his  deed  a  year  Ay  rent  issuing 
out  of  his  land  to  another,  See.  if  the  grantor  then  or  after  pay  to  the 
grantee  a  penie,  or  an  halfepennie,  in  the  name  of  seism  of  tke  rent, 
then,  if  after  the  next  day  of  payment  the  rent  be  denyed,  -  the  grantee 
may  have  an  assise,  or  else  not,  frc. 

"AND  the  tenant  atturneth."    Here  it  appeareth,  that  ati 
attornment  (that  is,  an  agreement  to  the  grant)  is  no 
seisin  of  the  rent. 

"  He  hath  Ho  remedie,  fyc"  which  is  as  much  to  say,  as  he 
hath  not  any  remedy  either  at  the  common  law,  or  in  any  court 
of  equity,  which  is  worthy  of  observation. 

See  more  of  this  "  WUl  give  a  penie  or  a  halfepennie,  fyc*  in  name  of  seisin  qfrent9 
in  the  Chapter  &fc"  Here  it  is  to  be  observed,  that  payment  of  any  money  in 
of  Attornement,  name  of  seisin  of  the  rent,  before  any  rent  become  due,  is  a  good 

UCofio  Port.  8e*s*n  °^  tf,e  rent  t0  nave  an  ft88*8©  when  it  is  due ;  and  that,  which 
314.  b.  315.  «,)  *8  given  in  the  name  of  seisin  of  the  rent,  worketh  his 

fct»  effect  to  give  seisin,  and  yet  is  no  part  of  the  rent,  PKJOTI 
nor  shall  be  abated  out  of  the  rent:  but  you  shall  read  [__  ft  J 
more  hereof  hereafter,  Sect.  565. 

"  Apenie,  or  a  halfepennie  fyc."  Here  by  this  ($c.)  is  implyed, 
that  so  it  is  of  the  gift  of  a  sheepe,  or  an  oxe,  or  a  line,  or  a 
paire  of  gloves,  or  a  pound  of  pepper,  or  of  any  valuable  thing. 

(6  Co.  56.  b.  "  So  it  is  if  a  man  grant  by  his  deed  a  yearely  rent  issuing  out 

4  Co.  9.)  of  his  land  to  another 9  Sfc."     By  this  (fyc.)  is  implyed,  that  the 

grant  and  deliverie  of  the  deed  is  no  seisin  of  the  rent ;  and  that 
a  seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not  suf- 
ficient to  maintaine  an  assise  or  any  other  reall  action,  but  there 
must  be  an  actuall  seisin. 

Sect. 


(3)  Accordingly  lord  Coke  discourses  a  little  on  these  subjects  in  two  other 
works.    See  2  Inst.  41 .  and  4  Inst.  273. 
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Sect.  236. 

ALSO,  of  rent  secke  a  man  may  have  an  assise  of  mortd'auncester, 
or  a  writof&yel  or  cosinage,  and  all  other  manner  of  actions  realls, 
as  the  case  lyeth,  as  he  may  have  of  any  other  rent. 

"J  WRIT  ofayd,"  breve  de  avo.    This  writ  lieth,  where  Bract  H.a.  fo. 

the  grandfather  or  grandmother  was  seised  of  any  land  in  ^  ]*"*•  **& 

fee  the  day  that  he  died,  and  an  estranger  abate,  the  heire  shall  *  5.  c.7,8,&c. 

have  this  writ,  [to]  And  if  the  great  grandfather,  besaiel,  proavus,  f.  N.  B.  mi  . 

or  great  grandmother,  besaieles,  proavia,  be  seised  as  is  aforesaid,  r  •.  6  E  .3, 34. 

and  die,  &c.  the  heire  shall  have  a  writ  de  besaiel,  proavo,  or  \  e.  3. 46. 

besaieles,  proavia,  SfC.  Regist.  2*6. 

F.  N.  B.  321 .  A.  B.  Britton,  ca.  76. 

A  xorit  of  cosinage,"  breve  de  consanguinitate.  [<i]  This  writ  W  Bract  li.b-** 


lieth,  where  the  great  grandfather's  father,  tritavus  (id  est)  tertius  fo,867&?i* 
avus,  or  abavus  (id  est)  avus  avi,  was  seised  as  is  aforesaid,  or  Fet.L  5.0a.  7,8. 
where  grandfather's  or  grandmother's  mother,  &c.  ut  supra.  f.N.'b".  aii'. " 
And  so  it  is  of  the  seisin  of  the  brother  of  the  grandfather's 
grandfather,  &c.  (1). 

"  Rent  secke."    And  so  it  is  of  a  rent  charge  to  all  respects. 

"  And  aU  other  manner  of  actions  reals."  Hereupon  some  have  15  E.  a.  Hon 

gathered,  that  a  man  shall  have  a  writ  of  right  of  a  rent  secke,  de  son  fee,  27. 

or  of  a  rent  charge  albeit  they  be  against  common  right.     But  3  *? •  ^K?5'.. 

that,  which  hath  beene  said  by  Littleton  of  an  assise  of  mortdaun-  p  j^jj  6°'  31* 

tester,  a  writ  of  ayel9  eosinage,  and  other  actions  realls,  is  to  be  14  E.  4. 5! 

understood  after  seisin  had  by  some  of  the  ancestors  of  the  de*  Diversity  des 

mandant;  for  without  an  actuall  seisin  or  seisin  in  deed,  none  Cou**>  ll7- 

of  these  are  maintainable.  j^fis*. 


r  160.1  wSect.  237. 

A  LSO,  there  be  three  causes  of  disseisin  of  rent  service,  that  is  to  say, 
rescons,  replevin,  and  enclosure.  Rescous  is,  when  the  lord  dis- 
fraineth  in  the  land  holden  of  him  for  his  rent  behind,  if  the  distresse 
be  rescued  from  him,  or  if  the  lord  come  upon  the  land,  and  will  disr 
treine,  and  the  tenant  or  another  man  will  not  suffer  him,  frc.  Replevin 
is,  when  the  lord  Itath  distrained,  and  replevin  is  made  of  the  distress  by 
unit  or  by  plaint.  Enclosure  is,  if  the  lands  and  tenements  be  so  en- 
closed(l)f,  that  the  lard  may  not  come  within  the  lands  and  tenements  for 

to 


(1)  See  the  table  for  the  decrees  of  consanguinity  placed  before  fol.  18. 
(1)  f  enclosed  not  in  L.  and  M.  but  in  Iloh.  P.  and  Red. 

S  S2 
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to  distrein.  And  the  cause,  why  such  things  so  done  be  disseisins  made  to 
the  ford,  is  for  this,  that  by  such  things  the  lord  is  disturbed  of  the  meows 
by  which  he  ought  to  have  came  to  his  rent,  soil,  of  the  distresse  («). 

(Cro.  Jam.  4»5-  "  J>  E  SCO  US"  Rescussus,  is  here  described  by  Littleton.    It 

9  Ro.  Abr.  877.  «*•  jg  an  ancient  French  word"  comming  from  rescourrer  {id est) 

Hob.^80.  recuperare,  that  is,  to  take  from,  to  rescue  or  recover,     Rescous 

Dy.  941/  isa  taking  away  and  setting  at  liberty  against  law  a  distresse 

Cro.  Ch«.  109.  taken,  or  a  person  arrested  by  the  proces  or  course  of  law.    And 

F.  N.  B.  10 i.e.)  gji  jg  one,  as  to  the  point  of  the  disseisin,  to  rescue  the  distresse 

18  ft  3. 3.  aftCT  jt  jg  taken,  and  before  hand  to  resist  and  withstand  the 

so  H.97.  j.  a.  taking  of  it ;  but  yet  it  is  no  rescous,  until  it  be  distreyfied. 

si  h!  7!  40.  m.  And  therefore  you  may  make  sixe  disseisins  of  a  rent  service ; 

F.  N.B.  109.  B.  rescous  of  a  distresse,  resistance  to  distreyne,  replevin  (3),  inclo- 

6  li.  6.    DU-  gure>  counterpleading  of  the  title,  and  vouching  of  a  record  and 

Assist9*  8  Ea!  toting*     If  the  tenant  rescue  the  distresse,  and  after  is  disseised 

ibid.  416.       '  of  the  tenancie,  yet  the  assise  lieth  against  him  for  the  disseisin 

W.  9.  ca.  6.  done  of  the  rent  by  the  rescous. 
1?  H.  7. 
Keilway,  90.    (Post.  393.  a.) 

[»1 6  R.  9.  "  ^cir  ***  ren*  behind."    Here  Littleton  decideth  an  ancient 

Rmcoosi  10.  question  in  our  bookes,  [p]  viz.  that  the  rent  must  be  behind,  or 

40  ft  3«  33*  else  the  tenant  may  make  rescous :  for  if  no  rent  be  behind  when 

i^  ft  3*  the  distresse  is  taken,  how  can  the  rescous  amount  to  a  disseisin  of 

99  IlT'a'b.      tne  rent  wnen  none  *s  ^ue?    ^nc*  80  it  is,  if  the  tenant  resist  the 

6  E.  4.  n.  b.       ^or^  to  distreine,  when  there  is  no  rent  behind,  this  can  be  no  dis- 

7  ft  4. 90.         seisin  of  the  rent  for  the  cause  above  sayd,  and  this  (as  it  appear- 

6  E.  4.  8.  eth  by  Littleton)  holdeth  as  well  in  case  of  a  rent  service  between 
34  Hi  6. 47.  fofft  aD(j  tenant,  as  in  case  of  a  rent  charge,  &c.  A  nd  so  I  heard 
9  11.4  9i?*io\  air  Christopher  IVray  chief  justice  say,  that  he  had  adjudged  it. 
4  E.  6.  *  And  that  which  the  tenant  may  do  when  there  is  no  rent  behind, 
DUtrew<,Bf.a4.  may  a  stranger  do,  if  his  beasts  be  distrained.  If  the  tenant  ten- 
39  £•  3*  35«  der  the  rent  to  the  lord  when  he  is  to  take  the  distresse,  if  notwith- 
"c»' 6  7>  standing  the  lord  will  distravne,  the  tenant  may  make  rescous  (4). 
HeTiir*  case.  ^  the  rent  of  the  lord  be  behind,  and  the  lord  distreine  the  cattell 

8  H.  4. 1.  of  the  tenant  in  the  highway  within  his  fee,  the  tenant 
(Ant.  47.  b.  may  make  t^*  rescous,  for  that  it  is  defended  by  law  to 

9  Co.  93.)  distreine  in  the  (1)  high  way.    And  by  the  same  reason  .  . 

7  Co^7o\")  ^  the  lord  will  distreyne  averia  caruca,  where  there  -■ 
17  ft  3.  43.    Vid.  tit  Rescous,  14. 

18 


peri 


(2)  of  the  distresse  not  in  L.  and  M .  Roh.  nor  P. 

(3)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes,  it  is  objected  to 
considering  replevin  here  as  a  disseisin,  that  bringing  a  replevin  is  a  course  of 
law,  and  that  neither  an  express  denial  of  a  rent-service,  nor  keeping  the  land 
without  any  thing  distrainable  by  law  upon  it,  amounts  to  a  disseisin.  Yet 
the  annotator  allows,  that  there  is  an  ancient  pleading  in  assise  to  warrant  the 
doctrine,  the  material  words  of  which  he  gives  at  length. — [Note  293.3 

(4)  See  several  authorities  accordingly  cited  in  the  case  of  die  six  car- 
penters, 8  Co.  146.  b.  and  147.  a.  There  too  lord  Coke  states  the  diversities, 
in  point  of  effect,  between  tender  on  the  land  before  distress,  tender  after 
distress  and  before  inclosure,  and  tender  after  inclosure.  See  also  Hob.  207. 
— [Note  294.] 

(1)  It  is  so  provided  by  the  statute  of  Marlebridge,  chap.  15.    But  the  king 
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is.  a  sufficient  distress*  to  be  taken  (a)  besides,  or  if  the  lord 
distrayne  any  thing  that  is  not  distreynable,  either  by  the  com- 
mon law,  or  by  any  statute,  the  tenant  may  make  rescous. 

Note,  there  is  a  rescous  in  deed  and  a  rescous  in  law.    Of  a  (Ant.  47.  b. 
rescous  in  deed  somewhat  hath  already  been  spoken.   A  rescous  *-*f'B- loa>  c) 
in  law  is,  when  a  man  hath  taken  a  distresse,  and  the  cattle  ^2   3'  Re8GOU9» 
distreyned  as  he  is  driving  of  them  to  the  pownd  go  into  the 
house  of  the  owner,  if  he  tnat  tooke  the  distresse  demand  them 
of  the  owner,  and  he  deliver  them  not,  this  is  a  rescous  in  law, 
and  so  of  the  like. . 

And  every  word  of  Littleton  is  materiall,  for  he  saith ; 

"  In  the  land  holden  of  him."    And  therefore  if  the  lord  44E-3«*° 
distreyne  out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  £**"*• 
may  make  rescous,  unless  it  be  in  some  speciall  cases.  u  H^i* 

As  if  the  lord  come  to  distreyne  cattle  which  he  seeth  then  a\  H.  7. 40. 
within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  34  H.  6. 18. 
to  distreyne,  drive  the  cattle  out  of  the  fee  of  the  lord  into  \6  E.  4- 1°. 
some  place  out  of  his  fee ;  yet  may  the  lord  freshly  follow,  and  ^jjj^jf"  aa-,n 
distreyne  the  cattle,  and  die  tenant  cannot  make  rescous,  albeit  (9  c0. 33. 
the  place  wherein  the  distresse  is  taken  is  out  of  his  fee,  for  Plowd.  37.  b. 
now  in  judgement . of  law  the  distresse  is  taken  within  his  fee,  3da.3Inst.131. 
and  so  shall  the  writ  of  rescous  suppose.  **??*•  ***•  Jj:    . 

But  if  the  lord  comming  to  distreyne  had  no  view  of  the  cattle  l  ^I* 

within  his  fee,  though  the  tenant  drive  them  off  purposely,  or  if 
the  cattle. of  themselves  after  the  view  go  out  of  the  fee,  or  if 
the  tenant  after  the  view  remove  them  for  any  other  cause  than 
to  prevent  the  lord  of  his  distresse,  then  cannot  the  lord  distreyne 
them  out  of  his  fee,  and  if  he  doth  the  tenant  may  make  rescous. 

If  a  man  come  to  distreyne  for  damage  feasant,  and  see  the.  16  E.  4. 10. 
beasts  in  his  soyle,  and  the  owner  chase  them  out  of  purpose  *  &  9-  Avow- 
before  the  distresse  is  taken,  the  owner  of  the  soyle  cannot  dis-  ™: l8a" l,bt  9* 
treyne  them,  and  if  he  doth,  die  owner  of  the  cattle  may  rescue  u  l 3Upni' 
them ;  for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distresse ;  and  so  note  a  diversitie. 

There  is  a  diversity  [a]  betweene  a  warrant  of  record  and  a  [a]  14.H.  7. 30. 
warrant  or  an  authoritie  in  law ;  for  if  a  capias  be  awarded  to  the  jfc  J«»tice  d« 
sherife,  to  arrest  a  man  for  felony,  albeit  the  party  be  innocent  J^q^  * 
yet  cannot  he  make  rescous.    But  if  a  sherife  will,  by  authoritie  3 1^  £J,*\" 
which  the  law  giveth  him,  arrest  any  man  for  felony  which  is  not 
guiltie,  he  may  rescue  himselfe  (3). 

"  Replevin" 

is  excepted.  See  the  commentary  on  that  statute  in  2  Inst.  131.  Some  dis- 
tresses also  by  the  subject  are  not  within  this  provision,  of  which  there  are 
instances  given  with  the  reasons  in  2  Inst.  1 33.  and  lord  Hale's  notes  on  F..N.  B. 
go.  A. — [Note  295.] 

(2)  Ace.  ant.  47.  a.  and  more  at  large  in  2  Inst.  133. 

(3)  But,  such  arrest  virtute  officii  being  made  on  a  just  ground  of  suspicion 
of  felony,  the  party  rescues  himself  at  his  peril;  for,  according  to  lord  Hale, 
if  in  the  attempt  to  make  the  rescue  he  is  upon  necessity  slain,  it  is.  no  felony 
in  the  officer ;  and  on  the  same  principle  if  the  officer  is  killed  it  will  be  murder. 
2  Hal.  H.  P.  C.  85,  86,  87.  92,  93.  The  obvious  reason  is-,  that  the  law. makes, 
it  a  duty  in  the  sheriff  and  certain  other  officers  to  arrest  for  felony  on  just 
suspicion ;  and  therefore  rescue  from  such  arrest  is  resistance  of  a  lawful 
authority.  If  this  be  so,  lord  Coke  is  here  too  unqualified  in  expression. 
See  further  on  this  point,  Fost.  270.  1  Burn's  Justice,  tit  Arrest,  and  Dough 
Rep,  345-— [Note  2y(5.] 

k  it  2 
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m  Brit.  fo.  108.  "  Replevin*9  [b]  is  derived  of  replegiare,  to  redeliver  to  the 
****• Kb- f       owner  upon  pledges  or  lurctie. 

""''a!  maul  M  A™°  to  counterplead  the  plaintife  in  an  ante,  by  which 
(Ant  14$.  b.)     h*  i*  delayed,  maketh  him  that  pleadeth  it  a  disseisor.    Other- 

[c]  94  Am.  3.     wise  it  is,  if  he  had  pleaded  ma  tort,  %c. 
9Q  Am.  5a. 

Fletm'  URrittim       "  Endowre,"  is  here  also  described,  and  need  no  other  expli- 

£F,o8.  cation;  for  the  lord  cannot  [d]  breake  open  the  gates,  or  breake 

[d]  10  E.  3. 9.  down  die  mclosares  to  take  a  distresse,  and  therefore  die  law 
49  E.  a- 14*  accounts  it  a  disseisin.  But  all  these  are  intended  by  Littleton 
7  &  3-  3-  to  be  disseisins  after  an  actual!  seisin  had,  and  when  the  rent  is 
VaL.  18  behind :  otherwise  none  of  these  are  disseisins  at  all. 

10  £.  4. 9.  But  wherefore  should  a  rescous  of  the  distresse  by  the  party 

Bract,  lib.  4.  himseHe,  or  a  replevin,  which  is  a  redelivery  of  the  distresse  by 
fol.  161.904.  thesherfteby  theeeurseof  law  to  the  paitie,  be  any  disseisin  of 
S""0^ 108"  *•  rent  8enricc  ?  Littleton  doth  here  yield  the  true  reason ; 
cap^i.  *  because  that  by  die  rescue,  and  by  die  suing  of  the  replevyn, 
'  the  lord  is  disturbed  of  the  mesne  by  die  which  he  ought  to 

hare  and  come  to  his  rent,  vis.  of  the  distresse, 
And  so  His  of  anincioser;  for  he  that  disturbes  a  man  of  the 
9  Am.  10.     meane  disseiseth  him  of  the  thing  it  selfe,  [e\  as  the  turning  of 
nor,  ca.  «.      the  whole  streame  that  runnes  to  a  mill  is  a  disseisin  of  the  mill 
•ect.15.   Brit  u  selfe. 

m8  m/14'  80  it  is  if  a  man  be  disturbed  to  enter  and  manure  his  land, 

r/j  a6  Am.  17.  f  /]  **■  *  a  disseisin  of  die  land  it  selfe ; .  for  qui  adimit  medium 

3  E.  4.  s.  per  Jtrimitjinem,  and  qutobstruit aditumdeUruitcommodum.  [g]  And 

ttttl.  therefore  where  it  is  said,  that  a  man  shall  not  be  punished  for 

49**- 3*  **  b'  suing  of  writs  in  the  king's  court,  be  it  of  right  or  wrong,  it  is 

a*  R  &  15.  regularly  (4)  true,  but  it  fayieth  in  this  speciall  case  of  the  writ 

43  Am.  40.       43  £.  3.  ao.  Fmoz  jodg.  10.        8  E.  4.  15.  per  Moyle.        a  It  3. 19. 
(Hob.  soft.  *6&     1  Hod.  4.    Cro.  rfis.  836.    1  Bid.  463.) 

Of 


til 


(4)  Ace.  Dy.  085*  a.  4<3o. 146.  b.  1  Buktr.  141.  But  on  this  rule  it 
may  be  asked,  whether  the  law  of  England  is  so  defective  as  to  furnish  no 
remedy  for  the  injury  of  bemg  harassed  by  vexatious  and  groundless  suits,  or, 
to  use  the  language  of  the  Roman  law,  no  penalty  to  restrain  the  temerititi- 
gantes  f  It  maybe  answered,  that  the  rule  is  not  to  be  understood  so  largely; 
for  certainly  there  are  various  provisions,  the  object  of  which  is  to  discourage 
the  commencement  of  suits  from  an  unjust  or  improper  spirit  of  litigation. 

I.  By  the  ancient  law  no  person  could  prosecute  a  civil  action  without 
having  in  the  first  stage  of  it  two  or  more  persons  as  pledges  of  prosecution ; 
and  if  judgment  was  given  against  the  plaintiff,  or  he  deserted  his  suit,  both  he 
and  they  were  liable  to  amercement  to  the  king,  either  for  not  prosecuting,  or 
pro  /also  clatnore;  and  hence  the  clause  of  sijbeerit  te  securum  in  writs  sum- 
moning the  defendant  to  answer.  Mirr.  c.  1 .  s.  3.  c.  a.  s.  04.  Ant.  1 96.  b.  1*7.  a. 
Originally  these  pledges  were  or  ought  to  have  been  real  and  responsible  per- 
sons; ana  the  amercement  of  them  and  their  principal  was  an  actual  branch 
of  royal  revenue;  the  ascertainment  of  the  sum  to  be  paid  as  an  amercement 
being  sometimes  by  the  jury  impanelled  to  try  the  issue,  and  sometimes  by  a 
jury  summoned  for  that  special  purpose  by  the  coroner  on  receiving  aa  estreat 
of  the  amercement.  F.  N.  B.  on  the  writ  of  msera$a  nwericordia,  75.  K. 
Griesley's  case,  8  Co.  30.  a.  Beecher's  case,  8  Co.  61.  a.  But  this  guard  at 
length  lost  all  its  vigour,  and  even  so  early  as  in  the  reign  of  Edward  the 
Fouru>  appears  to  have  evaporated  into  mere  form.  18  Ed.  4.  9.  b*  pi,  19. 
However  as  a  form  it  still  continues ;  and  if  omitted  was  a  ground  either  for  a 

demurrer 


L.  2.  C.  12.  Sect.237.  Of  Rents.  *[l6l.a. 

of  replevyn  for  the  causa  aforesaid,    [h]  But  denyall  is  no  dis-  0]  3  £  3-  75- 
seisin  of  a  rent  service  without  rescous  or  resistance.  8  H.  6. 1 1. 

Sect, 

demurrer  or  for  a  writ  of  error,  till  the  legislature  interposed  by  two  different 
statutes,  the  last  of  which  has  been  so  liberally  construed  as  scarce  to  make  it 
possible  to  take  advantage  of  the  non-return  or  non*  entry  of  pledges  in  any 
a  stage  of  a  civil  suit.  See  3  Bulst.  61 .  and  the  case  of  Hussey  v,  Moore  on  a 
penal  statute,  ibid.  275.  where  the  subject  of  pledges  is  most  learnedly  inves- 
tigated.   See  also  Fortesc.  Rep..  330,    1  Wils.  226.    2  Wils.  142. 

II.  As  the  amercement  leviable  on  a  plaintiff  and  his  pledges  belonged 
wholly  to  the  king  in  respect  of  and  by  way  of  penalty  for  troubling  his  courts 
improperly,  it  became  necessary  to  have  a  distinct  provision  in  favour  of 
defendants  who  were  unjustly  sued ;  and  for  this  purpose  the  legislature  intro- 
duced costs  in  their  favour.  The  first  law  giving  costs  to  a  defendant  is  said  to 
be  the  statute  of  Marlebridge,  c  6,  which  gave  an  action  to  the  lord  where  he 
was  defrauded  of  wardship  by  his  tenant's  coUusively  enfeoffing  his  heir  within 
age,  but  at  the  same  time  directed  that  the  feoffee  should  have  his  damages  and 
costs  where  he  was  maliciously  impleaded.  52  Hen.  3.  c.  6.  and  2  Inst.  112. 
Tliis  provision  for  one  particular  case  was,  but  not  till  alter  a  long  interval, 
followed  by  various  statutes  of  a  general  kind,  under  which  at  this  day  a 
defendant  is  almost  universally  entitled  to  costs  where  the  suit  terminates 
against  the  plaintiff.  See  33  H.  8.  c.  15.  4  Jam.  1.  c.  3.  8  Etfs.  c.  3. 
13  Cha.  s.  st.  2.  c.  a;  8  &  9  W.  3.  c.  11.  4  or  5  An.  c.  16.  to  which  add  Law 
of  Nisi  Pri.  ed.  of  1775,  chap.  8.  p.  328.  Mr.  serjeant  layer's  Law  of  Costs, 
c.  8,  9,  &  10.  and  Mr.  Crompton's  Pract.  of  JL  6.  and  C.  P.  commonplaced, 
12  ed.  v.  2.  p.  461.  [See  also  Impey's  Practice,  K.  B.  &  C.  P.]  But  the  statu- 
tory provisions  are  confined  to  suits  in  the  king's  courts  of  common  law.  (*)  How- 
ever our  courts  of  equity  supply  this  seeming  defect  by  the  exercise  of  a  discre- 
tion in  awarding  costs  to  a  defendant,  which  is  constantly  done  as  often  as  they 
think,  that,  from  the  want  of  equity  in  the  plaintiff,  or  on  any  other  account,  he 
ought  to  have  costs.    2  Atk.  553. 

III.  Where  two  or  more  conspire  to  harass  any  per  son  by  a  false  and  mali- 
cious suit,  whether  criminally  or  civilly,  it  is  a  crime  punishable  by  indictment, 
<rt  the  parties  injured  may  sue  for  damages  by  writ  of  conspiracy ;  and  both  of 
these  remedies  lie  at  common  law,  that  part  of  the  statute  or  ordinance  of 
arficuH  tuper  charta9>  which  gives  remedy  against  conspirators  by  writ  out 
of  chancery,  being  according  to  both  Staunfbrd  and  lord  Coke  only  an  affirm- 
ance of  the  common  law.    Staunf.  P.  C.  172.    2  Inst.  561, 562. 

IV.  There  is  also  a  remedy  for  a  false  and  malicious  prosecution,  though 
the  aggravation  of  a  conspiracy  or  confederacy  is  wanting,  and  the  injury  comes 
from  one  only;  for  in  such  a  case  the  party  prosecuted  may  have  an  action 
upon  the  case  for  damages.  I  apprehend  too  that  such  action  lies,  as  well  where 
the  vexation  is  practised  by  a  civil  suit,  as  where  it  is  carried  on  through  the 
medium  of  a  criminal  process.  F.  N.  B.  114.  D.  See,  however,  1  Bridgm. 
MS.  Rep.  £7.  Indeed  the  numerous  cases  to  be  met  with  in  the  books  are 
chiefly  for  criminal  prosecutions.  See  1  Vin.  Abr.  17  to  35.  and  the  case  of 
Farmers.  Dalling,  4  Burr.  1971.  But  there  seems  to  be  no  reason  for  distm- 
guishing  between  the  writ  of  conspiracy  and  an  action  upon  the  case  in  this 
respect ;  and  exclusively  of  other  authorities  which  ina*  probably  be  found  upon 
a  search,  lord  Hobart,  Mr.  serjeant  Rolle,  and  lord  Holt,  all  concur  in  the 
idea  that  where  a  civU  suit  is  commenced  falsely  and  maliciously,  and  for  the 
mere  purpose  of  vexation,  it  is  actionable.  See  Hobart's  argument  in  Waterer 
v.  Freeman,  Hob.  205.  266.  Rolle's  words  m  Sty.  379.  and  Holt's  argument 
in  giving  judgment  in  Savill  v.  Roberts,  reported  in  12  Mod.  208.  1  >L.  Raym. 
and  other  books,  and  the  case  of  an  action  for  falsely  and  maliciously  suing  out 

a  commission 

*  This  mutt  be  understood  with  some  little  exceptions.    See  1 7  R.  a.  c.  6. 
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►^  SecL  238.  [}  J1] 

jf  N  D  there  be  four  causes  of  disseisin  of  a  rent  charge :  acil.  rescous, 
•"  replevin,  inclosure,  and  deniall ;  ybr  denyall  is  a  aisseisin  of  a  rent 
charge,  as  is  said  before  of  a  rent  secke. 

Britten,  obi  "  WHERE  be  four  causes  of  disseisin  of  a  rent  charge" 
rapn.  Fkta,  -*•  ^nt|  vou  mg.y  ^d  a  fifth,  vis.  resistance  to  distreine, 
lib.  4.  cap.  1.       counterpleading  ana  vouching  a  record  and  fayler  thereof,  as 

hath  been  said  before  (1). 

14  E.  4. 4.  "  Denial!."    Deniall  is  a  disseisin  of  a  rent  charge,  aswell  as 

35  H.  6.  7.         of  a  rent  secke ;  albeit  he  may  distreine  for  the  rent  charge,  as- 

3  Am.  8. 

10E.3.9.    40&3-*4-    3H.6.35.    3 E. 3.75-    09 Am. 51.    39 Am. 4.    40 As*. 3. 

13  £.1.    4  Am.  40.    3  Am.  8.    8H.6. 11.     18  E.  3.    Am.  78.    (Cro.Cha.507-> 

well 


a  commission  of  bankruptcy,  in  1  Blackst  Rep.  427.  See,  however,  Reed 
v.  Dawson,  1  Bridirm.  MS.  Rep.  96.  Sutton  v.  Johnson,  1  T.  R.  Jones  v. 
Gwyn,  Gilb.  R.  185.  However  from  the  language  of  a  case  in  Dyer,  and  of 
another  in  lord  Coke's  Reports,  1  doubt  whether  actions  on  the  case  for  false 
and  malicious  prosecutions  were  in  general  allowed  in  the  reign  of  Elizabeth. 
Dy.  985.  a.  4  Co.  14.  b. 

V.  In  some  special  cases,  a  plaintiff  failing  in  his  action  is  exposed  to  the 
direct  and  immediate  punishment  of  fine  and  imprisonment  by  the  court  in 
which  he  sues,  without  the  benefit  of  a  jury  to  assess  the  fine,  or  the  circuity 
of  a  separate  prosecution  to  try  the  malice.  This  is  the  law  in  certain  actions 
which  are  of  a  high  nature,  where  the  injury  of  which  the  defendant  is  accused 
concerns  life  or  limb,  or  is  otherwise  of  an  atrocious  kind,  as  in  appeals  of  felony 
or  mayhem,  and  in  attaint;  for  in  all  these  the  plaintiff  may  be  fined  and  im- 

Erisoned  by  the  court,  if  he  be  barred  or  nonsuited,  or  if  the  writ  abates  by 
is  own  default.  Beecher's  case,  8  Co,  60.  a.  It  is  the  same,  where  the  action, 
though  not  of  so  high  an  order,  is  apparently  vexatious ;  for  on  this  principle 
a  plaintiff,  who  sues  the  same  person  in  two  different  courts  for  the  same  cause, 
may  be  fined.  Ibid,  and  14H.  7. 7. — The  result,  as  to  the  law  at  present,  and 
since  pledges  of  prosecution  have  become  a  mere  formality,  seems  to  be  this: 
No  man  is  actionable  for  merely  suing,  whether  in  a  criminal  or  civil  form,  how- 
ever false  the  suit  may  be  in  foundation ;  nor  is  otherwise  punishable,  except 
in  the  case  of  a  civil  suit,  by  the  payment  of  costs.  But  if  the  suit  be  malr- 
aous  as  well  as  false,  it  is  on  that  account  punishable;  sometimes  by  indict- 
ment or  information,  as  in  the  case  of  a  conspiracy ;  sometimes  by  immediate 
fine  and  imprisonment  in  the  court  in  which  the  malicious  suit  is  carried  on; 
as  in  appeals  of  felony,  or  mayhem,  or  in  attaint ;  and  sometimes  by  action  of 
the  party  sued,  as  where  a  damage  can  be  proved,  or  where  from  the  grossneat 
or  criminality  of  the  charge  or  imputation  the  law  supposes  a  damage  to  be 
inevitable.— -Such  are  the  various  provisions  of  our  law  to  deter  men  from 
becoming  j&aintiflt  or  complainants  without  justifiable  cause.  As  to  the  pro- 
visions against  obstinate  or  vexatious  defendants,  these  being  rather  beyond 
the  principle  for  explanation  of  which  this  note  was  begun,  and  the  note 
itself  being  already  so  extended,  I  shall  be  content  with  observing,  that, 
exclusively  of  the  finding  of  damages  and  award  of  costs  against  such 
defendants,  there  is  in  some  few  cases  of  a  very  special  nature  a  power  in 
the  court  to  punish  their  misbehaviour  by  fine  and  imprisonment.  See  Dy. 
67.  a.  &  b.  Beecher's  case,  8  Co.  59  &  60.— See  further  on  die  general 
subject  of  this  note,  Cow.  Inst.  Jur.  Anglic,  lib.  4.  tit.  16.— r  Note  ao7.1 
(1)  Ant.  160.  b.  L  *" J 
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well  as  for  a  rent  service.    Nota,  that  when  bookes  say  that 
a.  detainer  of  a  rent  charge  or  secke  is  a  disseisin,  it  must  be  ' 
intended  upon  a  demand  made  (a). 

If  there  be  two  joyntenants,  and  the  grantee  of  a  rent  charge 
distreine  for  the  rent,  and  one  of  them  make  rescous,  they  are 
both  disseisors  (3) ;  for  a  distresse  for  the  rent  is  a  demand  in 
law,  and  then  the  non-payment  is  a  deniall  and  a  disseisin ;  but 
he  that  made  the  rescous  is  only  the  disseisor  with  force. 


Sect.  239. 

A  ND  there  be  two  causes  of  disseisin  of  a  rent  secke;  that  is  to  say, 
'**   deniall  and  inclosure. 

rF  H  E  reason,  wherefore  inclosure  is  a  disseisin  of  a  rent  secke,  49  E.  3. 16. 
is  because  the  grantee  cannot  come  upon  the  land  to  de-  *g  Ass*  &* 

•»._,)  :*  3»  Am.  7. 

mandlt-  10  E.  3. 19. 

33  H.  6.  35.    35  H.  6.  7*  *>• 
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A  ND  it  seemeth,  that  there  is  anotlier  cause  of  disseisin  of  all  the  three 
^  services  aforesaid;  that  is,  if  the  lord  is  going  to  the  land  holden  of 
him  for  to  distreine  for  the  rent  behind,  and  the  tenant  liearing  this 
encountreth  with  him,  andforestalleth  him  the  way  with  force  and  armes, 
or  menace th  him  in  such  Jorme  that  he  dare  not  come  to  the  land  to  dis- 
treine for  his  rent  behinde  for  doubt  of  death,  or  bodily  hurt  (pur  doubt 
de'mort,  ou  mutilation  de  ses  members),  this  is  a  disseisin,  for  that  the 
lord  is  disturbed  of  the  meane  whereby  he  ought  to  come  to  his  rent.  And 
so  it  is,  if  by  such  forestalling  or  menacing,  he  that  hath  rent  charge  or 
rent  seeks  is  forestalled,  or  dare  not  come  to  the  land  to  aske  the  rent 
behinde,  fyc. 

"VORESTALLETH"  [»]  forestallamentum,  signified!  [•] Fleta, lib.  1. 
obtrusionem  via  vetimpedimetdum  transitu*  ,$fc.  cap.  43. 

"  With  force  and  armes"  vi  et  armis.  a9  Am.  49. 

(3  Ink.  195.) 
Force,  vis,  in  [i]  the  common  law  is  most  commonly  taken  in  [f)  Vid.  Sect. 
ill  part,  and  taken  for  unlawfull  violence,  for  maximh  pad  sunt  43  *• 
contraria  vis  et  injuria.  And  therefore  Britton  said  well,  speaking  (Poit'  a57- b') 
in  the  person  of  the  king,  nous  volons9  que  touts  gents  pirns  went 
judgement  que  force  (4).    Arma,  Armes,  in  the  common  law 

signifieth 

(*)  This  is  agreeable  to  Littleton's  description    of  such  a  disseisin  in 
Sect.  333.    See  W.  Jo.  414. 

(3)  See  ace  as  to  attornment  by  one  of  two  jointenants,  Sect.  5Q6. 

(4)  Britt.  116.  a. 
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sifnifeth»any  thing,  that  a  man  striketb  or  hurteth 
mBnctoo,       »withalL    [k]  Omnes Ulos dicsmus armatos,  qui  habcnt  nggl 

rb!4*  ai.1****  cmM  W°  mocere  P0***1**    Telorum  autsm  appellation*  I  J 

FletJ  Su  l44^    <*ww*»  mi  giffthr*  SM£«tt  homines  nocere  pommt,  acci- 
cap.  4.  flMMter.    ^  si  quu  venerit  sine  armisy  et  in  i^  (xmcertatume 

Ijgnu  iumprntfJustes  et  lapids*,  talk  dketur  vis  artnata  .•  sofjs' 
quMveweritcumarmUfOrmutamenadd^ 
et  dejecerit,  vis  qrmata  dicitur  emjucto,  suficitenim  terror  armo- 
rum ut  videatur  armis  dejedsse.  And,  Armorum  quadam  sunt 
tuitionis  (si  quad  quu  ob  tutelam  corporis  sui  vd  sut  juris  fecerit, 
juste  Jecisse  videtur)  quadam  pacts  et  justitia,  quadam  per- 
turbationis pacts,  et  injuria;  quadam  usurpationis  rei alienee, 

Againe,  Armorum  quadam  sunt  moluta9  et  quadam  quafactunt 

brusurum,  fyc.     Arma   motuta  plagam  faexunt ;   sicut  gladius, 

hisacuta,  et  hujusmodi,  Ugnavero  et  lapides  brusuras,  orbes,  et 

ietusy  Sfc.    To  conclude  this,  it  is  truly  said,  that  armorum 

(a  bur.  161,       apoeUatione  non  solum  scuta  et  gladU  et  galea  contineniur,  sed 

»•■•)  eajustes  et  lapides.    As  the  poet  saith : 

Virgil,  i.  Jamque  faces  et  saxa  volant ;  Juror  arma  ministrat. 

Sed  vim  vi  repeUere  licet,  modbfiat  moderamine  inculpata  tufela9 
non  ad  sumendam  vindictam,  sed  adpropulsandam  injuriam. 

Bracton,  lib.  9.  "  For  doubt  of  death,  or  bodily  hurt  (pur  doubt  de  mort,  ou 

Ad*  Brifc  m  mutilation  de  ses  members.)"     For  it  must  not  be  vagus  et  vanus 

necajib!  *?c.  ?  i*mor>  ***  talis  9s"  cadere  possit  in  virum  constantem,  et  non  in 

(Psst.  863.* b-)  bominem  vanum  et  meticulosunh  talis  enim  debet  esse  metus9  qui  in 

>  se  continet  mortUyericuUmet  corporis  cruciatunu   Littleton  here 

•  i«e  of  thb  m  *aithf  it  must  be  tor  feare  of  death  *  or  mutilation  of  members, 
the  Chapter  of  Et  nemo  tenetur  exponere  se  tnfortuniis  et  pericuUs  (1).  And 
Descents,  therefore  a  forestalment  with  such  a  menace  is  a  disseisin,  not 
49  E.  3. 14.  onely  (saith  Littleton)  of  a  rent  service,  but  also  of  a  rent  charge 

to  Astio.  Ate.    tai^  rent  8ec<K*    The**  be  all  the  disseisins  of  a  rent  that  our 

author  speakes  of.  See*bereafter  [/]  where  a  disseisin  shall  be 
mvid.  Sect.  ^  wa^  ^  admittance  of  the  owner  of  the  rent.  And  Littleton 
w'  doth  adde  the  binding  reason  in  case  of  forestalment,  because  the 

lord  is  disturbed  of  the  meane  by  which  be  ought  to  come  to  his 
rent,  whereof  there  hath  beene  spoken  sufficient  be/ore  (*),  as 
'    well  in  case  of  the  rent  charge  and  rent  secke,  as  of  the  rent 
service. 

"  Sfc"    Of  the  (Sfc.)  in  the  end  of  this  Section,  and  what  is 
implied  therein,  sufficient  hath  beene  spoken  before. 

Now  hath  Littleton  spoken  of  remedies  for  the  recovery  of  the 

•  it  a  «*  arrerages  of  rents*  But  since  Littleton'*  time  a  right  profitable 
A ?Co.  lis!"  statute  *  in  the  3a  yeare  of  H.  8.  hath  beene  made  for  the 
j)ym  CT£.  b.  recovery  of  anreraaes  of  rents  in  oertaine  cases  where  there 
7  Co.  39.  b.  lay  no  remedy  at  the  common  law,  and  giveth  further  remedy 
Ant.  148.  a.)      jn  some  cases  where  at  the  common  law  there  was  some  0)) 

remedy ;  which  statute  hath  beene  weH  and  beneficially  ex- 
pounded ;  and  hereupon  eight  things  are  to  be  observed. 

l.  When 


(1)  See  more  fully  on  this  subject  post,  953.  b. 

(2)  Ant,  161.  a. 

(3)  See  as  to  this  point  infra  note  4,  and  162.  b.  note  1. 
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1 .  When  Littleton  wrote,  the  heires,  executors,  or  administra- 
tors, of  a  man  seised  of  a  rent  service,  rent  charge,  rent  secke, 
or  fee  ferine,  in  fee  simple  or  fee  taile,  had  no  remedy  for  the 
arrerages  incurred  in  the  life  of  the  owner  of  such  rents.     But 

now  a  double  remedy  is  given  to  the  executors  or  administrators  4  Co.  49, 50.  a. 

for  payment  of  debts,  &c.  viz.  either  to  distreine  or  to  have  an  OgnelTs  case, 
action  of  debt.    . 

2.  That  the  preamble  of  the  statute  concerning  executors  or  40  £.  3. 
administrators  of  tenant  for  life  is  to  be  intended  of  tenant  pur  auter  Execution,  98. 
vie,  so  long  as  cestui/  que  vie  liveth  (4),  who  are  also  holpen  by  the  ^j?*-3' lib*  3I* 
said  double  remedy.    But  after  the  estate  for  life  determined,  his  ?4h  8  ao 

executors  or  administrators  might  have  had  an  action  of  19  h.  6.  43. 

CI  6271  debt  by  the  common  law ;  but  they  could  nothave  fc?"  dis-  34  H.  6. 20. 
b.  J  treynea<>   which   now  they  may  do  by  force  of  this  3*  E.  3-  Det«  9. 
t  statute :  for  in  that  point  it  addeth  [m]  another  remedy  9  *?; 7*  l7*  . 
than  the'common  law  gave  (1).  ofction^a"-" 

(Cro.  Cha.  471, 47a.)    [w]  23  Eliz.  Dier,  375.  (Ant.  146.  b.) 

3.  If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  taile, 
reserving  a  rent,  this  is  a  rent  service  within  this  statute. 

4.  The  distresse  is  the  more  plaine  and  certain  remedy  than  26  E.  3. 64. 
the  action  of  debt ;  for  the  action  of  debt  must  be  brought  against  "  H- *  fol*  qI- 
them  that  tooke  the  profits  when  the  rent  became  behinde,  or  f|*JjJ[  &^Co. 
against  their  executors  or  administrators ;  but  the  distresse  may  39.  b/ Billing- 
be  taken  upon  the  land,  be  it  either  in  the  tenant's  own  hands  or  ton's  case. 

in  the  hands  of  any  other  that  claimes  by  or  from  him  (that  is  by 

interpretation 


(4)  This  passage  of  lord  Coke  has  been  cited  to  prove,  that  he  was  of  opinion 
against  extending  the  remedy  of  the  statute  to  the  executors  of  a  tenant  for  his 
own  life,  who  before  the  statute  were  entitled  to  action  of  debt,  but  could 
not  distrain.  See  Hoole  v.  Bell,  in  1  L.  Raym.  173.  But  I  think,  that  lord 
Coke  was  misunderstood.  He  appears  to  me  to  have  merely  intended  to  guard 
against  an  error  of  law,  into  which  the  generality  of  the  preamble  of  the  statute 
might  lead  uninformed  persons;  the  preamble  reciting  that  the  executors 
of  tenants  for  life  had  no  remedy,  without  distinguishing  what  kind  of  tenants ' 
for  life ;  whereas  in  truth  the  executors  of  tenant  for  his  own  life,  and  also  the 
executors  of  tenant  jour  autre  vie,  after  death  of  cestui  que  vie,  had  remedy  by 
action  of  debt  before  the  statute.  That  it  was  not  the  meaning  of  lord  Coke 
to  restrict  the  benefit  of  the  statute  to  cases  in  which  there  was  no  remedy 
before,  and  on  that  account  to  exclude  the  executors  of  tenants  for  their  own 
lives  from  the  remedy  of  distress  given  by  the  statute,  is  to  me  clear ;  because 
he  himself  states,  both  in  a  preceding  and  in  a  subsequent  paragraph,  that  the 
statute  sometimes  operates  by  adding  a  remedy  to  that  before  existing  atxom- 
mon  law.    See  further  as  to  this  point,  infra  note  1. — [Note  298.] 

(1)  This  doctrine  is  impugned  by  the  court's  resolution  in  Turner  v.  Lee, 
Cro.  Cha.  471.  for  according  to  that  case  the  statute  of  H.  8,  only  applies, 
where  the  common  law  gives  no  remedy.  To  this  construction  also  the  pre- 
amble  of  the  statute  affords  countenance.  However,  in  a  case  in  Cro.  Eliz.  332. 
it  seems  to  have  been  taken  for  granted,  that  the  statute  did  not  operate  thus 
restrictively ;  and  in  Hoole  v.  Bell,  1 L.  Raym.  172.  it  was  adjudged,  that  the 
statute  being  remedial  extends  to  the  executors  of  all  tenants  for  life,  as  well 
to  those  executors  who  previously  to  the  statute  were  entitled  to  action  of  debt, 
as  to  those  executors  who  had  no  remedy  whatever.  Ever  since  too  this  last 
case,  I  apprehend  the  law  to  have  been  taken  accordingly.  See  further  as  to 
this  construction,  supra  note  4.— [Note  299.] 
'  Vol.  I.  .  S  s 
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roterpretatkm  under  him,  by  purchase,^  or  descent.  And  these 
words,  claiming  onely  by  and  from  Ai«,  are  to  be  understood 
claiming  onely  from  or  under  him  by  purchase,  gift,  or  descent,' 
and  not  paramount  or  above  him ;  as  tiie  lord  by  eseheate  claim- 
eth  not  under  the  tenant  by  purchase,  gift,  or  descent,  but  by 
reason  of  his  seigniory,  which  is  a  title  paramount  (2). 

5.  If  there  be  lord  and  tenant  and  the  rent  is  behinde,  and  the 
lord  grant  away  his  seigniory,  and  dyeth,  the  executors  shall  have 

fa  Sid.  99.)       no  remedy  for  these  arrerages ;  because  the  grantor  himself  had* 

no  remedy  for  them  when  he  dyed  in  respect  of  his  grant,  and  the 
statute  is  (in  like  manner  as  the  testator  might  or  ought  to  have 
done)  Et  sic  de  similibtu ;  for  the  act  giveth  no  remedy,  when 
the  testator  himselfe  hath  dispensed  with  the  arrerages,  or  had 
no  remedy  when  he  dyed  (3). 

6.  If  the  tenant  make  a  lease  for  life,  the  remainder  for  life,  the 
remainder  in  fee,  the  tenant  for  life  payee  not  the  rent  due  to  the 

(4  Co.  si .)  lord,  the  lord  dyeth,  the  tenant  for  lire  dyeth :  the  executors  can- 
not distreine  upon  him  in  remainder,  because  he  claimes  not  by 
or  from  the  tenant  for  life.  And  so  it  is  of  a  reversion  for  the 
cause  aforesaid.  But  if  a  man  grant  a  rent  charge  to  A.  tot  the 
life  of  B.  and  letteth  the  lands  to  C.  for  life,  the  remainder  to  2). 
in  fee,  the  rent  is  behinde  by  divers  yeares*  B.  dyeth,  and  after 
C.  dyeth :  A.  may  distrain  D.  in  remainder  for  all  the  arm  ages, 
by  the  latter  branch  of  the  statute  of  39  H.  8.  And  tma  diver* 
srcy  rtteth  upon  the  severall  pennings  of  the  former  branch  and 
of  this  latter,  which  you  may  reade  in  the  statute  hselfe,  and  so 
W  5  Co.  118.  expounded  and  adjudged  [o]  in  Edridges  case,  and  the  latter 
Edridge'ft  cue.    c]auge  giveth  the  lesser  estate  the  greater  remedy. 

•  7.  For  the  arrerages  of  a  nomine  pcerue,  and  for  reliefe,  or  for 

•  40  E.  9. 3.  b.  aid  pur  f aire  jit*  chivaler  or  purJUe  marierf  this  statute  •  giveth  no 
11  H.  4. 85.  remedy.  For,  for  the  arrerages  of  the  nomine  poena,  the  grantee 
1 4  E.  4.  4.  himselfe  may  have  an  action  of  debt,  and  consequently  his  execu- 

a8  H  8.  *  *  ton  or  administrators :  and  yet  the  nomine pama  as  an  incident  to 
Dier,  94.  the  rent  shall  descend  to  the  heire.    For  reliefe  the  lord  cannot 

O]  34  E.  1.  hfcve  an  action  of  debt,  but  distreine ;  but  his  executors  by  [p] 
Avowry,  233.  die  common  law  shall  have  an  action  of  debt  (4),  for  it  is  no  rent 
F.  N.  b.  m.  but  a  casuall  improvement  of  services.  For  the  said  aides,  if  die 
10  h  «  a1'  *or(*  ^  'evy  tnem,  die  son  and  the  daughter  respectively  shall 
Mkh.  as  H.  8.  k*ve  *°  act*on  °f  debt  against  the  executors  or  administrators 
Rot.  499.  of  die  lord,  and  if  they  nave  nothing,  then  against  the  heire ; 

Leakc'i  caae.  but  this  is  by  the  statute  [<j]  of  W.  1 .  Note,  that  all  manner  of 
Ognel'a  case,  arrerages  of  rents  issuing  out  of  a  freehold  or  inheritance,  whether 
•1  E.q°63>t  ia7  ^ei  ^e  m  money  or  corne,  cattell,  fowle,  pepper,  comine,  vic- 
(3 do.  66*. '  txu&l,  spurres,  gloves,  or  any  other  profit  to  be  delivered  or 
Cro.EJiz.  893.)  yielded,  and  whether  they  be  annual]  or  every  two,  diree  or  four 
M  W.  1.  ca.36.  yeares,  &c.  or  the  like,  are  within  this  statute ;  but  work  dayes, 
J.N.  B.  89. 199.  or  gny  corporall  service,  or  the  like,  are  not  within  this  statute. 

8.  A  feme  sole  is  seised  of  a  rent  in  fee,  &c.  which  is  behinde 
and  unpaid ;  she  taketh  husband ;  the  rent  is  behinde  again ;  the 

wife 


(2)  For  other  cases  not  within  the  statute  on  a  like  ground,  see  Cro. 
Eliz.  33a.  1  Leon.  302.  2  Vern.  612.  See  also  on  the  extent  of  this  branch 
of  the  statute,  Edridge's  case,  5  Co.  118. 

(3)  Ace,  by  Vaughan  chief  justice,  in  his  Reports,  40. 

(4)  Adjudged  accordingly  in  a  case  in  Noy,  43.  and  Cro.  Eliz.  883.  See 
also  ace.  ant.  83.  a.  &  b. 
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wtfedyeth:  thehuribandbythecomuioulawstwrnlduothayethe 
arrerages  growne  due  before  die  marriage,  but  for  the  arrerages 
become  due  during  the  coverture  the  husband  might  [r]  have 
an  action  of  debt  by  the  common  law.    But  now  this  statute*  by  [r]fl65.a.6+ 
a  particular  clause  giveth  the  husband  the  arrerages  due  before  )r^'j'll'o< 
marriage,  and  the  said  double  remedy  for  the  same,  that  he  may  {  s™'h.*6.'*5. 
distreyne  for  the  arrerages  growne  due  during  the  coverture.  f.n.B.  iai. 
So  it  giveth  him  that  which  he  could  not  have  before,  and  further  (P<*t.  351 .  b.) 
remedy  tw  that  which  the  common  law  gave  him.    And  so  it  L*]HiU.  i7£lb. 
hath  beene  [#]  adjudged.  toSLpe 

The  bishop  of  [f  J  Norwich  had  the  first  fruits  of  all  the  clergy  &  p0)c#  vide 
within  die  diocesse  at  every  avoydance;.  the  church  became  void,  Ognel's  caie, 
and  another  parson  became  incumbent,  whopaid  the  bishop  par-  ubi  $ apt*. 
cell  of  his  first-fruits  according  to  the  taxation  of  the  church,  M  }9  E-  3- 
and  for  the  rest  he  had  a  day  given  unto  him  to  pay  it;  the  * '  **' 

bishop  dyed;  the  residue  was  not  payd,  whereupon  his  execu- 
tors brought  an  action  of  debt:  and  it  is  adjudged  that  no 
action  doth  lie,  because  it  is  a  meere  spirituall  thing,  and  no  lay 
contract,  and  therefore  the  court  had  no  jurisdiction  to  hold 
plea  of  it. 

I  have  been  the  longer  in  the  exposition  of  the  said  statute  (5), 
for  that  it  is  a  general!  case,  and  doth  concerne  most  part  of  the 
subjects  of  England  (6). 

Finis  Ldbri  SecundL 


(5)  In  18  Vin.  Abr.  542.  most  of  the  cases  on  this  statute  since  lord  Coke's 
time  will  be  found  distributed  according  to  the  several  clauses.  See  also 
Gilbert  on  Action  of  Debt,  b.  1.  chap.  2  &  3. 

(6)  The  only  clause  in  the  statute  of  Ch.  2,  for  converting  military  into 
common  socage  tenures,  which  seems  to  affect  rents,  is  a  proviso  to  preserve 
rents  certain,  and  to  make  the  reliefs  on  them  universally  the  same  as  on  the 
death  of  tenant  in  common  socage.  See  is  Cha.  2.  c.  24.  s.  5.  and  as  to  the 
difference  between  relief  for  knight's  service,  and  relief  for  common  socage, 
ant.  Sect.  112  and  196.  with  the  commentary  thereon.  But  various  other 
statutory  provisions  relative  to  rents  have  been  made  since  lord  Coke's  time ; 
and  as  these  are  very  material  to  the  recovery  of  rents,  it  may  not  be  amiss 
here  to  take  a  general  review  of  the  chief  of  them,  though  some  have  been 
incidentally  noticed  before  in  the  chapters  on  tenants  for  years  and  tenants  at 
xuiU. 

I.  There  are  several  statutes,  which  extend  the  remedy  for  arrears  of  rent 
by  action  of  debt  By  the  8  Ann.  c.  14.  debt  is  given  for  rents  on  leases  for 
a  life  or  lives  during  their  continuance,  which  the  common  law  denied.  Ant. 
47.  a.  note  4.  The  11  G.  2.  c.  19.  gives  action  on  the  case  to  executors  of 
a  lessor  or  landlord,  being  only  tenant  for  his  own  life*  where  he  dies  before 
or  on  a  rent-day,  and  by  his  death  the  lease  determines,  in  which  case  the  lessee 
or  under-tenant  by  the  common  law  might  have  avoyded  paying  any  rent. 
And  by  the  5  G.  3.  c.  17.  which  enables  ecclesiastical  persons  to  lease  tithes 
and  other  incorporeal  inheritances,  debt  is  given  for  recovery  of  rent  on  such 
leases.    Ant.  47.  a.  note  4. 

II.  Other  statutory  provisions  extend  the  remedy  for  rents  by  distress  to 
cases  to  which  it  was  before  inapplicable,  particularly  to  rents  seek.  Thus  the 
4  G.  2.  c.  28.  on  account  of  the  tediousness  and  difficulty  of  the  remedy  for 
rent  seek,  and  also  rents  of  assise  and  chief  rents,  (though  why  these  two 
latter  were  added  I  do  not  understand)  enables  distraining  for  such  rents, 
where  they  have  been  duly  answered  for  three  years,  within  twenty  years  before 
the  first  day  of  the  then  session  of  parliament,  or  inhere  created  afierwards,  as 

in 
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in  caae  of  rent  on  a  lease.  So  too  the  4  Ann.  e.  14.  gives  distress  for  arrea 
of  rent  after  determination  of  anv  lease,  whether  for  fife  or  lives,  lor  years  < 
at  will,  but  with  a  proviso,  that  toe  distress  be  within  six  calendar  months  afb 
such  determination,  and  during  continuance  of  the  landlords  title  and  pa 
session  of  the  tenant  indebted;  whereas  by  the  common  law  the  power  < 
distress  ceased  with  the  tenure. 

III.  Other  statutory  provisions  have  variously  improved  the  remedy  of  dii 
tress  for  rents,  where  it  is  applicable ;  namely,  by  enabling  the  sale  of  th 
property  distrained,  and  so  Riving  to  it  the  effect  of  an  execution,  by  makinj 
new  subjects  of  property  aistrainable,  by  newly  regulating  the  mode  of  im 
pounding  distresses,  by  authorizing  to  distrain  in  any  place  things  fraudulently 
carried  off  the  premises  to  evade  distress,  and  by  preventing  the  avoidance  oi 
the  tvAofe  distress  for  a  mere  informality  or  irregularity  in  part  of  the  process. 
See*  W.&  M.c.5.  8Ann.  c.  14.  4G.9.C&8.  11G.2.  c.  19.  57  G.  3. 
c.  59.  and  1G.4.C.  87.  to  which  add  3  Blackst.  Com.  9th  ed.  6  to  15.  where 
the  effect  of  these  statutes  is  admirably  incorporated  into  his  view  of  the  law 
of  distresses  with  his  usual  excellence  of  order. 

IV.  The  8  Ann.  c.  14.  s.  1.  secures  to  landlords  to  the  amount  of  a  year's 
rent  where  so  much  or  more  is  in  arrear,  in  preference  to  persons  seizing  goods 
on  the  land  in  lease  under  an  execution ;  but  this  favour  is  granted  with  a 
proviso  to  prevent  prejudice  to  the  crown  in  recovering  and  seizing  debts, 
fines,  and  forfeitures. — [Note  300] 


THE    END   OF    THE   FIRST    VOLUME, 

COKTAININO 
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Luke  Hansard  and  Sow , 
Dear  LincolnVInn  Fields* 
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